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ORDER XXI 


EXECUTION OF DECREES AND ORDERS. 


PAYMPHT UNDER DECREE. 


Kedei of paying 
money onder dec- 
ree. 


1. (1) All money pa 3 *ablc nndcr a decree 
8lia1l be paul as follow.^, naipolv' : — 


(0) into the Court avIiosc dntj* ft is to execute the 
decree ; or 

(1) out of Court to the dccrcc-holder ; or 

(c) otherwise the Court wliich made the decree 
directs. [S. 257.] 

(2) Whore any pa>*montifi made under clause (a) of sub- 
nilc (1) notice of such paj'inent sliall be given to the decree- 
holder. [New.] 

COMMENTARY. 

Scope of Or. XXI. — Tlio rutos under this Older do not npply to insol- 
vency proceedings under tlio Provincial Insolvency Act 1D07. So when in the 
case of sale by a Receiver, the highest bidder fails to deposit the one-fourth 
of the purchase-naonoy, the Receiver cannot proceed under Or. XX, r. 71.— 
Cheda tail v. Lachman Prashad, 39 A. 267 : 1C A. L. J. 253 ; 37 I. 0. 830. 
See also Bamchand v. Mohra, 30 P. L. B. 320 : 11 L. L. J. 198 : 119 I 0. 
427 : A. I. B. 1929 I.ah. G22 ; Shalcar Khan v. Sanmukh, 136 I. 0. 267 : 33 
P. L. R. 332 : A. I. E. 1932 Lah. 320. The provisions of Or. XXI do not 
apply to a sale of property under an administratioD order ; Benarsi Das v. 
Nathu Mai, 40 P. L, R. 1922 : 69 I. 0. 718. 

Tllteratlons In this rule. — Sub-rule (2) is now. It has been inserted 
for the benefit of both the decree-holder and the judgment-debtor and to 
relieve the Courts from the difficulty which generally arises with regard to the 
decree-holder’s claim for costs and interests. After service of notice upon 
the decree-holder, he will not bo entitled to claim any costs or interest. ' 

" Money payable under decree.** — Where a party was directed by the 
High Court to pay the costs of the day, and his solicitor paid the money 
into Court, held that this rule was not applicable as the order was not 
a decree. — Shanks v. Secretary cj State, 12 M, 120. 

A decree for mesne profits is a decree for money ; Lachman Ojha v, 
Chariter Ojha, 48 I. C. 183 ; (1918) P. 257. 


he 

4E ■■ 


‘‘ayment into Court is 
yment to the deoreo- 
Sankaran v. Raman, 
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Sch. I. Or, XXI. 
r. 1. 


Payment by stranger.— Payment by a person -wbo has got a sham 

sale-deed from the iudgment-aebtor does not satisfy the decree nnless and until 

the decree-holder consented to receive the amount deposited in satistwUon 
of the decree.— v. ir«na Chelam, 34 I. C, 350 ; (1916) 1 M W. N. 
195. 


Payment to decree-holder. — ^Payment can be made by the judgment- 
debtor onto! Court to the person who has stepped into the shoes of the 
original decree-holder and is carrying on the execution proceedings. He 
■would obviously require the attaching creditor to deposit in Court the surplus 
of the amount realised, in case there be any . — Unao Ctnm^Tcial Bank v. 
Mohar Gobind, 1‘29 I. C. 382 : A. I. R. 1930 AU. 659 : 28 A. L. J. 945. 


"Where a decree for payment of annuities was passed creating a charge 
on certain properties and a Receiver was appointed to realise the amounts and 
the Receiver absconded after receiving certain amounts from the judgment- 
debtor lot payment to the decreerholder under the decree : heldy that the 
charge affirmed by the decree was in no way affected or impaired by the 
embezzlement of the Receiver. The decree provided in express terms that 
all the annuitants were entitled to recover their annuities from the properties 
charged. The decree-holder having received no part of the annuity due to 
her, is entitled to recover by sale of the properties as the payments to the 
Receiver were made by the judgment-debtor at bis own risk, in the absence 
of an order of Court authorising the judgment-debtor to pay the sums to the 
Receiver . — Brij Indar v. Jai Indar^ 69 I. A. 311 : 7 Luck. 382 (P 0.) : 86 

0. W N. 882 ■ 5Q C L J. 48 • 9 0. W. N 571 • 34 Bom. L. R. 1188 : 137 

1. 0. 900 : A. I. R 1932 P. 0. 191 (reversing 5 Luck. 80 (P. B.) ; 117 I. 0. 
748: A.I, E.1929 0udh231). 

A judgment-debtor cannot claim to be exonerated from his liability to 
pay the actual amount dne to a joint decree-holder to his share by payment 
of either the whole or part of the decretal amount to some other of the joint 
decree-holders. At the same time the judgment-creditor to whom the decree 
amount has not been paid cannot sue to recover the entire decree amount. 
In such cases the Court should ascertain the shares of the decree-holder in 
execution proceedings and permit further execution on that basis . — Surendra 
V. Abhay, 126 I. 0. 124 : A. I. R. 1930 Cal. 78. 


Payment Into Court. — A payment to a Receiver appointed by Court is 
as good and valid as to the Court itself, and falls under Cl. (c) ; Mnthia r. 
Orr, 20 M. 224 (231). If the Receiver’misapproprlates the money, the loss 
should not fall on the judgment-debtor . — Jai Indar BHi Indar 5 Luck 
80 (P. B ): 117 I 0.748: A. I. B. 1929 Oudh 231. This kst mentioDed 
decision, nowovor, has boon reversed on appeal by the Judicial Committee 
in / Luck. d82 (P C.) noted above unoo the ground that though payments 
had been made by the judbrnont-debtor to the Receiver there was beS order of 
to him ordering or autbdrizing the judgment-debtor to make payments 

Ptoosss oi oxsoution, ™a the 

S. 1 BO B ‘in Tl i -e ‘i ,!? ‘f'® Court shall 

MUBO It to bo pa.a tmmaaMnly.—Kutluwlu v. Samu PiUav, 5 M. H. 0 B 


Or, XXI . 
r. 1. 


TAYMCKT usnnn l>rXREE 


1C17 


If under a decree In a prc’cmpllon suit, limiting payment into Court 
within certain date, only a receipt for payment is pul in on the date fixed 
hot confirmed on notice to the judgment-debtor later. IJtld no payment under 
decree ; AMul Fatith r, Fattfh Alu 35 I. 0. 3G3 : 73 V. It. 191C. 

On the death of the decree-holder, the debtor should either pay the 
decretal amount into Court or ask for directions under Cl. (c).— J7<jrr7»<fro 
T. CAnni. H C. W. K. 14G. 

Where a decree is transferred by assignment by the decree-holder but 
the judgmcnt-dchlor haring no notico of the assignment pays the deorotal 
amount in full into Court, the payment operates as a satisfaction of the 
decree and the assignee is not entitled to execute tho decree ; Tala Iron d 
SUd VTorkx V. DMya h^ath, 2 P. 754 ; 76 I. C. 55 : A. I. R, 1924 Pat. 118. 

A pa)*mcnt to one of several joint decree-holders who hold a j'oint 
decree is not a discharge of tho decree and tho certificate given by one 
cannot bind othen in tho ahjcnco of implied or express authority.— -P/jimwa 
Heddi V. Subha lieddiar, 49 I. C. 141 (1918) M. W. N. 507. See notes under 
Or XXr. r. 3. 

On tho date of tlio payment of tho first instalment the Court was 
■ closed and a tender was filed when the Court ro-oponed. that there 

was default in payment, as tho dofoodaots wlio had tho option to make the 
payment direct to tho dccrce*hoIdor or to deposit tho amount in Court could 
not take advantage of tho circumstance that tho Court was closed on the 
date of tho payment.— ATunj Dihari v. Dindeskri Pratad, 51 A. 627 : 27 
A. L. J. 230 • U5 I. C. 700 : A. I. R. 1929 All. 207. 

Notice — Its effeot.— The provision contained in Sub-scc (2) is new. 
Notice must bo in writing ; see S. 142. It is tho duty of the Court to give 
notice to tho decree-holder though the j'udgmont-dobtor may bo bound to 
pay tho process fee In case no notice is served upon the deoree-holdar, the 
Court is bound to inform the decree-holder about the payment when he 
applies for execution ; Narayan r. Ganpat Pao, 67 I. 0. 242. 

When money is paid to a third party without notice of payment to the 
decree-holder and the decree-holder applies for payment of money to him, 
the Court cannot refer tho decree-holder to a regular suit, but it ought to sot 
aside the ex parte order authorising payment to the third party. — BHhal Das 
V. Jiwan Bam, C6 I. 0. 744 ; 20 A. L, J. 353 : A. I. R 1922 AH. 190. 

But Or. XXI, r. 1 (2) has been held inapplicable to a mortgage-decree.— 
Ambi V. Valia Thamburati, 45 M, Jj. J. 637: 75 I. 0. 6G6. 

Whether interest on the decretal money is payable up to the date of 
'deposit in Court by the j'udgment'debtoc, or up to the date of withdrawal, 

' depends on whether the decree-holder had auy notice of the deposit. — 
Kalee Dass v. Puran Koomaree, 16 W. R. 304. Where the decree-holder 
nlleged that he had no uotfee of the deposit till after soms tims, it was held 
that the decree-holder was aotitled to interest up to the date when ho had 
notice of the deposit, and that the decree-holder was entitled to the costs 
■ of the execution which ho bona fide took oab.-^Banjpur Bayot Dank v. 
iSesabuddin, 36 0. W. N. 644. 
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Sch. I. Or. SXI. 

rr. 1, 2,. 


Tender must be unconditional. — A deciee*bolder is not bound to 
him in part satisfaction of this decree ; and the refusal to receive a part of 
■what is due to him -will not deprive him of his right to interest.— A«nhi/o 
Singh v. Tcoydun Singh, 7 W. E. 20. 

A judgment-debtor must pay the decretal amount to the credit of the 
decree-holder unconditionally. If he chooses to mahe a protest, the creditor 
is not bound to tahe the money —SajcndTa Kishcre v. Sahib Pershad Sen,. 
2 0. L. E. 183. 

Payment into Court by the defendant coupled with a lequest that the 
money should not be paid nntil the decision of certain objections made by 
him is not legal tender . — Gohtekmonee v. Ntibungo, W. E. (special number) * 
P. B. 14 ; Marsh 45 ; 1 Hay 76. 

For Tender and its effect, see S. 3So/ the Contract Act {IX of 1872) 
and also «oi« under Or XXIX, rr 1,2,3 and 4. 

Limitation. — There is no limitation for an application to withdraw 
money which is in deposit in Court as unclaimed deposit . — Apnrha v. Chiinder ■ 
Money, 10 C. V7. N. 354. 


2. (1) Where any money payable under a decree of any 
kind is paid out of Court, or the decree is 
Payment oot of otherwise adjusted in whole or in part to the 
hoWep * satisfaction of the decree-holder, tne decree- 

holder shall certify such payment or adjustment 
to the Court whose duty it is to execute the decree, and the 
Court shall record the same accordingly. 

(2) The judgment-debtor also may inform the Court of 
such payment or adjustment, and apply to the Court to issue a 
notice to the decree-holder to show cause, on a day to be fixed 
by the Court, -why such payment or adjustment should not be 
recorded as certified ; and if, after service of such notice, the 
decree-holder fails to show cause why the payment or adjust- 
ment should not be recorded as certified, the Court shall record 
the same accordingly. 


(3) A payment or adjustment, which has not been certi- 
fied or recorded as aforesaid, shall not be recognized by any 
Court executing the decree. ^53] 

COMMENTARY. 

Altcratione and their effect. — This rule corresponds to R ono 

'aait-„‘„“s.^Urra«ons 

mmt of the nature mentioned in S. 2S7-A " have bnpn f " agree- 
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Sch. I. Or. XXX- 
rr. 1. 3/. 


Tender must be unoondilional.— A dccree-bolder is not bound to 
him in part satisfaction of this decree ; and the refusal to receira a part of 
■what is due to him will not deprive him of bis right to interest —Jlimlii/o 


Singh v, Tooydun Singh, 7 W. E. 20. 

A judgment-debtor must pay the decretal amount to the credit of the 
decree-holder unconditionally. If he chooses to mate a piotest, the creditor 
is not bound to take the money .— Kishcrew Sahib Pershad Sen,. 


2 C. L. B. 183. 


Payment into Court by the defendant coupled with a lequest that the 
money should not he paid until the decision of certain objections made by 
him is not legal tender — Golucfttnonec v. W. E. (special number) * 

P. B. 14 ; Marsh 45 : 1 Hay 76. 

For Tender and its effect, see S. 38 of the Contract Act iJX of 1872) 
and alsx> notes under Or XXIX, rr 1,2, 3 a.nd 4 


Limitation.-^There is no limitation for an application to withdraw 
money which is in deposit in Court as unclaimed deposit.— v. Chunder ■ 
Money, 10 C. W. N 854. 


2. (1) Where any money payable under a decree of any 
kind is paid out of Court, or the decree is 
out M otherwise adjusted in ■whole or in part to the • 
Ser. ° ^a-tisfactiou of the decree-holder, the deoree- 

hoMer shall certify such payment or adjustment • 
to the Court whose duty it is to execute the decree, and the 
Court shall record the same accordingly. 

(2) The judgment-debtor also may' inform the Court of 
such payment or adjustment, and apply' to the Court to issue a 
notice to the decree-holder to sho'w cause, on a day to ba fixed 
by the Court, why such payment or adjustment should not be 
recorded as certified ; and if, after service of such notice, the 
docrce-holdor fails to show cause why the payment or adjust- 
merit should not be recorded as certified, the Court shall record 
the same accordingly. 


(8) A payment or adjustment, which baa not been certi- 
fied or recorded as aforesaid, shall not be recognized by any 
Court executing the decree. [^S_ ysgj 

COMMENTARY. 

r P ' ’t'l'o coitDEponas to 8. 258 of {ho 

bavo boon aaaod Tofter 



•Or. XXI. 


rtTMnvT usnnn prcnr.r 
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r. 2. 

Thr «ul»^lilt5‘ilnn of t'lp trnnl» ** r/ an-j lin-i” for t!io worJ« 

*' n <l(*crc>o*’ l« mifcri^l. a« >t h's^ «ist at re«t thg divcr^il)* of jirllci-it oplniorn 
whjc’t hilhtrrlo cxi(il<‘rl The cxpre^tion *' df'ref cf ony ktn4" include# 
money decree. mort,-:i"e*<leere'*<, am! «i/f oilier decrees under which money 
i# piyaMe ThT mb^tilulton #e'*nj# in hive |y»on mid" hy ndopling 
the principle# hid down m 2d M 473 (IMI.) . 30 A. 219 . 7 C. L J. 591 and 
31 C. 8G3 In all the#" ci#"# it vr.in hcM tint thi# aection appliei to pro* 
ceedin;:# jn nocution of a niorl;:ig»**decrc*e. Itlji# rendered the case# 
reported 21 M 412 . 8 C. W. K. 103 and 25 C. 703, ohsololeand Inoperatire. 

Section 257*,\ In# been omitted from the Code, ire nofo below. 

.SriVndc (3). — Some imporlmt clnngei Invo been introdHc^!, a# will 
appe.ir on a compirifion with Ibo prorinion# of pira. 3 of the old acetion, 
which ran a# follows’ " Crjirw lu-^h a pjynett er n/J/ustmenl Iwn 
ccr/i;?el tfj fl/emaid. it shall not be reoejni'rA? as n pajffncit or o/f/Mitwent 
o/lhe (f/vre<! by any Cauri errytttnj the d&rree." Tlio moil Important ch.ingo 
is the omission of the wortl8**ato paymenl or od/’i/itwent of the decree" 
alter the word " reojitirad.*' Dy Ibo a\>ovo omission it ba# now lyjcomo 
clear that a Court executing a decree cannot rocognixo a payment or adjust* 
mont made out of Court which ha# not been certified, /or any purpose sehat- 
sontr. The above change seems to ha vo boon introduced by adopting tho 
principle hid down in SliUhu Lnl v. A'beiMti JyrtI, 12 A. 5G9 \ and although 
that ruling was subsequently overruled by the Full llonch oise of iJeibon 
Siiujh r. .Votadin, 20 A. 30, tbo I/cgisUturo has adopted tho law a# hid 
down in 12 A. 509, where it ba# boon bold lb.at a Court o-xecutinga decree 
is not competent to take Into eon#idomtioo pityraonts mado out of Court for 
tbo pur|)03o of deciding wiietbor or nob tbo application is barred by llmitn* 
tioD. By tho amondmoot tho rulings of tho High Courts in whieh n 
contrar)’ view was t.iVen bavo been superseded. Those rulings nro no longer 
law and have become obsolete. See notes under beading '* UncortiGod 
payment# and Limitation," /wst. 

Scope and application of the rule. — This rule provides that (l) whoro 
any money payable under a decree of any bind is paid out of Court, or 
(2) whoro a decrco is otherwise adjusted in whole or in part to tho s.atisfactioa 
•of the decree-holder, tho decroe-holdor shall certify such payment or adjust- 
moot to tho Court whoso duty it is to execute tlio decree, and tho Court 
shall record tho same accordingly. Under tho Code of 1877, (8. 259), it was 
held in Baba Mohamed v, Webb, G 0. 780 : 8 0. L. E. 36, that this rule deals 
with the adjustnsont of any decree and not morely with tho adjustment of n 
■money decree. Under S. 25S of the Code of 1882, which is a verbatim copy 
•of the corresponding section of tho Oodo of 1877, it was held in Satikaran v. 
Kanara Kurup, 22 Si. 182: 8 M. L. J. 175, that the rule' referred only to the 
-execution of decrees under which monoy was payable, and was not applicable 
to decrees for possession of immoveablo property. Section 25S of the Code of 
1682 was further omended in the present Code by the addition of tho words 
of any kind" in order to reconcile the views of the different High 
Courts. In Abdul Lalif Sahib v. Bathula Bibi, 23 I. 0. 630 : (1914) M. W. N. 
-34G, decided under tho present Code, it ivas held by Wallis and Ayling, JJ., 
'that where there was a decree for the delivery of certain immoveablo 
(Property and for tho payment of money, it was not open to the Court 
tto recognize any uncertified adjustment under Or. XX, r. 2, Cl. (3). This 
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Sch. 1. Or. XXI>. 


r. 14. 

-was {olIo\ 7 ea in Sethurama Sakih v. GKhota Sa/a Sahib, 40 I. C. 820 :: 
(1917) M. W. N. 327. where Sadasiva Aiyar, X, held tbati where the decree- 
pToviSed for payment of money as well as other reliefs, the adjustment of- 
such a decree could not be recognieed unless certified to the Court. 

In Vaidhinada^aniy v. Somasandram^ 28 M, 478 (P. B ) ; 15 M. L. J. 
126 , it was held that this rule applies not only to money decrees but to- 
decrees for the enforcement of a mortgage and other decrees, e.g., a partition^ 
decree; Gharry v. Gowrya, 46 B. 226 : 641. 0- 490.' A. I. B. 1922 Bom. S80; 
Hama Krishna y. Bala Krishna, 4SM. 56 I. 0. 289. See also Kaka - 
Bom V. Hoi’gli Bam, 126 1. C. 513 A. I. B. 19S0 Lah. 814. “ The addition of 
the words after the word '"decree” in the second line of 

Or. XXI. r. 2, was intended to set at rest the difference of views between the 
Calcutta and the Madras High Courts and the conflicting views as regards- 
the meaning of S. 258 of the Code of 1882. By the addition of the words ■ 
" of any kind," it cannot be said that the Legislature intended that the 
adjustment of any decree, whatever maybe the relief claimed, should ba- 
certified to the Court. “We are clearly of opinion that Or. XXI, r. 2, refers . 
to a decree under which money is payable whether there are other reliefs or 
not, and if no money is payable under a decree, then r. 2 cannot be held to 
apply to such a decree. The words ** jjapobfe under a decree ” do not mean 
any money which the party may, if he choses, pay, but money which ie 
recoverable by a party in execution against the party liable to pay it."**- 
Karayanasami v. Raugasanu, 49 M. 716: 50 M.L. J. 647 : A. I. E. 1926 Mad. 
749 : 95 1 C. 731 (per Devadoss and Waller, JJ.). This case has been dissented • 
fsoro iu Ntamat v JaUl, 117 I. C. 6SS'. A. I. E. 1926 Cal. 715, which 
has held, following G C. 786 and 46 B. 226, that the rule is not confined to ■ 
decrees for money but applies to all kinds of decrees. 


A decree provided that the defendants agreed to grant and the plaintiffs - 
agreed to take in lieu of the decree omounl alease of the defendant’s lands for 
21 years and that in the event of the non-compliance with this clause within - 
one year the decree-holders were entitled to recover the money from the 
judgmeut'debtots. Held, that Or. XXI.r. 2(3) had no application to the case 
and th.at the Conrthad power to adjudicate upon the question whether the 
judgment-debtors had fulfilled the condition or not.- — Btharilalv. Walt Shaha,, 
lOD I. C. 386 ’A I. E. 1928 Lah. 816. A decree which gives the judgment- ■ 
debtor an option of paying money in order tosecure a reconveyance is not a. 

decree underwhich money is payable within the meaning of this section. 

Karayanasatnt v. Banyurami, 49M.716: 95 I. C. 731: A. I. B. 1926Mad 749 


This rule does not prevent a Court (rota trying whether a valid tender- 
by money-order has been made . — Kishan Vrasad v. Beni Bain, 24 A. 85. 

Tlus rulo does n6t apply whore the parties agreed that their debts were 
io bo pnvatcly adjusted before any decree came into existence : Contra^ 
BanerjJ, J. — Gaun y. Oajadhar, 6 A. h. X 403 ; 2 1. C. COS. 

_ Before an order absolute has been mode in a mortgage decree the Court 
js l^und to coDSuler any allegation of payment by defendant after the decre^ 
ni#» and before the application for ovder absolute. But when an adiuatmnnf io 
sUeced to have been made after order absolute in answer to an anulication 

under this nilc.— Htrontnoni/ v. Af«»o 7 625 (8 C. W. K. 102^ 



Or. XXI. 
r. 2. 


PAYMENT UNDER DECREE 
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29 C. 651 relied on ; 11 C. L. J. 91 : 28 M. 473 (F. B.)/oIld ; 12 0. W. N. 485 
distinguished). 

This rule only authorizes the recognition of payment or adjustment. An 
enquiry into the terms of an alleged compromise and an order on it cannot 
be made by the executing Court. — Lodd Govindass v. Bamdoss, 24 M, L. J. 88: 
28 I. C. 376 : 17 M. L. T. 222. 

This rule requiring certifying of payment applies only to money payable 
under a decree, and is not applicable where the decree is for the delivery of 
rice. — Krisina v. Padntanabha, 21 1. 0. 177 : 25 M. L. J. 442. 

This rule has no application to a compromise arrived at between the 
j'udgment'debtor and decree-holder in a proceeding to set aside an execution 
sale under Or. XXI, rr. 89 or 90. — Gobind v. Narsingh, 118 I. 0. 908 : 
A. I. B. 1929 Lah. 886. See also Bhawani v. Jitendra, A. I. E. 1929 Pat. 400 ; 
Seth Nanhelal v. Umaraa, 58 I. A. 60: 35 C, W. N. 381 : 53 0. L. J. 187: 
130 1. C. 686 : A. L E. 1931 P. C. 33 : 33 Bom. h. E. 450 : 29 A. L. J. 257 : 
27 N. L. B. 95:60 M. L. J. 423 (P. C.) : Sita Nand v. Jhangi Bam^ 
136 I. C. 735 : 33 P. L. R. 146 : A. I. E. 1932 Lah. 238. 

Where a preliminary decree in a mortgage suit directs payment of money 
into Court, and the money is not paid into Court, the Court is bound to pass 
a final decree for sale ; and in such a case a payment out of Court cannot be 
recognised either by virtue of Or. XXI, r. 2 or Or. XXIII, r. Z.-^Durga Devi 
y. Nand Lai, 136 I. C. 732 : 33 P. L. R. 138 : A. I. B. 1932 Lah. 231. 

Judgment-debtor. — The word “ judgment-debtor " in this rule should 
be construed as including those who claim through him or in his right, e.g., 
an assignee from the judgment-debtor of the equity of redemption after 
decree —Panduranga v. VythiUnga, 30 M. 537 : 17 M. L. J. 417. See also 
Matharasappa Chettiar v, Muthu Cheltiar, 50 I. C. 931 : 9 L. W.-591 ; and 
also his surety. So also a surety cannot plead uncertified payment. — Onkarmal 
V. Nntya. 67 I. C. 885 : A. I. R. 1923 Cal. 313 ; Bojani Kumar v. Mahaluhhmi 
Bank. 36 0. W. N. 663 ; TamU Beddy v. Davi Beddy, 49 IX. 325 : 94 I. C. 
522 : A 1. B. 1925 Mad. 674. 

Decree. holder. — Regard being had to the General Clauses Act (X of 
1897), the word " decree-holder ” in this role should bo read in the plural.'— 
Taruch v. Divendro, 9 C. 831 : 12 C. L. R. 566. An assignee of a decree is not 
a decree-holder until he applies for and obtains an order in his favour under 
Or. XXI, r. 16, and as such applications are made to the Court as a Court 
which passed the decree, and not as a Court which is executing the decree, 
a judgment-debtor can in such a proceeding plead thai the decree has been 
already satisfied oven though the formalities prescribed by Or. XXI, r. 2 (1) 
and (2) have not been followed. — Baghvnatk v. Ganga Bam, 47 B. 643 : 
A. I. B 1923 Bom. 404. It is illegal for a Court to refuse to certify payment 
made to the transferee of a decree on the ground that the transfer was not 
recognized by the Court, In exeention proceedings by the original decree- 
holder, the judgment-debtor can plead payment to the transferee ; Bala 
Krishna v. .Vin* Beddi, 14 I. 0, 702. 

Where there has been an adjustment or certification, as between the 
judgment-debtor and an assignee who has attained the status of a decree- 
holder by an order made under Or. XXI. r. 16 of the Code, Or. XXI, r. 2 
would bo clearly applicable. Order XXI, r. 2 is not restricted by its terms to 
the original decree-holder, but extends also to an assignee of the decree 
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who steps into Ws shoes, as it were, Mdec the aasi|nment , V. 

Mana, 31 C. W. N. 921 • A. I. E. 1927 Cel. 691. 

by 0 euerdian without leave oi the Court cannot be certified under this 
role ; Avuna Chsl'am v. RaTnatiddhan Ghtitj/, 29 M. o09. 

It is possible to bold that tbe decree-holder mentioned in Or. XXI. r 2 
must mean all the decree-holders jointly interested 

certificate — Unao Commercial Bank v. JlIoAar, 129 I. C. 382 : .^8 A. D. J. 945 . 
A. I. E. 1930 All. 659. 


" Record." — There was no provision in the old Code requiring the Court 
to record tbe payment or adjustment. The word " recorded " in sub-rules (2) 
and (3) is new. Sub-rule (3) does not require that the payment must be 
ioth certified and recorded. It is clear that the term “ certified " in it reters 
to sub-rule (l) and the term "recorded" to sub- rule (2). The judgment- 
debtor does not lose the protection of this rule merely because the Court 
fails to perform its duty, vis., to record the payment ot adjuatmant. It is 
not necessary that the payment or adjustment should be both vecovded and 
certified— what is necessary is that it should be either recorded or certified.—- 
Tcrak Nath v Natabar, 21 C. L. J 632 : 30 T. C. 45. See also Tkimma 
Heddi V. Suhba Beddxar, 49 I. C. 141 (1918) W "W. N. 607 ; but a casual 

Tetcrence has been held to be insuflioient ; Maltfimcd Khan v. Nenu Mai,. 62 
I. 0. 901 : 13 S. h. R. 130 


Adjusted —An "adjustment" is a transaetton which extinguishes the 
decree as such in whole or in part. A transaction agreeing to vary tbe date 
and mode of execution is not an adjustment but a tinnsaction varying the 
terms^ of the decree, so as dio constitute a now executable decree. Such 
vftttatioa vs against the policy of the Code — Lodd Govindoss v. Bamdo^s, 24 
51. L. J. 83: 28 I. C. 376: 17 M. L T. 222 (24 M. 1 0 ) referred', 15 0. L. J. 

45, di5ifnJ<?d from ) ; Bahsht Bam v. Des Baj, 132 I C. 670 : 82 P. L. E 365 1 
A. I- R 1931 Lab 608 (A I. B. 1938 Oal. 527 referred to); Azisur Bahamas 
V. Ahraja, 32 C W. N 434 • 113 I. G 9 '. A. X. E. 1918 Gal. 527. An agree- 
ment not to execute tbe decree cannot be taken cognizance of by an executing 
Court, the remedy of the judgment-debtors in such cases being to institute a 
Boparato sujt to restrain decree-holders from executing the decree. — Ibid. 
The word ‘ adjustment ” does not embrace an agreement to discharge the 
•decree which the parties have still to carry out. — Mtithu VaithiUtt/ja. v 
SnWyarava. 123 I. 0 604 : A. 1. E. 1930 Mad. 410: (1930) M. V/. N. 13?! 
,\n arrangernent with the decree-holder that if the judgment-debtor 
make two defaults in the payment of an instalment decree the foimor 
Biiould sell only n particular estate, and should be debarred from 
pri^ecdvng with the execution .of the balance until further default is an 
adjustment and must be certified. A mere agreetnent to give time would 
Shamlal v. Bazarimal, 15 C. L .T. 451 : 13 
final .Wrt in a mortgage suit applying fora 

Vi , ^ judgment-debtor pleaded that the decree-holder had 

oxreed to allow him an extension of time for p-aymont MSt 

0 E. : no ,. C. 5,3 : [7 V™ 


Exng. 
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property jointly where the decree directs division by metes and bounds falls 
within the purview of this rule which bara recognition only by the executing 
'Court but not by any other Court. — Sethu Bam Sahib v. Chhota Baja Sahib, 
40 I. 0. 820 : (1917) M. W. N. 327 ; Niamat v. Jalil, A. I. E. 1928 Cal. 715 : 
117 I. C. 833 But an adjustment prior to decree is superseded by the 
decree and a decree-holder who obtains a decree cannot, when the decree is 
barred by limitation, fall upon a prior adjustment. v.Dost Muham- 
mad, 57 I. C 153. 

The Civil Procedure Code is not exhaustive and an adjustment of a 
decree by the surety of the judgment-debtor with the decree holder might be 
proved unless there is something to bar its proof. — Thakar v. Bam Singh, 108 
I. C. 376 : A. I. E. 1928 Lab. 61. 

The words '* adjustment in whole or in part ” suggest that the Court is 
not confined to merely entering the fignres supplied by the decree-holder. It 
has the power to ascertain to what extent the decree has been satisfied when 
the manner of adjustment has been notified ; Lodd Govindoss v. Baja of 
Karvetnagar, 29 M. L. J. 219. 

An oral agi'eement not to proceed against the judgment-debtor beyond 
a certain limit is an agreement varying the terms of the decree and is there- 
fore an adjustment which cannot be proved if not certified. — Bajak of 
Kalahasti v. Venkatadri, 60 M. 897 ; 105 I. C. 248 : A. 1. E. 1927 Mad. 911 : 
53 M. L. J. 533 

Purchase by mortgagee holding decree for sale of portion of mortgaged 
property, subject to mortgage — Petition by mortgagor under this rule claim- 
ing that the mortgagee should be called upon to certify satisfaction of his 
decree. Quetre : Whether the subject-matter of the petition was an " adjust- 
ment " of the decree within tho meaning of this Tvlo.—’Ervsappa 
Mudaliar v. Commercial and Land Mortgage Bank, 23 M. 377. Where on a 
reference to arbitration during the pendency of execution proceedings, an 
award is made, it is binding upon the parties as an adjustment of the claim ; 
Baj Kumar Lai v. Bulaki J/tj/uu, 3 P. h. W. 146 ; 42 I. C. 467. In order 
to make it an adjustment, an agreement must be made after tho decree : 
Chidambaram GhetUar v. Krishna Vathiyar, 40 M. 233 (F.B.) : 32 M. L. J. 18 : 
37 I C. 836. .\n adjustment prior to decree cannot bo said to be an adjust- 
ment within this rule and the executing Court cannot recognise such an 
adjustment. — Bern Baj v. Dost MuJiammad, 57 I. C. 153 : Doraisamt v. 
Subbalalshmt, 4G I. C. 8S0 ; aod MaJlayya v. China Kotayya, (1921) 
M. W. N. 332 : 14 L. W. 317. A pre-decree arrangement by which a decree is 
not to be executed cannot be pleaded in bar of the execution of tho decree. — 
Qaneshlal v. Sardar Mai, 119 I. C. 704 ; A. I. E. 1929 Nag 339 {following 
11 N. L. E. 110, 29 C. 110, 31 C. 179 ; and not follotcing 49 M. 513 and 
22 B. 463). A pre-decree arrangement docs not come within the terms of 
Or. XXI, r. 2 and a suit brought on the basis of such an agreement for recovery 
•of money realised in execution of the decree is barred by S. 47. — Karayanan 
V. Damodaram, 130 I. C. 187 : A. I. B. 1931 Mad. 26. Pajments made prior 
•to the decree cannot bo pleaded to bar of execution. — Butefiiah v. Tayar, 54 
M. 184 : 1291. C. 818 : (1930) M. W. N. 1153 : A. 1. E. 1931 Mad. 399 : CO 
' M. L. J. 721. An agreement arrived at prior to the decree, in other words on 
• agroomeot not to execute the decree which would be passed in future cannot 
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be taken cognizance of by an executing Court, but to avail of it the judg- 
ment-debtor will have to institute a separate suit to restrain the ^^ree* 
holder from executing the decree.— Bahman v. AU Baja> 32 C. W. 

434 : 113 I. 0. 9 ; Moolla v. Chartered J^anfc, 5 B. 685 : 107 I.' 0. 860 : A. 1. K. 
1928 Bang 36. 

Adjustment need not be in writing — A completed compromise is- 
sufBcieut adjustment.— There is no justification for holding that an a^ 
jostment must be in writing or that the judgment-debtor must have carried 
out all the terms of the arrangements made by him with the decree-holder to 
satisfy the decree. The question really depends upon the intention of tho- 
parties at the time when the agreement is entered into, and if they make a 
final and binding agreement with regard to the decree, then it amounts to an 
adjustment ; Samer Chand v. Chiranji Lat, 102 I. C. 753 : A. L E, 1927 Lab. 
544. The words “ otherwise adjusted ” are wide enough to cover an oral 
adjustment of a decree. — Anandaprtya v. Bijoy, A. I. B. 1926 Cal. 643 ; 91 
I. C. 705. An inchoate agreement to adjust cannot be pleaded as a bar to- 
execution. — iSatadat v. Ram, 113 I C. 238. An oral agreement that the 
decree is to be paid in instalments coupled with actual payment of at least 
one instalment at or before the time tbe application was made to have it 
certified amounts to an adjustment of tbe decree, and is capable of proof. — 
Eatchand v Premehand, 131 1 C. 710: A. I.E. 1931 Sind 42: 25 S. L. E. 

{relying on 60 M. 697). A contract by which the jnflginent'debtor pro- 
mises to do something at a future date can be accepted by tbe decree-holder 
as a legal and immediate acceptance of his decree and can form the basis of 
uu application for eutetinc satisfaction of the decree under this rule. — 
Eomanorasu v Venkata, (1932) M. W. N. 840 : 63 M. L. J. 698. See also 
JRa Shwe Pee v Ufaunq San ilyo, 6 R. 673 : A. I. E. 1928 Bang. 316 
(dissenting from Lachman v. Baba Bamnath, 44 A. 258: 64 I. 0. 990: 
A. I. E. 1922 Ail. IS). 

Adjustment in part.— Where the decree-holder enters into an agree- 
ment with some only of the judgment-debtOTa by discharging them from 
liability, it is an adjuatmont, in part, of the decree and must be certified to 
the Court under this rulo.-^Mahomed Shan v. Mahamed Munawar 
31 M. 46? 


Wioroajuagmeni-debiorlmaoutotCourt partly Eatisfied his tlecree- 
holder, aubpquont to the transfer of the decree to another Court for exe- 
cution, but i>B!ore actual execution has been applied for, he is entitled 
on execution in full being demanded, to an order of the Court, to which 
the decree is trans/ormd. calling upon the decree-holder to certify the fact of 
such part-payment. — Bajendra v. Chunnoontul, 5 C. 448. 

Tvn — 11 - 

(of xi the Court 

Bump till® Pr®* 

flocrfowl”' to"Uc'E''‘tho 

reoaiving payment, & creditor of thi satisfaction without 

dcurry cannot prove tlint it was tn&dn attaching the satisfied 

2 I. C. &as : 5 V 1 . L. t:72. ° frandnlontly ; Subbia PiUai r. Alliar, 
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Certificate — Where to be filed. — Under this rule the certificate of 
payment or adjustment should be filed in the Court 'whose duty it is tO' 
execute the decree. The filing of a compromise petition in the appellate 
Court cannot be treated as the filing of a certificate of satisfaction in the 
Court of first instance ; Eelu Nair v. Meenakshi, 25 M. h. J. 586. But in 
Biroo Goratn v. Jaimurah, 16 0. W. N. 923 : 16 0. L. J. 174 it has been held 
that where the judgment-debtor having appealed against the decree sought 
to be executed %f‘ithdrew the appeal upon an adjustment come to with the 
decree*hoIder, and the fact of such adjustment was stated before the appel- 
late Court and was recorded in its order, the application by the judgment- 
debtor to the Court in which execution was subsequently applied for by the 
decree'holder praying for an investigation as to the fact of the adjustment 
was in substance one in continuation of the application before the appellate 
Court and the two applications together constituted a sufBcient compliance 
with the provisions of Or. XXI, r. 2 (l), and the fact of payment should be 
inquired into by the Court. 

Where an agreement of adjostment has been brought to the notice 
of the appellate Court and the same' is not objected to by the decree-holder 
in these proceedings the same can bo pleaded as a defence before the 
executing Court. — Aetzur Rahman v. Ali Bajah, 32 0. W. N. 434: 113 I. 0. 
9 : A. L B. 1928 Cal. 527. 

Application for certificate of adjustment — How to be made and 
what Is. — It is uot prescribed that the certificate of payment shall be made 
in any particular form or with any particular details. The information may 
be conveyed by- the deeree*hoIder to the Court eren iDcidcntally in bis 
application for execution, the details of payment may be furnished even after 
the original application for execution has been made. — Daw Ywetr. U Tin, 
8 R. SIO : 127 I. 0. 600 : A. I. B. 1930 Bang. 329. 

This rule contemplates a definite proceeding with a petition by the 
decree-holder and a formal act by the Court. A decree-holder must do it 
in some well defined speech or writing. Where a decree-holder stated in an 
unusual place in his petition for execution that the defendant, had paid some 
money as interest, held this was not a certificate ; Gokul v. Bhika, 12 A. L. J. 
387 ; 23 I. C. 753 {referred to in Bhajanlall v. Cheda, 24 I. C. 215: 12 A. h J. 
825). The mere statement in an application for the execution of a decree tliat 
payments towards satisfaction of the decree have been made out of Court, 
does not amount to an application for certification.— Hzccn’l'o y.Bepin,(j^ 
1. G.Z2 •. A.l.R. Co.\.2QQ(foUoxnng Btreswar v.Ambika, 45 C. 630 and 
Bahvballar v. JoQesh, 23 C. W. N. 320 and not foUoicind Tukaram r. Babaji, 
21 B. 122). But ^Bc Eusnffzeman V. Sanchia. 43 C. 207: 20C. W.N.272: 23- 
C. L. J. 390 : 34 I. C. 606, where it has been held that the decree-holder may 
either apply to certify pajment before executioner may do so on his appli- 
cation for execution, and the notification to the Court of the receipt of the 
sum paid is all that he has to do to certify payment. 

A petition signed and filed in Court by a judgment-creditor, certifying 
payment of tbs amount duo to him is sufficient.-~Saadoo7/aA v. KaUe Chnrn, 
IQW. B.358. . . 

Where an application is made by the decree-holder alleging that the 
decree has Ixjen satisfied by payment outside Court, and prap'ng for the 
execution proceeding to be closed, the Court has no other altematire except- 
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■to record Ml satWaotioa. It is not the duty of tho Court to satisfy itsolf if 
the statements in the petition are true or if tb© payment has in fact been 
maae. If the decree-holders had been indnced to present their application by 
a fraud of the judgment-debtors, they have a separate cause of action but tho 
Court has no jurisdiction to refuse to record satisfaction where such an 
application is made or to-opon the execution proceedings subseqaently. 

Syato Min v. Ma 134 1. C. 213 ; A. I. B. 1931 Rang. 33... 


A letter from a decree-holder to his Vakil to put in an ncknowl^gmont 
into Court is not a settlement out of Court certified to the Coarc. 
ThaliDor Lall v. Kanya Lall, 7 W. R. 510. 


Endorsement of payment by decree-holder on tho back of an office 
copy of the decree is aufficiont, and no separate petition is necessary ; 
Eafeki JWaraw v Felawani, 20 C. L. I. 131*. 18C. W. N, 106-n. (re/erred 
io in 29 M. L. J. 219), 


ERecfc of certifying by one of several decree-holders. — Dfae ques- 
tion whether one of several decree-holders can enter satisfaction on behalf of 
all, is one of procedure, and a rule of decision must be looked for in the 
0. P. Code. Order XXI, r. 15. and Or. XXI, r. 2 appear to havo shown that 
it IB not the act of joint-decree-holders, but the act of the Court oxeo-uting 
the decree that is intended to operate as a valid disoharge.—Sesftan v, 
R<yiti;opflfo, 13 M. 236. 

Satisfaction of the entire decree certified by on© only of several decree- 
holders, is nob binding on the others unless he was authorized by the other 
flecree-holdera to execute the decree on their behalf and to give a valid 
dUchargo to the judgment-debtor in respect of their shares as well : Karan 
SinjJi V. Tailor, A. I. R. 1929 Eah. 462. Sw also Bharateswan v. 
Bhagawan, A. I. E. 1928 Cal. 759 . 33 C. W. N. 193 ; MoU Ram v. Sannu 
Prosad, 26 A. 334. Sec also Sultan- Moidem v. Savalayammal, 15 M. 343 ; 
Tarruck Chunder v. Divendro NaA. 9 C. 831 • 13 C. L E. 566 and Dkanraj 
V. (Tjain Sifigh, 34 P R 1908: 93 P. L. E. 1906. Nor can one of several 
partners or even the manager of a joint Hindu family legally certify go as 
to bind others unless anything on behalf of othem is proved. In the absence 
of any evidence that they bold any special and definite shares each, such 
certificate, if any, has not the legal eBeot of satisfying or adjusting the 
decree oven in part , 3!ahomed Silar Sdkxb <£• Co. v. Nabt Khan Sahib 31 
M. L. a 93; 301. C. 157. 


One of two joint decree- holders of a mortgage decree cannot alone 
certify satisfaction of the whole decree, though he may do so in resnect of 
his own interest. The other decree-holder \7bo refuses to i&cognise the 
certificate is entitled to obtain an order absolute for sale of the mort^^aeed 
property m respect of his own. abate of the mortgaged-debt — Tamatt 

G 1 n A. 318. See ^ho Budhmt v m^zah, 4^ 

a L R. 70 . Brojesican v. Tripoora Somdaree, 3 C. L R si'i - Moiir/intrr 
Henna Prasad 26 A. 334 (15 M. 343 : 9 0. 331 . 22 wT?? 

„clMo^a) ■. Karam Sin,h v. Xaihr, 119 I. C. 496 , A, I B ioS ml 

A mortsogoa property burdonod -with thn 

two 5 . . . 
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the lien of th o other on property pledged to both as security for a joint-debt. — 
Inderjeet Koontvar v Brij BUas, 3 "W. E 130 

See also notes to r. 15. 

Effect of payment to one of joint decree-holders. — See notes to 
r. 15. Where shares of the decree-holders are not specified in the decree but 
are not incapable of being determined, payment to one decree-holder gives a 
valid discharge to the extent of the share of the decree-holder to ^7hom pay- 
ment is made, and it is open to the judgment-debtor to show that the 
decree has been adjusted in whole or in p:irt to the satisfaction of the decree- 
holder — Eaka Ram v Baveli Ram, 126 I. C. 513 : A- I. E. 1930 Lab. 814. 

Distinction between sub-rule (1) and sub-rule (2).— Sub-rule (l) 
contemplates a certification of payment by the decree-holder to the Court 
and a record by the Court of the payment ; it does not provide for any 
notice being given to the judgment-debtor; while sub-rule (2) does contem- 
plate an application by the judgment-debtor ; further it provides for notice 
being given to the decree-holder and it affords an opportunity for the decree- 
holder to appear and it involvesa judicial dicision by the Couifc whether the 
payment should bo lecoided — Prakask v. Allahabad Bank, 56 I. A. 30; 3 
Luok 634 ; A I R. 1929 P. C. 19 ; 66 M. L. J. 233 (P. 0 ). A certificate 
by a decree-holder under Or. XXI, r. 2 (1) is not an application and can bo 
made at any time. A mention in Col. 5 of the application for. execution is 
sufficient certification under the law.— Earn Sarup v. Mohammad, 124 I. 0. 
22 : A. I. E. 1930 All. 123 

Application under sub-rule (2) —An application stating that the 
judgment-debtor had paid to the decree-holder a certain sum in difforent 
instalments and that ho out of kindness agreed to have the oxcoution struck 
off, is not an application under sub-rule (2) as it did not recite the terms of 
the adjustment ; Jogendra v. Provath, 19 C L. J. 126. A judgment-debtor’s 
counter-petition alleging adjustment may be treated ns an application to 
certify but it must bo within ninety days ; Budrvdeen v. Gulam, 36 JI. 357. 
The written statement under r. 2 (2) alleging adjustment, should be treated 
as an application ; U Po Thaing v. Mating Ba U. 11 1. C. 780. 

The decree-holder is not bound to certify in writing a payment or 
adjustment of his decree. It may be done orally either by himself or by 
a person representing him ; Mahahir v. K, E., 20 C. W. N 520. Mere 
notifying to the Court that the judgment-debtor has done a particular act 
which ho was bound ‘ 
ancewith tho provisi 
tho nllegalion, may 
Ram. SO C. L. J. 118: 53 I. 0. 832. 

An application by tho judgment-debtor praying for an adjustment to bo 
recorded need not bo a document separate from the objections filed by him on 
tho ground of such adjustment. It was Wd that A. I. E. 1924 All. 706: 
46 A. 635 has been overruled by 61 A. 237 (F. B.) : A. I. R. 1923 All C'’9* 
112 I. C. 73.— Oanjo v. Ram. 113 1. C. 760; A. I. B. 1929 All. 79. See also 
Rajendro v. Cfttinnoomuf, 5 Q. 448. 

Bo long ns tho jiidgmotit-debtor applies under Or. XXI, r. 2 (2) within the 
time allowed for h!m to «lo so, bn has the right to liave his application lieard. 
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Tecbnicallv t-be correct procedure would be for fcbe judgment-debtor to mabe 
ao application to the Court under Bub-rule (2) and then to file a separate 
application in the execution proceedings asking that they maj’ be stj^'ed until 
his other application is heard But the judgment-debtor s rli^'ht should not 
be defeated merely because ho did not follow this correct procedure but 
i?r)Dlipd in the execution proceedings itself to record the adjustment of the 
Se^Mauno Tin v. Ua W.. 5 B. 833: UO I. C. 123 : A. 1. R 1923 


Bang. 62. 

Eule 2 (2) has no application where the execution has come to an end. 
It has application only where there is a pending execution in Court. Bhati'ani 
T. Jitendra, A. I. B 1929 Pat. 400. 


TtTi .... .ri. .. i .1 — nissed for default, the judgment- 

• that the previous application be 

■ie Court might adjudicate on his 
objection to the execution on the ground that the decree had been adjusted : 
held that the latter application was in'the alternative a fresh application and 
the Court should have adjudicated on the merits of the application subject to 
such objection as might bo open to the decree-holder . — Lahkpat v. Bella 
UalK 132 1. C. 206 A. I. E 1931 Lah. 505. 


" Show cause It does not mean merely to allege causes, nor even to 
make out that there ie room for argument, but both to allege causes and to 
prove them to the satisfaction of the Court. In such an investigation 
evidence may be given either orally or by affidavit. — Etmp Lall v, Bern 
Narain, 11 C 16C {referred to in Shaik Davud v. Paramasamt, 
31 M. L J. 207) 


If the decTce'holder fails to appear or to show cause on an application 
by the judgment-debtor for certification of payment, the Court is not bound 
to record the payment when it is not satisfied that the payment has been 
■made — Bating Ghir Be v Narayan QheUiar^ 6 E. 218 ; 111 I. 0. 3Tl ; 
A. I. E. 1923 Rang 185 Even where the alleged adjustment is disputed 
by the decree-holder the Court can enquire into the matter and record the 
adjustment it it is provi’d. "Pails to show cause ** does not merely mean 
fails to appear but would inoludo ” fails to satisfy the Court.” — Gan^a v. Bam 
113 1. G. 'TfiO; A. I. E. 1029 All. 79 (following 44 A. 253). See Hafcliawd v 
ProTTicKand, 25 S. L. R. 29 ; 131 1. 0. 710 : A. I. E. 1931 Sind 42. 


•Ihe Court has to ascertain in case of dispute whether there was any 
• compromise, whether the compromise amounted to an adjustment of the 
decree and what is the effect of the adjustment on the decree. There are no 
other questions for it to decide . — Batja Mai v. Skib Parsad, 120 I. C 686 * 
A. I. E. 1930 Lah. 334. ” ' 


*^0 Court oxocutiug the decree and, in case where the decree has bR«r> 
'transferred to another Court for execution, the tcausferee-Courb, is the only 
'Court which Iws the power to inquire into the truth of the navment 
adjuatment. when the oppUcation is made by the juagmeut-debtorvv^Wn ih 

WmUallon for an application undar snb-rnlo Inl _Th„ 

.deblormmtapplyw.thin ninety daysfcon.thap,yn.ento®aiu^tae!.tfoTt^^ 
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-issue of a notice to the tleoroe*hol3or to show cause ^\lly jiayujont or adjust* 
'Euent should not ho recorded as certified. See Art. 174, Limitation Act, 1908. 
An application by the judgment-debtor made after ninety days is not an appli- 
-cation under Or. XXI, r. 2 (3) and even if it is, it would be barred by limitation 
under Art. 174 of the Limitation Act.— -J^ranfe y. Mnfassil Bank, 115 I. C. 139 : 
A. I. E. 1929 All G74. See also Bndntdeen v. Qulam, 36 M. 357. The object 
of Or. XXr, r. 2 (2) is to prevent esecution proceedings from being unduly 
prolonged by the judgment-debtor sotting op old payments. Objection to the 

« ‘ ■ ■ : . ' in 

PancAanon, 9 P. 531 ; 126 I. C. 159: 11 P. L. T. 7G3 : A. I. E. 1930 Pat.* 
' 526. If the judgment-debtor is not able, by reason of lapse of time or for some 
•other reason, to obtain an order under Or. XXI, r, 2, the surety of the judg- 
ment-debtor is also prevented from obtaining the relief by applying under 
S. 47 . — Bajani Kumar v. ^laliaUihsmi Bank, 36 C. W. N. 663 (following 49 M. 
^25). 

“ Uncertified payments shall not be recognised by the Court 
-executing the decree '’—Section 47. — Under this rule any payment or 
adjustment made out of Court and not certified cannot be taken into account 
in execution proceedings ; Kaminiv. Aghore Naih, 11 C. L. J. 91 : 14 0 "W. N. 
857 ; Ntstarini v. Kasim, 12 C. L. J. 65 ; Ufonmokan v. Bwarkanath, 12 0. L. J. 
■813 ; Eeramoneu v. Musa Khan, 7 I. 0. 625 ; Tntockan v. Bakkestaar, 16 
C. L. J. 423 5 Jankt Prasad v. Tkakur Das. 13 1. C. 21 ; Prosanna v. Lai Mia, 
55 I. 0. 669 ; Badhakanta Lai v. Parbati Kasr, 63 I. C. 536 : 6 P. L. J. 337 ; 
Taj Sing v. JaganLal, 14 A. h. J. 370 ; Jogendra v. Ashutosk, 24 0. h j. 462. 
It has been further held that the rule is applicable where, in answer to an 
• application for execution, an uncertified adjustment is set up ; the execu- 
ting Court is not bound to recognise and to enquire under S. 47 notwith- 
standing fraud on the part of the decree-holder ; Badnideen v. Qulam, 36 
M. 357 (Veerappa v. Punnayga alias Armugam, 17 M. L. J. 527, Gano- 
pathy V. Chenga, 29 M. 313 and Penatambi v. Vellaya, 21 M. 409 followed ; 
Bamayyar v. Bamayyar, 21 M. 356 commenied on and disapproved). See Also 
Biroo Gorain y.Jaimural, 16 0. W. N. 933:16 0 L. J. 174; Shamlalv. 
Sazarimal, 15 0. L. J. 451. The provisions of this rule are express and no 
.payment or adjustment which is not certified shall be recognised ; it is no 
answer under S. 47 to an application for execution of a decree ; in 
this case the judgment-debtor pleaded that by fraud he was 
prevented from learning that tbo adjustment had not been certified by 
■the decree-holder in accordance with his promise ; Bajrang v. Lachmi, 
15 C. L. J, 88;SojAra v. Changomal, 63 I. 0.233; P.Chitty Firm v. 
G. Lon Pow, A. I. B. 1923 Bang. 103: 1 Bur. Ii. J. 226 ; Frank v. Mnfassil 
Bank, 1161. C. 139 : A. I. E. 1929 All. 674; Azieur Bahman v, AH Rajah, 
32 C. "W. N. 434: A. I. E. 1933 Cal. 527: 113 I. C. 9. See. however, 
Gadadhar v. Skyam Churn, 12 C. W. N. 485, which lays down that 
where the judgment-debtor complained that the decree-holder had by fraud 
kept them in ignorance till within a month of the application, of the 
fact that tbo satisfaction of the deoreov bad not been certified, the matter 
could bo investigated under S. 47. But see Taj Singh v. Jaganlal, 
38 A. 2S9 : 35 I. 0. 234. Such nneortified payment or adjustment caunot bo 
jrecogoised by tbo Court oven to guard against the eod of giving an opportunity 
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to clishonest decree-holders to commit fraud by denyiag adjustments 
^.hich are not certified.-In re M. D. S. Ela Ntdhx Co.,Ltd. v. Subramama 
Pillai 40 I. C. 839. Omission on the part of the decree-holder to corUly 
does not amount to fraud and the executing Court can on no account entertain 

directly or indirectly an objection regarding an uncertified adjustment of a 

decree: Imamiddin Khan v. Bindit Bashini Prasad, 55 1. C. 890 ; 5- 
P. L. J. 70, Gharry v. Gowrt/a, 46 B. 226: 23 Bom. L. B. 
931- Mehbiinnissa v. Mehmsdunnissa, 49 B. 543 (F. B.) : A. I. B. 
1925 Bom 309 (overruling 40 B. 333 and 34 B. 575); Ganesh r. Teshwant. 
25 Bom L. R. 217 : A, I E. 1923 Bom. 253 ; Parma Ram v. Lehna Stngli, 
(1919) 135 P. E 1919:53 I. C. 443; Jagraniv. iVoona, 110 I. C. 214: 
5 0 W. N. 452 . 37cyappa v. V. Tun Ela. 9 B. 104: 132 1. C. 713: 
A. I. R 1931 Rang. 148 (57 C. 403 (P. B.) approv&d) ; Falimunnissa v, Asghar, 
3 Luch. 170 (P. B ) : 108 I. C. 105 : A. I. B 1923 Oudh 195. An ^ agreemeut 
to adjust must be certified if it is to be nsed as a bar in execution ; if it is 
not certified the ludgment-debtor has no locus standi to oppose a transfer 
of the decree — Gnanamma v. Raja Seetharama, 119 I. C. 4S0 : A. I. B. 1930 
Mad. 429. 'Where the decree-holder admits that payments had been made 
but states that they were not certified, held that the Court executing the 
decree is not precluded from inquiring into payments admitted, although 
there was no direct certification.— 'CHtnna v. Snmasefcaro, (1929) M. W. N. 
713 : 119 I 0. 594: A. I. E. 1929 Mad 783. 


The weight of authority is decidedly against the contention that such 
uncertified payments may be investigated and recognised when the decree- 
holder ie guilty of fraud in suppressing or omitting to certify such pay- 
ment ; but there ate some cases in which executing Couits have allowed 
the judgment-debtor to raise such plea in execution on the principle that 
decree-holder cannot be permitted to obtain an unjust order from Court 
by false statements. Sec the case of Eansa v. Bhawa, 40 B. 333 : 18 
Bom L. B. 22 : 33 1. 0. 232 {overruled by 49 B. 548 (P. B.)) : Qhasi Ratn v. 
Dalel Singh, 45 I. C. 222, where an execution sale was held to be a nullity'as 
the decree was satisfied and the decree-holder, in failing to certify payment 
bad.committed a fraud on Court. These cases are not good law. 


Where by a consent decree the judgment-debtor agrees to pay a certain 
aupa of money not to the plaintiff but to be a third party, such paj-ment to a 
third party, if uncertified, cannot be recognised by the Court executing the 
decree.^Mohodeo V. Hamidatt, 45 A. 304- 711. G. 457 : A. I E 1923 All. 271 


A sum paid under a void agreement cannot be acknowledged or recognis- 
ed in execution of _a decree under this section, unless it has been certified 
within the proper time. — Durga Prasad v. Lalit Slohan, 25 G 86 Sac oUa 
Chedumhara Ptllat v. Ratna Ammal, S M. 113. * 


In the course of execution proceedings the parties entered into an 
apeemont which was registered and filed in Court and the decree-hoWer 
i“ae™«n‘-48htot had made over to him a 
bond ho coold toahzo hia dobt by bringing a suit upon it On this tho 

oxec“S°”Tth„“d“‘™'' decreoSL S^Ued fnr 

S ror tie iviagmont-debtor had , ailed to 
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A kistibandi or instalment bond was oxocutod by way of adjustment of a 
decree, and this was not certified. Seld that a Court executing the decree 
was not competent to take cognizance of the kisttbandi under S. 47 and the 
decree must bo executed notwithstanding the adjustment. —.Ram Doj/al v. 
Sam Bari, 20 C. 32. But see GadadJiar v. Skijam Churn, 12 0. W. N. 485. 

Where payments towards a decree for a monthly family allowance wore 
made by the judgment'dobtor to the decree-holder after the latter’s adjudica- 
tion as an insolvent, such payments not having been certified to the Court, 
they cannot bo recognised against the receiver by the executing Court.— 
Bilakanta v Samachandra, A. I. R, 1932 Mad. 250. 

If the adjustment or payment pleaded by a jndgment-dobtor be admitted 
by the decree-holder, then the executing Court cannot proceed to execute- 
the decree, though such payment or adjustment be not certified, as the 
jurisdiction to execute the decree ceases as soon as the Court is informed by 
the decree-holder that the decree has been adjusted. The intention of 
this rule is to avoid enquiry into uncertified and disputed adjustments or 
payments, but there is no time limit for the decree-holder to certify, and 
if a decree-holder admits satisfaction, the Court should not proceed in ex6' 
cution any further. So it was hold that ft Court should not confirm sale, 
if the decree-holder admits satisfaction of decree, as confirmation of sale 
is a proceeding in exeoutiou. — Btlkanta v. Teshwant, 65 I, C. 331. 

The Court is not bound to take account of an adjustment out of Court 
by agreement to receive a smaller sum in satisfaction of the decree unless 
such adjustment is certified under this section. — Veerappa v. Punnayya alias 
Anmugam, 17 M, L J. 627 ; Bajah of Kalakasti v. Venkatadri, 60 M. 897 : 
105 I. C. 248 - A I. E. 1927 Mad. 911 : 53 M. L. J. 533. 

A decree-holder was opposed by the judgment-debtor on the ground 
that the decree had been sold by the Pepnty Collector in execution of a 
decree of his Court, and that ho (judgment-debtor) had become the pur- 
chaser thereof. Held that these proceedings amounted to an adjustment 
out of Court, which could not be recognized by the Court, unless certified 
by the judgment-creditor himself. — Bharat Chunder y, Nuzir Alt, 10 
W. R. 354. 

A judgment-debtor cannot plead uncertified adjustment in opposition to 
an application under Or. XXI, r. 16 by the transferee-decree-holder (47 B. 
643 not followed ; 119 I, C. 480 approved). Sv.hr amany am v. Samasxoami, 
137 I. C. 28 : (1932) M. W. N. 190 : A. I. R. 1932 Mad. 372 ; 62 M. L. J, 
562 (F. B.). 

A decree being attached.as directed by S. 273, G. P. Code, 1882 
(Or. XXI, r 53) its adjustment aubsequeot to such attachment cannot be recog- 
nized by the Court, — Gopal Nanashetv. Joharimal, 16 B. 522. 

Agreement between judgment-debtor and proposed assignee of 
decree before assignment. — Such an agreement can be pleaded in bar of 
execution without certification, for the assigneebad notthen attained the status 
of the decree-holder and so Or. XXI, r. 2, would not apply to the case; 
Braj'abasht v. ilfamfc, 31 0. W. N, 921 : A. I. R. 1927 Cal. 694 : 104 L 0. 694. 
See algo Bama Ayya v. Sreenivasa, 19 M. 230; Fonnuswamt v. Batchmanan, 35 M, 
C. P. C.— 97 
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659 : 12 1. C. 657. This rule does not apply where the payment out of Court 
•was made by a third party and not by the jodgment-dobtor. — Ibid. 

Uncertified payments and limitation.*— The omission of the words 
** as a payment or adjustment of the decree ” from the last para, of the old 
section has made it clear that the Court cannot recognize a payment or 
adjustment which has not been certified, for any purpose whatsoever. It 
follows that an uncertified payment or adjustment cannot operate to prolong 
the period of limitation for applying for execution under the Limitation Act. 

As the section stood before, it provided that an uncertified payment 
could not be recognized as a payment or adjustment of the decree ; so it was 
formerly held that if a decree-holder sought execution of a decree and was 
resisted by the judgment-debtor by the plea of limitation, in deciding the 
question whether it has become time-barred or not it was competent to the 
Court to take evidence about an uncertified payment made out of Court and 
to take it into consideration, as every payment gives a fresh starting point 
for limitation {TuJcaram v. Babaji, 21 B. 122 ; Roshan v. Matadin, 26 A. 
36 : 23 A. W. N. 179 ; Burn v. Nastb. 21 C. 542). 

Under the present rule imcertified payments cannot be recognized for 
the purpose of limitation or for any purpose whatsoever, e.g., extending 
the limitation; see Kutahullah v. Durga, 16 0. W. N. 396t 13 1.0.424; 
Bhajan v. Cheda, 12 A. L. J. 825 : 24 I. C. 215 ; Narsoomal v. Ttrathmal, 
30 I. 0. 51 ; Amir Singh v. Chhattar, 13 A. L. J. 666 : 29 I. C. 274 ; Bireswar 
V. Ambika Charan, 45 C. 630 : 42 I. C. 472 ; Kamini v. Agkore, 14 C. W. N. 
857 : 11 C. L. J. 91 {Ram Dayal v. Ramhan, 20 0. 32 ; Bairagulu v. 
Bapanna, 15 M. 302 relied on; Rtstarim v. Kazim 4ft, 12 0. L. J. 65; 
Monmdhan v. Bwarlcanath, 12 C. L. J. 312 ; Golam Majafar v. Golohe, 25 
1.0. 884. Or for deciding whether the application for execution is within 
time ; Ram Sarup v. Jaggannatk, 15 I. C 523 : 15 0 G. 234. Or for showing 
that the decree has been satisfied ; Bomesh v. Kala Ganji, 50 I. 0. 331. 


Even if the decree-holder certifies, the judgment-debtor can show that . 
no such payment was made, or that such payment did not extend the period 
of limitation . — Haider Mirza v. Kailas, 47 1. C. 177. An application to set 

aside an cz porte order certifying adjustment of a decree is maintainable 

Qhulam v. Qutbuddtn. 30 P. L. R 512: 116 I. 0. 467. 

The omission of the words has rendered the following decisions nuga- 
tory *. — Kish/in Singh v. Aman 17 A. 42 ; BHubonesiuan v. Dina Nath 

2 B. L. R. 320 ; 11 W. B. 232 ; Bishto v. Uma, 15 W. R. 459 ; Fakir y 
Madan. 4 B. L. R. 130 (P. B.) : 13 "W. R. 40 (F. B.) ; Jjiggut J^ohtnee v 
Madhub. 15 V7. R. 60 ; Purmanand v. Vallab, 11 B, 506 ; Tuharam v 

; Ba,tmra v. Bari Babandhti, 
19 M. 1G2 ; Eoshan t. Matadin, 2B A. 36 ; 23 A W. N. 179 (12 A 669 
overnded ) ; Zahur Khan v. BaWttaujar, 7 A. 327. 

wT jndgmont.deljtor basod on nnOBrtifiod payments is 
1!?° r ■■ “I!!!!*/ 1° ’>= by sn agreement cut of 

strc-rs-i *sss;; 
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•V. Hart Mali, 31 C. 480: 8 C. W. N. 395. Su also Azizan v. Matuk Lal^ 
•21 C. 437 ; Bairayulu v. Bapanna, 15 M. 302 ; Palaneappa v. Somasundaram, 
23 I. C. 463. But fice Iswar Chandra v. Baris Chandra, 25 C. 718 : 2 
C. W. N. 247 ; Bttkund v. Hart Das, 17 B. 23. See also Asaram v. Tesha- 
ivantrao, 50 I. C. 95G. In Bunjab it has been held that a suit lies for a 
• declaration that a decree has been satisfied -•■**• ” 

Diwan v. Amir, 16 P. R. 1910 : 5 I. C. 814 (i 
Mt. Jamna v. BeUram, 190 P. W. R. 1913 ; Jar 

No separate suit will lie to sot aside a sale held in execution of a decree 
-on the ground that the decree had been adjusted out of Court, when, in 
'fact, no such adjustment of the decree has been certified in the manner 
provided by this section,- — Jaikaran Bharli v. Baghunatk, 20 A. 254 ; 
Prasiinno v. Kaltdos, 19 C. 633 : Mothura v. Akhay, 16 C. 557 ; Yellappa v. 
Ramchandra, 31 B. 463. 

"Where an application for recording adjustment out of Court has been 
lejected, the decision caunot bo attacked by a regular suit. — Abdulla' v. 
Kanhya, 14 I. 0. 751 : 92 P. W. R. 1912: 141 P. L. B. 1912. 

8nlt lies by decree-holder on uncertified adjustment, — In 
-execution of a decree a compromise was effected and the judgment'debtor 
executed a bond in favour of the decree-holder in satisfaction of the judg- 
-ment-debt. The compromise was not certified to the Court. Beld tW the 
bond was not void, but was binding on the obligor ; and a suit upon the bond 
was therefore, maintainable. — Ramyhulam v. Janki Rai, 7 A. 124 (6 B. L. B. 
-223 • 20 W. E 160, 3 0. L. R. 414, 4 B. 295, 3 A. 633 and 638, followed ; 
■6 B. 146, and 8 B 300, dissented from). See also Buknm Chand v. Takar- 
runneisa, 16 C. 604; Sellamayyan v. ilfu/ftort, 12 M. 61 ; BaraGobtndv. 
Issuri Dasi, 16 0. 187 ; Swamirao Narayan v. Kashi Nath Krishna, 16 B. 
419 ; and Tukaram v. Anant Bhat, 25 B. 252. See, however, Thirunialai v. 
Sundara, 11 M. 469 ; Abdul Rdhiman v. Khoja Khaki, ll-B. 6 (F. B.), and 
Seeranema v. Pestonji, 22 B. 693 (F. B ) (followed in Dhanram Ragho v. 
■Ganpat Sadashiv, 27 B. 96). 

The repeal of S. 257-A makes no agreement to pay any sum in excess of 
the decretal amount void, and such decree-holders who have obtained bonds 
in adjustment of decrees may enforce them. 

Kon-certiflcation is no bar to a suit for damages. — The provision in 
■this rule which forbids any Court to recognize a payment under, or an adjust- 
menthf, a decree unless certified to the Court executing the decree, does not 
•debar a suit for damages for breach of contract to certify.— 

. Udayan v. Vellaya Qoundan, 21 M. 409 ’jBanmant v. Suhbahhat, 23 B. 394 ; 

' Krishnasami Ayyangar v. Ranga Ayyangar, 20 M. 369. See also Viraraghava v. 
Subbalka, 5 M. 397 ; Mallamma v. Venkappa, 8 M. 377 ; Kunhi Moidin v. 
Ramenunni, 1 M. 203 ; Davlata v, Oanesh, 4 B. 295 ; Guni Khan v. Koonjo 
Behary, 3 C. L. R. 414 ; Ghembrakandi ilusutti v. Shekharan, 6 M. 41 ; 
Sitaram v. ilahipal, 3 A. 633 ; Shadi v. Ganj7a Sahai, 3 A. 538 ; Tegh Singh v. 
Amin Chand, 5 A. 209 ; Ishan Ohunder v. Tndro Narain, 9 C. 788 : 12 C. L, R. 
390 ; Poromanand v. Khepoo, 10 C. 354 ; Aledai Kaliani, In the matter of, 30 
M. 645 : 3 M. L. T. 16 ; Gendo v. Nihal Kunwar, 30 A. 464 (3 A. 633 and 21 
M. 409 /olfotred) ; ’HniAna v. San'nmut&u, 42 M. 333 : 601. C. 684 : 36 
31. li. J. 376. The remedy of the judgment-debtor lies in a suit for damages or 
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refund. — Ganesh v. Jeshwant, 25 Bom. L. E. 247 ; Maunq Myo v. Maung 
Kha, 70 I 0. 115 : A. I. E. 1923 Bang. 88. But see PatanJcar v. Dcvji, 
6 B. 146, and Sormasji Dorabji v. Burjorji, 10 B. 155. To pursue thi& 
remedy the judgment-debtor need not wait till the decree is executed, because 
his cause of action arises as soon as the decree-holder files his application for 
execution. — Media Kaliam, In the matter of, 30 M, 545. 

A judgment-debtor paid the decretal amount out of Court, but the decree* 
holder did not certify, and executed the decree again. The judgment-debtor 
paid the amount over again to save his property from attachment. Held that 
he was entitled to recover the money paid out of Court by a suit. — Shyhma 
Charan v. Ghaitanya, 11 1. G. 1 (13 Vf. B. 69 (P. B.) : 5 B. L. E. 233 folld.). 
see also Sayyid Mahomed v. Ko Law Pan, 22 I. G. 963 ; A. K. R. etc., Clietty 
Firmv. Maung Tha Din, 7 E. 310 : 119 I. 0. 742 : A. I. E. 1929 Bang. 
269 ; Ma Shwe Pee v. Maung San Myo, 6 R. 573 : A. I. E. 1928 Rang. 316 ; 
Mahbtib v. Muhammad, 50 A. Ill : 104 I. C. 419 : A. I. R. 1927 All. 710 : 25 
A. L. J. 823. 


If the judgment-debtor has overpaid any sum under the orders of the 
lower Court, it is open to him to make an application to that Court for its • 
refund — Akhil v. Mathuria, 11 1. 0. 200. 


Uncertified adjustment may be recognized by Coupte other than 
the Court executing the decree — That is to say, such payments maybe- 
proved when the cause of action is based on uncertified payments, e. 
the plaintiff had been surety for the defendant on a bond of Es. 50. The 
oredi^r obtained a decree against the plaintiff on this bond, and the plaintiff ’ 
paid Rs. 38 in full satisfaction The payment was made out of Court and 
not certified. The plaintiff now sued the defendant to recover the money so 
paid by him to the creditor. Held that the last clause of this rule did not 
apply ai^ that the payment to the creditor might be proved — Balajt Laksh- 
man V. Daaa c/ots, 12 B 235: Noor Mahomed v. Dhaniram, 96 I. C. 234 r 
A. I. R. 1926 Sind 105 


A suit will lio to recover money paid or property dollveted ; Amir Lai 
® 191^- 1“ a mortgage suit, when the 
plaintiff applies lor a final decree, the Court can take notice of uncertified ' 
eseoition proceeding —Uangar Sahu 
110 T w ’fiQtioi h Rasan Chettiar V. Sangayan, 

the ‘ Payments made after 

pass’ing'oTrSre' rsolu^ proved to oppose the 


menuYnftt‘rrfl°”rdaS onTf to °the°'r 

adjustment may be recognised bvi PtvM executing the decree; such 

SivQh V. Knmla Prasad^ 13 A 339^ execution.— Myan 

589; dcizan v. Matuk LalS b Kaskiram. 16 R. 

B-ff. tt'c prohibition is inlySorpui^;,, ■ , 

that the eieoutmg Court cannot inquire 

ptocoeilmg under S. 47G. Or P Code—f 

13= I. C. 713 1 A. I. B, 19k Bans iS ' ' 
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Whero a decree has been satisfied out of Court, and the payment has not 
■been certified, it is nevertheless open to the quondam judgment-debtor, when 
suing, to have a sale made by the quondam decree-holder, after satisfaction 
of the decree, sot aside, to prove the payment of the decretal money other- 
wise than by a certificate under this rule. — Pat Dasi v. Sharup Ghand, 14 
C. 376. also J?amoi/i/ar v. Bamayyar, 21 M. 356; and Tegh Singh v. 
Amin Ghand, 5*A. 2G9. But see 2dothura v. Akhoy, 15 C. 557. 

Criminal proceedings.— This rule docs not debar a Criminal Court 
from recognizing an uncertified payment, where the decree-holder is charged 
with fraudulently executing a satisfied decree. — Q.-E. v. Pillala, 9 M. lOl ; 
<3. E. V Bapugi, 10 B. 288 ; Q. v. MuUuraman, 4 M. 325 ; and Madhub v. 
Novodeep, 16 C. 126 ; Trimhak v. Bart, 34 B. 575. 

A more application for execution is not an offence under S. 210, 1. P, C. 
The decree must have been caused to be executed. — Shama Gharan v. East 
Naik, 23 C. 971. 

Appeal. “An order under this rule, allowing or refusing an application 
to record an adjustment of a decree falls within the terms of S. 47. Being 
made on a question arising between the parties to the suit such an order 
falls within the definition of “decree” and is appealable under S. 96-“- 
Ouruvayya v. Vudayappa, 18 M. 26 ; Lingayya v. Narasimha, 14 51. 99 ; 
J'omna Prasad v. Bathura Prasad, 16 A. 129 ; Bangji v. Bhaijt Earjivan, 
11 B, 57 ; Raja Kamlessuri Prasad ▼. Sukhan Singh, 7 C. W. N. 172 ; Biroo 
Gorainr Jaimurat, 16 C. W. N. 923 ; 16 C. L. J. 174; Jadunandan v. 
Sheonandan, 1 P. 644 : (1922) P. 200 : 68 I. C. 645 : A. I. B 1922 Pat. 276. 
An appeal does not He from an order refusing to restore an application under 
sub-rule (2) which has been dismissed for default.— BaHpaf v. Bella Moll, 
132 I. C. 206 : A. I. R. 1931 Lab. 505 {relying on 63 I. C. 855 and 45 A. 
148). See also Quiab Din v. Hazuri Mai, 105 I. C. 724 : A. I. B. 1927 lah. 
809. 

Time within which decree-bolder shall certify. — No time is fixed 
within which the decree-holder is bound to certify a payment out of Court.-— 
Tukaram v. Babaj't, 21 B. 122. He can certify part-payments at any time.— 
Lakhi Narain v. Falamani, 20 C. L. J. 131 ; 18 C. Vf. N. 196 (notes) ; Bridoi/' 
mohan v. Khagendra, A. I. B. 1929 Cal. 687 ; Goti Prasad v. Bar« Singh, 132 
I. C. 426 : A, I. R. 1931 All. 219 ; Joti Prasad v. Srichand, 51 A. 237 (F. B ) : 
26 A. L. J. 966 : 112 I. 0. 73 A. I. B. 1923 All. 629 ; Daw Ywet v. JJ Ttn, 

8 E. 310: 127 I. C. 600: A. I. R. 1930 Bang, 329; Jalimchand v. Yusuf Ali, 
54 0. 143 : 86 1. C. 1051 ; A. I. B. 1925 Cal. 1012. But a payment cannot 
be certified after the decree has become time-barred. — Bhajan v, Gkeda, 
-24 1,0.215. 

The decree-holder may certify payment either prior or subsequent to 
- the application for execution by a separate application or he may do so on 
his application for execution. — -Eusuff Zeman v. Sanchia, 43 C. 207: 23 C. L. J. 
•-390: 20C. W. N. 272: 34 I. C. 606; Madan v. Harulal, 26 C. W.N. 
534; Bahy Mohammad v. Aij'anmai, 26 C. "W. N. 529: 35 C- B. J. 71 : 
A. I. E. 1922 Cal. 30 ; Masilamani v. Sethuswami, 41 51. 251 ; Pandurang 
V. Jagya, 45 B. 91 ; Maung Law San v. Maung Po Thein, 2 E. 393 : A. I. R. 
1925 Rang. 26,CAinnastcam» v, Perialkambi, 117 1. C. 790; A. I. R. 1929 Mad. 
-811 : Chotirmal v. Bupchand. A. L B. 1931 Sind 23 : 129 I. C. 929 : 25 
'•S. L. B. 360. The Allahabad High Court took a contrary view and held that 
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the certification must ha a distinct and prior proceeding ; that is, it should; 
be made prior to the application for execution ; 5ayna/fe v. Fannalal, 46* 
A. 635 : A. I. E. 1924 All. 706 ; Ghattar Singh v. Amir Singh, 38 A. 204 : 
32 I. C. 590 : 14 A. L. J. 132 ; Bkajan v. Chheda, 12 A. L. J. 825. It has- 
now held in the recent Full Bench case otJoti Prasad v. Srichand, 51 A. 237, 
noted ante, that a decree-holder can certify payment in his execution appli- 
cation and can also certify payment after execution applicdtion but before 
objection is taken either by an officer of the Court before issue of notice, or 
by the judgment-debtor when he appears to contest the application. It has. 
also been held in this case that a certificate of payment given by a decree-holder 
to the Court is merely an intimation that he has received a sum of money and 
that the decree to that extent has been satisfied. In the F. B. case Shafi 
Mahomed v. Cho%thrain, 52 I. C. 804 : 13 S. L. E. 37. it has been held that 
there was no period of time within with such payments have to be certified 
by the decree-holder and that he may certify by mentioning the fact in his 
petition for execution and that the object of sub-rule (3) is not to provide a 
^notion for the obligation imposed on the decree-holder. See also Sheik- 
Elahi Bakhsh v. Nawab Lall, 50 1. C. 364 : 4 P. L. J. 159 : (1919) P. 260. But 
the decree-holder must certify before the decree is barred by limitation and. 
^ uncertified payment cannot be taken notice of to save limitation : Bahu> ■ 
Bulla y. Jogeah Chandra, 23 C. W. N. 320 : 50 I. C. 242. See also Bireshwar 
ni. I. C. 472 ; Prosonno v. Kulada, 29 I. C. 472 ; 

ttiatter Singh v. Amir Singh. 38 A. 204 : 32 I. 0. 590 ; and Pandurang Bal- 
mshna V, Jagya Bhau, 45 B. 91 : 69 I C. 399 : 22 Bom. L. E. 1120 ; 
Madanv.Barulal, 26 C. W, N. 534; 35C.L.J. 566: 64 I. C. 72; Bahy^ 
35 0. L. J. 71 : 26 0. W. N. 529 : A. I. E. 1922 Cal. 
payments must be made within three years from the date of 
6 decree and the application to certify must be made within three years 
irom the date of payment ; Jatindra v. Gagan, 46 0. 22 : 45,1. 0. 903 ; 
Maaan r. Sanlat, noted ante ; Amar Singh v. Bam Dei, 4? A. 873 ; Manng 
.now San v. Manng Po Thein, 2 B. 393 . A. I. B. 1925 Bang 26. These 
mmgs so far as they held that the application to certify should bo made 
f .u “-A • ^ payment are no longer good law in view 

(P n t Prakash v. Allahabad Bank, 3 Luck. 684 

l,.;.. '■ under heading " Limitation and step-in-aid of Execution ” 

oolow. When a decree-holder hae made certification ho is entitled to prove 
the were made more than 90 days prior to. 

MYrneit ° therefore lets in evidence in proof of the 

5SSStS7S.’i,5‘X»£!;£5‘‘‘' 

to to order refund of money paidl 

the decretal amount to the de'ctemholder and '^“htois had paid, 

under Or. XXI, r. 2 , and anSp n 1. Payment certifiedl 

satisfaction of the decree m.M ♦ fujent-debtor m ignorance of tho' 

tbcdecree.holder.an1^K’'ai?^^^^^^^^ it was' withdrawn by 

Bitisfied. tbo judgment-debtor madlln previousljr 

% ° Wication to the executing Court. 
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for refund of the money : Beld that tho ezeouting Court had jnrisdiction to 
entertain such an application. — Qopal ▼. Sambhanjan, 65 I. 0. 307. 

Reversal of decree and refund of unoertifled payment. — If a 
decree is reversed on appeal the jndgment'debtor is entitled to get back 
what he had paid to tho plaintifT under tho decree whether certified by the 
Court or not. — Vasudeb v. Viaknu, 11 B. 724. 

Limitation and 8tep-in*aid of exeontion. — An application by some 
of the judgment-debtors, signed by the decree-holders, to have certain pay- 
ments made out of Court certified under this rule and that time be allowed 
to pay the balance of the decree, is a step-in-aid of execution, '' such as 
will keep the decree alive within the meaning of Art. 179 of the Limitation 
Act, 1877. — Wasi Imam v. Poonil Singh, 20 C. 696 ; Sufan Singh v. Hira 
Singh, 12 A. 399 (F. B.) ; Muhammad Husain v. Ham Sarup, 9 A. 9 ; Tarini 
Das V. Bishtoo Lai, 12 G. 608 : Akbar Jamadar v. Kali Krishna, 4 C. W. N. 
clii (152) ; Kasumri v. Beni Prasad, 26 A. 19. 

The payment of part of the judgment-debt by the judgment-debtor 
with tbe acknowledgment of liability by his pleader, is sufficient under 
S. 19 of the Limitation Act (XV of 1877), to give a fresh period of limita- 
tion.— -rrimiafe V- Kashi Nath, 22 B. 722. See also Muhamad Said v. 
Payag Sahu, 16 A. 228, whore tbe acknowledgment was made in tbe 
presence of the Collector and it was held to be a valid acknowledgment 
for all purposes and sufficient under Ss. 19 and 20 of the Indian Limitation 
Act to save limitation in respect of the execution of tbe decree. 

Certification to the Court under Or. XXI, r. 2 by a decree-holder of a 
payment made to him out of Court, even if made in the form of an'appli- 
cation, is not an " application within Art. 181 of tbe Limitation Act, 1908, so 
as to be barred unless it takes place mthin three years of the payment 
certified ; nor is there any article which limits the time.— ProftasTe 
V. Allahabad Bank, 56 I. A. 30 : 3 Luck. 684 (P. 0.) : A. I. B. 1929 
P. C. 19 : 56 M. L. J. 233 (P. C.) : 33 C. W. N. 297 : 27 A. L. J. 33 : 114 
I. C. 581. 

It cannot be laid down as a matter of law that tho decree-holder’s 
certification is in itself a step-in-aid of execution and can afford a fresh 
starting point of limitation. In order to save limitation the payment must 
fall within tho provisions of S. 20 of tbe Limitation Act. Such a certifi- 
cation is not an application to the Court; Prakash v. Allahabad Bank, noted 
ante relied on. — Amar v. Jagat, 59 C. 760 (F. B.) : 35 C. W. N. 1192 : 54 
C. L. J. 201 : A. I. R. 1931 Cal. 719 ; 134 I. 0. 922 ; Maung Tun Hlaing v. 

U. Anng Gyaw, 126 I. C. 540: A. I. B. 1930 Bang. 64. It is tbe payment that 
keeps the decree alive ; and it is a mistake to regard tbe process of certifi- 
cation as a revival of the decree. — Gholirmal v. Rupchand, 25 S. L. E. 360: 
129 I. C. 909 : A. I. R. 1931 Sind 28. Tbe view expressed in Pears Mohan 

V. Raghnnaih, 50 A. 259 : 107 I. C. 40: A, I. B. 1928 All. 65, that whore a 
payment by the judgment-debtor is relied on to save Ijipitation for an applica- 
tion for execution, an excenting Courtmnst compute limitation from the date 
not of payment but of certification, seems to be no longer good law in view 
of the privy Council decision quoted above. 
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-'Omission of S. 287-A from the C. P. Code.— Section 257-A, 
Avhjch had a place in the Code of 1883, has noNV been omitted. It ran as 
■follows : — 

" 257-A. Every agreement to give time/or the satisfaction of a judgment- 
■debt shall he void^ unless it ts made for consideration, and until the sanction of 
iJie Court which passed the decree, and such Court deems the consideration to he 
under the circumstances reasonable. Every agreement for the satisfaction of a 
Judgment-debt, which provides for the payment, directly or inditcctly of any 
sum in excess of the sum due or to accrue due under the decree, shall be void, 
unless it is made with the like sanction. Any sum paid in contravention of the 
provisions of this section shall be applied to the satisfaction of the Judgment' 
debt : and the surplus {if any) shall be recoverable by the Judgment’dehtor." 

The section was first enacted by Act XII of 1879, with a view to protect 
the interests of iudgment-debtora against the exercise of undue pressure by 
deeree-bolclerH. It gave rise to eonfiicting decisions and as interpreted by the 
majority of the High Courts was found in practice to be of little service to 
the judgment-debtors. Section 16 of the -Indian Contract Act as amended, 
appeared to the Special Committee to afford adequate protection where ife 
was required. 

The reason for the omission will be clearly understood on reading the 
Full Bench case of Atma Singh v. Banke Bat, reported in 61 P. L. E. (1907) : 
71 P. 'W. E, 1907, where ail the cases decided by the High Courts under the 
old section have been referred to, discussed and explained. The Full Bench 
said ; — i 

" A contract under undue influence as under fraud, coercion or mis- 
representation is only voidable, and it is left to the Courts to decide the 
question upon evidence aided by certain presumptions in particular cases. 
But here simply because the debt has been the subject of a decree, a contract 
between a debtor and his creditor relating to the liquidation of the debt by 
which any time is given for its payment, or any sum however small, is agreed 
to be paid in excess of the decree, is by inflexible fiat ol the Legislature 
■pronounced as a nullity unless made with the sanction of the Court that passed 
the decree. The effects of such a rule in the substantive law of Contract is 
farreaebing indeed.” 

The first part of S. 257-A is, however, clearly and admittedly an 
invasion of ordinary Contract Law. Such an agreement without coosiderd- 
tion would clearly be void under S. 25 of the Contract Act. But if for any. 
reason, poverty, miBfortune.illness, or so on, the judgment'debtor can induce 
the decree-holder to give him time, and the Court which passed the decree 
endorsee the indulgence, the contract which under substantive law would be 
void, becomes valid under this special enactment." 


ordinary law. Contract Act, S. 25, an igreement for the 
satislaclion of the decree, which provides for the payment of a sum in 
oiocss of the decree, but does not ovtingnish the decree, is olsarly void in 
niaiority of cases.' os it is ohsolntely without consideraitou. 

oieontable and the jiidgment-debtor 
fcAioro^S eo7.A “ “SWemaiit is void without the inter- 
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The effect of the omissjon of S. 257-A, from the present Code, js, that 
uovr no agreement to give time to the judginont*dobtor without any con* 
sideration and without the sanction of the Court, or any agreement which 
provides for the payment of any sum in excess of the sum duo or to bo duo 
under the decree, would bo void except in so far as such agreements may bo 
affected by the provisions of the Indian Contract Act. 

For contracts induced by undue influence, su notes to S. 9 
COURTS EXECUTING DECREES. 

3. Where immoveable property forms one estate or 
tenure situate "irithin the local limits of the 
Lands sitaata In jurjgdictiou of two or more Courts, any ouo of 
iarisdtction” Courts may attach and sell the entire 

estate or tenure. pTEW .3 

COMMENTARY. 

Object.-* The Introduction of this rule settles a point on which decisions 
wore not harmonious. It provides for cases where estates nre situate within 
the jurisdiction of two or more Courts and definitely lays down that any of 
such Courts may attach and sell the entire estate. The principle was acted 
Qpon in various cases and they are noted below. 

Sale of property situate in more than one jurisdiction. suit 
was instituted, on a mortgage of a single revenuO'paying estate, pii^t o|;^hlch 
-lay in Bakherganj and part in Fareedporo, in the Sob-Judge's nt 

Bakherganj under S. 17, and a decree was obtained for sale of the n^tgagod 
property. Held that tlio Court was competent to order a sale of the Wtolo of 
mortgaged property, though only a portion of it was situated in the district 
of Bakherganj. — Shurroop Chunder t. Ameerunnissa, 8 0. 703 ; Shtima Gharan 
V. Kasi Naik, 23 C. 971. See also Eavi Lall v. Bama SnndHTi, 12 C. S07 
(11 B Ii R. 56 ; 19 W. B. 434 follotced) ; Shib Narain v, Gobind Dos, 
23 "W. E. 154; and Gii^tga Narain v. Annnnda Moj/ec. 12 C L. E. 404. See, 
however, Utinocool Chiifider v. Surry Nath, 2 C. L. B. 334. 

In execution of a mortgage decree in a suit brought under the provisions 

• of S. 17 in the Court of the Sub-Judge of Rajshahye, properties situated in the 

• districts of Rajshahye andNy.adumka were sold by the Eaisbahyo Court.— 
Saseyk v. Steel d Co., 14 C. GOl (referred to ia Gopi Zlohun v, DoybaXi 
Nundun, 19 0. 13). The latter case has been followed in Tin Court Dehja v. 
Shib Chandra, 21 C. 039, and also in Jagernath Sakai v. Dip Bant Koer, 
22 C. 871. See, however, Brem Chand v. Sokhoda Debi, 17 C. 699 (P. B.). 

Change of territorial jurisdiction.— "When during tho pendency of 
-execution proceedings, there was a change of territorial jurisdiction of tho 

• executing Court, pending proceedings aro by operation of law transferred 
to the Court having jurisdiction and if in spite of such change, property 
is sold by a Court which initially had jurisdiction, but subsequently had 

• ceased to have jurisdiction owing to such change; keld.ihe sale was invjjid.— 
.Kasi V. StiTugappa, 33 M. Ii. J. 760 : 43 I. C. 79. 
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4 'Whoro a decree has been passed in a suit of which 
the value as set forth in the plaint did not- 
Tr&Mier to Court thousand mpees and which, as 

or small Causes. regards its subject-matter, is not excepted by 
the law for the time being in force from the cognizance of 
either a Presidency or a Provincial Court of Small Causes, and 
the Court which passed it wishes it to be executed in Calcutta,. 
Madras, Bombay or Rangoon, such Court may send to the 
Court of Small Causes in Calcutta, Madras, Bombay or 
Bangoon, as the case may be, the copies and certificates men* 
tioned inrule 6 ; and such Court ofSmallGausesshallthere- 
nnon execute the decree as if it had been passed by itself. 

^ [S. 223, PARA. 5.] 

COMMENTARY. 

AUerationa.— This rule correspoods to para. 5 of S. 223 of tha 
C, P. Code, 1882, with some verbal changes only. 

Scope. — A Small Cause Court executing the decree of another Court has- 
the same powers as it poeaeases in regard to its own decree; Gunaputty y. 
Tkakurdye, 84 C. 823. 

5 . ‘Where the Court to which a decree is to be sent for 
„ ^ , , execution is situate within the same district. 

o e o wans et. Court which passed such decree, such 

Court shall send the same directly to the former Court. But, 
where the Court to which the decree is to be sent ior execu- 
tion is situate in a different district, the Court which passed it. 
shall send it to the District Court of the district in which the- 
decree is to be executed. [S. 223, para. 6.]. 

COMMENTARY. 


Transfer within district. — Direct transfer of decrees within the 
same district is not illegal ; Kelu v. Vikrisha., 15 M. 345. 


Direct transfer ontside district. — A decree for money passed by a. 
MunsU in one district was sent for execution to a Munsif in another 
district directly. Held that the latter Court had no jurisdiction to execute 
It without an express order of the District Judge . — Debi Dial v. Uoharaj 
Stngn, 22 C. 764. 


The Judge of Gaya sent ft decree direct to the Sub-Judge of Palamau- 
another distpct for execution who dismissed the application. Held, 
tlmt ho should have returned the papers to Gaya for retransmission to the- 

proper Court instead of dismissal; Pralroifc V. BafdeOj 22 I 0 682. 

h tram/erred /or execution to- 
defmritne the quesUon of hmttatton, see notes under S. 42. 
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6. The Court sending a decree for execution shall send — • 
(a) a copy of the decree ; 

Procedure where 

Ua°*^own*^decree ^ Certificate setting forth that- 

8haii**be° executed Satisfaction of the decree has not been obtained 
by another Court, by execution within the jurisdiction of' 
the Court by which it was passed, or, where 
the decree has been executed in part, the extent 
to which satisfaction has been obtained and what 
part of the decree remains unsatisfied ; and 

(c) a copy of any order for the execution of the decree,. 

or, if no such order has been made, a certificate- 
to that effect. []S. 224.2 

COMMENTARY. 

JlppUcabUUy.— The documents required to be transmitted for the pur- 
pose of obtaining execution are a copy of the decree and a certificate of any 
8um remaining due under it. together .with a copy of any order for execution 
that may be passed . — Venkata Subta r. Sivaramappa, 4. M. H. C. E. 881. 

'Where the two Courts were presided over by the same Judge, it was not 
necessary to transfer the decree to himself with all the necessary documents. — 
Ko Sit Kaung v. Periakaruppan, A. I. R. 1928 Rang. 16. 

The words " a copy of any order for the execution of the decree " mean 
a copy of any subsisting ovder-'—Hatkibhat v. Patel, 13 B, 371. 

The omission to transmit to the Court executing the decree the certificate 
required by this rule is a mere irregularity, which would not vitiate the sale. — 
Abbubaker V. Mohidin, 20^. 10; Lokenaih v. Makim, 35 C. W. N. 308: 
A. I. E. 1931 Cal. 649 : 134 1. 0. 944. 


7 . The Court to which a decree is so sent shall cause 
such copies' and certificates to be filed, without 
Court receiving further proof of the decree or order for 

et?^to°flie*8ame execution, Or of the copies thereof, unless the 
without proof. Court, for any special reasons to be recorded 
under the hand of the Judge, requires such 
proof, £S. 225.] 

, COMMENTARY. 

Alteration and effect — Enquiry into jurisdiction. — The words "or of 
thejtirisdictionof theCourt which passed it *’ which occurred after “ copies there- 
of ” have been omitted, on the ground that an executing Court ought not to 
go into any question as to the jurisdiction of the Court which passed it. 
The result is that the judgment-debtor cannot now raise any such 
objection as to jurisdiction in the executing Court.— Bhagtcantappa- 
v. Vishwanath, 28 B. 378; Baji ifusa y. Purmanand, 153. 216; Imdad x, 
Jagan, 17 A. 478. 
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The executing Court has no power to question the jurisdiction of the 
•Court which passed the decree under execution; Hari Govind v. Uarsingrao, 
38 B. 194 : 16 Bom. L. E. 30 : 23 I. C. 123. See also Kastnrshep v. Bama 
Kanhojiy 10 B. 65; Ekram Hussain v. Jilt. Umatul Basul, 9 P. 829: 
129 I. C. 138 ; A. I. E. 1931 Pat. 27 (where the contention was that the decree 
was a nullity for want of plaintiff's succession certificate) ; Got'indan v. 
Naiesa, 34 L. W. 806: 61 AI. L. J. 520 (defendant was a lunatic and 
unrepresented at the time of the decree and so decree invalid) ; S. A. Nathan 
V. S. B. Samson, 9 E. 480 (P. B.) : A. I. E. 1931 Bang. 252 (which has held 
that a Court to which a decree has been transferred must take the decree as 
it stands and is not entitled to question the validity of the decree upon the 
ground that the decretal Court had no jurisdiction, territorial, personal or 
pecuniary to pass it, 8 R. 544 overruled) ; Shiddappa v. Jievappa, 31 
Bom. L. E. 1254 ; Pran Nath v. Jlfaka Dyal, 138 I. C. 376 : 33 P. L. E. 725 : 
A. I. E. 1932 Io.h. 601. But see Shco Jahal v. Binaek, 29 A. L. J. 653 : 
A. I. E. 1931 All. 639, where Sulaiman. J. expressed a doubt on the point. 
The Calcutta High Court has held that the executing Court would be 
competent to refuse to execute the decree only when on the face of it it 
would appear that the Court' which passed it had no jurisdiction whether 
pecuniary or territorial or in respect of the judgment-debtor’s person, to make 
it. "Within these narrow limits the executing Court is authorised to question 
the validity of the decree. — Gorachand v. Prafulla, 5 C. 166 : 43 G. L. J. 1 : 
948. But if there is a clear statement upon a plaint which gives the Court 
jurisdiction to entertain a suit and if upon the basis o! that jurisdiction the 
decree is passed by the Court without any challenge by the defendant as 
regards the territorial jurisdiction of the Court to pass the decree, it is not 
open to the defendant in the course of execution to question the jurisdiction 
of the Corivt.^Amalabala v. Sarat Kumari, 54 0. L. J. 593 : A. I. E 1932 
Cal. 380. 

As to the powers and functions of such Courts, see notes under S, 42, 

ante. 

It has been held that before issuing execution, the jurisdiction of a 
•^reign Court to pass the decree sought to be executed can be -questioned ; 
Yceramhavav. Uvj,a Sait, 39 24:27 51. L. J. 535 ; /iTOWa v. Jeerji, 

18 Bom. L. B. 48G. 


Execution ol dec- 
ree or order hy 
Court to which it 
Is sent. 

tion. 


8 . Where such copies are so filed, the 
decree or order maj', if the Court to which it 
is sent is the District Court, be executed by 
such Court or he transferred for execution to 
any subordinate Court of competent jurisdic- 

rS. 226.] 

COMMENTARY. 


cranio Coin 
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13 C. W. N. 533, and notes to Ss. 38 and 42 The Court to which a decree 
is sent for execution may not bo competent to execute it before a copy of the 
decree is rccoia’cd, but once an order is made sending a decree to another 
Court for execution, that by itsolf is sufficient to entitle the decrce*holder to 
apply for rateable distribution tinder S. 73, C. P, Code, to the Court to 
which the decree has been ordered to be sent ; Arimulhu Ghctty v. Vyapuri 
Pandaram, SIC 852 : and it is not necessarj* for the decree-holder to apply 
afresh to the Court to which the dccroo is tmnsforred, for execution, if he had 
already applied for execution and transfer to the Court which passed the 
decree ; Diitt v. Taraprasanna, 2 P. 909 : (1923) P. 280 : 74 I, C. 753. 

See notes under heading *' .Court of competent jurisdiction ” in 
S. 39, ante. 

Executing Court cannot extend lime of payment. — ''^’here a High 
Court decree is sent to a Munsif for execution, he has no power to extend 
the time of payment allowed in tho decree. The Court which passed the 
decree can only grant such extension ; Mohxdeen v. tlaria Kami, 21 M. L J. 
1016 


9. Where the Court to which tho decree is sent for execu- 
tion is a High Court, the decree shall be 
Execution by by such Court in the same manner as 

?c'oK.trun".tc.°d it had been passed by such Court in the 
bv Other cooft exercise of its ordinary original civil jurisdic- 
tion. [S. 227.] 

COMMENTARY. 

Applicability. — The functions of the High Court in respect of the 
execution of decrees of other Courts ate limited to, effecting execution, and 
to matters arising out of the proceedings in execution . — Jadu Kay r. Farrell, 
6 B, L. E. Ap. G5. 

APPLICATION FOR EXECUTION. 


lO. Where the holder of- a decree desires to execute it, 
, ,, ,, , he shall apply to the Court which passed tho 

execution decree or to the officer (if any) appointed in 

this behalf, or if the decree has been sent under 
the provisions hereinbefore contained to another Court then to 
such Court or to the proper oflicer thereof. [S. 280, para. 1.] 

COMMENTARY. 


Deoree-holder. — A ** decree-holder '* is the person in whose name the 
decree was made, or some person whom the Court has by order recognised 
as the decree-holder from the original plaintiff or his representatives. — 
Pavpayya v. Narasannah, 2 ST. 216. A decree-holder, includes any person 
to whom the decree has been transferred . — Dwar Buhsh v, Fatik Jali, 
26 C. 250 : 3 0. W. N. 222. See also Vishnn Sahharam v. Krishnarao, 
11 B. 153 and Chathoth v. Saidindaride, 2G M. 253. See, ho^^over. Amor 
Ckundra v. Guru Prosunno, 27 C. 488 and Tameshar Prasad v. i^akvr 
Prasad, 25 A. 443. 
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But a person who is a stranger and not a party to the suit, cannot 
.apply for execution of the decree merely because he has got certain rights 
under the decree; he may bring a separate Dil AJza Begum x. Deputy 

Gommtsstoncr, Bahraicht 37 I. G. 133. 

As to the right of the decree-holders' representatives to execute the 
-decree without a creti6cate of heirship, see notes under Or. VII, r. 4. 

" Court whicli p&ssed the decree.” — Su S. 37 and notes. 

If the decree has been sent to another Court. — Where the decree of 
a District Court has been sent to the Court of a Munsif for execution, and 
has not been returned to the District Court, the proper Court within the 
-meaning of the Limitation Act, 1903, Art. 182 (5), in which to apply for 
execution of the decree, is the Court of the Munsif ; Maharajah of Bobilli v. 
NaTOsaraju, 43 I. A. 238 : 39 M. 640 : 31 M. L. J. 300 : 18 Bom. L R 909 : 
14A. L. J. 1129: 36 I. C. 632. See also Ducan Chand v. Ballia Bam, 
h. E. 1931 L. 313 : 130 I. C. 521 : A. I R. 1931 Lab. 14. 

See notes under rule 7, ante and S. 47, ante, 

Where terms of decree are ambignous. — See notes to Or. XX. r. 6 
•under “ Construction of Decree.” 

11. (1) Where a decree is for the payment of money the 
ft 11 « Court may, on the oral application of the decree- 
ra pp ca oni. gf passing of the decree, 

order immediate execution thereof by the arrest of the judgment- 
debtor, prior to the preparation of a warrant if he is within the 
precincts of the Court. [S. 256.] 

(2j Save as otherwise provided by sub-rule (1), every 
Written applica- ^PPjication for the execution of a decree shall 
-tjon. be in writing, signed and verified by the appli- 

cant or by some other person proved to the 
satisfaction of the Court to be acquainted with the facts of the 
case, and shall contain in a tabular form the following parti- 
culars, namely : — 

(o) the number of the suit ; 

(b) the names of the parties ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from the 

decree ; 

(c) whether any, and (if any) what, payment or other 
adjustment of the matter in controversy has been 
made between the parties subsequently to the 
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if) whether an}’, and (if any) what, previous applications 
have been made for the execution of the decree, 
the dates of such applications and their results ; 

[g) the amount with interest (if any) due upon the 
decree, or otherrelief granted thereby, together 
with particulars of any cross-decree, whether 
passed before or after the date of the decree 
sought to be executed ; 

(Ji) the amount of the costs (if any) awarded ; 

(i) the name of the person against whom execution of 

the decree is sought ; and 

(j) the mode in which the assistance of the Court is 

required, whether — 

(i) by the delivery of any property specifically 
decreed ; 

(n) by the attachment and sale, or by the sale 
without attachment, of any property ; 

{Hi) by the arrest and detention in prison of any 
person j 

(iv) by the appointment of a receiver; 

(v) otherwise, as the nature of the relief granted 

may require. • [S. 235.] 

(3) The Court to which an application is made under 
sub-rule f2) may require the applicant to produce a certified 
<3opy of the decree. ' [New.] 

COMMENTARY. 

Alterations and scope — The old section has been re*cast, and some 
material changes have been introduced. The important changes are given 
below and they should bs noted. ' 

Sub-rule (I). — The words payment of money " have been 

substituted for “ passed for a sum of money only ” ; (2) the words “ and the 
amount decreed does not exceed the sum of one thousand rupees/’ and the 
sentence issue of a warrant directed either against the person of the 
judgment-debtor if he is within the local limits of the jurisdiction of the 
Court or against his moveable property within the same limits ” have been 
•omitted; and (3) the words “arrest of the judgment-debtor prior to the 
preparation of a warrant if he is within the precincts of the Court" have 
been added. 

Sub’Tule (5).— The words “ save as otherwise provided by sub-rule (I), 
■every " have been added in the beginning. 
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But a person who is a stranger and not a party to the suit, cannot 
apply for execution of the decree merely because he has got certain rights 
under the decree; he may bring a separate suit ; Dil AJza, BeQum v. Deputy 
Commissioner, Bahratch, 37 I. C. 133. 

As to the right of the decree-holders' representatives to execute the 
•decree without a cretificate of heirship, see notes under Or, VII, r. i. 

” Court which passed the decree.” — See S. 37 and notes. 

If the decree has been sent to another Court. — 'Where the decree of 
a District Court has been sent to the Conrt of a Munsif for execution, and 
has not been returned to the District Court, the proper Court within the 
meaning of the Limitation Act, 1903, Art, 182 (5), in which to apply for 
execution of the decree, ia the Court of the “Munsif ; Maharajah oj Bobilli v. 
'Darasaraiu, 43 I. A. 238 ' 39 M. 640 : 31 M. L J. 300 ; 18 Bom. L E 909 : 
14 A. L J. 1129- 36 I. C. 632. See also Dttoan Chand v. Ballia Ram, 
L. E. 1931 L 313 : 130 I- G 521 ; A I E. 1931 Lah. 14. 

See notes under rule 7, ante and S. 47, ante, 

Where terms of decree are ambiguous.— See notes to Or. XX, r. 6 
•under " Construction of Decree.” 


11. (1) Where a decree is for the payment of money the 
,, ,, Court may, on the oral application of the decree- 
pa app ca one fche time of the passing of the decree, 

order immediate execution thereof by the arrest of the judgment- 
debtor, prior to the preparation of a warrant if he is within the 
.precincts of the Court. [S. 256.] 


(2) Save as otherwise provided by sub-rule (1), every 
Wciwtn appuca- ^-PP^ication for tbe execution of a decree shall 
tioo. be in writing, signed and verified by the appli- 

cant or by some other person proved to the 
satisfaction, of the Court to be acquainted with the facts of the 
case, and shall contain in a tabular form the followinff parti- 
•culars, namely : — 


(а) the number of the suit ; 

(б) the names of the parties ; 

(c) the date of tbe decree ; 

{d) whether any appeal has been preferred from the 
decree ; 

(e) whether any, and (if any) what, payment or other 
adjustment of tno matter in controversy has been 
parties subsequently to the 
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if) wliothcr an}*, and (if any) what, previous applications 
have been made for the csocution of the decree, 
the dates of such applications and their results ; 

{g) the amount with interest (if any) duo upon the 
decree, or other relief granted tnereby, together 
with particulars of any cross-decree, whether 
passed before or after the date of the decree 
sought to be executed ; 

(7i) the amount of the costs (if any) awarded ; 

(i) the name of the person against whom execution of 
the decree is sought ; and 

(y) the mode in which the assistance of the Court is 
required, whether — 

(i) by the delivery of any property specifically 
decreed; 

(it) by the attachment and sale, or by the salo 
without attachment, of any property ; 

(itt) by the arrest and detention in prison of any 
person ; 

(iv) by the appointment of a receiver; 

(v) otherwise, as the nature of the roliof granted 

may require. [[S. 235.3 

(3) The Court to which an application is made under 
sub-rule f2) may require the applicant to produce a cortifiod 
•copy of the decree. ‘ [New.3 

COMMENTARY. 

Alterations and scope. — The old section has been ro-cast, and sotno 
material changes have been introduced. The important changes are given 
below and they should be noted. 

Sub-rule (J).— The words **fcr the payment of money ” have boon 
substituted for " passed for a sum of money only ” ; (2) the words " and tho 
amount decreed does not exceed the sum of one thousand rupees,” and the 
sentence ” issue of a warrant directed either against the person of tho 
judgment’debtor if he is within the local limits of the jurisdiction of tho 
Court or against his moveable property within the same limits” have boon 
-omitted; and (3) the words ” arrest of the judgment-debtor prior to the 
preparation of a warrant if he is within the precincts of the Court” have 
been added. 

Sub-rule (2).— The words “ sate as otkervise provided by tub-rule (2), 
every *' have been added in the beginning. 
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Clause (e).— In Cl. (e) the \vords*' payment or other." bave^^been adaecl: 
and the woid “ controversy " has been substituted for the word dispute. 

“ CChe CommiUee have not given effect to the suggestion that this 
should be limited to payments and adjustments which the creditor execut- 
ing the decree is hound by law to recognize, as this would remove a valuable 
incentive to state truly what payments have been made (see 10 B. 2S8). ’ — 
See also the Report of the Special Committee. 

In the case oi Queesi'Einpress \\ Bapuji Dayaram, 10 B. 288, referred 
to in the Eeport of the Special Committee, it has been held that under S. 235. 
C. P. Code, 1832 (Or. XXl. r. 11), the decree-holder ot the party who- 
applies for execution, is bound to state in his application any adjustment 
between the parties after decree, whether such adjustment has or has not 
been previously certified to the Court. Intentional omission to make such 
statement amounts to an offence under S. 193 of the Penal Code 
(XLY of 1860). 

Clause if) — In Cl. (/), the words "dales of such applications " have been 
added 

Omission to specify all the previous applications with their dates and' 
their results is not a material irregularity such as would render the whole 
of the execution proceeding illegal —Satidamini v^Jessore Registered Loan Co. 
Ltd., 96 I C 554 : A. I. R. 1926 Cal 1146. 


Clause (g) — In Cl ( 9 ), the words “ togeiher with parftcnlars of any cross- 
decree 7ohelher passed before or after the date of the decree sought to be executed ” 
have been added By the changes this clause has been rendered more 
general. The change seems to have Introduced in adoption of the principle 
laid down in Damodar V. Fyanifett, 31 B. 244 (249), where it has been held 
that a debt or compensation cannot be attached until ascertained. 

Clause {j). — Sub-Cl. (tt) of Cl. (;) has been substituted for the words 
" by the attachment of Ms properly." 

Sub-Cl. (lit) of Cl. ( 7 ) has been substituted for the words "by the- 
arrest and ttnpnsotimenl of the person named in the application." The omission 
of the words "named tn the application ” seems material, inasmuch as the 
decree-holder, under tbe provisions of the old Code, was bound to name tbe 
person to be arrested in his application for execution, and thus giving sufiB- 
cient opportunity to tbe person named to evade the process. But under the 
present Code the decree-holder is not bound to disclose the name of the 
person to be arrested in his petition for execution. He can give the name 
of the person to be arrested, at any subsequent stage of the proceedings, 
when he may find the opportunity for arresting the judgment-debtor. This 
is for the benefit of the decree-holder. 


Sub-Cl. (»V) of Cl. (;') is new. Decrees may be executed by appoint- 
ment of Receivers in cases whore such appointment is just and convenient as 
for instance in Administration Suita . — itaung Po Win v. Ma Tin. 36 I. C. 385 
A Receiver may bo ^pointed in execution of money or other decrees. 
other cases under Or. XL, r. 1 , 0. P. Code. 


orfor uppointinfi a Beoeivor on an applica- 
tion under this rule. — FisJinti v. Jazhakut, (1928) U. W. N. 390. 
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Except in Iho C 150 where the decree itself directs the appointment of a 
Receiver to work out the relief, no decrco*hoIder lias a right to ask for 
api>ointmcnt of Receiver only under this sub-clause. It would always bo an 
alternative mode to the relief mentioned in Sub-Cl. (2) of Cl. 0) 
attachment and sale. — Chtria Kutnhi v. Valia, 114 I. 0. 839 : A. I. E. 1929 
Had. 20. 

In Sub-Cl. (r) of Cl. 0) t-ho words " reUef granted " have been sub- 
stituted for the words " relief sought,” which occurred in the old Code. 
Any method suggested by the decrec*hoIder for the satisfaction of bis docreor 
which method is not actually prohibited by law, falls within the purview of 
Snb*Cl. (v). — Ghanaga Lai v. Punjab Uatxonal Bank, 111 I, 0. 259 1 
A. I. R. 1923 Lab. 7 (relying on A. I R. 192G Oudh 616). 

Sub-niU (5).— This is now. Under the old Code, it was optional with 
the decree-holder to file a copy of the decree with bis application for execu- 
tion. But under the present Code, it would depend entirely upon the 
discretion of the Court. 

For the mode oj execution oj a murtgage-decree and UmxtaUon, see notes 
under Or. XXXIV. 

Sub-pulfi (l).-“Tho Court has a discretion, see rr. 21 and 37. 

Form.— Appendix E, No. 6. 

Date of decree for purposea of execution.— This must be taken to be 
the date of the judgment for the purpose of Art. 179, Limitation Act. Tims 
runs therefore not from the date when the decree was actually signed but 
from the date of judgment ; v.Jogendra, 10 C. L J. 467; /f/ruf v. 

Umda, 1 0. ’W. N. 93 ; Golam v. Qoljan, 25 0. 109 ; Yamaji v. Antaji, 23 B. 
442. See Or. SX, r. 7. 

Yerlflcation. — An application for execution verified by a general attorney 
of the decree-bolder is a proper verification, notwithstanding that his principal 
may be residing within the jurisdiction of the Court ; Bakar v. Udit Narain^ 
26 A. 154 (23 A. 499 distinguished). One of several decree-holders may verify. — 
Bhagwat v. Vioarka, 74 I. C. 174. Verification by a person other than the 
decree-holder, but who is well acquainted with the fsetsof the case, is valid. 
It is not neecssar)' that the verification should be made in open Court or 
after obtaining permission of the Court. — Khararia Mejaeilla Zemindari 
SyndicaU Ltd. v. Omed Sheikh,'2S 0. W. N. 687 : 80 L C. 313 : A. I. R. 1924 
Cal. 811. 

As to the mode of verification, see notes to Or. VI, r. 26. 

Arrest.— In authorizing immediate execution of a Small Cause Court 
decree by the issue of a warrant either against the person or the moveable 
property of a judgment-debtor, the Legislature never intended that the debtor 
should bo protected from arrest until be had a reasonable time for returning 
home. — De Penning v. Debendronath, 9 W, B. 649. 
rj'iiAs to privilege front arrest, see notes under S. 136. 

Sub-rulfi (3) — Copy of Deoreo. — Formerly applications lor execution 
need not have been accompanied with the copy of decree (see Ounga v. 
2Iakhun,0 i Khetiur V. Ishur, IIW. B. 271 ; il/odAoo v. Xobin, 

16 W. R. 25 ; Dhanpat v. lAlanand, 2 L. B. Ap. 18 : 11 W; E. 23 ; Bajhimar 
v. Bajlakki, 12 0. 451 ; Bajaram v. Banaji, 23 B.'311. Now under the now 
C .P. C.— 98 
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Snb-Cl. (3) the discretion to dispense with the copy of the decree rests 
"With the Court. It is perfectly cleat that the Code does not require that a 
•copy of the decree is to be attached to the application ; Raj Gtr v. 

11 C. L. J. 243. As the Code does not require a copy to be attached the 
-decree-holder cannot get the cost of the copy ; Raghubar v. Jadunandan, lb 
■C. W. N. 736: 15 G. L. J. 89. 


An order for a copy of the decree is wholly needless, when the Court in 
•which the application is made is the very Court which made the decree ; so 
that if any reference to the decree is needed the original^ could easily be 
examined, especially in a case where the cost of procuring a copy ^^s 
prohibitive . — Mathiiranath v. Janakinath, 57 C. 996 : 129 I. C. 780: A. I. R. 
1930 Gal. 804. 


Before a decree" holder can obtain execution of a decree affirmed by ^ the 
l^rivy Council, he must produce, on the application for execution, a certified 
■copy of the order passed by the Council — Juogernatk'v. Judoo, 5 G. 329 
4 0. L. R. 387. See also Joy Narain v Ooluck Chunder. 20 W. B. 444. 

Where the original order of Her Majesty in Council (given to the 
successful parly) had not been filed in the High Court, so as to enable the 
proper officer to supply a certified copy: held that a copy, though not certified 
by him, might accompany a petition for execution.— HwmsTi v. Kali Siindari, 
10 1. A. 4 : 9 C. 482 (P. 0.) : 12 0. L. R. 611. 


Lost or destroyed decree- — A Court has inherent powers to restore its 
record when it has been lost or destroyed and application for execution may 
be made before reconstruction of the decree. The contents of the lost record 
may he proved by secondary evidence under S. 65 (c) of the Evidence Act ; 
Raj Gir v, Istcardhari, 11 C. L. J. 343. See also Narsingh v. RarTthu, 
8 C. L. J. 521. 


AppUcations f or ezeontion not containing the particnlars men- 
tioned in sub-rule (2). — An application for execution not containing the 
necessary parUculaTs required by this rule, is a mere scrap of paper and does 
not amount to an execution application. — Ramdhun Roy v. Abdool Gunnee^ 
9 W. R. 390: Oodoy Chatid'v.NoboGooTnar, lOW. B. 423; and Gouree 
Sunkur v. Arman Alt, 21 W. R, 309 ; Bhupendra Narain v. Janeswar, 90 
I. C. 761 : 7 P. L. T. 350 : A. I. R. 1926 Pat. 533. But every omission in an 
application for execution is not necessarily a material irregularity, such as 
would vitiate the execution •proceeding. Whether an omission is or is not 
material, will depend on the particular circumstances of the case' 
Soadamint v.Jessore BtgUUred Loan Co, Ltd.. 96 1.0.554: A I R 1926 
Cal. 1146. 

If it does not specify the mode in which the assistance of the Court is 
sought the application is defective ; Karamckand v. Ohela Bhai 19 B 34* 
Prciap T. Pmrv 9 C. L B. 463_: 8 C. 174 ; and Bhonld ba dismisMd without 
1 0 *696^"^^°°'^ the decree is capable of execution ; SatishY. Purna.ll 


-Whoro aw aiiplimtion foi eaeantion omits to give the names of all 
-the parties, oven il it shall appear from the other parts of the prooeedings 
who those parties ate, the parties named must ho onderetood to be the 
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parties defendants against whom the execution is sought .*— Kureem t. 
- Jaun Ali, 18 W. R. 66. 

Where an execution Court hold that the application was not in accord- 
ance with law in view of mistakes made in filling up the columns and gave the 
decree-holder repeated opportunities of either correcting the alleged mis- 
takes or of pointing out to the Court that it was in error and he ignored 
the Court’s order altogether, held that the decree-holder was bound by the 
view the Court intimated to him and which by his silence ho must be taken 
to have accepted — Suddeshwari v. Paljkan, 131 I. C. 33 : A, I. R, 1931 
All. 723. 

It is nowhere laid down that the omission on the part of a decree- 
holder to state in his application the names of all the persons who are 
interested in the decree is such a defect as would invalidate execution 
proceedings. It is in the discretion of the Court to give notice to the other ■' 
decree-holders or to the judgment-debtor before making an order for execu- 
tion and it is not for the judgment-debtor to raise an objection that suffi- 
cient steps have not been taken to safeguard the interests of the other decree- 
holders when they themselves have not made any complaint (32 P. L. R. 290 
followed).— -Naurnddin v. Dost Mahomed, 33 P. L. R. 549, 

Where an application for execution is not complete in itself, so as to 
show in what manner execution is to bo taken out, still it is capable of 
being acted upon, if it refers to the former application in which the 
mortgaged properties were set out, and prays that the decree may be 
executed by sale of those properties.— TFa;t7tan alias v. Biskwanath, 18 

0. 462. See also Asgar Alt v. TroUokya Nath, 17 0. 631 (F. B.). An application 
to amend a petition for execution, though not in the form required by law, 
but which when read with the original application supplies all the informa- 
tion, should bo treated as a first applicatioo and allowed to proceed.— 
Saridas v. Baj Kumar, 63 I. C, 111. 

Where the decree gives reliefs of a different character, separate and succes- 
sive applications in respect of each relief may be made . — Badha Kisken v. 
Badha Pershad, 18 0. 615 ; Sadko v. Hatval, 19 A. 98 (F. B.). See also 
Fulchand v. Bai Ichha, 12 B. 98. 

A decree-holder who has attached before jndgment. and who is desirous 
of sharing in the distribution of eale-proceeds under S. 73 must make an 
application for execution under this rule — Pallonji v. Jordan, 12 B. 400. An 
application, pTa 3 dng only for rateable distrl* '* 

for execution. The C. P. Code does not recc • ■ • 

• distribution as such, A'decree-holder to o ' ■ ■ ■ ■.' ■■ . . ■ . 

S. 73 must make an application for execution praying for execution of his 

• decree in one of the ways mentioned in this rule, before the receipt of assets 
by the Court.— Bafo/» v. Gcpal, 25 N. L. B. 94: 1161, 0. 655: A. I. E. 
1929 Nag. 148. 

As to the right of the decree-hplder’s representatives to execute the 

• decree without a certificate -of heirship, eee notes under Or. VIT, r. 4. 

A decree declared null and void against one of the parties to it, is 

• susceptible of execution against others . — Pasupati Nath -v. Nando Lai, 30 

• C. 718 (10 B. 838 and-35 ll.>4.2Greferredtto).. 
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Continuance of execution proceedings after death of judgment- 
debtor.— Execution proceedings already eommenced continues after the-- 
death, of the judgment-dabtor by substitnilon of the name of the legal repre* 
sentative and no fresh ap^ication under this rule is necessary. — 
Purusholtan v. Rajhai^ 34 B. 142. 

Clause (i)— Execution against Benamdar.— A decree cannot be 
executed against any one not a party to it, nor a representative of tha 
iudgment-debtor, on the ground that be is a benamdar^ — Jadu Nath r. 
Premuiont, 14 G. W. N. 774. 

Execution against a transferee. — The mere fact that the transferee 
from the judgmenl-debtor takes up the position of a represeutative of the 
judgment-debtor bound by the decree does not entitle the decree-holder ta 
proceed against him in execution. SembU : In a suitable case the Court, even 
apart from the provisions of adding a party for purposes of execution, may 
have the power to allow execution against a transferee . — Sem Chandra v. 
Annapurna, 36 C. V? N. 23 : A. I. R. 1932 Cal. 423. 

"Where a transferee of the defendant’s interest after decree of the first 
Gqurt, not made liable uoder the decree, got himself impleaded in appeal 
as an appellant and contested in appeal and second appeal and the decree 
of the first Court was confirmed, held (hat the executing Court had no- 
power to go behind the decree and bo the decree could not b© executed against 
the appellant transferee.—Jslituar V. Ramrao, 84 Bom. L. R. 948: A I. S. 
1932 Bom. 462, 


Clause (e). — The decree-holder is bound .to state ony adjustment 
between tbe'parties after decree, whether such adjustment has or has not 
been previously certified to the Court, Intentional omission to make such 
statement amounts to an offence under S, 193, I. P. Code. — Queen-Empress v. 
Bapuji, 10 B. 288 (2 M. followed). See, however, Shama Charan v. Kasi 
NaiK 23 0. 971. 

Clause (g) — If the decree awards interest and the application for 
execution specifies the interest from the date ol the decree to date ol appli- 
cation, execution may be ordered for future interest also up to the date of the 
gale, even though that is not specifically included in the application,— 
Basanta v. Boffcttnffca, 36 G. W. N. 404. 


Clausa (j).— Upon an application for execution of a decree for removal 
of Of building the mode in which the assistance of the Court was requited 
was stated to be by giving the decree-holder possession of his wall by pulling 
down the wall. Held that the decrea-holder'a application could not be 
granted in that form, and that be eUoxdd have asked the assistance of the 
Court in (he way provided by S. 260. C. P. Code, 1882 (Or. XXI r lOl — 
Prolap V. Peary, 8 C. 174 1 9 O, L. R, 453. ’ * 


Execution in part.— Bee notea to rule 15 under “ Execution of Part 
ol uecTcc. 

-Jha OoSa Soes not .earn 
° J eiecujlmn of a conditional judffrnnnfc. It deals with tho 

made, the plaintiff, 
jrt, which passed the 
Thou, if and when. 
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•such an order is obtained after determination of any objection of the defen' 
'dant, application may bo made in the usual way for execution of the order. — 
Sudevi V. Sovaram, 10 C. "W. N. 30G. 

A conditional decree directed that if the defendant deposited the amount 
within three months he would bo liable to pay interest at 12 per cent, (the 

• claim was at 30 percent.) and would bo exempted frem further liability. It 
was afSrmed by the High Court and Priry Council. Held that the time for 
payment must be calculated from the date of the decree of the first Court 
and not from date of the Privy Council decree. — Ghanshyam v. Ram Narain, 
31 A. 379. 

Who may apply for execution. — A decree was passed in favour of 
a firm with the name of an agent. The application for execution was made 
by an agent other than the agent named. Such proceedings, however irre* 
gular, were not invalid.— -iac/tman iliK v. Paint Ram, 1 A. 510. 

The person appearing on the face of the decree as the decree-holder is 
'entitled to executron, unless it be shown by some other person that he has 
taten the decree-holder's place. — Jasoda Deye v. Kirtibask, 18 0. 639. 

What applications are in accordance with law.”— -The following 
applications for execution have been held to be '* in accordance with law ” 
within the meaning of Art, 182 (6) of the Limitation Act. 

By legal representative of a decree-holder without a certificate under 
Act VXI of 1889. — Balkishan r. Wagarsing, 20 B. 76. See Safizuddin v. 
Ahdool, 20 0. 755 and Adkar v. Lai Mohun, 2i-C. 778. So an application 
without probate. — Sari Badani v. Ocbtnda. 9 C. L j, SS2, By a representative 

• of the decree-holder whose name is not brought on the record.— 

y. Venkatachellapathy, 31 M. 77. By a, mere benamdar. — BalkiskenV. Bed* 
■mati Eoer, 20 0. 393 (4 B. L B. Ap. 40; 14 B, L. R. 425*ne<e; 19 
W. R. 255, /ollotoed). But see Denonathy. Lallit Coomar, ■ 9 0. 633 : 12 
•0. L. B. 146, and <7o«r v. Bern, 16 C. 355. 

An application for execution, made through mistake, against the minor's 
•mother personally, and not as his guardian. — SaH y. Narayan, 12 B. 427. 

An application for execution not accompanied by a copy of a decree.— 
Ramachandra v. Laxman, 31 B. 162 : 8 Bom. L. R. 892 (28 M. 557 
.followed). 

Ad application for execution by the party entitled to make it, although 
*by mistake the deceased judgment-debtor is named as the person against 
•w'hom execution is sought. — Sarnia Ptllai v. CkocJcaUnga, 17 M. 76. 

An application in which there is nou-compliahce with certain formalities 
•'regarding execution is none the less an application in accordance with law ; 
Srinivasa y Tirumalai, 23 I. C. 99 : 15 M. L. T. 337; , Where the docree- 
'holders have not expressly asked the Court to execute the decree of the appel- 
late Court, yet they had mentioned that an appeal was preferred by the judg- 
ment-debtors and was decided in favour of the decree-holders ; held that this 
•amounted to an application to execute the appellate decree and not the 
'decree of the first Court. — Ekrant Hussain y. ilt. Umatul Rasul, 9 P.629: 
129 1.0. 133: A. I. R. 1931 Pat. 37. Showing the date of the decree 
■wrongly is an immaterial irregularity which does not affect the validity of 
'the application.— Fbfiari v. Aehrajram, 134 I. C. 1182: A. I. R. 1931 Sind 
’ 160 . 
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An application ior execution though not duly signed and verified by the ' 
decree-holder, bub il it is actually signed and vo^fied by the pleader in the • 
original suit is in accordance with this rule; uassan v. iiamcnandra,6l 
Bom. L. E. 355: A. I. E. 1929 Bom. 196: ;17I. C. 626.^ An application 
signed and verified by a pleader who was acting as next friend to tbe niinor 
plaintiff in the original suit and who signed it in the hona fide belief that the • 
plaintiff was still a minor and whose act was subsequently ratified by the 
plaintiff when objection was raised by the judgment-debtor, held that the > 
application is in accordance with law and not liable to dismissal.— IfadTio v. 
Ghanaya, A. I. E. 1930 Lab. 603. 


Applications not " in accordance with law.”— By a guardian of a- 
minor who was major at tbe time of tbe application. — Sarummci v. Seshayya, . 
28 M. 396. But see Madho v. Ghanaya, ante. 

By the general attorney of a decree-holder at a time when he himself 
is resident within tbe jurisdiction of the Court execut^g the decree. — 
JUnrari v. XJmrao, 23 A. 4.99. Sec also Kasumri v. Beni, 26 A. 19. But • 
sea BaJcarv. Udit, 26 A. 154, and Autoo v. BidhoomooJchee, 4 C. 605, 

An application against the judgment-debtor's surety while tbe judgment- 
debtor's application for declaration of insolvency was pending. — Langiu- 
Panie v. Baijnath, 28 A. 387. 


’* '• • •• • ■ execution was » 

presentE nle not having . 

been ( vithinaweek. 

The am . ....... ..me ; but after ' 

tbe expiry of three years, a fresh application was presented in due form with < 
the defective application that was returned for amedment. that the 

execution was barred as the defective application was'not made in accordance * 
with law, — Gopal Sah y. Janki Koer, 23 C. 217 {explained in Mathura v. 
Anurago, 14 0. W. N. 481). See also Asgar Ali v. Troilokya Nath, 17 0. 631 . 

C. 124 oveTTulcd), where the application was defective in not • 
complying with the provisions of r. 13. An application not properly veri- 
fied was held to be a defective ajiplication.— Baghunatha v. Yenkatesa, 26 •’ 
M. 101. But see Qopal Chunder v. Gosain Vas, 25 G. 694 (F. B.) : 2 C.^V. N. 
556 ; Sana V. Faruda, 16 M. 142; Batnanadan v. Penoia«i6a, 6 M. 250* 
Mahomed v. Abedoollah, 12 0. L. B,. 279 ; Fuzloor Ruhman v. Altaf' 
Hossen, 10 _C, 541 ; Jibhai Mahipatt v. parbhu Bapu, 1 B. 69 ; Burry 
Charan v. Siibayda, 12 C. 161, and Kalka Dube v. Bisheshar Patak 
23 A. 162. In these latter casscs it has been held that an informal 
application for execution filed within time, but nob amended till after that 

. ■ e decree alive. ■ 

savt • ■ ' ■ ' ■■••'ll ris sufficient to 4 

“ ^®feetive^appl°ioatbn”^3 

firat '•‘■f =■'‘“'5 “n ‘to date when it was . 

first presonked. A defective application thus amenaed will save limitation- 

gio Onanl^ra v. It,,hmdra. 22 0. W. N. 640 : 27 0. I. J 898 • 44 I 0 5 ^: 

ration a duty to ascertain it the appli-' 

cation lor oicculion is m order; it It is not, then either to roject it or to . 



Or. XXI. APPLlOATlON FOR EXECUTION ISSS'- 

r. 11. 

allow it to bo amended. — Ganfshy. FatUh Chand, 55 I. C. 16; Bhagwaty. 
I>warl-o, 741. C. 174: 2 P.809 : A. I. B. 1924 Pat. 23: (1923) Pat. 229. 
Su notes to r. 17. 

In considering .• * *’ .** *’■..**■ : . tplication or not 

the substance and fc '■ l * ■ to. Where the 

application was not ■ ' V ■ ‘ . ' ; . ■ ■ of Practice but 

it was filed under Or. XXI, r. 11 with the main particulars required by the 
rule and the Court overlooked the want of form and passed an order granting, 
the relief prayed for ; held that the application was one in execution, {per 
Devadoss, J., contra, Jackson, J.) — AbdulSalam v. Veerahhadra Baju, 1071. 0. 
298: A. I. B 1928 Mad, 129 (34 M. 25 dist.). Where a tabular statement 
in accordance with Or. XXI, r. 11 was filed before the Master who issued 
notice to the other side, held, that it amounted to an application to the Court- 
within the meaning of Art. 183 of the Limitation Act read in conjunction, 
with S. 3 of that Act and that limitation was saved thereby.— *AIannon> 
Dasi y. Bepin Behari, 55 G. 1341 : 115 I. C. 83 : A. L E. 1929 Cal. 193. 

An application for execution to obtain relief not given by the decree is- 
not an application in accordance with law, and does not keep the decree 
alive — Pandarinath v, Lila Chand, 13 B. 237. 

Where the moveable property of the judgment-debtor is outside the 
jurisdiction of the Court, an application in execution to sell such property is 
not an application in accordance with law, unless the application was made 
on a bonafide belief that moveable property did exist within the jorisdiction of 
the Court. — Volkart v. Jckrajram,lZ^ I. C. 1182 : A. I. B. 193J Sind 160. 

An application for execution, without specifying the proper mode in 
which the assistance of the Court is required, but asking the assistance of 
the Court in an improper mode, is not an application in accordance with' 
law, so as to keep the decree in force. — Muhammad Umar v. Kamila Bihi,. 

4 A. 34. Where the application for execution was in form except that it 
did not describe the mode in which the assistance of the Court was required 
and it appeared that the object was to realise the decree amount by sale of 
property : held, that the application was valid in law so as to extend 
limitation.— Gftauoya Lai v. Punjab National Bank, 138 I. G. 249 : A. I. E. 
1932 Lab. 634. 

An insufficiently stamped application for execution of a decree may 
sufiice to keep the decree alive. — Ramasami Ayyan v. Seshayvangar,Q M. 181. 

An application for execution by attachment of the judgment-debtor’s pro^ 
party was dismissed for non-payment of process-fees. Held that the applica- 
tion was in accordance with law, and kept the decree alive. — Kerala Varma 
V. Shangaram, 16 M. 452. 

This rule is no bar to the maintenance of coucurreut execution-Courts. 
The Court may allow ameudmeut of the application for execution already 
filed by addition of other properties to the list. — Bam Sumran v. Bam 
Bahadur, 71 1. C. 741 : 2 P. 323 : 4 P, L. T. 99 ; (1923) P. 61 : A. 1. B. 
1923 Pat. 224. 

Where a decree was 'by mistake dated 16th February, 1929, instead of 
11th Fobruarj’ and the decree-holder being misled thereby, applied for 
execution the 16th February, 1932, Tield, actus curias neminem yravahit, and 
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that the decree ought to be regarded as having been passed on the 16th 
Pebrnary, 1929. — Nalini Eanfa v. Kamareddi, 66 0. L. J.,185. 

Omission to give the date of disposal ofaprior application is not fatal, but 
omission to mention existence of cross-docrees may be fatal.*— Prosanna v. 
dotindra, 71 1. 0. 1054. 


Validity of application—Burdcn Of proof.—The burden of proving 
that the application for execution is not time-barred and is in accordance 
with law is on the applicant.— Fbfiarf v. Ackrajram, 134 I. C. 1182 t A. I. It. 
1931 Sind 160. 


12. Where an application is made for the attachment of 
Application for ^^7 moveable property belonging to a judg- 
ment-debtor but not in bis possession, the 
decree-holder shall annex to the application an 
inventory of the property to be attached, con- 
taining a reasonably accurate description of 
the same. [S. 236.] 


attachment of 
moveable p^o* 
petty not In jnflg. 
me n t-d e b t o t's 
possesstoa. 


COMMENTARY. 

Scope. This rule refers to an application for attachment of moveable 
belonging to the judgment-debtor, but not in his possession. Rules 
43 and 46 prescribe the attachment of moveable property in his possession. 

■Where the father of a joint Hindu family was sued and a money-decree 
having died his sons were brought on record and the 
? attach the moveables belonging to the family in execution ; 

^ia that in such a case it was not necessary for the decree-holder to pub an 
GopaZ Mao v. Ban Lakshman. 31 Bom. L. E. 1291. See also 
^nrftcftond v. Badesaheb, 28 Bom. L. R. 1322 : 98 I. C. 941 : A. I. E. 1927 
Bom. 52. 


^ *”*• * ' iventory must be delivered into 

Court along with Y^soof. 7 0. 556. p. 659 See 

also Dhonhal y P x .t 1.. • f - 

„'.LU ^ • 5 . failure to annex an inventorv 

Tmdnr execution makes it not in accordance with law 

Sm also 13 A L^j“70G^'°“ Sakhsh. 37 A. 527. 


13. Where an_ application is made for the attachment of 
any immoTeable property belonging to a iuds- 
ment-debtor, it ehall contain at the foot ■ ° 

(a) a description of such property sufii- 
cient to Identify the same and, in case such 
V • p^eporty citn bo idontifisd bv boundairics nr 
nnmhors m a record of settlement or survey a ZeiSion 
of such boiinaancs or numbers; and 


AppUe&Uea for 
atUchment of Im* 
TOOTcable property 
toeonta.lD certain 
partlealari. 



' Or. SSI. 
r. 13. 


APPLICATION FOn E'lECUTION 
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(b) a specification of the judgment-debtor’s share or 
interest in such property to the best of the belief 
of the applicant, and so far as he has been able to 
ascertain the same. [S. 237, para. 1.] 

COMMENTARY. 

Alteration. — The ^vords, “ the same and, in case such property can be 
■identified by boundaries or numbers in a record of settlement or surt'ey, a 
Specification of such boundaries or numbers," have been added in Cl. (a) 
of this rule. 

The amendment expressly lays down that in areas whore settlement 
has been cfTectod the numbers and boundaries in the settlement record shall 
be given. 

Any immoveable property. — Thedeoree-holder has the right to choose 
the property against which ho will proceed. — Raja ofKalahasti v. Venhatappa, 
-27 L. W. 544 (P B.): 109 I. G. 87i : A. I. E. 1923 Mad. 713. 

Description of property and specification of interest.->Tbe 
intention of this rule is that the description should be sufileiont to identify 
•the property ; and in the case of an estate paying rovonuo to Government, 
that there should be a specification of the revenue. — ZaeJc Ram v. Mohesh, 
12 W. R, 488. 

A judgment-creditor is hound to specify the debtor's share or interest 
in the property sought to be attached to the best of his belief, or so far as 
'he has been able to ascertain the same.— Nasarvanj't v. Slnse Nalha, 
'1 B. 601. 

The Specification required of the judgroont-debtor’e share or interest in 
■immoveable property sought to bo attached, should state distinctly whether 
it was the judgment-debtor's undivided share, or the family property in 
which the judgment-debtor bad an undivided share, which was sought to bo 
attached, and should also specify what that family property was. — • 
Muhammad Husntn v. Dib Chand, 14 A. 190. 

The effect of Or. XXI, rr. 13 and 14 plainly is to impose a duty on the 
person applying for execution to disclose to the Court his own lien in his 
application for sale, and on the Court the duty of specifying the same in the 
proclamation, and in default the purchaser will purchase the property free of 
• L 1 . .. T..,.- ^ lanathav. 

• . • • ■ • 412. As 

■ ■ . ■ . . , • ■ . . . . * . ■ * ; Giriya v. 

' !I ■ •• • I* . ■ I ' ’ , . 'I ■ ■ 2. Cross 

negligence on the part of the decroo-holdor in describing that the whole field 
'belonged to the judgmont-debtor whoso interest was only half, will entitle the 
auction-purchaser to roaliso by suit half the purchase money from the decree- 
Bolder. — Dayaldas v. Shanhar, 27 N. I». R. 318: 134 I. C. 2G9 : A. I. R. 1931 
■Nag. lie. 

F&iinre to ^ive p&rttcnlars.-^An application which does hot contain 
rthc particulars required by this rule cannot ho treated as " an application in 
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Power to require 
certifled extract 
from Collector's 
register In certain 
cases. 


accordaBce with la^v ” for the purpose of Art. 182 of the Limitation Act, — 
Sahkar Gauda v. Bhimappa, L. R. 1931 B. 143: 129 I. C. 159 : 32 Bom. L. E. 
1368 ; A. I. R. 1931 Bom. 138. 

1 4. Where an application is made for the attachment of 
any land which is registered in the oflice of the- 
Collector, the Court may require the applicant- 
to produce a certified extract from the register 
of such office, specifying the persons registered 
as proprietors of, or as possessing any transfer- 
able interest in, the land, or its revenue, or as 
liable to pay revenue for the land, and the shares of the 
registered proprietors, [S. 238.] 

COMMENTARY. 

Alteration. — Under the old section it was compulsory that the applica- 
tion should be accompanied by a certiBed extract. This restriction has been 
removed, and it has been left to the Court to determine whether such an 
extract should be asked to be produced* 

Certified extraot.—In attaching an estate paying revenue to Govern- • 
menti. tne attaching creditor must give also the special information required 
by tins v. Sheo Perskun. 11 W. R. 175. See also Laek Bam 

V. llohesh. 12 W. R, 488. 

to specify in the sale notification the names of the 
I? f property sought to be sold. All that is necessary 

’ nfr ^ ®®tateor shares of estates, and the number they bear in the- 
Collector 8 Office.— V. Seerriory of State, 10 0. 63: 13 C. L. R. 

aiirl sale-notificatioD contains only the name of one. 

to an irrocukSv of a revenue-paying estate, does not amount 

27 .—Secrefar// of Stale v. Bashbehary, 9 C. 591 : 12 0. L. R. 

are. o“ a“vln°„ele^^ wTlnd” Set'® t t' 'V ’ 

beatatea in the appllcattn “'■"““I 'revenue should , 

1 5 . (1) Where a decree has been passed jointly in favour • 
*ppii..ti.n for persons than one, any one or more of 

==,- zf ss.JZ’‘Z"'z.^,xs;?rs- 

Burvivors and the legal representatives of the deceaBod 

aocreofo\Ytrontdtntta“So?mSrntdtr1^^^^ 



OrSg- imj’ijcrcvs ros Exr^-rrrc'N- 

r. 15 , 

siisU —sir? crrci crcer ss it deems rttwssvry for jtroUviittj; 
imeresrs of the persons tvho hare cot joined in !l>o annliootion. 

COMMENTARY. 

Alteratioa. — TbJs mlc ecmfJTVcas with S, SSU C i\ Ck\\i\ wilK 
chirres. Tb? weres “ cArw 

fcartf been sddwJ its salrra^ff (1). aoditicn to havo hoon <'n 

aocerdascs with the priaciple lai^ down in 6 A. WloWv The 

** CT Am cr tAdsV re/’w^ntatirw ’* haro been omitted, aa tttis wiU K' ov'X'x'WNt 
by the general clans® (S. 1-16). 

Scope.— The Code does not eipresslj* lay down tho rnVa «a to thrt 
coerse to be pursued by the Court, if sevond x'orsoT^a who ha>‘o rlKht« in ft 
decree all seek to execute it. Rule 15 proridca for cases whorw iv dcoivo 
been passed jointhi in favour of more persona than one v. 

17 I, C. 323 ; 13 M. L. T. 227. 

The deposit of pro-emption money in a auik for pro'iMuption within tho 
time fixed by the Court is neither a proceeding in excciition nor w »t«'P’h\*rtld 
of execution. Or. SSI, r. 15 docs not apply to a deposit of pnwhusoonoiic}! — 
per Sulaiman, J. [contra Boys, J.].— Atmip v. Ram ItiiroVt, ftl A. Ihhl I lUiht' 
A. L. J. 1049 : A. I. R. 1929 All. 963. 

Joint-decree. — Tins means a decree p\saod In favour of two ov mow 
persons although their abate or interest In the deerotal nmotint or pivpel'ty 
may be different. When a suit is brought l>y a firm and lliu ptWluina of thU' 
firm have not boon disclosed, tbo dcoreo In favotir of Ilia linn (<annut Im said 
to be a ioint'deorce. Consoauontly payment of the dcoroo aiuoiinl to a parlmu’ 
of the firm after dissolution of the firm opon^loM iih a valid (llsolia)'i(a of tfin 
decree amount — Tusu/ Mahbtib v. SaUoh jl/o7io»mff, 105 I, 0. fM)2 ! A. !■ It. 
1928 Bind 37. A firm's name is only a molbod of writing In Bhortliand Ihu 
names of all tbo partners and a dooroo In tbu name of llin firm muni bo bold 
to be a decree passed jointly in favour of all tbo ]iartnom. Ouuno<iU(intty fioiiiu of 
the partners can take out execution for the benefit of the remaining jiivi'tiiem 
also . — Abdul Bamtdv. Dhanpat, 131 1. 0. 37C ; A. J. R. 1931 Tjali, 507. 

A joint-decroo remains a joint-dooroo notwItlinUndiiig tbo (iota of llie 
decree-holder in realizing his money from one or more of Din jiifl/'irioiit* 
debtors separately.— TTaAcd AU v. MtilUck Jinnyet, 12 Jl.Jj.lt. 500 J 20* 
W. E. 31; Sreenath V. Sahib, 12 B. I/. R. 504.« : J2W. R. 305; Krhhlo V. 
Bam Lochun, 2 W. R. Mis. 49; Oopal v. Itamanooyrn, 6 W, R. Min. 9 J and 
Boffhoonath y.Alladeen, 8 W.R. 201; Jugumalh v, /1JtmrdeeJ/«b, U \V; 31. 1'I'i } 
Oudhbehari v. Droja Mohan 'i D. L. B, Ap. 41 : 13 W, R. 120 ; and Nunhno v, 
Dkunesh, 17 W. R. 497, 

In tbo case of a joint-decree any arrangomortt made by tbo doerfindiobler* 
amongst themselves or to their relative sfiaros in tbo doeroo wonid not aftnr 
its eharactoT i Irulurjut y. MaiUm, CW.It. Mis. 7G; Brij'o Coomar v. Jlntfi 
Duhth, 1 W. R. Mis. 1. 

The term "joint-decree" is wMo onougii to apply to a case wfiore Dm 
rights of tiie sorcral iwirtfes have f;ccn determined f/y one and tbe ai/ne 
dtcToo.^^Srlchan/lra Chur iJto V. Bhyatn Kvmart, 111', 445; A. J, Jl, iUTJ 
Pat. 2/11, 
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Application for exeoation of the whole decree by one of several 
joint-decree-holders. — Under ordinary circumstances all the decree-holders 
must join in the execution. "Where some of the joint-decree-holders apply 
■for execution, the application may be refused or granted at the discretion of 
the Court, which is bound to protect the interests of the absent decree- 
holder, but whether the Court does so or not, all recoveries in execution so 
•made must be for the benefit of all the decree-holders . — Shib Ghunder y. ■ 
Sam Qhunder, 16 W. E 29. See also Tara Sundari v. Beharilal, 1 B. L, E. 
■28, and A. J. Meik v. The Midnapur Zamindary Co. Ltd., 63 L 0. 803 : 
Arunadhala v. Virappa, 112 1. C. 410 : A. I. E. 1928 Mad. 800. It is immaterial 
whether the judgment-debtors pay the whole or any portion of the amount 
into Court or outside the Court during the pendency of the execution appli- 
•cation in the hands of the executing creditor; and the fact that one of the 
joint-decree-holders can apply with the permission of the Court for execution 
for his share does not stand in the way of his claiming by a suit his share of 
•the amount realised by another decree-holder who executes the decree on 
behalf of all. — Ibid. See also Gauri Shankar v. Kunwar Jang, 2 Luck. 259 : 
97 I. C.896; A. I. E. 1926 Oudh 605. So also a transferee of the interest 
•of soma of the joint-decree-holders ought to apply for the execution of the 
decree for the benefit of himself and others.— Tftima Reddi v. Suhba Seddiar, 
49 1, 0. 141 : (1918) M. W. N. 507. The omission, on the part of an applicant 
•for an execution of a joint-decree, to mention the names of the other joint, 
■decree-holders and the interests which they have in the decree' is not such a 
^ be sufficient for holding that the proceedings are incomplete 

.and therefore invalid. It is not obligatory upon the Court to issue a notice 
before making an order under this rule on the other joint*deoree*holders of 
■each case.— Unzhai-nd-dowla v. Beni Madhab, 80 C. W. N. 562 : 
;rtn y.DewTaj, 33 0. 306: 

lU U. w. N. 297 : 3 0. L. J. 112. It is nowhere laid down that the omis- 
■aion on the part of the decree-holder to state in his application the names of 
a he persons interested in the decree is such a defect as would invalidate 
the execution proceedings. It is in the discretion of the Court to give or 
no notice to the other decree-holder or to the judgment-debtor ; nor is it 
or e judgment-debtor to raise any objection that sufficient steps have not 
O' 'en o safeguard the interests of the other decree-holders when they 
■^9 P^T '"w onrT® made any complaint . — Ghanaya Lai v. 'Madho, 
V-E. 1931 Lah. 600: 135 I. C. 207. Although under 
.erecutinn toV* °° **1® Court receiving the application for 

Ttrp exanime the application in so far as the reciuiremeats of the rule 

anv remedied, it does not follow that if 

° complied with by inadvertence or 

otherwise, the Court when itsattent-^-.’--" 

■can-not allow amendment. The Cou’ ' • 

amendment without infringing any j . ■ 

Prated, ' 03 ° A 

bS?, ‘r that 

■decree. The application lav to join m the execution of the 


r execution should not bo dismissed 


on the ground 



Or. XX I. 

r. 16. 
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that tho nanjG of ono of tho dccroo-hotdors is not montioned in it, Madho 

V. Ghanaya, A. L R 1930 Lah. 603. See also Batneshwar v. Bam Batan^ 
13 P. L. T. 579. It has a discretion, and tho other decree-holders ought 
to bo heard beforo execution ; Unnth Nauth v. Chuvder Kishore, 21 W. E. 31 
and Ahmed Chotcdhry y. Shahsada Khatoon, 7 C. L E. 637. 

When ono of several joint-decree-holders applies for execution on behalf 
of himself and tho other dccree-bolders, and alone obtains leave to bid for 
tho property and purchases it, tho co-decreo-holders are in equity entitled 
to recover tboir share of tho property; Kesri r. Qanga, 33 A. 563 (F B) • 8 
A. L. J. 616. 

Any ono of several joint-decree*holdera may, unless the decree imposes 
a condition to tho contrary apply for execution of the whole decree ; 'Gaja' 
dkar V. Btndubashint, 29 I. C. 181. In case of death of one of several 
ioint'deoreo'holders, the other decree-holders may apply fonexecution for 
their own benefit and for the benefit of the representatives of the deceased 
joint-decree-hoders ; if any person claims to be brought’ on the record as 
the heir of the deceased, the Court shoold inquire into the matter and 
dispose of it according to law; EoWanzOTii v. Audinarayana, 43 I. C- 1008; 
Oanga v. Banwari Lai, 34 A. 72. 

Execution against one of joint judgment-debtors A decree* 

holder is entitled at his pleasure to execute the whole decree against any 
one of the joint judgment-debtors. A release of one judgment'debtor under 
a joint decree does not discharge the other judgment-debtors. When there 
has been a partial payment towards the decree by one debtor, the decree- 
holder is not entitled to ignore it and claim satisfaction of the whole against 
the other judgment-debtor. He may proceed for the balance ; Bhatcani v. 
Barsan, 14 0. L. J 364 : U I. C. 450. 

Execution must be for the whole decree. — Though one of several 
decree-holders may, with the peimission of the Court, take out execution of 
a joint decree, the execution must be for the whole and not for any fractional 
share and the Court may admit the application after making proper orders 
for protecting the interest of other decree-holders. — Thdkoor Das v. 
Luchmeeput, 7 W. B. 10; Jugjeebun v. Goltusk Monee, 22 "W. E- 354 ; Indro 
V, ifoftinee, ISW. B 159; Auseemoonntssa v. Ameeroonnissa, 22 V7. B. 204; 
Faez V. Sadut, 23 W. B. 282 ; AUd v. Mvnnoo, Agra 183. 

"Where two out of several decree-holders petitioned the Court to exe- 
cute their share of the decree, which was for possession and mesne .profits, 
and the other decree-holders though they virtually joined in the application 
by signifying tbeir consenc and the original applicants .declined to proceed 
with the execution of the decree for mesne profits; Aeftf that there was 
no application on the part of all the decree-holders to execute the decree 
for mesne profits nor any application ,by some of them for execution of the 
whole deexee.r-Seetap-ut Boy t. AH Hossein, 24 W. B. 11. 

Application by one of several decree-holders for execution in respect 
of his share of the decree. — A joint decree cannot bo executed by one' of 
the several joint-decree-holders in respect only of his share of the decree.—' 
Banarsi Das v. 21faAoran» Knar, 6 A, 27 (1 A. 231, 4 A. 72, and 3 B. L. B. 
114, /ollowfii) ; Zfuthusami Ayyar Natesa Ayyar, ISIS, 464; CoUeetcr of 
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Application for execution of the whole decree by one of several 
joint-decree-holders. — ^TJuder ordinary circumstances all the decree-holders 
must join in the execution. Where some of the joint-decroe-holders apply 
■for execution, the application may be refused or granted at the discretion of 
the Court, which is bound to protect the interests of the absent decree- 
holder, but whether the Court does so or not, all recoveries in execution so 
■made must be for the benefit of all the decree-holders . — Shih Gkunder v. , 
Bam Qhunder, 16 W. E 29. See also Tara Sundari v. Beharilal, 1 B. L. E. 
•28, and A. J. MMh v. The Midnapur Zaniindary Go. Ltd., 53 1. 0. 803 : 
Arunachala v. Virappa, 112 1. C. 410 ; A. I. E. 1928 Mad. 800. It is immaterial 
whether the judgment-debtors pay the whole or any portion of the amount 
into Court or outside the Court during the pendency of the execution appli* 
•cation in the hands of the executing creditor ; and the fact that one of the 
joint-decree-holders can apply with the permission of the Court for execution 
for his share does not stand in the way of his claiming by a suit his share of 
the amount realised by another decree-holder who executes the decree on 
behalf of all. — Ibid. See also Gauri Shankar v. Kiinwar Jang^ 2 Luck. 259 : 
'97 I. C. 896 ; A. L E. 1926 Oudh 605. So also a transferee of the interest 
•of some of the ]oint-decree-holder3 ought to apply for the execution of the 
•decree for the benefit of himself and others . — Thima Beddi v. Suhba Beddiar, 
49 1. 0. 141 : (1918) M. W. N. 507. The omission, on the part of an applicant 
■for an execution of a joint-decree, to mention the names of the other joint, 


decree-holders and the interests which they have in the decree* is not such a 
defect as would be sufficient for holding that the proceedings are incomplete 
And therefore invalid. It is not obligatory upon the Court to issue a notice 
before making an order under this rule on the other joint-decree-holders of 
each case.— ‘Nawaft Nuzhat-ud-dowla v. Beni Madhab, 80 C. W. N. 562 : 
961. 0.692: A. I. E. 1926 Cal. 811; Dtcrga Das y, Detvraj, 33 C. 306: 
10 C. W. N. 297 : 3 0 L J. 112. It is nowhere laid down that the omis- 
•sion on the part of the decree-holder to state in bis application the names of 
aU the persons interested in the decree is such a defect as would invalidate 
the execution proceedings. It is in the discretion of the Court to give or 
not notice to the other decree-holder or to the judgment-debtor , nor is it 
■^r the judgment-debtor to raise any objection that sufficient steps have not 
been taken to safeguard the interests of the other decree-holders when they 
themselves have not made any complaint . — Ghanaya Lai v. 'Madho, 
1 1931Lah. 600- 135 I. C. 207. Although under 

ru e lo there is no duty cast upon the Court receiving the application for 
•execution to examine the application in so far as the requirements of the rule 

are concerned and to have the defects remedied, it does not follow that if 
any requirements of rule 15 are not complied with by inadvertence or 

otherwise, the Court when its atte"*’'"' — i... .. . 

•cannot allow amendment. The C ' ■ 

amendment without infringing an ■ , ■ ' . 

■’' ^Vve’il—Dharamdeii v. Jwala 
i-, ™ ■ A- 1- All. 188. It is Bot 

bon.rit?! oMcntion application that it is being made for the 

•seeuritv nr r impose conditions if necessary in the form of 

rrUfy the action of decree-holder either to 

decree The nr-nU V applying or to join in the execution of the 

PP cation lor execution should nob bo dismissed on the ground 



Or. XX I. 

r. 16. 


APPLICATION 1T)K UXIICUTION 


J6o9' 


that the narno of one of the dccroo'holtlors is not inontionod in it.— MadJio 
V. Ghanava, j\. I. K. 1930 I/ih. 603. See also liameshxcar v. Jiavx Baton, 
13 P. L T. 679. It has a discretion, and tlio otlicr dccroo-holdors ought 
to bo heard before execution ; Vmnth Kanlh v. Chnndcr Ktshore, 21 W. R. 31 
and Ahncd Choxedhry v. Shaheada Khatoon, 7 C. L. R. 637. 

■VS’hcn one of several ioint*decree*holdors applies for execution on behalf 
of himself and tho other dccrec-holdera. and alone obtains leave to bid for 
the property and purchases it, tho co-decreo-holdors are in equity entitled 
to recover their share of the property, Kesri v. Qanga, 33 A. 663 (F. B ) • 8 
A. L. .T. 61G. 

Any one of several joint-decreo-holdora may, unless tho decree imposes 
a condition to tho contrary apply for execution of tho whole decree ; 'Gaja- 
dhar v. Dindubashini, 29 I. C. 181. In case of death of one of several 
joint-dccrco'boldors, tho other decree-holders may apply for/oxecution for 
their own benefit and for tho benefit of tbo roprosontatives of the deceased 
joint-decrce-bodors ; if any person claims to bo brought' on the record as 
the heir of the deceased, tho Court should inquire into tho matter and 
dispose of it according to law ; BoUantma v. Audinarat/ana, 43 I, 0. 1003 ,* 
Qanga v. Banioari Lai, 34 A. 73. 

Execution against one of joint judgment-debtors. -—A decree* 
bolder is entitled at his pleasure to execute tho whole decree against any 
one of the joint judgment-debtors. A release of one judgment-debtor under 
a joint decree docs not discharge tho other judgment-debtors. When there 
has been a partial payment towards the decree by one debtor, tho dcoroo- 
holder is not entitled to ignore it and claim satisfaction of the whole against 
the other judgment-debtor. He may proceed for tho balance ; Bkatuani v. 
Darsan, 14 C. L. J 364 : 11 1. 0. 450. 

Execution must be for the whole decree. — Though one of several 
decree-holders may, with the peimission of the Court, take out execution of 
a joint decree, the execution must be for the whole and not for any fractional 
share and the Court may admit the application after making proper orders 
for protecting tho interest of other decree-holders.— -2%flA:oor Das v. 
Luchmeeput, 7 W. R. 10; Jugjeebun v.Goluck Hones, 22 'W. R- 354 ; Indro 
V. Mohinee, 15 W. R. 159 ; Auseemoonnissa v. Ameeroonnissa, 22 W. R. 204 ; 
Faez V. Sadut, 23 W. B. 282 ; Abid v. Htinnoo, Agra 183. 

Where two out of several decree-holders petitioned the Court to exe- 
cute their share of the decree, which was for possession and mesne .profits, 
and the other decree-holders though they virtually joined in tho application 
by signifying tbeir consent and the original applicants declined to proceed 
with the execution of the decree for mesne profits; Md that there was 
no application on the part of all the decree-holders to oxcento tbo docroo 
for mesne profits nor any application by some of them for execution of the 
whole decree. — Seetaput Boy v. Alt Hossetn, 24 W. R. 11. 

« — decree-holders for ezeeatlon In respect 
of ' |oint decree cannot bo executed byonnof 

the respect only of his share of tho elocron.—. 

Banarsi Das v- Maharani Kuar, 6 A. 27 {1 A. 231, 4 A. 72, and 3 U. f;, 
lli.folloved); Miithusami Ayvar^T.l7a^esa Ayyar, IB 11.401 • CoUeetor tf 
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ShahjaUnpnrv. S..ria.., iKli- DaU Ck^ni y. BaiShMor 15 B. 2i2; 
Meik V. The Midnaptir Zmindary Co. Ltd., 4 P. L. J. 575: (1919) Pat. 349 . 
63 I. G 803. But th® decree specifically determines the estent of the 

-share of each decree-holder, one among the joinfc-decree-holders may take 
•out execution in respect of his share only.— S'wms/i v. Kah Sundari, W 
I. A. 4: 9 C. 482 (P. 0.) : 12 0. L. R. 511 (followed in Fazal v, Hahib, 7 I. 0. 
474: 61 P. R. 1910). A decree may sometimes become divisible and exe* 
•cutable in part to the extent ol such severance when by operation of law or 
by act of parties, the judgment-debtor has acquired the interest of one of the 
joint-deoree-holders; P^riasamt v. Eri&kna Ayyar, 25 M. 431 (F. B ) '. 12 
M. L. J. 166. Separate execution may be taken for costs; Sukka Sindhu V. 
-Jogcsuiar, 5 I. G. 480. 


If all the decree-holders file a petition that they have no objection to 
executing the decree by one of them, then the decree may be executed at 
the instance of one only . — Krishna Ktshore v. Sukha Stndhu, lO C. "W. N. 
1000 ( 1002 ). 

This rule of law which forbids an application for execution of part of a 
•decree does not bar an application for all that remains due upon a decree where 
the rest has been previously satisfied . — Tej Narain v. Ram Tunoo, 12 W. R. 
370. A judgmeut-debtar cauuot be harassed by different applications for 
execution by different decree-holders for their respective shares of the decree 
amount. But if some of the joint-deeree-holders apply to execute the decree 
in respect of a portion, making the other jolnt-decree-bolders parties to the 
application, and these do not object to the giving up of the rest of the decreet 
the application is nob liable to be dismissed. The judgment-debtors cannot 
however be harassed by any subsequent application for execution of the 
balance of the same decree . — Gopendra v, Malilal, 56 C. 12 : 117 I. 0. 677 ; 
A. I. R. 1928 Cal. 559. 


■When a decree is of a complex nature and grants different kinds of 
reliefs to be obtained by processes of different kinds, there is no valid objection 
to separate applications for partial execution of the decree.— Ram Baksh v. 
Zladat Alt, 7 N Vf. 9. See also Johnson v. ATadras'Ey. Co., 28 SI. 479 : 15 
M. L. J. 363. 

" Unless decree imposes any condition to the contrary.” — The 
provisions of this rule are not applicable to the case of joint-deoree-holders 

whoso decree Is conditional on their joint performance of a particular act 

Farzand v. Abdullah, 6 A. 69, 


Effect of payment by judgment'debtor out of Court to one of 
several decree-holders. — If a payment of aporfton of the decretal amount is 
made by ludgmonb-doblor bona fide to one of several joint-deeree-holders and 
duly certified to the Court by the latter for the benefit of all the decree- 
holders, the ^her joiab creditors cannot execute the decree for more than 
their share; Taruct v. Rivemfro, 9 0. 831; 12 0. L. R. 56G. If such payment 

Certified it cannot bo regarded as 
tlio purpose of determinins what 
orders ahould be passed ondor thw role; Sultan v, Savalavammal 16 M 341 

°t iVe SToiTot Co'u'rl'o? 

■the decree, without the oo;c„rrcoroflhe%fh:r°dreXJ^^^^ 
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•certify Mtisfaclioo in rc»|>ecl of hid own share therein.— /yacAmflrt v. Chatur- 
bkuj, 28 A 252 : Meti liamv, llannu, 2C A. 33i . Tamman Singh v. Lnchhmtn, 
2G.\. 318; Vrnrnox. Mulhtar 4G A 401: A. I. K 1023 All. 494 • 74 

I. C. CS7: 21 A. L J. 308; Ptichallutlii/a v. Doraiticnmi. 47 M L. J 403; 
82 I. C. 633 : A. I. K. 1925 230. Although n imyracnt to ono of two joint* 

dccrec'holdcni of the wholo ilccrco nnjount docs not, even when certified, 
absolve tho judgmenl'dehlor from liability to the other dccreo*holder, such 
decrwholdcr is not bound to proceed against tho judgment-debtor, bat ho 
may sue the other deeree-hoWer to recover his share.— 5wjfli«nrfaram v. 
Krithnasanv, 20 Jf. 183. also Arunachnla v. Virappa, A. I. K. 1928 
Mad. 600: 112 I. C. 410. 

A payment to two out of three parlnors who are joint'dccrec-holdors 
docs not bind the third unfess tho former aro his agents ; iTahomed Silar y. 
Nahilkan, (191G) M. W. N. 471. 

" Any one or more of each persons.'* — This iDcIndcs persona claiming 
under such persons. A transferee of a decree within tho meaning of r. 16 
below, is such a person : Dtcar Bak$h v. Fatilc, 2G 0. 250. Tho assignment 
•of a personal decree does not require regiatration.— /I. Krishnayya v. 
T. Sriramulu, 106 I. C. 485: A. 1. R. 1923 Mad. 142. 

ElTect of payment to a Joint-creditor.— The sum duo upon a nsort* 
gags was paid to one of tho two morteageos and ho gave an acquittance 
■without the knowledge of the other mortgagoo, who now suod upon the 
mortgage. Held that tho mortgago bad boon discharged and the plaintiff 
was not entitled to sue.— Barter Maran v. Itamana, 20 M. 461 : 7 M. L. J. 
269. Tho payment to ono o! two joint mortgagees does not necessarily 
•oporato as a d!scht»rgo of tho debt to tho othor mortgagees ; Susainara v. 
.Ilakamannessa, 38 0. 342 ; 13 C. h J. 3. See also 5«faro»» v. Skridkar, 27 
B. 292 [25 JI. 26 (39) referred id] ; Umesh r. Dinabandhu, 21 0. L J. 670. 

Appeal.— An order under this role allowing or disallowing one of 
several joint-decree-holdors to execute ft joint decroo is a decree under 8 47 
and is appealable when tho contest is between the decree-holder and judgment- 
debtor; Lakshnii v. Ponnassa, 17 M. 394. See also Gooroo Doss y. Bam 
Bunginee, 17 W. R. 136 ; Odhoya v. Mokadeo, 17 W. R. 416. But where the 
contest relating to the execution of the decree is between the decree-holders 
themselves (and not between the deoree-bolders on the ono side and the judg- 
ment-debtor on the other), no appeal lies against an order ; Batanlal y. Bai 
Gulah, 23 B. 623. Where four only, out of eleven j'oint-decree-holders, applied 
•for execution, and no obiectioo was raised by the judgment-debtor in the 
executing Court, which therefore passed no orders under this rule, held that 
he cannot contend in appeal that the executing Court’s order allowing execu- 
tion is barred ; Taramath Bhan v, Arntr^ul-umra, 24 L. W. 711 : 97 I. C. 
375 : A. I. R. 1926' Mad. 1198. 

Effect of application by one of several joint decree-holders on 
limitation. — See the amendments in the Limitation Act (IX of 1908) 8. 182 
by the amending Act (IX of 192*^. 

\ Every application made by one or more out of several decree-holders 
IB an application ' made in the interests of all, and every proceeding. 
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taken by one is a proooeding taken for the benefit of all to enforce the- 
iudgment or to keep -it in force >^Boy Preonath v. Prannaih, 8 ^ 

100 ; Dhuncssurec \\ Goodhur, 11 W. R. 421 ; Bhoobunessuree V. Chunder 
Mones, 21 R. 243 ; Buruck V. Bukoone. 22 W. R. 468 ; Oudhhelian V. 
Brajamohan, 4 B L. R. Ap. 41 : 13 W R. 123 ; Jdhiroonizsa v. Ameeroontssa, 
6 W. R. Mis. 59 ; Indurj&st Y. Masurn. 6 "W. R. Mis. 76 ; AHzunnissa V. Sasm 
Shusan, 2 B L. R Ap 47 : 11 "W, R. 343. But if the decree gives separate 
sums to each of the decree-holders separately, proceedings taken by one- 
canoot keep the decree alive for the benefit of the others.— Sahoo y. 
TripDora. 13 W. B 244. 

"Where a joint decree is obtained by several persons, and afterwards 
some of them die, the exccntion may be taken by the survivors of the 
original decree-holders for the benefit of all the parties interested in the 
decree in order to keep the decree alive . — Teja Singh v. Edjnarajian 
1 B L H. A. C. 62 10 W- R 95. Szz also Jogenara Chundra V. Sham 
9 G. L J. 271 

An application to execute an aliquot part of a decree, though irregular 
and ineffectual for the purpose, must, if made bona fide underamis' 
apprehension of the law, be regarded as a proceeding which keeps the 
decree alive -^Koylas Naih v. Nttya Shama 16 W. R. 449 ; Shib Chunder 
V. Rom Chnnder, 16 W. R 29 ; Pran Ktshore v. Kishen Chunder, 16 "W. R. 
267 ; Poyamoyes v. Nilmonee, 25 W. B. 70. 

‘ ‘ * • • •• decree by one of the 

s tii 0 effect of keeping 
* • . 7 A. 282. ^eealso 

Ponnampilalk Parapravan v. Ponnamptlaih Parapranan, S M. 79 ; Dali Okand 
V. Rat Shivkor, IS B. 242. See, however. Bam Autar V. Ajudhta SmyA, 
1 A. 231 ; Collector of Shahjakanpur v. Surjan Stngh^ 4 A. 72. 


If an application for partial execution is not objected to by the judg- 
ment-debtor and allowed, it will keep the decree alive , l'7an<fa v. Baghti- 
nandan, 7 A. 282; Bah Gkand v. Bai Shivkor^ 15 B. ZiZ, Nepal v. Amriia^ 
26 G. 8S8. An application by one of such joint-deocee-holders for execution of 
the decree in respect of so much of the relief granted to all as he considers 
appertains to him individually, though not allowed by law, may keep alive 
the whole decree, when such application is accepted by the Court and an. 
order is made thereou for execution after service of notice on the parties 
and without any objection from the judgment-debtors. — Kanak Prava v. 
Dhirendra, 39 G. W. N. 1107 : A I. R. 1928 Cal. 861: 118 I. 0.337. 
See also 3 M. 71. 


Minor. — ^Whare one of several joint-deoreo'holders was a minor and 
the remedy of the major joint-decroo-bolder was barred : held that the remedy 
ol minor decree-holder was not time-barred under S. 7 of the Limitation Act, 
1877, and that ho was entitled under this rule to execute the whole decree* 
as aUhoagh the remedy o! the major decree-holder was barred his right was 
Anundo RtUoreB v. Anando Bishore Bose, 14 C. 60 
SeejAso Gwtndram x.Tatia, 20 B. 383 UcUoioed 
in .^amir Basan v. Sundar, 22 A. 199 (P. B.). 

Mvoral joint dooreo-holdore is a minor, 8. rot the. 
I..m, lotion .tot EOTCS an applioation for oaooution by tbo minor dooree-boWw 
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from l)cinK hiMTod liv limilition *— Kvmarr. Arun ChiiV'/cr, 23 0. 
4G5 t> C \y. X. 7C7 {20 H 3S.1 und 22 A. 100 ; 13 M. 23G nnd 17 M, 

IB'J thuenU-.i fron) llul /VriaMwi v Kni?in<i .lyimn, 25M. 431 (!'. 13.), 
where it hai Ik'ch held thit S 7 of the 4jimitilion Act, 1877, only n|)j)lios 
where all llie joinl^lrerce-hohleni are under disihllity at the time when Iho 
perioil of htnitiiljon bc^jin? to run (2S C. 405 dtstent^i Jrom ; 13 23G and 

IG M. 43C oj'proT'fJ) 

Application for execution against some only ot iolnt-dahtora-^ 
Kffect of.— NYhrrc there ha? been n )oinl*dccroo against more persons than 
one an nppljeallon for execution against some one or his ropresontatiros will 
keep the decree nhvc against all iwrsons jointly liable under the decree.— 
Suhramanya v. d la joppfl, 30 M. 2G8 : 2 M. Ij* T. 189; Barotla v. Xabin, 
11 C. L. J. 83* 14 0. iV. X. 4C5. Sre also v. 3 C. L. J. 

4*n , Ttamanuj v IJinnu, 3 A. 517 ; Kriihnaji v. Murarrav, 13 13. 48. But 
See HarenAra v SJio« 27 C. 210. 

Whore a decree w.as passed against several defendants, each of whom 
is declared to have a sepamto liability in respect of a definite amount, 
execution against one or more of such judgment-debtors keeps the decree 
in force against all simultaneously. — ^ohish OhumUr v. Zlohun Lai, 
8 W. B. 80. See also ^fohesk Chunder v. Tarnmcnce, 9 W. B. 240 ; 
sod Stephenson v. Unnoda, 6 W. B. Mis. 18. But see Wise r. Raj- 
narain, 10 B. L. R. 209 (F. B.) • 19 W. B. 30 ; JT^mo Dcbca t. Kumola- 
Kant, 10 B. L. R. 209*n. : 10 W. R. 10 ; and Jlurkoo iSin^A v. Ran% 
Ktshen, G W. R. Mis. 44. 

16, Where a dccrco or, if a decree hns been passed joiutljr 
in favour of two or moro persons, tbo interest 
Application for ^ecrcc-holdcr in the decree is trans- 

transferVe of assignment in writing or by operation 

decree. of law, the transferee may apply for execution 

of the decree to the Court which passed it ; and 
the decree may ho executed in tbo same manner and subject to 
the same conditions as if the application were made by such 
decree-holder : 

Provided that, where tho decree, or such interest as afore- 
said, has been transferred by assignment, notice of such applica- 
tion shall be given to the transferor and the judgment-debtort 
and tho decree shall not be executed until the Court has heard 
their objections (if any) to its execution ; 

Provided also that, whereadecree forthe payment of money 
against two or more persons has been transferred to one of them, 
it shall not be executed against the others. [S. 232.] 

COMMENTARY. 

Alteration and effect. — -Tbe important* changes in para. 1 are the 
addition of the words " or if a decree hoe hem passed jointly in favour of two 
C. P. C.— 99 
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a- more persons, the interest of any decrarholder in the decree is " ; and the 
omission of the words '• i/ (fal Court thinks fit " which ooourred in the old 
section. As to their effect, see below. 

Decree ’* — The word “ decree ” in para. 1 and proviso 1 of this rule 
includes a mortgage decree ; Sarju v. Thahur, 42 A. 544 : 58 1. 0. 743 ; Kudhat 
V. Sheo Dayal, 10 A 570. The second proviso is limited to money decrees only. 

"Where a decree is subsequently amended it is necessary that fresh notice 
is taken out under the first proviso to Or, XXI, r. 16. But %yhere the 
irregularity is of a technical nature and does not affect the merits of the 
case it is cured by S. 99, C. P. C.—ifctvtmad v. Mugaseth, (1930) M. W. N. 
106. 

"If transferred by assUnment in writing or by operation of 

Jaw." The only persons competent to apply for execution under this rule 

are: 

(1) The transferee of a decree under assignment in writing, A transferee 
under an oral assignment is not competent to apply ; Parvata v. Digambar, 
15 B, 307. 

(2) The transferee o! a decree by operation of law. Such a transferee 
includes the legal representative of a deceased decres'holder, the Official 
Assignee in the case of an insolvent decree'hoider, or the purchaser of a 
decree at a Court'salo in execution of a decree against the decree'hoider ; 
Gour Sundof v. Hem, 16 C 355. A transfer by operation of law means a 
transfer on death, or by devolution, or by succession. 

(3) A transferee (under an assignment in writing or by operation of 
law) from any of the transferees mentioned in (l) and (2) above ; Amar v. 
Ouru Presunno, 27 0. 488 ; Gatiga v. Yakub, 27 C. 670. 


This rule is intended primarily for those cases where the name of the 
applicant lor execution does not appear as a decree.holder in the decree. 
It does not apply to a case where the applicant is one whose name is already 
in the decree as one of two brothers m whose favour the decree has been 
passed, and who claims on the death of bis brother and the devolution of the 
brother’s interest by survivorship to execute the decree as the sole surviving 
decree-holder.— Hameafiujar v, i?aw Ratan, 13 P. D. T. 579. 


This rule does not recognise an equitable assignment of a decree. See 
JJalhurapore Zenttridary Co. v. Bhasaram, 61 C. 703 : 28 0 "W N 626- 
39 C. L. J 373 : 80 I. C. 881 : A. 1. R. 1924 Cal. 661 ; Malik Fazlul Rahman 
V. Muiit. Koktla, 0 P, 511 96 1. C. 446 : A. I. R. 1926 Pat. 320. 

Execnlion by transferee a matter of right.— The omission of the 
words tnat Court thinks fit" horn the rule has an important effect. 
Pormerly jt was held that the Court had an absolute discretion to allow or 
°* i'"’ (see Shama v. Nobin, 

r? 'iiS" JS"” yokin. T. Kedamalh, 16 C. UB-, Balkishcn v. 
31 B 307; Cfttoan v. Lakshman, 

that tho tmaalorca can premia » “cM It teB 
jot apana „;.o tho GUcrolion ot tho Coort; T “Ih v. BaHa^AlM 
13 at p. 21. A transferee of a decree must prove his right before he can bo 
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aIIowM to i?otr,*vr r. PK'Han, 4 L \V.53I. Tho 

tacnt of the decree i» not sfTeeieJ by & jub^equcnt order for »ttachtnenl.~ 
LaXh^^.tcKaii r Tanr CAo'S'i. 2C S L. R 155. 

"The trAnsferee may apply for execatfon of the decree"— Part 
transferee Transferee ** do^^ not mean only R Iranjferre of the whole 
decree. It joclude' n transferee of n portion of the decree, ami also where 
the decree is a jojnt one. the transferee of the interest of any one of the joint- 

• decree-holders ; Ktsherf v. C?ijf<em* «# 0 . 17 C. 341 ; Kndocri v. rcnt'o/.vAo>* 
naftt. 33 M. ‘^0, Muthtahv. GorirMc>ts. 41 M. 919: GDI. C. 337; .Vu/Atj- 
ttaroyana V fl.iialTtjfctja, 19 M. 30G. /rtJtronf V. 107 1. 0. 603; 
A. I R 1923 Lfth 70',Iiaja e/ r. rcTl.i/oppo, 27 L. W. 544 (r. 11.) ; 
103 I C. 872 A I. R. 1923 Mad. 713. This rule applies to the assignment 
of even a fractional interest in a decree; Ron v. dfrtffon /«i/, 48 .V. 
432: 24 A L. J. 430; 9S I. C. 376: A. I. R. 192G All. 34G. lint see .V.u;»or 
Hujamr. ^mtuf GO I. C. G79 : A. I. R. 1922 All. 101, wlioro it has 
been held that unless the whole interest ho exhausted there is no tn\nsfor 
■within the meaning of this rulo. TIio words " Imosfor hy asslgnniont in 
•writing or by opemtioo of law *’ do not Include tho Irinsfor of rights in u 
decreo hy means of a mortgage.— /Wd. 

But n decree for pa} moot of monoy nnd costs is ono nnd indivisihlo, 
and the transfer of the right to rcaliro costs only does not give any right of 
execution to the transferee ; Ram CAanrfra v. .Ittfwf, 35 2CI : 19 I. 0. 301 { 
Ahmad Shah v. Faujdar, 2 L L. J. 1 : 551. C. 933. 

" Transferee *' within the meaning of this rule does not mean a portion 
to whom a party to n suit agrees to transfer any duoroo that may ho pissod in 
the suit , Dasroovtltil v. Hama Chundra, 17 M. L. J. 391. 

The transfer of n decree under nttoclimont is valid and the tnvnaforoo iti 
entitled to be substituted in plaoo of the transferor nnd to njiply undor this 
rale for execution . — nazariram v. Kedar Nath,7 P. 72G: 113 I. 0. 073! 
A. I. R. 1929 Pat. 1. 

An application for oxooution of tho dooroo by an URalgnoo, ponding 
suit, of the rights of the plaintiff in whoso favour a dooroo is Rubsoquontly 
passed, is not ono made in accordanco avitli law, Tho nooossity for 
an assignment prior to an application for oxcoution is ono whioli tlio law, as 
embodied in this rule, requires, ns a condition prooodont ; Oenaram v. 
Manmantram, 28 Bom. L. R. 761 : A. I. B. 192G Bom. 40G : 00 I. 0. 833. 

Transfer of a dooroo by a doeroo'holdor after insolvonoy cannot liave 
-any effect and tho transforoo cannot oxoouto tho dooroo.— Pmaf/iamf'i v. 
^Oundhunada, 109 I. 0. 832 : A. I. R. 1928 Mad. SCO. 

The assignee of a decree for arrears of rpnt (under tho Bongal Tonancy 
'Act) is not entitled to apply for oxooution of that dooroo oven as a siinplo 

• decree for money under tho 0. P, Oodo. Tho application is barred by 8. 148, 
Cl. (o) of tho Bongal Tenancy Aot.— RoAtmttfWi v. Jogendra, 54 0, L. J. 
596. 

The assignee before dooroo of a certain iiroporty with a right to nil 
arrears of rent is not entitled to npply undor this rule for oxooution of tliu 
-decree for rent subsequently passed {Mathuraporc ^emimlary Co, v. Hliaiaratn, 
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51 0. 703 followed). — Prahashinee v. Basiklal, 59 C. 297 : A. I. R. 1932 Cal, 
439, Seethe cases Doted under heading “ Assignment of Rent-decree," 
post. 

Sale of property does not give right of execution.— If a decree- 
holder holding a decree for possession of immoveable property sells a portion 
of such property, the sale does not, without express provision to that efifect, . 
give the purchaser any right to execute the decree himself.— H'ansra; Pal v. 
Mukhraji Kun%car, 30 A. 28 : 27 A. W. N. 280 (7 A. 107 referred to) ; 
Yilhal V. Uahadev, 80 I. C. 249 : 26 Bom. I/. E. 333 ; A. I. E. 1924 Bom. 
426; Penonal v. ilarukritkatnmal, A. I. E. 1927 Mad. 240 : 98 I. C. 856; 
Genaram v Hantnantram, 28 Bom. L. E, 761 ' 96 I. C. 833 : A. I, E. 1926 • 
Bom. 406. 

The sale of a mortgaged property by the mortgagor does not entitle 
the purchaser to execute a redemption decree obtained by the mortgagor 
before the sale unless the sale-deed expressly includes the decree. — Ahmed 
Shah V, Faujdar^ 55 1 C. 983. But when, in execution of a mortgage decree- 
the mortgaged properties were sold together with all arrears of rent," 
the purchaser was held to be entitled to execute all decrees for rent obtained 
against the tenants of the mortgaged properties by the mortgagor ; Anatida 
Mohan v. Promotha Nath, 67 I. C. 874 ; 25 C. "W. N. 86S. A purchaser of a- 
poTtiou of a mortgaged property, who subsequently purchased the mortgage- 
decree, was held entitled to execute the decree against the judgioent-debtors- 
personally as well as against the portion of their property in their hands,— 
Na/er Ckvnder v, Batkanlo Nath, 4 C. L. E. 156. 

Pledge of decree — This rule seems to recognise the validity of a pledge 
of a decree as security no less than the validity of its sale ; Subharaya v. 
Niippusamy, 1 1. 0. 686 : 6 M. L. T. 278 

■Where a mortgagee mortgages his mortgage decree with specific provi- 
sions that the subsequent mortgagee should be competent to realise the sum 
of his mortgage by being made a party to the execution proceedings and 
should have full powers to withdraw the deposit made by the mortgagor- 
iudgment-dehtor and that if the original mortgagee failed to pay the money 
due within a certain period, the subsequent mortgagee would be competent tO' 
realize the sum due by briuging a suit against his borrower or by the execu- 
tion of the mortgaged mortgage decree, the subsequent mortgagee has the- 
decree assigned to him within tbo meaning of Or. XXI, r. 16. — Nagendra v 
Avxhxca, 33 C. W. N. 958 : 60 0 L. J. 32: A. I. E. 1929 Cal. 676. 


Transfer when takes effect and when complete.— When a decree is 
transferred by an instrument in writing, such transfer takes effect from the 
date of the instrument, and net from" ' ‘ *'■ Court* 

Sadagopa \ Ea^ftiinaiTia, 33 M. 62 ; Nil C 64* 

A. I. E. 1028 Sind 71, Tlio transfer is wuu assignment is in 

writing. It docs not depend on tbo sanction o! tho Court; Snbba Natckcr v 
SaminaiJ.a, 5 M. L. T. 2G0 : 1 I, C. 353. 


Bcsislralion of aBSiSnment.— Assienment of a rersonal decree ogainst 
one defendnot does not require registration, though in the same decree there 
IB aUo a niortgngo-decroo against another dofondant.— irmiiiwviro v 
Ti^n^iro Tpei t assignment of a decree does not 

y ‘ 'aeoiporntoa in a decree and the assign- 

ment of a decree Ihougli it is one for possession of immoTcsble property is. 
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not cquivalcntlo » transfer of properly (23 C. 450; 35 A. 524, and 94 
P. R 1952 follow v. Lnjtc^nii, A. I. R. 1929 Lnh. 70 ; 107 

I. C. 003. 

General rifjhtsand Jlnbilltfesof transferee of a decree.— This rule 
ehould he rc.a<l with S. 49, which lay* down the respective rights and 
liahilitics of transferees and judgmenHlclitors. Stf notes anff. 

A transferee cannot apply for a mere recognition of his right to oxccuto 
the decree without asking for exccnlion ; Atayappa v. Hamastcami, 14 M. h. T. 
513 

The assignment of a decree is one approved by law as contained in this 
rule and the transferee of a deerco gains by the transfer the rights of tho 
transferor.— rtihnu SeUi/irnm v. Kriahnarao, 11 B. 153. 

Tiio transferee of a decree for costa U entitled to realize tho amount in 
execution of tho decree and not by a separate suit . — Han BaJehsk v, Panna 
Lai, 7 A. 457. 

There is no provision of law to tho ofToct that tho assignment of a 
decrco has no legal force until the assignee is brought on the record 
under the provision of rule 1C.— -Co-operative Tetm Bank wjiaman, 5 E. 595 ; 
C Bur. L J. 221 : A. I. R. 1929 Rang. 25 : lOG I. C. 853. 

Assldnmeni must be In wrUln6.~An assignee of a decree under an 
oral assignment has no locus stanH at all to apply for execution of a decree : 
Parvata v. Digambar, 15 D 807 ; Bamanathan v. Sokkanatha, 2 M. W. N. 
659 : Bamanathan v. Bagavendra, 16 I. C. 807. 

As writing is essential to a transfer of a decrco. a mere agreement to 
transfer, docs not entitle the intended transferee to apply for execution. — 
Jatindra Nath v. Peyerdege Debt, 43 I. A. 109 : 43 0. 990 (P. 0.) : 24 C. L. J. 
67 • 20 C. W. N. 8G6 ; 34 1. C. 69 : 18 Bom. h. B. 509 : 14 A. L. J. 527 : 31 
M. L. J. 248. 

If a liquidator has transferred a decree before the company is dissolved 
he may execute a written assignment for the purpose of this rule after dis* 
solution and after ho has ceased to be liquidator. — ICrishnaswami v. Andi 
^Chetli, 51 il. 631 : 109 I. C. 563 : A. I. R. 1928 Mad. 478. 

As a transfer of a decree must be in writing a transferee under an oral 
-assignment has no right to execute tho decree. A person to whom n decree 
is agreed to be transferred is not a transferee. A transfer of property 
.during the pendency of a suit, does not entitle the transferee to execute the 
.decree unless he has taken steps to get himself substituted in the suit in place 
.of his vendor, nor can an assignee of a property with all its future and 
back rent, execute a decree for rent subsequently obtained by the landlord 
■when the decree itself has not been transferred. — Mathurapore Zemindary 
Co. Ltd. V, Bhasaram, 51 C. 703 : 23 0. W. N 626 : 39 C, L. J. 373 : 80 I. 0. 
-881 * A. I E. 1924 Cal. 661. 

A transfer of a decree by an unrecognised transferee is seldom objected 
■to in practice and is recognized by the Courts as passing a good title. — ifian 
Sahib Levvai v. Gopalier, 33 I. 0. 653 But if the transferee is not recognised 
by Court, the decree-holder on record can execute the decree in spite of the 
transfer ; Ari CJutty v. Theerthamalai Ohetty, 34 I. C. 791. 
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Rights of tratiafereo by opepation of law.— 'As to right of the • 
representative of a decree-holder to execute the decree without ‘ 

of heitahip, see notes under Or VH, r. 4. under the heading Eight to • 
Execute Decree 'Without Certificate. ’* 

The words '* by operation of law *’ cannot he invoked fio as to make an • 
assignment operative to transfer the decree and the right under it, which 
would upon the true construction of its terms, otherwise be inoperative in 
that regard. Where a person assigns all his property jt may be taken that t^re • 
18 a valid assignment of a decree in hie favour. — Abdul Kader t. Data Ytn, . 
128 I. G. 584- A. I. R. 1930 Rang. 308. 

The succession of a son to the eetata of his deceased father is succession' 
or transfer by operation of law. — Dmasoondury v. Brojonath, l6 C. 347. See^ 
also Baghvnatha v. Venkatesa, 26 M. 101, 

The right to execute a decree obtained by a Hindu widow, would not- 
pass to her heirs or assigns, bub would revert to her reversionary heirs.— 
Bridot/ Kant v. Behan lal, 11 C. W. N. 239. 

The representatives of the original decree-holders are transferees of the- 
decree by operation of law . — Purtnanandas v. Vallab X>as, 11 B. 506 ; but 
person, by being a decree-holder of the decree-holder, does not become a 
transferee of the decree-holder by operation of law ; Fmlnl Rah^nan v. Musst» 
Kohla, 6 V. 511 ; 96 I. C. 446 : A I. R. 1926 Pat. 820. 

The bolder of a certificate of administration under S. 7 of Eeg. “VIII of 
1827 is a transferee by operation of law of a decree obtained by the deceased. — 
Khanderav v. Ganesh^ 11 B. 368. 

Whore tbe estate of an insolvent is assigned to his surety, the surety is 
an assignee by operation of law — A. B. Miller v. Abina^k Ckunder, 4 0. W. N. 
785. 


A person attaching a decreo under Or. XXI, r. 53 is a representative of 
the decree-holder within the meaning of that term as used in S. 47, and in 
every case is entitled to enforce oxecution of the decree which ho has attach- 
ed — Peary Mohtm v. Bomesh Chumlcr, 15 O. 371 ; and Rangasami Ghetli v. 
Periasa7nt Mndah, 17 H. 5S. 5i?gal8o Adhar Chandra v. Bal Mokuny 240. 778. 

A mortgage suit, even after an order absolute, is a pending suit up to- 
the Utno ul gale. An application for substitution, by legal representatives 
oi Iho docree-holdor, nfrer order absolute for sale, but before actual sale ie. 
governed by Or. XXII, r. 10. and not bv Or. XXI, r, l6.^Bkugtvan\. 
KilUnta, 9 G. W. N. 171. 


Certain petsow sought to onforcea decree on the ground that they 
were transferees thereof^ by operation of law. The transfer was disputed and 
the matter was suh.judice in another suit. Beld that the Court has. 
d.icrotion both under Ss. 232 and 234, G. P. Code, 1882. either to stay 
S 357 v. Rangatayatt Chelly, . 

whlcVoa*«ed tor execution must be to " the Court 
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It includes the Court, which by reason of n transfer of jurisdiction, has 
jurisdiction in respect of the suhjccl*inattcr of the suit.— C7rf«f Karain v. 

35 C. 974 • 12 C. W. N. 859. I3ut where after a decrco was 
transferred to another Court for execution and the intorcals of tho judg* 
tncnt*creditor vested >n another person by operation of law ho can apply 
for execution to the Court to which the decree Was transferred and obtain 
aftenvards a ccrtific-rlo from tho Court sshich passed tho decrco; 
Manoratk v. .4m6j)La. 13 C. \V. N. 633 : 9 C. L. J. -US. 

An applic-alion by tho transferee of a decree for execution after sub- 
stitution of his name can l>o enterhiined only by the Court which 
passed the decree, and the Court to which tho decrco has boon transferred 
for execution has no jurisdiction to entertain it.— /Imar Chundra v. Guru 
Prosunno, 27 C 48S. Su also A/onorotA v. /fmiil'a, 13 C. W. N. 533 : 9 
C. L .1 443 {14 W. R. C5. 0 Rom. L. R 497, 9 B. 46, and 2 A. 233, referred 
to) . Sucha Stngh, President v. Saran Das, 132 I. C.^ 183 : A. I. R, 1931 Lah. 
499 ; Prtthvi Chand v. Kinkar, 11 P. 91 : A. I. B. 1932 Pat. 168. 

Tho Court to which a decree is Iransforrod for oxccution has no power 
to entertain tho transferee's application forratcablo distribution under S. 73. 
Such applic-ition can ho entertained by tho Court which passed the decree. — 
Tames^r Prasad v. Thakur Prasatl, 25 A. 443 (27 C. 483 and 16 A. 483 
referred to) But see Chatholh v. Satdindavide, 26 M. 259. 

Where an order of tho Privy Council was transmitted by tho High Court 
to tho District Court as the Court which passed tho first decree, the latter has 
jurisdetion to entertain an application mado by an assignee and to allow him 
to execute tho decrco ; Krishna v. Itaja of Viztanaoaram, 38 M. 832. 

Proviso (1)— Notice of application shall be given to Judgment- 
debtor and transferor.-^-Tho notico required by the first proviso to this 
rule is cot notice of the assignment but notice of tho application for 
execution of tho dccieo ; Afttjjf. PAaffteofifa v. Dewan ^awnV, 8 P. 696:78 
I. O. 766 : A. I. E. 1924 Pat. 576. The provision as to notice is imperative 
and no execution by the assignee can proceed unless notice has been served both 
upon tho judgment-debtor and tho transferor. Notice upon the judgment-debtor 
alone is not enough ; Sreeuath v. AchulaTtanda, 11 0. L. J. 354 ; 6 I. 0. 262 
If execution is issued without notice, the proceedings in execution are void ; 
Guharilal V. Dapa Bam, 9 A. 4S; Musst. Gulab v. Sped, 6 P. L. J. 358; 
Notan Das v. Lachhman, 2 L. 230 : 63 1. C 884 ; and all subsequent proceedings 
dependent upon them ; Abdul Samad v. Kamaruddin, 131 1. 0. 171 : (1930) 
M. W. N. 1187: A. I. R. 1931 Mad. 192; Umamoyee v. Jatan Beioa, 54 C. 
624 : 105 I. C. 193 : A I B. 1927 Cal. 781. The object of tho 
notice is to enable the transferor and tho judgment-debtor to raise such 
objections regarding the assignment as may be available to them ; Sheo 
Prasad v. P. E. Lall, 4 P. 120; 86 I. C. 5C4: A. I. B. 1925 Pat. 449. 
See also Brajabashi v Manik, 31 0. "W. N, 921 : 104 I. C. 4 : A. I. E. 1927 
Cal. 694; Kussum Goolum v. Dayabhai, 36 B. 58 and Partap Singh v. 
Gurdtita Mai, 39 I. C 952 A notice under S. 158, B. T. Act, will not dis- 
pense with the necessity of a notice under this rule. — Maharaja SirBamesh- 
war Singh v. Harihar Jha, 57 1.0.250. But if no objection be taken in 
prior execution proceedings, the jndgment-debtor cannot plead want of notice 
under this rule when a subsequent execution is proceeding. — Brajlat 
Martcari v. E. M. Atkinson, 6 P. L. J. 639; 57.1. C. 707. Notice or 



1570 


CODE OP CIVIL PBOCEDUBE 


Bch. I. Or. XXI, 
r. 16. 


application ior ezecntion and pot of traPsCer ia to be given. So whore dunng 
the pendency of an execution proceeding, tbs assignee applies fox continu- 
ance of the execution, he does not apply for fresh execution and no notice is 

necessary.— Golab Kuer v. Mohammad Zaffar Saisan, 62 I. C. 30, The provi- 
sions of this rule are mandatory and non-compliance with them renders 
the proceedings void . — Notan Das v. Jjachhman noted above and Bamdeo v, 
Franh Combs, 117 I. C 614: A I. R. 1929 AU. 487. In the latter case it was 
held that ivhere the first mortgagee sned the mortgagor and the second mort- 
gagee and got a decree for sale, the second mortgagee was a judgment-debtor 
Within the meaning of r. 16 and so a failure to servo notice on him would 
make the whole execution proceedings void. On appeal however it was held 
that the omission to issue notice to the subsequent mortgagee is not 
sufficient for holding the auction-sale invalid as ogainst the mortgagor. The 
result of the omission is that the auction purchaser only acquires the right 
of the mortgagor -—jRam Deo v. Frank Combs, 129 I. C. 445 : A. I. E. 1930 
AH. 627 : 28 A. L J. 1266 

The notice lequired by this rule need not bo in writing ; Muist. 
Shaon^anta v Detoan Zamir, noted ante. The Official Receiver represents an 
inaoivent decree-holder. So he is entitled to notice under this rule and he 
is also entitled to object to the execution on the ground that he never had 
any notice of the transferee-decree ho]der.-->Pcnaihambi v. Gundhnnada, 109 
I. C. 832 - A I. R. 1928 Mad. 360. 


A notice under tbis rule can bo issued only by the Court which passed 
tiio decree. An application for transmission of the decree for execution can 
be treated as an apnUcation for execution . — Nando Lai v Chniterpxti, 29 
0. 235. 


"Where on an application by the transferee of a decree to have his name 
1 .- I objection is taken by the judgment-debtor 

■ ' • the judgment-dobtor will be precluded from 

■ ■ . ' , •ansfer. on an application by the transferee 

for execution of the decree : Taj Singh v. Jagan Lai. 38 A 289 ; Dwarka 
Das V. Muhammad. 47 A. 86 : 80 I. C. 722 : A. I, R. 1925 AU. 117. 

W’bero the judgment-debtor is dead, no such notice can be sent until his 
TeprcHcntauTCs ere brought on record.— A/oAoh'nga v Kuppanachariar, 30 
M, o41 : I' M. L .T, 480. Notice of tho transfer may be served on the legal 
roproaontatjves of the deceased judgment-debtor . — Khushrobhai v. Hor- 
mazsha, 11 B. 727. 


c 11 ^ “debt" withm the meaning of that word as used in 

Property Act (IV of 1881). so as to make a transfer thereof 
void without express notice. When a decree ia assigned, a notice under 
r,'m “r,°15 -• ‘"O’* 2* E- 502, & also A/ml v. Bam 

tiienl-dcbtot-s ol,i ' ,. « Ooforahearine the judg- 

oiiilo,— i ‘llcgal ana shouia bo set 

' - ' AA<ui. u. jtv. Via. 

• . that when notice under Or X5CT t. ir - t* 

,nag»ent.aobtoo ot .bo «ppUoa«“ fo/’ e^o^ntio'n.t wLITflte at 
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olij«l5ons lo i{< cjpculaliilitr beforo llip clcrrcp ^Tn^ Iranfsorretl for 
elocution, <loe< not prorrnt him from raiain?: nn olijoclion to llio right of 
tho Imnsfcroe o! the docrop to rxecuio tbo decree Wforp the Court to which 
the decree l>a<! been IranKferrcnl for execution , /fan Stirak v. »S'afn/fian, 
101 I C. GIG: S r T IG'J: A. J K. 1027 Pat. 170 (12 C. h .T. 312 

The judgmrnt'delitore-innot plead Ro unecrtifietl odju^tment in opi>osltion 
to nn niiplication tmder thin rule by tho Imtisferee-dccrec-lioldcr. — Subra' 
v.anyam v /famaitrawi. 137 I. C- 23 (P- Jh) '• (1032) >1. W. X. 190: A. I. R. 
1932 ^rlwl 372 G2 M. h J. GG2. 

Benamd&r —Where a decree lia<bcen transferred ton jvirticulnr iMjreon 
under nu instrument in writing, no other jergon clniming that lio was tho 
real owner under the trnnsfer, nnii that the tmnsfereo named therein was a 
mere benamdar for him, can apply for ciecution of the tlecrco under tho 
terms of Or XXI, r. IG , <7«rdial v. Gurbakhsh, 8 L. 33: JOO I. C. 315: 
A I R. 1027 I.nh llO; Palaniappa v- Subramanta, -18 M. 333 : A. I. R. 1925 
Mad. 701 ; hS I C 100 (dissonting from 21 M. 393 and 5 C. L. E. 253);' 
0/Iciaf lifctixfr V Lalchand, 119 I. C. 342 1 A. I. R. 1930 Sind 1 ; Chellam 
Ch-Ui V Stern CkeUi, 43 I. C. 801: (1918) M. W. N. 22G: 7 L. W. 201. But 
it has been held also to the contrary that a true owner can execute a decree 
obtained in tho name of his benamdar.’—'Kil Kanta v. Ham Chand, A.^. H, 
1923 Cal 835 • 114 1. C. 495 (dissenting from 48 M. 553 and following 
5 C L. R. 253). See in this connection Dada Kristam v. Duwada, 
105 I. C. 405 ; 53 M. L. -T. 5G9 : A. I. E. 1927 Mad. 903. If the transforoo is 
a benamdar for one of the judgmont'dobtors, ho cannot execute : Harnanaya 
V Krtshnamurth, 10 M. L T 124; JUoJiamad Hotether v. Pickai Howther, 
35 I. C. G21: Gtan Chcind v. Sunder Das, A. I. R. 1926 Lnh. CC6. 

But the absence of consideration for the assignment of a decree is 
immaterial and will not deprive the assignee of bis right to execute the decree 
piovided the assignment is not a sham transaction; Thirnma Heddi v. Subba 
Beddtar.iOl 0.141; Rami Reddi x. Venkatanarasimhulu, 109 1. 0. Gl7; 
A I. R 1928 Mad. 458 ; Keniafaramontyamma v. CAmna Venkata, (1932) 
M. W. N. 326 ; A. I. B. 1932 Mad. 337. 

It is permissible for tho Court to enquire, if a transferee is a benamdar 
‘for the judgment-debtor. If the transferee is found to be a benamdar for a 
judgment-debtor, tho Court is bound to refuse execution in his favour; 
Gurditta Mai v. Partab Singk, 54 I. 0. 944 ; GurdfoZ v. Ourbaksk, 8 B. 35 : 
100 1. C. 545 : A. I. B. 1927 Lah. 110»; Snrjan v, Tegk Bahadur, 131 1. 0. 
229: A. I. R. 1931 Lah. 545. 

But a purchase by a pleader of the judgment-debtor, in tho namo of his 
wife, does not satisfy the decree and release the judgment-debtor from 
liability, although the pleader holds the decree assigned to him in trust 
■for his clients and if called upon by his clients to do so, is bound to assign 
the decree to them, on equitable terms ; Nagendra Bala v. Dehendra 
J^ath, 22 C. W. N. 491 : 27 C. L. J. 888. A Acnamdar may othotwiso bo 
permitted to execute the decree ; Lall Dwarka Das v. Burma Railways Co., 
•62 I. 0. 299. 
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Award.— “A transferee of an award filed in Court under the provisions 
of the Arbitration Act. 1899, is entitled to apply for execution under this- 
rule; Gladstone Wyllie <& Go. v. Joosuh, 27 C. W. N. 666: 77 I. C. 863 r 
A. I R. 1924 Cal. 117. 

Pro-ciso (2) — " Decree for the payment of money." — The second 
proviso applies only to decrees for money personally due by two or more 
persons, and it does nob apply to mortgage decrees. — Lalla phagtin v. 
Holloivay, 11 0. 393. See also Laldhart v, Ma7iager, Court of Wards, 14 
G. L. J. 639 : 16 C. W. N. 132 : 12 L C. 70; Jagahandhu v. Haladhar, 27 
0. li. J. 110; Gkidamhara v. Snbbarayar, 49 M. 503 ; 93 I. C. 53 : A. I. B. 
1926 Mad. 623. The phrase "a decree for payment of money" means a 
personal decree for the payment of money by two or more defendants 
jointly. The proviso does not extend to a decree against the estate of a 
deceased person, where the personal liability of the representatives is to be 
determined by the Court.- — Vanachand v. Sundarabai, 31 B. 303; 9^ 
Bom. h. B. 409. 


Proviso (2)— Effect of transfer of money-decree against two or 
more persona to one of them.- — The proviso dors not make an assignment 
of a decree in favour of one of several judgment-debors invalid in law. It 
only provides that the transferee is not entitled to enfoice his rights by 
execution. — Arumugha v. Yagamba, 17 I. C. 323 : 13 M. L T. 227, See also 
Annabattula v. Annabattula, 2$ I. C. 906. Tbo proviso is one of procedure 
only and does not create either rights or rtabilUics.^.d&lml Kader v. Ifaiv Yin, 
123 I. C. 584 - A. 1. B. 1930 Bang. 303. The proviso does not mean that a 
judgment-debtor purchasing a decree will have no relief against his fellow 
judgment'debtors. It provides that he shall not execute the decree against 
tbo others. The proper procedure would be to bring a suit for contribution, 
for if execution was allowed, a purchasing judgment-debtor might execute 
the whole decree against one of his fellows who might then purchase it and 
execute the whole against another and so on; Sam Lai v. Khiroda, 18 C. W. N. 
113 ; ,‘lnant Vinayak v. Nagappa, 32 B. 195, p. 197. See also Kalrjan v. DambeTf 
C A. h. J, 564 : 2 I. C. G2G. There is a distinction between purchase of the 
whole decree and purchase of a partial interest. When one of sevei-al joint 
judgment-debtors, acquires the position of a decree-holder in respect of the 
whole judgment-debt, by operation of law or by transfer, the effect is to 
extinguish jjrotarjlo the liability of other judgment-debtors, and the decree 
cannot bo executed against them. But when one of them so acquires only a 
partial interest in the decree the effect la not to extinguish the entire 
judgment-debt, but so much only of it as such judgment-debtor has acquir- 
■Sfaharaiii Ksiar, 5 A. 27 (7 W. R. 136 ; 25 W. R. 343 ; 9- 
R. 6 N, P, H. C. B. 1, referred to). See also Kudhai v. Sheo 
Dayal, 10 A. 570 (followed in Fazat v. Habib, Gl P, R. 1910 *710 A74i 
and Pogose v. Fuhirooddeen, 25 W. B. 343, 


Rule 16 prohibits the execution of a decree by one judgment-debtor 
agaioi. another, hut whore by au agreement between the decree-holder and 
some of the judgment-debtors it was ’ .creo-holder should 

. ' ■ , ' . ' ' ' ' ■ P^y amount to 

' • amount in advance- 
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to him. the a^rcmi'nl floc< not fall under llip rfohihilion of r. IG ; Itama» 
nuthanChrtix x. 1. C. 002 : 62 M. L. J. 69 : A. I. It. 1927 

Mad. 322. 

A decree dirrrtjnR arinrale atnouni* wUli pcparato BCli of proporlionato 
costs to I’e rreorrred npainst defendanta, in not a decree passed jointlj* 
ap-iinst several persons and this rule is not npplicahlc.— ^rjonf Vinai/al v. 
iYo;(jp;).i. 32 n. lO'i fO \V It 230, tf/erred to in arRumcnl). 

The purchifcO of Iho l>cnefit of a decree hy one of the joint-dohlors, 
althou;;)) It has the legal cfTcct of aati9f>iQg the ]udgmcnt*dcht svlncli the 
decree creates, cannot afTect Iho decree itself . — AM Muntoor v. ylWeoI 
Hamid, 2 C. 9S. 

Transfer of a decree to a rolatis'e of a judgment-dehtor does not amount 
to a transfer to a judgment'dehlor.— IXirtnri Lai v. Damodar, A. I. R. 1929 
All 792 

The proviso cannot apply where tho decree-holder hy inheritance 
acQuires an interest in tho estate of one of the judgmont-dobtors. Tho 
doctrine of complete merger explained.*— d*m J9i6i v. Acts, 137 I. C. 60: 30 
A L J 230. 

Attaehtnent of decree by a eo-judgmont'debtor.—Whon a person 
attaches o decree against himself and sovoml others in execution of a dcoreo 
obtained !)>' him against his dccrco-holdor, tho ownership docs not rest in 
him, and ho is competent to take out execution against his eo'judgment' 
debtors . Kalf/an v. Damber, G A. L. J. 5C4 : 2 I. C. G2G. 

Asslffnment of rent decree.— S. 148 (6), B. T. Act, which provides 
that notwithstanding anything contained in this rule, an application for tho 
execution of a decree for arrears obtained hy a landlord shall not be made 
unless tho landlord's interest in tho land has become und is vested in him. 
See also Dino Nath v, Golap Mohini, 1 0. W. N. 183 ; Monmotho v. Bakhal, 
10 C. L J. 396 , Shambhu Nalk v. Sheo Perahad, 40 C. 4G2 (P. B.) : 17 
C. W. N, 27G : 10 C. L. J. 227 {Divarka v. Peari, 1 C. W. N. 694 overruled) ; 
Kotlash V. Jodu Nath, 14 C. 380; Karima Moyt v. Surendra, 26 0.176; 
Chhatrapat v. Gopi Chand, 26 C. 750 : 4 0. W. N. 446 ; Nagendra v. Bhuban, 
6 C. W. N. 91 ; Hem Chunder v. Mon Mokini, 3 C. W. N. 604 ; Forbes v. 
Afafiaraj Bahadur Singh, 41 1. A. 91:. 41 C. 926 (P. C.) : 18 C. W. N. 747 : 
23 I. C. 632 : 12 A. L. J. 653 : 27 M, L. J. 4 {Maharaj Bahadur v. Forbes, 
35 C. 737 reversed). 

As to what is a rent decree and what is not, see 27 C. 827 (F. B.) : 4 
0. W. N. 357 , 4 C. W. N. 605. 

Substitution of name of assignee in execution proceedings not 
I'l : f . isioD ID the Code which renders neoessarj’ the 

of on assignee or legal representatives for 
proceedings ; all that this rule provides is that 
an assignee should apply for execution of the decree and that his name should 
be brought on the record ; Monmotho v. Hakhal, 10 C. L. J. 396. See also 
Jogendra v. Shyam, 36 C. 543 ; SyudNadir v. Pearoo, 19 W. E. 255 : Shama v. 
Nobin, 16 W. R. 283 ; Javermal v, Umaji, 9 B. 179 ; Sailendra v. Surendra,. 
67 0. 1137 ; 34 0. W. N. 437 ; 129 I. 0. 572 ; A. I. R. 1930 Cal. 614. 
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Becord decree-holder entitled to proceed.— The person appearing on 
the face or the decree aa the decree-holder is entitled to execution, unless it 
is shown that another person has taken his place as assignee ; /asotfa v. 

Zirlibash, 18 0. 639 ; Khettur v. Ishw, 11 W. R. 271 ; Monmotko v. Kakhal, 
noted above ; Gopi Ghand v. Afefer Ghand, 134 I. C. 194 : 31 P. L. R. 961 : 
A. I. R. 1931 Lah. 116. 

Fresh attachment not necessary. — If at the date of the assignment of 
a decree the judgment-debtor’s property is already under attachment in 
execution of the decree, a fresh attachment by the assignee is not necessary ; 
Safiz HtUcman v. Abdullah, 16 A. 133 (12 B L. R. 411 referred to). 

Fresh application not necessary. — It is not necessary for an assignee 
oi a decree to present a fresh application if the execution initiated by the 
transferoris pending at the time of transfer ; Monmotho v. Ralchal, 10 G. h. J. 
396. p 400. 

Decree-holder dying pending execution — Legal representatipes 
must apply for execution afresh. — There is no rule of law which enables 
the legal representatives of a deceased decree-holder to apply for mere 
substitution of names He must apply, whenever he does apply for fresh 
execution, in the usual form of ten columns, when his piedecessor’s applica- 
tion IS pending ; Akkoy v. Snrendra, 80 C. W. N. 735 : 90 I. C. 378 : A. I. R. 
1926 Cal. 957 . -Bai] Nath v Ram Bharos. 49 A 509 (P. B ) : 104 I. C. 116 ; 
A. I. R. 1927 All. 165 ; Mirza Mahamniad v. Sajjad Mirsa, 3 Luck 126 ; 
A. I. R 1928 Oudh 30 : 105 I 0. 611. An application made by one of them 
takes effect in favour of all — £bid. An application for substitution of names 
in place of the original decree*holder and for continuation of the exeontion 
proceedings is a step-in-aid of execution. — Mohan Sinah v. Jagat Singh, 
50 A. 621. 109 I C 412: A. I. B. 1928 All. 299: 26 A. L. J. 417. 


Where after the decree is transferred, the decree-holder dies, the legal 
representatives may apply to the executing Court for carrying on the pro- 
ceedings and may subsequently produce from the Court which passed the 
decree the necessary order under this rale. But the failure or omission of 
the legal representatives to produce such an order from the Court which 
passed the decree at the moment of his application to the executing Court does 
not entirely vitiate his application to that Court. Where the executing 
Court ordered substitution in spite of the objections raised by the judgment- 
debtor, but no appea’ w.'vs preferred as against the order ; held, that the 
vaudity of the order for substitution could not be raised in a subsequent 
nnphcition for execution.— Saffendm v. Surendra. 57 C. 1137- 34 C. W. N. 
437 : 123 I. C. 572 • A. I. R, 1930 Cal. 614. See also Kacharabhai v 
Knchnrabhai Vadtlal, 134 I. C. 720: 33 Bom L R 818 : A. I, R. i 93 i 
Born. 4«3. But a Full Bench of the Madras High Court has held that the 
legal ropresontativo of a decree-holder who died during the pendenov 
of an execution petition filed by him, can bo substituted in his place and be 
allowed to continue {50 M. 1 overruled ; CO M. L. J. 628 approved) — 
t mfcalachahvi v. Rnmaswami. (1931) M. W, N. 1209 (F. B.). : 34 L, W. 866. 

-ot or for declaration 

“Sisooeof a decree (or a 
r.- PI- , t ^ ‘’a/ “M'eoment. Section 47 is no bar— Bo™- 
mananal. v. Chmtahmia, 20 M. 204 (14 JI. 478 referred to). 



On XXT. 
rr K., IT. 


AHMrA7|n:f nill lAJtCl'TlOV 


Ati Rv»i;,nf f* of a ilfvff « nljT w trfr*'--! rtootjitnn |i cnliflcd lo xiio liis 
a^^icnor \n rcrovrr Hir* amr>*>.jil |»ist! ]()• ]jini fi*f hl« lidr^sasmi 

V. M. ;,2'i TIi** r.'^icnr'* i« nl'o rnlilird In »uo for tho 

canccllalinn cf l!jn order rTfu»ii3i; rxr«£r*ilton and for a ilcelmtioii of In's right 
to rxocu'ion a n.il i* not l»".trr.I hj- S. 17.— /‘ofion v. MvprtI, li M. 

4«8 hrrr an srplirsticn l>> the* lian^f^roo was i!i«fni«.('d on the ground 
Ibnt hi« tii;rcfia*a ts-as ftrinr-.t for s>onit* «f Ihr j»dgnipnl-dDl)lcrs. lie was 
cntillrd to hnog a mil fora tlrcJaralinn of Ins right lo execute tho 

decree, — Ilahjh.ir r. I'i C, 10*». Sr^ nlso Shroraj v. Arninud'Iin, 

20 .03'^, nrd /.'dm v. /’.innd L<tt, 7 A. •J07. Jhit no suit will lio 

to rslahlirh a right to execute a decree when an order dismissing an opplica* 
tion under this rule li\s Icen allosvty! to become final. — .ttnnnaliilhh Khan 
r. Sardha Vraind, 28 A. filO : .1 A. L J. -128: (lOOfi) A. \V. N’. 130 (20 A. 
533 dxiUr.puiihfd), Sre al«o KunhatnmnA v. IG M. L. S. 27. 

A lmnsf«rrc<I n decree to //, nho recovcml part of tho amount duo 
undrr it, and was prevented from recovering tho balaneo hy an attachment 
tn ejccuJ/on of » decree agiintt A. /Md that .f was If.thlo to piy compunsa* 
tion to !].‘—Piithandi v. .^cdh'l Afiwrfin, 20 M. l.'>7. 

A suit hrought for a declaration that a deerco purclinscd in tho namo of 
the defendant who had wrongfully taken out execution of tho same in his 
own name had been really i)urchafc<l by tho plainlifT for his own bonofit is 
not barred by S. -17.— ATe/jan v. Pino Koth, 2 C. W. N. 7G. Seo also 
Sethuraj/ar v. Shnntuvyam PHtni, 21 M. 353. 

Appeal.— A transfercoofadecreo isa roprcsonlativoof tliodocrco*holdor ; 
hcQco no order refusing to rccogoixo tho transforeo of a dccrco or dismissing 
his application for execution on the objection of tho judgmont'dohtor is a 
decree and appealable as such ; Subbuthayammal v. Chidambaram, 25 Jf. 383 : 
Gan(ja Das v. Yahub, 27 C. 670; Bardilta v. Nignhaia, 4L L. J. 259 ; 
A. I. E. 1922 Lali. 39G; Badri Narain v. Jai Kishen, IG A. 483 ; Tameshar 
V. Thakur, 25 A. 443. 

Step’ln*aid of execution. — Tbemoro issue of a notico under this rule 
does not operate as a 8tep-in*aid of execution within tho meaning of Arts. 182 
and 183 of the Limitation Act.— JlfonoAor Pas t. Futteh Chand, 30 C. 979. 
But Bee Mohan Singh v. Jagat Singh, 60 A. 621 : 109 I. C. 412 : A. I. E. 
1923 All. 299 ; Pitam Singh v. Jota Singh, 29 A. 301 ; Mdhalinga 
Kvppanachariar, 30 M. 641 ; Annamalai v. Jtamaier, 18 M. L. J. 24. 

17 . ( 1 ) On receiving an application for the execution 

pcocedateonre- ^ decree as provided bj rule 11, sub-rule {% 
celling a^puca- the Courfc shall ascertain whether such of the 
tion for execution requirements of rules 11 to 14 as may be appH- 
of decree. • fo the case have been complied with; 

and, if they have not been complied with, the Court may 
reject the application, or may allow the defect to be remedied 
then and there or within a time to be fixed by it. 

(2) Where an application is amended under the provisions 
of sub-rule (1), it shall be deemed to have been an application 
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in accordance with law and presented on the date when it was 
first presented. 

(3) Every amendment made under this rule shall be 
signed or initialled by the Judge. 

(4) When the application is admitted, the Court shall 
enter in the proper register a note of the application and the 
fiate on which it was made, and shall, subject to the provisions 
hereinafter contained, order execution of the decree according 
to the nature of the application : 

Provided that, in the case of a decree for the payment of 
money, the value of the property attached shall, as nearly as 
may be, correspond with the amount due under the 
decree. [S- 

COMMENTARY. 

Alteration. — This rule corresponds to S. 245, C. P. Code, 1832, with 
fiome changes. 

Sub'fuie (2). — The words “ may allow the de/ett to be reoiedUd ” 
have been substituted for the words “ may allow it (application) to be 
remedied." The last sentence of the old section, viz., " 7/ the application be 
not «o amended, tt shall be rejected^' has been omitted. Subrnle (1) states 
the procedure that a Goutt should adopt on receiving an application 
for execution and empowers the Court to reject the application if not 
properly drawn up or to allow the defect to be remedied. ‘Where an appli- 
cation is not signed, it should not be rejected but should be allowed to be 
amended ; Ghowdhuri v. JiIonmoh$ni, 1 P. 149 : 69 I. 0. 200 : A. I. R. 1922 
Pat. 409; Ganesh Dasv Fatteh Ohand, 2 L. L. J. lOi; 55 I. 0. 16. 
Tbe Court has an option under Or. XXI, r. 17 either to reject the applica- 
tion or to ttllovr the defect to be remedied within a time to be fixed by it. 
If it rejects the application, the order is not illegal; Sankaran Nair v. 
Ambti, 49 M L. J. 699 : A. I, R 1926 Mad 260 : 92 I. 0 109. It was held in 
Pitchayya v. Ankineedu, A, I. R 1924 Mad. 367 ; 76 I. 0. 750 : 45 M. L. J. 
651, that wbere an application for amendment is filed after the expiration 
of 12 years provided by S. 48, the Court may accept it or reject it. 

Order XXI, r. 17 does not contain anything to prevent the amendment 
of an application for execution after it is filed, by correcting a statement 
thorem to the effect that the transferee bad become entitled by succession 
and substituting the statement that ho bad become entitled by survivoship, 
with the object of making a succession certificate unnecessary (17 C. 631 
{P. B.) distd.).— NaHrangeiaf v. Charubala, 36 G. "W. N. 618. 


The Court is competent at any time before the execution proceedings 
and before tbe decree becomes barred by limitation, to allow 
the decree-holder whoso application for execution is pending, to amend his 
appljcatjon by addition of the name of the other executor also where originally 
ho two executors ns hfs judgment-debtors by a 6ona fide 

mistake (2 P. 328 foUd Brajasunder v, Radha Prasad, 11 P. 608. 
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preclude questions of validity being raised at subsequent st.'iges.- 
Khariin v. Lakshnanaswami, 27 L. W’. 475 : 112 I. C. 36 : A. I. E. 1923 
440. Sea also Pitamhar v. DamodttT, 53 C. 604 : 30 C. W. N. 918 : 93 I. G. 
166 : A. I. K. 1926 Cal. 1077. 

A decree-holder applied for execution of a decree, and the Judge ordered 
the application to be amended within seven days. This order was disobeyed, 
but no order rejecting the application was passed. Subsequently the appli* 
cant prayed for leave to malce the amendment, which prayer was gn»nted. 
Held that the order of the Judge granting leave to amend was not ultra vires 
under this rule. —Kaminy Mokun v. Gopal, 8 C. 479 : 10 C. L. E 519. 
AYbeie an application is returned by the Court for amendment and is 
re'presented long after the time allowed* for that pruposo, the case does not 
fall within Or. XXI, r. 17 (2) (26 M. 101 i 12 M. L. J. 435 followed).— 
Sangiliya v. 2Iuthu, 34 L. W. 546 : 01 M. L. J. 516. An execution application, 
which is neither signed nor verified by the decree-holder, but which is signed 
by his Vakil, who however, does not profess to be acquainted with the 
facts of the case, is not in accordance with law within the meaning of Art. 182 
of the Limitation Act, and consequently does not save limitation —Ibid. 

A decree-holder made several applications for execution giving a wrong 
date of the decree in each. On the third application the judgment-debtor 
objected that the application was barred. The application was allowed to be 
amended, but the amendment took place after the expiry of the period of 
limitation. Held that the amendment would relate back to the preceding 
applications, and the execution of the decreewas not barred.— Jiina/ Dube v. 
Kali Ohararix 20 A. 478; Gnanendra v. RisJiendra, 22 0. W. N. 540:27 O.L. J. 
398; Maheswaran V. Velappa. A. I. B. 1928 Mad. 24: 107 I C. 303:54 
M. L J. 154 : 27 L. W, 796. 


jjj^g Ijqqq registered, no amendment is 
to file a fresh list of properties against 
. . ' “ is not an amendment of the execution 

petition ; Chaurasi v. Bhagan, 2 P. 787 : 74 1. 0. 144. The Court can, so 
long as the decree is alive, allow an amendment of an execution petition, 
which is still pending by the addition of other properties to the list of pro- 
perties sought to be attached. — Jtam Sumran v. Ram Bahadur, 2 P. 328 : 
(1923) P.61: A. I. K. 1923 Pat. 224:711.0. 741. The principle upon 
which amendments of pending execution petitions are allowed is based upon 
the fact *■ * ecution could have been enter- 
tained o ' Iment was filed ; an application 

for amer , . • execution made after the decree 

sought to be executed had become barred by limitation cannot be entertained — 
Jagannath v. Gkam^l. 8 P. 462 : 119 I. C. 411 : A. I R. 1929 Pat. 407. But 
the Madras High Court has held that rule 17 does not take away the power 
of tho^ Court to allow amendment of execution petition at any time before 
final disposal and that an amended application must be deemed to have been 
in accordance with law when it was presented, though the amendment was 
made alter the period of limitation ; Pitchayya v. Anktneedu. A. I. E 1994 
Mad. 3G7 : 45 M. L. J. 651 : 76 1. C. 750, 


An order for amendment may be made when the defect in the execution 
application is brought to the notice of the Court. It is not as if the amend- 
ment can bo ordered by the Court only when the application is presented 
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and not at any snb'^pqtjcnt date (22 C. W. N. 6 JO lo\\(i.)-~’Sheojobind v. 
Kithunhasi, 13 P. Jj T 319 Whore an appli'cition for execution of a decrco 
^\a'< presented against the judgmentMlebtor who, it was Pu!)3enuently ascertain" 
cd, was dead at that time, and with Iho jKsrmissjon of the Court the appli- 
cation was amended hy siiltstitutinu tho name of tlio legal ropresentatiro 
and at the time of the substitution more than throe years had elapsed from 
the date of tho decree : held, that the effect of the amendment was to treat tho 
application ns prcscnled on the date when it was presented and tho application 
was not hatred hy hmitallon.— /6id. 

Ynlue of property attached shall correspond with decretal 
amount.*— Under this rule tho valtio of tho property attached shall, as 
nearly as may he, correspond with the amount for which tho decree has been 
passed; Saadatmavd v. Pkul Kiiar^ 25 I. A. 14G : 20 A. ‘112 (P. 0.) : 
2 C. W. N. 550. 5«also iindariak v. Palantappa, 23 M. 623; Sivasamiy. 
liatnasamt. 23 SI. 5G3 , Sundcrabai v. Dapuna, IIG I. 0. 05 : A, I. E, 1929 
Nag. 305 

See notes to Or. XXT, r. GG 

If tho order for attaclimont is wrong and oxccssire the attachment 
actually put is not null and void or without jurisdiction ; Sorabji v. Govind, 
16 B. 91 (114). 

Execution of declaratory decrees.— Execution cannot bo obtained on 
a merely declaraton* decree.— i)/«n»Van v. Periya, 1 M. H. C. B. 184 ; Jeora v. 
Thakoree, 2 N. W. P. 303 ; Tata Charier v. Sin^oro CAonor, 4 SI. 219, See, 
however, Ktshore Dun v, Dtcarkanath, 21 1. A. 89 : 21 C. 784 (P. C.). 

A decree, so far as it is a more declaratory decree, cannot be enforced ib 
execution. — Janakiram r. 2hiruvee Koda, 2 M. L T. 94 (6 B. 80 ; 3 M. I. A. 
359 ; 23 M. 293, and 18 0. 448 (P. C.), referred to). 

A declaratory decree cannot be executed in a Bevenue Court ; Anupa. 
Kvar T. Achhaibar, 37 A. 97 : 26 1. 0. 597. 

Execution of rent decrees. — A landlord who has obtained a decree for 
arrears of rent of an undertenure is nt liberty to execute the decree iu the 
ordinary manner against the person or other property, whether mo7eable or 
immoreablo, of his judgment-debtor. He is not restricted by the provisions 
of the Bengal Tenancy Act to executing such decree in the first instance by- 
sale of tho under-tenure . — Fotick v. Foley, 16 C. 492 (14 C. 14 explained) x 
Tariniprosad y. Narayan, 17 C. 301; Bhabani v. Profop, 8 0. W. N. 676; 
Sourendra v. Sumomoyi, 20 0. 103 : 3 C. W. N. 38 {folld. in Aosub y, 
Bisseshuri, 8 C. L J. 654). 

Execution of maintenance decrees. — If in a maintenaDce decree pro- 
perty is charged with payment of the allowance, to mate a fresh suit 
unnecessary in case of default in payment of the instalments, a Beceiver 
should be appointed under the decree itself with directions, in case of default 
in payment of the maintenance to take possession of the estate and sell the 
same, and out of the sale-proceeds to pay the allowance for maintenance. — • 
Semanginee v. Eumode, 2G C. 441. See also the following cases: 2 B. 
494; 9 B 103: 9 A. 33; 19 0. 139 (P. B.) ; 10 M. 283 (P. B.J ; 16 A. 179; 
22 C. 903 '; 2 0. W. N. 33 ; 12 B. 65 and 4l6 ; and 12 M. 183. 

C. P. c.— 100 
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A decree for maintenance can be executed after the death of the person 
against \ 7 h 0 m it was passed, and also against other members of the joint 
family, where the decree created a charge on the joint family property.— 
Suhhanna Bhatta v. Suhhanna, 30 M. 324; 17 M. L. J. 180. 

Execution of satisfied decree. — ^This rule has nothing to do with the 
invalidity of a sale made to a stranger, who purchased without notice of the 
fact that the amount realised by the previous sale of other plots of the property 
attached was more than sufficient to satisfy the decree in execution. — 
Sure.nd.ra v. Bola Bam, 45 I. C. 699. 

Mortgage-decree. — -See the cases under Or. XXXIV. 

Appeal.— An order under this rule is not appealable as a decree; 
Paitah Verran v. Veethil Appu, 9 I. C. 760 1 9 M. L. T. 347. An order allow- 
ing the decree'holder to withdraw execution is not appealable ; Kenaram v. 
Kailas, 18 G. L. J. 63. 

1 8- (1) Where applications are made to a Court for the 
execution of cross-decrees in separate suits for 
Execution In payment of two sums of money passed 
between the same parties and capable of execu- 
tion at the same time by such Court, then — 

(a) if the two sums are equal, satisfaction shall be 
entered upon both decrees ; and 

(fc) if the two sums are unequal, execution may be 
taken out only by the holder of the decree for the 
larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for 
the smaller sum shall be entered on the decree 
for the larger sum as well as satisfaction on the 
decree for the smaller sum. 

(2) This rule shall be deemed to apply where either party 
is an assignee of one of the decrees and as well in respect of 
judgment-debts due by the original assignor as in respect of 
judgment-debts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

(а) the decree-holder in one of the suits in which the 

decrees have been made is the judgment-debtor 
in the other and each party fills the same 
character in both suits ; and 

(б) the sums due under the decrees are definite.[S. 246.] 

. (^) The holder of a decree passed against several persons 

omtly and severally may treat it as a cross-decree in relation to 
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a docrco passed against him singly in favour of one or more of 
such persons. ^New.] 

lUuttrations. 

(a) A holdi a decree ngainat D for Hi. l.OOQ. D holds n dooroo 
against A for the piymcnt of Rs. 1.000 in ciso .-I fails to dollvor cartain goods 
at a future day. D cannot treat his dccrco as a eross'decroo under this rule. 

(b) and D, co'plaintiQ’s, obtain a dccrco for Rs. 1,000 against C, and 
■0 obtains a dccrco for Rs. 1»000 against B. 0 cannot treat his docros as a 
■cross-decree under this rule. 

(c) A obtains a dccrco againstR lor Rs. 1,000. 0, who is a trustee for 
jB, obtains a decree on behalf of R against for Rs, 1,000. B cannot treat 
■C's decree as a cross'dccreo under this rule. 

(tf) At Bt 0, D and E are lointly and severally liable for Rs. 1,000 
under a decree obtained by F. A obtains a decree for Rs, 100 against F 
■singly and applies for execution to the Court in which tbo joint-doeree is 
being executed. F may treat his joint-decree as a cross-decreo under 
this rule. 


COMMENTARY. 

Alterations and effect. — ^This rule corresponds with S. 216 of tbs 
C.*P. Code of 1832, with some modiOcations. The meaning of the rule has 
been made more clear by use of appropriate words. 

Sub-rule (1).— The words *' where appUcalions are maie to a Court for the 
^eeiition of eross-desrees, ” and the words “ in separate suits, ” have been added 
after “ cross'decrees," in order to indicate that this rule is applicable to 
- cross-decrees obtaiued in separate suits and not oross-olaims under one decree,’ 
for which provision is made in rule 19. The addition seems to have been' 
made in adoption of the principle laid down in Kalka Prasad v. Bam Dm, 
5 A. 272. 

(4).-~ThiB is now; it has been added in accordance with tbo 
principles laid down in Bam Sukh Das v. Tota Bam, 14 A. 339 and 3ury 
Doyal V. Dm Doyal, 9 C. 479 : 13 C. L R. 93, The illustration ftf), which 

■ has been newlyadded, clearly explains the meaning of sub-rule (4). 

Applicability, — The words “ where applications are made to a Court for 
' the execution of cross-decrees in separate suits *' clearly indicate that this rule 

■ contemplates applications by both persons for execution of both decrees 
passed in separate suits, viz , A against B and B against A, A being the 

■ decree-holder against B in one salt, and B the decree-holder against A in 

■ another. That is, both the decrees sought to be set off must be before 
■the same Court and under execution at the same time. If one decree-holder only 
applies for execution and the other has not applied, set-off cannot be allowed 
and execution must proceed for the full amount : Chajmal v. Lai Dkaram, 
24 A. 431 [13 I. A 106 (110) refd. to\, followed in Ponnusamy v. 
Doraisamy, 32 M. 336 : I 1, 0. 247. 

The words "separate suits’* signify that for the purposes of set-off a 
• ■^OQQter-claim is not an independent aotlon. For all purposes except those 
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of execution a claim and a counter-claim ate two independent actions ; per 
Lord Esher in Stnmor v. Gampbelld Co., (1892) 1 Q. B. 317. 

This rule is applicable to cross-decrees and not to cross-claims under 
one AecTQQ.^Kalka Prasad v. Ram Din, 6 'A. 272. As to cross-claims, see 


The provisions as to set-off contained in this rule are exhaustive and - 
no set-off on grounds other than those mentioned in r. 8 is permissible. 
Nor can S. 51 he invoked for such purpose. — Shankar v. AmritLal, 138 I. 0. 
285 : 33 P. L. E. 671 : A. I. E. 1932 Lah. 637. 

Bequisites for right of eet-off of cross-decrees. — In order that this- 
rule may apply the following elements must be present : (1) The cross- 
decrees must be passed in separate suits ; (2) The cross-decrees must he 
for payment of itwo sums of wotigy passed between the same parties ; (3) The 
cross-decrees must be in the same Court for execution at the same time, 
f.e., both decree-holders must apply for execution ; [4) They must be capable 
of execution , (6) The sums duo under tbedeciees must be definite ; (6) The 
decree-holder in one of the suits in which the decrees have been made is the 
judgment-debtor in the other, and each party fills the same character in 
both suits The existence of one without the other does not justify the applica*' 
tion of the rule. They will be considered under separate beads : — 


(1) CroES-decrees In separate suits —Buie 18 applies even though 
one decree is in a suit and the other is in a proceeding under 6. 144, 
'Where A attached, in execution of a decree against B, a decree for mesne 
profits obtained by B under S. 144 of the C. P. Code against 0, though 
the case may not strictly fall under Or. XXI, r. 18, the Court has- 
inberent power to allow C to set off as against A executing the decree for 
mesne-profits against him (as B's assignee) to a decree for a larger sum^ 
which he holds as against B ] Adwatta v. Chittagong Co., 28 C. W. N. 988 : 
84 I C. 747 ; A. I. E. 1925 Cal. 102. 

(2) “ Two sums of money” — Kortgage-deorees. — A decree in a- 
mortgage suit directing the plaintiff to recover the amount by sale of properties 
but not directing payment by the defendant, is essentially a decree for money. 

The provisions as to set-off, m this rule will apply to such decrees. 

Krishnan y. Venkatapatht, 29 SIS {29 M. ^16 followed). Sec also rule 20 
of this Order which seems to have been framed in adoption of the principle 
of this ruling. But see Burma Oil Com^Miny v, J\fa Tin, 7 E. 505, which held ^ 
that a mortgage-decree la not a decree ** for the payment of sums of money” 
witUin the meaning of rule 18 and consequently the decree-holder cannot 
set-off the claim thereunder as against a personal decree against him. 
Buie 20 of Or. XXI merely applies the provisions of rule 18 to a decree for 
sale in enforcement of a mortgage and where the latter rule is not applicable 
the former cannot be invoked. 

"Batween the same parties.”— In order to admit of a set-off being 
made when there are cross-decrees, the parties must be the same, and the 
^m duo under decree' or decrees must be definite.— Eecfeaoodden v. 
Fitrfoonijsfl, 51V. R. Mis 12. 


Whore a docroo-holcler holds a decree against several persons jointly, 
one of whom holds a decree against him singly, both decrees being executable. 
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in the wmo Court, it in comi>clent to tho holder of the joint decree to plead 
such decree in answer to an appIic.ation for execution of the decree against 
him singly. — linm Suhh v. Tbfa Itnm, H A. 339. Sef also Bur;/ Doj/al r. 
Dm Doval, 9 C. ■ITO • 13 C. L. R. 93. 5a?, liovrcver, MvrJi Dhar v. P<irio/am, 
2 A 91. 

(3) In the saniQ Court and under oxeoutlon at tho same time. — 
See notes under appheabtlttu," al)ore. Before a cro33*decreo can bo 
set'OfT, tho one n;7ainst the other, it is necessary that both tho decrees 
should be in tho samo Court for execution: For insUnco, A obtaining a 
decree against N in tho Court of 5, in execution prays that another decree 
obtained by N against .-I in tho Court of D should l )0 sot'off against A's 
decree. This cannot bo allowed as the two decrees wore not in course of 
execution in tho samo Court: Afzatunnissa v. Nunil, 11 A. h- J. 763 ; 21 
r. C. 32. See also E. /. Itv. Co. v. Ball, 3 N. W. P. 104 ; D’ Silva v. 
Ameer Shaha, IG W. B. 303; Salt;; Bam v. Ishar Das, 126 I. 0. 516: 
A. 1. R 1930 Iflh. 603. They must bo under execution at tho samo time.— 
Judoonatk v. Bam Duksh, 7 W. R. 535. See also Chajmal v, Lai Dharam, 
21 A. 481 (followed in Ponnusamv v. Doraisamy, 32 M. 336: 1 1. C. 247 : Buk- 
mani v. Seethamul, 22 I. C. 73). 

A in execution o! his decrooagaiostP secured tho attaehmoat of adecros 
.> obtained by R against A. B then applied for execution of bis decree against A. 
SeJd, as there wore applications lor execution ol both the decrees, this rule 
applied and the Court could'set'OtT smaller amount duo from B against the 
< larger amount duo to him from A, although A had already seoored attach* 
t meat of R's decree against himself. — Firm Soha Bam v. Taraehand, 117 I. 0. 
103- A I. R. 1929 All. 602. 

But when the Court directed that a decree for rent should not be 
.executed until the amount of mesne profits due under a decree against the 
rent decree*hoIder has been ascertained, evidently the intention was that 
the decrees should bo set-ofT against each other and set-off was allowed 
' though the ]udgment>dobtor did not apply for oxecution of his decree ; Bira 
. Lai V. Bamjiram. 62 I. C. 746 : (1919) P. 372. 

The provisions of .this rule apply only to cross-decrees of the same Court 
'’between the- same iparties, or to cross-decrees between tho same parties, 
though of different. Courts, which had found their way for execution to the 
•same Court. — Bam-Caomar v. Gobindnath, 7 'W. E. 480 (reversing on review' 
'6 W. R. 21), See also Eadoa Sirdar v. Jadoo Monee, 17 "W. E. 46, Where 
'On application for execution of a decree in tho Court of a Sub*Judge, it was 
sought to set-off a decree obtained in the Judge’s Court which has not been 
-sent to the Sub-Judge for execution : Beld that this rule was inapplicable.^ — 

- Girish V. Fakir, B. L. R. Sup. Vol. 503: 6 W. E. Mis. 72, 

(4) Decrees capable of execution. — A decree which Is incapable of 
’ being enforced cannot be set-off against a decree which is alive. — Buro 

Pershad v. Fool Ktshoree, IG W. R. 308. 

A set-off is not admissible, except upon a cross-decree which the 
• decree-holder is seeking to execute, and not upon a cross-decree incapable of 
-execution by lapse of time. A cross-decree must be kept alive by action of 
the party entitled under it. — Anund Bokun y. BuroCkunder, 6 W. R. Mis. 
-'36; Prosunno Coomar y. Sham Lai, 6 'W. E.'Mis. 8; Bimraj x. Asoodun, 
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E. Mis. 43. But wiiere in otio suit judgment is given in part for tho 
plaintiff, and in part for tbe defendant, the decree for tho smaller sum 
becomes absorbed in the one for the larger and no question *of limitation 
can therefore arise in respect to tbe execution of tbe decree for the smaller 
sum which became incapable of execution as soon as the decree for tho 
larger sum was passed.—J/ttfco Lall v. Maharaiiee of Burdu'an, 9 W. B. 590. 

(5) The sums must be definite. — The principle of setting off cross- 
decrees between the same parties and ordering execution only for tbe surplus 
that may he found due to one of them cannot be applied where the defendant 
, ^ preliminary-decree for sale in a mortgage suit against tbe • 

plaintiff, because until the accounts are taken, the amount cannot be said to bo • 
ascertained.- Galfitatin V. JfediiQifiSfn. 57 0-855: 1291 C 420 : A. I. B. 
1931 Cal. 23. 


_ (6) Each party fills the same character in both suite.- — For the 
meaning of these words, see illustration (c) of this rule and illustraticns 
(a) acd^ (6) of Or. VIII, r. 6. See also Ahdul Basan v. Zohrajan, 5 A, 299, . 
■Where it has been held that in a suit by the creditor of a deceased debtor to • 
recover niB debt, an arcount due as manager cannot be set-off, against a 
personal liability. For instance A obtains a decree against B as executor to 
■? » ^«ci'ee against A personally ; tho two decrees - 

be Set-off, as A and B do not fill the saine character in the two suite. 


•;} ordinary money decrees, even when the parties are not 

1°**^*^ several against tbe decree-holder of the- 
Sil allowed ; Bam Chander v. Hlahabtr, 39 1. C. 660. 

r, X different when tho decree is a mortgage decree particularly 

66^^36 1 °C^^94r^^ liability ; tbid. S’cc also Sheo Sanlar v. Chunm'Lal, 


sale on mortgage against puisne encumbiancer — Personal' 
puisne encumbrancer against mortgagee — Different- 
capacities ; Sheo Shanhar v. Ghunni Lai, noted above. 


^ be set-off against a decree in favour of a - 

AdminfslrLnrr^ ^ ^ description of the individual partners.— 

1927 Bom 29 Bom. L. E. 396 ■ 104 1. C. 319 : A. I. E. 


unequal.— execution should be issued for the' 
executed f decree being absorbed in the larger, it cannot be 

V. rarlt 3 B. U ^6 M. 428. See also Bara Sanker 

of valid decree, under the order of a. 
^mpetent Court, ^as purchased 6ona fide and for fair value Beld that 
m^t - t'sber amount in favour of the" jfd^ 

j“ ter flirnsr S ""7 f ^ot support a suit by the 
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attachment under Or. XXI. r. 46, can hare no operation or affect the legality 
of the sci'oil.—Dujhaican Lai v. Suihra/ J?a», 2 A. 8GG. 

When the Itto sumq are unequal, crecution may ho taken enfy hytho 
holder of the decree for the larger sum. Sre notes to r. 19. 

Though the holder of tho dccrco for the smallar amount cannot apply 
for execution, his right and priorities should bo decided as if tho dccrco for 
tho larger amount was attached at his instance as soon as application for 
execution is made ; Armujha v. Tiaifamlta, 17 I. C. 323. 

Rights of assignee of decree to set'Off. — ^;4 and had obtained a, 
dccrco against K and After partial satisfaction A and B assigned it to D. 
Prior to the data of assignment, ^ and / had instituted a suit against ^4, 
B and D, and nltimatcly obtained a decree against them. Held that 
K and J were entitled to set-off their decree against the unexecuted portion 
of tho decree which had been assigned to D.—Kris{o Bamani v. Kedar 
Nath, IG C. G19. 

Attaching dccrce-holdors are assignees within tho moaning of sub- 
rule (2. of this rule. -V, who has obtained a deores against Y, attaches 
in execution of his decree a decree held by 1* against Z \X\9 an assignee of 
P’s decree within tho meaning of sub-rule (2); Adwaita v, ChiitaQong Co„ 
'28 0, W. N. 933 : 84 I. C. 747 : A. I. R. 1925 Cal. 102. 

A, by deed or sur'i’pejhgi, let certain land to B to*secure a sum advanced 
by him to her. S covenanted to pay certain dues annually to On failure 
of B, A obtained a decree against him for tho amount. In execution of a 
decree against B, C purchased his Interest In the sum secured by the rur-t- 
peshgi deed, and sued A to recover the sum. Held that A was entitled in 
such suit to set-off the amount of the decree obtained by her against “ 
Bhagawani Kunwar v. Lala Baijnalk, 2 B. L. E. A. 0. 84 : 10 W. E. 380. 

Tho purchaser of a decree held by A against whom B holds a cross-decree 
takes it subject to a set-off on account of B'g decree. — Kasim AH v. LaJehiJeant, 

1 B. L E. 23 (F. B.) : 10 W. E. 32 (F. B.) ; Nundo Coomar v. iToonjo Kishore, 

6 "W. E. Mis 73 ; Doorga Chum v. Dehnath, 18 W. E. 442 ; Ocipcndro Mohun 
V. Poorno CAwBder, 19 W. E. 85; and Bam Chimder v. Mohendro Nath, 
21 W. E. 141. 

Cross-decree for mesne-profits. — •'Where there are cross-decrees for 
possession and mesne-profits in respect to the same land, the earlier decree 
comprehending only a part of the land embraced in the latter, each party may 
take execution and be entitled to receive mesne-profits separately. — Anund 
Mohun V. Shtbo Soonduree, 16 "W. E. 256. See also Bam Coomar v. Gobind 
Nath, 12 W. E. 391. 

When both the decrees are for mesne-profits, the amounts of which 
have not been asceitained, the right of set-off does not arise until the 
amounts due under the decree are definitely ascertained and after ascer- 
tainment of the amounts due, the provisions of this rule can be applied. — 
Matadin v. Chandi Din, 10 A. 188. 

Appeal. — An appeal lies against an order under this rule as under S. 47 ; 
Kristo Bamani v. Kedar Nath, 16 C. 619. 
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19. Where application is made to a Gourt-.for the esecu- 
ExecoH.n in case tion o£ a decree under which two parties are 
flt croBs-ciaims nn- entitled to recover sums of monej' from each 
^er same decree. other, then, — 

(а) it the two sums are equal, satisfaction for both 

shall be entered upon the decree ; and, 

(б) if the two sums are unequal, execution may he 

taken out only by the party entitled to the larger 
sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for 
the smaller sum shall be entered upon the decree. 

[S. 247.] 

COMMENTARY. 

Scope — Applicability. — This rule is applicable to cross'claims under 
one accree only and not cross-decrees in separate suits. 

The object of this rule is to prevent each side executing a decree in 
tespect of sums due V7hetbet for costs or othervjise under the same decree.-—, 
Bhagxcan v. Satan, 16 A. 396; Fcnlra/aMarflwcnft v. P«vvoc?a, 44 M. D. J. 
590 : A. I. E. 1923 Mad. G38 : 72 1. C. 865. There is nothing in the rule 
to prevent a plaintiff who holds a joint and several decree against two 
defendants (who under tbo same decree are individually entitled to differ- 
ent amounts for costs which in tbe aggregate exceed tbe amount due to 
the plaintiff), from taking out execution against ono defendant alone for the 
balance due to him by both defendants until the other defendant applies for 
execution against the plaintiff. Thus A gets a joint decree against B and C 
for Rs. 1,200. B gets Es. 400 as costs against /4, and G gets Es. 1,000 as 
costs against A. A can execute against B for Es. 800 ; Bangidh v. 
Narasayya, 3 L. W. 267 : 34 I. 0. 388. , 

The words “ a decree under which two parties are entitled ” suggest the 
simultaneous birth of two sets of rights under the decree. A judgment- 
debtor objected to the attacbment of certain property, and his objection 
baring succeeded obtained a decree for costs against the decree-holder. 
"When the judgment-debtor sought to execute his decree for costs, the decree- 
holder asked for a set-off for the decree for costs against the amount due to 
him under his decree in tbe suit ; held^ that r. 19 would not apply as the two 
claims were not under one decree . — Bisheshtoav v, Narmadeshwar, 127 I C 
525 : A. I. R. 1920 All. 726. 

To make this rule applicable in the case of cross-claims under one 
decree, the parties entitled thereunder to recover from each other must 
hold the same character and possess identical rights of enfoi*cing execu- 
tion, and enforcement of the decree can only be refused, or satisfaction 
entered up, when this is the case.— .ffaffta Prasad v. Bam Din, 6 
A. 272. But this view is no longer maintained and it has now been held 
that rule is not limited^ in its application to cases in which the 
remedy o! each pajty against the other is of precisely the same nature 
or where the parties fill the same character. Thus,' where one party 
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was cnlitled to recover certain costs !)>* means of the salo of hypotho* 
cated property, anil the other |xirty under t!io same decree was entitl- 
ed to recover n smaller sum as co«ts from his opponent iKsrsonally, 
held that this rule was applicable. — Dhasfcan Singh v, Hattinn, 1C A. 
395 (5 A. 272 dissented from, approved in Sankara Menon v. Gopala 
Patlar, 23 M 121 , referred to in .Ifirra Sadik v. Uashin, 24 I. 0. 37G). 

“Two parties" — mean the two parties or sets of jnrtios who are 
patties not only to the suit in which the decree was passed hut also referred 
to in tlio opening sentence of the rule; Banjiah v. Karasapya, 3 L. W. 2C7 : 
34 I. C. 3SS. 

“ Execution may be taken only by tbe party entitled to the larger 
sum." — It follows from this provision that the inrty who under a decree is 
entitled only to the smaller sum has DO right to apply for execution. The 
rulu contemplates that the decree should bo regarded ns a single indivisible 
order, enforceable only for the differonco between the two suras awarded. 
When two unequal sums arc awarded, the smaller sum must bo taken to have 
been entered ns satisGcd under the provision “satisfaction for the smaller sum 
shall ho entered on the dccroo." Thus if ./ is awarded its. 50 against 5, 
and B is awarded Its. 100 against A as costs, and A applies to execute tbe 
decree against 27, ho cannot do so even if 27’8 claim against him is barred by 
limitation ; Madappa r. Jaki Ghosal, 40 B. COi 17 Bom. h. B. C89 ; $ee notes 
to r. 18. if in violation of this rule, a decrce*holder takes out execution 
-withont sotting-ofT tlio dues of the judgment-dobtor, the Court can under its 
inherent power compel a refund of the sum taken in excess.-r-'^^^onifit 
2Iohan V. Atul Chandra, 24 0. W. N. 4C5 : 60 I. C. 753. 

Set-off in cross-olairas under same decree — Wbore two parties have 
to recover sums from each other uudor the same decree, the party entitled 
to the lesser sum cannet be allowed to tako out execution against the party 
‘entitled to the larger sum, and the Conrt is bound to direct a set'off, or to 
enter satisfaction of tbe smaller sum upon the decree. — Jtigo Mohun v, 
Soorendronath, 13 W R. 106. See also Bam Lai v. Asutosh, 44 I. 0. 445. 

Under this rule all that tbe decree-holder is entitled to enforce exe* 
•cution of is the difference between the amount found recoverable by him and 
the amount which the judgment-debtor is entitled to recover against him. — 
■Qinbala D^ia v. Rani Mina Kumari, 5 C. W. N. 497. See Antjud Ah v. 
P'azul Bossein, 19 W. R. 187 ; Issur Ckunder v. Mun Mohun, 13 W. E. 303. 

A decree in a pre-emption snit directed that the plaintiff should obtain 
possession and recover costs from tbe defendant on payment of the purchase- 
money within a fixed time. Beld, applying the equitable doctrine of set-off, 
that the plaintiff was entitled, when depositing tbe purchase-money under 
the decree, to deduct therefrom tbe sum which the decree awarded to him 
as costs , — Ishri v. Gopal Saran, G A. 351. See also Kapurta Mai v. Walt 
Jhlvkamntad, 2 L, 294 ; Eemendra Nath v. Tulshi, 126 I. C. 831 : A. I. E. 
1930 All. 413, in which the costs and mesne profits till the date of delivery of 
;possession were allowed to be set-off against tbe deposit of purchase-money. 
20. The provisions contained in rules 18 and 19 shall 
Cross-decrees to dccrces for Sale in enforcement) of a 

and cross - claims mortgage Or charge. [New.] 

dn mortgage salts 
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COMMENTARY. 

Object— Mortgage-decrees. — This rule is new. It is inserted in order 
to make it clear that the ptoviaiona as to cross-decrees and cross-claims- 
apply to the case of mortgage-decrees. The rule also makes it clear that the 
expressions " decree for the payment of money” and other similar expressions- 
in the Code do not include a decree for sale in enforcement of a mortgage or 
charge, — Beport of the Select Committee. 

This rule seems to have been framed in accordance with tho principle 
laid down in j^nsftnare Y.Venkatapathi, 29 M. 318, where it has been hold 
that a decree directing the plaintiff to recover the decreed amount by sale- 
of properties but not directing payment by the defendant is essentially a 
decree for money and the provisions as to set-off in S. 246, C. P. Code, 1882. 
(Or. XXI, r. 18^, will apply to such decrees (following Faid/iinadosamv v. 
Somastindaram, 23 M. 473 (F. B.) which overruled 24 M. 412). 

The mortgage decree must be a decree for sale in enforcement of a 
mortgage, otherwise rule 18 will not apply. — Burma Oil Company v. Ma Tin, 
7 E 505, noted under rule 18 ante. Rule 20 will not apply where only a 
preliminary decree for sale has been made in a mortgage suit. — GaUtaun v. 
Radftafttsen, 57 0. 855 : 129 1. C. 420: A. I. R. 1931 Cal. 23, noted ante- 
under rule 18. 

It has been held that a simple decree for recovery of money can be set- 
off against a decree for recovery of money by enforcement of a mortgage or 
dhatg© Nogar v, Bam Chand, 3S A. 240* 7 A. L J. 1179 ; Fenfeota Reddi v. 
Doruiami, (1982) M.'W, N. 1187 • 36 L. W. 644 : 63 M. L J. 722 (even if 
under the mortgage decree tho mortgagor is personally liable for the 
deficiency). 

The costs awarded to a judgment-debtor can be set-off against the. 
money recoverable under a mottsace-decree ; Mirza Sadilky. Hashim, 24 
I. G. 376. 


21 . The Court may, in Us discretion, reJuse execution at 
Siiaoitineous the Same time against the person and propertj^ 
execution. the judgment-debtor. [^S. 230, para. 2.3 


COMMENTARY. 

Simultaneous execution against person and property.— This rule 
should be read with r. 30, which says that a decree may be executed both by 
attachment of person and property. 


Though the Court has discretion to refuse' execution against the 
person and the property simultaneonsly, it has no power to refuse execution 
against the person of the judgment-debtor on the ground that the decree- 
holder must in tho first instance proceed against the property of the 
judgment-debtor ; Eargobind v. Hakim Singh, 6 L. 548 : 93 I G. 64 : A. I. R. 
1926 Lab. 110 ; Eiralal v. Lalchand, A, I. B. 1929 Lah. 86 :'ll’o I. 0. 185. 

, Rppottl.— An ordor unSor thia rule, refusing execution of a decree. 
aimnUancomlj- asainst the person and property of iudement-debtor, is. 
appealable as a decree —Chma Pemaix t. Ohelabhai 7 B SOI 
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22. (1) Wboro an application for execution is made — 
Hotree to f ho w W than one year after the date of 

c&Qte a£ainit «c- tho dccrco, or 

cation In certain (b) against tbo legal representative of a 

*»*«*• party to tbo decree, 

tbo Court executing tbo dccrco shall issue n notice to tho 
person against whom execution is applied for requiring him to 
show cause, on a date to bo fixed, ^vny tbo decree should nob 
be executed against him : 

Provided that no such notice shall bo necessary in conse- 
quence of more than one year having olftp.ccd between tbo dat& 
of the dccrco and tbo application for execution if tho applica- 
tion is made within one year from tbo dato of tbo last order 
against the party against whom execution is applied for, made 
on any previous application for execution, or in consequence of 
the application being made against tho legal represontativo of 
tbo judgment-debtor, if upon a previous application for execu- 
tion against tho same person the Court has ordered execution 
to issue against him. [S. 248.] 

(2) Nothing in tho foregoing sub-rule shall be deemed 
to preclude the Court from issuing any process in execution of 
a decree without issuing tho notice thereby prescribed, if, for 
reasons to be recorded, it considers that the issue of such 
notice would cause unreasonable delay or would defeat the 
ends of justice. [New-] 

COMMENTARY. 

Principle — Scire facias.— “Writs of execution must be sued out with- 
in a year and a day after the judgment is entered otherwise tho Court 
concludes prima Jacie that the judgment is satisfied and extinct; yet, 
however, it will grant a wit of scire facias, for the defendant to show cause 
why the judgment should not be revived and execution had against him. ”~ 
(Stephen’s Commentaries on Blacfestone, p. 432, Vol. 3, 15th Ed.}. The 
provisions of this rule have been borrowed from the English procedure for a 
writ of scire facias; Jooendra x, Shyam Das, 36 0. 843 ; 9 C. L. J. 271 ; 
Livtnia v. Jdadhabmoni, 11 C. L. J. 489, 498 : 14 C. W. N. 560. A scire facias 
is a judicial writ issued for the purpose of substantiating and carrying 
into effect an antecedent judgment. 

Alterations — Effect.— This rule corresponds to S. 248, 0. P. Code, 
1882, with several alterations and additions. The old section has been 
re*arranged and the language re-cast in order to make the meaning more 
clear and intelligible. 

Sub-rule (2) is new. It has given fall discretion to the Court to issue 
process in execution before issuing a notice under this rule, if for any reason' 
the Court is satisfied that the issue of sneh notice would cause unreasonable 
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delay or would defeat the ends of justice. But before doing so. it shall record 
its reasons. The addition is no donbfc an improvement and it has done away 
with the stringent rule which hitherto existed that omission to issue a notice 
rendered the execution proceedings nttff and void', 20 C. 370;^21 B. 424 
(F. B.) ; 21 C. 19 ; 6 C, 103 ; 3 A. 424. See notes, post under ‘ Effect of 
omission to issue notice to the judgment-debtor.” 

The explanation attached to th© old section has been omitted as 
unnecessary in view of S. 37 in which the expression * Court ivhich passed a 
decree ” hag bean clearly defined. 

*' The Committee have omitted the reference to a decree passed in appeal, 
lor that is ordinarily the decree to he executed (Jirisfo Kinkur Boy v. Kajah 
Burrodacaunt Boy, 14 M. I. A. 465 and Muhammad Sulaiman Khan v. 
Mtihamniadyar Khan, 11 A. 267 (P. B.)).” — Report of the Special Committee. 

Rule 22 does nob apply in the case of the summary procedure contained in 
S. Ill, Madras Estates Land Act.* — Subba Reddi v. Miirga^ 118 I. C. 818: 
A. I. E. 1929 Mad. 517. 

Object of notice — is to prevent undue surprise to a judgment-debtor, 
whan more than one year has elapsed between the date of the decree and 
the application for execution, or when the decree is sought to be enforced 
against the legal representative of the party against whom the decree was 
originally made ^Jogendra Chandra r. Shyam Das, 9 0. L J. 271 ; 
36 C. 643. 

A notice under r. 22 is necessary in order that the Court should obtain 
jurisdiotion to sell property by way of execution as against the legal repre- 
sentative of a deceased judgment-debtor.— 'SrisH Chandra v. Bobatannsssa, 
63 C. 825:133 I. C. 670: 85 C. W. N. 220: 53 C. L. J. 46:A L E. 
1931 Cal. 555. 


The object is nob merely to give an opportunity to show cause why the 
decree should not bo executed because, for instance, it is time-barred or has 
been adjusted, but also to give him an opportunity to satisfy before issue of 
execution ; Brava v. Sidram Appa 21 B 424 (F. B ) ; Afjttn v. Gunendra 
20 C. L. J. 341 ; Liyima v Madhabmoni, 11 C. L J. 489, 497 : 14 0. W. N. 
560 ; Lahshmt v. Sris, 13 0. L. .1. 162; Tara Prasanna v. jnanendra, 83 I. C. 
1039 ; A. I, E. 1926 Cal. 86; Gurtidas v. Bhotoanipore Zemindary Go., 25 
C. W. N. 972. 


Proper notice. — An insolvent's estate vested in the Official Assignee 
and a notice was served upon him to show cause why he should not be 
•substituted for the judgment-debtor, Reid that this was not a proper notice 
under this rule and a notice to show cause why the decree should not Be 
executed against him ought to have been issued: Raghunatk v. Sunder, 
41 I. A. 251 : 42 0. 73 (P. C.) : 18 C. W. N. 105S : 20 C. L J. 555 24 I. 0. 
^1:27M.L. J.150: 13 .VL. 3.154:16 Bom. L R. 814. See aho Smith v. 
Kailash. 11 P. 24 : 138 I. 0. 99 : A. 1. R. 1932 Pat, 199. 

An application for transmission of a decree is not an application for 
•execution, and no notice under this rule can be issued upon it ; Chutterpat v. 
Sa,l„ 20 0 W, N. 889 (S'. B.) ; 23 O. L. J. 645, The Eegistrar ot the High 
yourt wnnot order execution to issue, as an order for execution to issue ia a 
judicial act which cannot bo delegated to the Registrar under S. 637 of the 
•old Code; Ibid, 
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In ca«c of instalment drcrco, notice tuulcr this rulo is nrcrB<'»r>’ if 
execution is foupfjt for one year after the decree, thou^ih the dato of default Is 
vrithin one year of the execution of the I'ctition. The /errMOut n ijuo is the 
date of decree and not llio dale of default ; Kcrahxt \ Vuujnh Kationnl UnuK 
Ijtd., 5 L. Li. J G7. 

\Yhorc one of fcveml judpment'dchtors has censed to have an Interest 
in the prorerty, a failure to fon-e him willi notice dors not lUiato the execu* 
tion proceedings in view of o detinito provinjon to that olTect in Art. 182 of 
the Limit.ation Act : T<ir<% Prntanna v, Jnattfndra, A I. II. 1020 Cul. 8G : R8 
I. C. 1039 

On the implication of a dccrcodiolder tlio oxcentinp Court dheoted 
simultaneous issue of three thinps:{]) notice under rtdo 22; (2) notice 
to show cause why the judgmonl-dehtor ahotihl not ho arrested j and (3) a 
warrant for the arrest of the )udpmcnt*dol>tor. The Court-poon was proventod 
from arrestiop the judgment-dohtor. A prosecution under S. 333, I. I’. 0. 
having been launclicd, held, tliat the order for arrest was not illegiil and that 
the accused were Imhlo to bo convicted for the offonco .— Kaula v. 
Emperor. 68 C 9J0 .15 C W. N. 223 : 32 Cr. h. .T. 88G ; l!)31 Or. 0. 696: 
132 1 C. 214 A I R 1931 Cal. -143. 

Proof of notice.— A notice under this rule stands upon n difToront 
footing from a summons or other notice which a |>arty is bound to sorvii, and 
it must bo presumed that a Court, until tho contrary is proved, has duly 
issued such notice wlion required hy law todoso,— fliniofa Soondnree v. 2\aUo 
Kishen, 22 ^V B 6. 

Court's duty to issue notIco.~It is the Court’s duty to Issue notice 
upon tho judgment-debtor when the decree is more than one year old oven 
though the decree-holder may not formally ask and it Is not obligatory upon 
him to do so ; Sltvens v. Kamta, 10 0. h. J. 19 : 2 I. 0, 041 (29,0, 680 
re/d. to). 

Order XXI, r. 22 is not confined to these cases in which tlio ozcoulion 
is taken out against the roprcscntativo of tho judgment-debtor in tho first 
instance. It applies as well to a case where execution has boon takon against 
a judgment-debtor, and on tho death of the judgment-debtor it is souglit to 
be taken against the legal representatives, (42 0. 72 (P. 0,} folld. ; A. I. R. 
1929 Mad. 276, not foUd.).— 5»nM r. Kaila$h,ll P. 241 : A. I. R. 19.32 Pat, 
199: 1381. C. 99. 

Effect of omission to issue notice to tho Judgment-debtor. — The 
question arises whether a sale without notice to the judgment-debtor Is null 
and void by itself or voidable? It was held in Oopal v. Ounamoni, 20 C. 370, 
that the issue of notice is a condition precedent to tho issuo of execution in 
order that the Court should obtain /ttm<f»Wion to sell tho property by voiy 
of execution, and omission to issue such notice renders tho sale null and vnid. 
The decision was approved by the Privy Council in Eaghunath v. Sunder Dae, 
41 1. A. 251 : 42 C. 72 (P. C.) ; 24 I. 0. 304 : 27 M. L. J. 160 : JC Rom. L. R. 
814 : IS A. h. J. 184 ; Shuam Mandal v. Satinath, 44 C. 964 : 38 I. 0. 
493 : 21 G. W. N. 77G ; 24 C. L. J. 623 ; Earn Kinkar v. Sthili Earn, 
27 C. L. J. 528; Font Bhusan v. Siirendra,36 G, L. J. 0: Ci I. C, 26; 
Bajagopala v, Eamanuja Chariar, 47 M. 288 (F. 13.) : 80 1. C. 92 ; A. I. R. 
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1924 Mad 431 ; Saradaw. Krishna Dome, 91 1. 0. 711 : A. I. B. 192G Cal. o39; 
•The Bile is a nullity whether it is purchased by the deoree.holdor {Ramessun 
V. Doorgadass, 6 0. 103 ; Gurudas v. Bkowanipore Zemindarv Co.. Ld., 
25 C. W. N. 972) ; or by a third party {luiamnnnissa v. lAakat Husain, 
3 A. 424;'Sa7ideo v. Ohasiram, 21 C. 19; Parashramv.Balmuhind,Z^ B. 572. 
In a case’-which went to the Privy Council, a decree was sought to bo 
executed against the estate of a deceased judgment-debtor and a person 
described in the application aa the legal representative was served with 
notice under this rule, who objected that he was not the legal representative. 
The executing Court ruled that he was the legal representative. The 
execution went on and the property of tho judgment-debtor was sold. It 
turned out afterwards that the person served with the notice was not the real 
representative. It was held by the Privy Council that the Court having 
d.etermined for the purpose of execution proceedings that the person served 
was the legal representative, it had jurtsdiclion to sell although tho decision as 
to who was the legal representative was erroneons. The omission to serve 
notice on the right parson was a serious irregularity and the sale was voidable 
under Or. XXI, r. 90 or by an independent suit brought within a year as 
provided by Art. 12, Cl. (a) of the Limitation Act. But the sale was a reality 
and was valid so long as proper action under the law was not taken and it 
was not set aside — Malkarjun v. Narahari, 27 I. A. 216: 25 B. 337 (P. 0.) : 
6 0. W. N. 10 ; 2 Bom. L. E. 927 : 10 M. L. J. 86S The point was 
raised in Ltvinia v Madhabtnoni, 11 C. L. J. 489 : 14 C. W. N. 660, 
where all the cases were discussed and the principle enunciated above 
in the Privy Council case was affirmed, and it was held that omission to 
serve notice is a grave irregularity sufficient by itself to justify the reversal 
of the sale if a proper proceeding is taken in that behalf. It was said there 
that 25 B. 337 (P. C.) is an authority for the proposition that a sale held 
without issue of notice under this rule is not a nullity and cannot be 
ignored by tho party whose property has been.sold as if the sale had never 
taken place ; but such omission is a serious irregularity. This principle was 
applied in Lakshmi v. Sris, 13 C. L J. 162 ; Kumed Bewa v. 
Prasanna, 40 0. 45 . Sham Sundar v. Jhumak, 20 C. L. J. 337 : 11 I. 0. 
893. See also Arjun v. Gimendra, 20 0. L. J. 341 : 18 C. "W. N. 1266. 


In accordance with the principle laid down in the cases cited above, it 
has been held in Kumad Bewa v. Prasanna, 40 C. 45 (21 C. 19 not followed) , 
that omission to serve notice is not by itself sufficient to render a sale 
subsequently held, void. In order to justify the setting aside of such a sale 
it must be proved that the omission resulted in substantial injury ; see also 
Lakshmi v. Sns, 13 C. L, J. 162, 164. 


Tho Privy Council case of Baghunath v. Sundar, 41 I A 251 • 
42 0. 72(P. G.): 18C. "W. N. 1058; 24 1.0. 304: 27 M. L. J. 150: 13 
A. L. J. 164: 16 Bom. L. K. 814, seems to have changed the situation. Thera 
It has been laid down ^approving Gojial Chunder w.Gunamani. 20 0. 370) 
that « ti,;™ -. 1 - ;.. ' 


a notice under this rule is necessary to confer on the executing 
^ourt jurisdiction to sell property and the Privy Council decision in 
Malkarjan v. Narahari, 27 I. A. 216: 25 B. 337 (P 0 ) • 6 0 W N 10- 

10 M L. J. 3G3. was distinguisUed as one where notice was ’notually 
B=rT»aon aror8onwhom the Court deeiaed to be the legol representative. 

11 there IB no jimsdiclien to seU without aervioa ol notice, it must fallow 
that tho snhsoanont Bale without notieo is not merely an irresularity but a 
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nuUilv. The Calcutta Htgli Court followed Ha^hunalh v. Sttndar, 41 1. A. 
•251, in Moharaj Bahadur v Surendra, 19 C. W. N. 162, and held that non- 
sorrico of notice vitiates the sale In Shpam ^[afuJal v. Satinath, 44 C. 954 : 
24 C. L. J. 623 : 21 C. W. N. 776 • 38 I. C. 493, also, it has been held that 
omission to giro notice is nota mere irregularity which mates the proceeding 
voidable, but is a defect which goes to the root of the proceeding and renders 
it void for trant of jurndtetion. See also Ham Kinhar v. StkiU Ham, 27 

0. L. J. 623 . Das Narayan v. Afir-V«hrtmrw^f, 6 P. h. J. 319 : Cl I. C. 823. 
See also Hajagopala v^ Hamanujaehariar, 47 If. 283 (F. B.) : 80 I. C. 92 : 
A. I R 1924 Mad 431 : 40 M. L. J. lOJ, where 42 0. 72 (P. C.} has been 
■followed and 45 M. 875 overruled and 25 B. 337 (P. C.) and 14 C. 18 (P. C.) 
•distinguished. See also ifanmatha v. Lachmi, 55 C. 96 : 4G C h J. 679 : 
105 I. C. 65 : A. I. R. 1923 Cal. 60; Smith v. Kailash, 11 P. 241 : 138 I. C. 
•99: A. X. R. 1932 Pat. 199; Chandi v. Jamna, 49 A, 830 : 1021.0.239: 
A I. R. 1923 All. 74 ; Hamdas v. KannamaX, 7 R. 110 : 117 I. C. 245 : 
A. I. R 1929 Rang 161. The mandatory character of the provision as it 
stands only applies when the applic.ation is being first taken out.*— Rarno- 
■naihan v Ramanathan, 30 L. W. 995: 117 I. C. 705 : A. I. R. 1929 Mad. 
275. But see Smith v. Kailash, 11 P. 241 : A. I. R 1932 Pat. 199 noted 
ante. It has been held by a Special Bench of the Patna High Court that 
the rule applies to evorj* application for execution and not merely to the 
first application, and that in every case where an application for execution 
is made more than a year after the last order made against the judgment- 
debtor in any previous application a fresh notice must bo issued (over- 
ruling Mahadeo Singh v. Dhobi Singh, 2 P. 916). — Aditya Frasad v. Bam 
Narayan, 5 P. 1 (S. B.) : 87 I. C. 631 : A. I. R. 1925 Pat. 474 : (1923) 
P. 121. 

SerTice of notice. — A mere issue of notice is not sufficient, service of 
•such notice is essential, otherwise the order for execution is without jurisdic* 
tion and the sale void ; Gurudas Biswas v. Bhowanipore ZemtndaryCo., Ltd,, 26 
C. "W. N. 972. Where notice was served on an undivided brother and on his 
refusal to accept it, it was affixed to the outer door of the outchery ghar in the 
outer apartment, held, that it was proper service. — Sarat v. Joy Sanhar, 134 

1. C. 80' 35 C. W. N. 332 : A. I R. 1931 Cal. 546. Where the notice was issued 
but was suppressed and the sale was set aside and a re-sale was held to the 
knowledge of the judgment-debtor, it ^va3 held that the re-sale was not 
rendered invalid on the ground that a fresh notice under Or. XXI, r. 22 was 
not issued — Fdkhrul Islam v. Rani Bhubaneskwari, 7 P. 790: 117 I. C 648 : 
A. I. E 1929 Pat. 79. Where the notice was not served but the judgment- 
debtor appeared before the executing Court and showed cause against 
execution, 'it was held that the objection regarding the non-issue of notice 
■could not be given effect to. — Chandra Nath v. Nahadwip, 35 C. W. N. 9 : 53 
C. L. J. 329 : 131 1. C. 702: A I. R. 1931 Cal. 476. 

A notice, in order to be valid must give sufficient time to enable 
■the judgment-debtor to come androppose the application (2 B. 449 followed).— 
Lahshmanan v. Palaniappa, A I. R. 1928 Mad. 1052. 

But the rule is sufficiently complied with if notice is given to the adult 
•co-tenants in a case where they and the minor co-teuants live in the same 
house and the minors have no gsuirdian ad-litem on record ; Fani Bhusan v. 
Surendranath, 35 C. L. J. 9 : 64 1. O. 26. 



1591 


CODE OP ClVUt PROCEDURE 


Sch. I. Or. XXI . 
r. 22. 


Proviso. — "Whete the proceedings ore in {act proceedings in continuation 
of the prior execution cases no notice is necessary to the judgment-debtor under 
the provisions of this rule.— Sultan Ba^an r. Bibi, A. I. R. 1023 Cal. 

241. The expression “ last order against the party” includes not merely a 
subsistin'* order but also an order which his been vacated . — Bibi Wakilan v. 
Bibi Ka^irnan, 9 P. 499 • 123 I. 0- 793 : U P. U J. 859 : A. I. B 1930 Pat. 

536. .\n application by the decree-holder to continue the execution proceedings 
against the legal representatives of the deceased judgment-debtor, need not 
necessarily be made by a fresh application {or execution, but it may be made 
by an applicition in the pending execution against the judgmeut-debtor. Such 
an application, if made, is not a fresh applicition lyitbin the meaning of 
S. 49. — SJmnfcflr Bulchond V- -Htrolal, 134 I. G. 730 1 33 Bom. Ij, R. 853: 
A. I. E. 1931 Bom 425. 

^bere the last order passed against a judgment-debtor ivitbvo one year 
of the subsequent application for exeention is passed behind his back, the case 
does not come under the proviso, and notice must issue — Satish v. Pabna 
Dhana Bhandar, AIR. 1930 Cal. 343 ; 51 C. L. J. 197 : 125 I. C. 655. 

Judgment-debtor dying daring execution — Person already on record 
sufficiently representing the estate— Presh notice under this rule not 
necessary. — The initial notice under this rule must be issued at the time 
of the application for exeention, to the judgment-debtor if ho is alive, if the 
application is berond one year from the date of the decree, or to his legal 
representatires in all cases if he is dead before the application is put in ; and 
the omission to do so is an illcgsUty which render the sale void unless sub-rule 
(2) of this rule applies. When such a notice has been initially issued, no fresh 
notice is required by law to be issued on the death of the judgment-debtor 
during the pendency of the proceedings, if some one who can represent and is 
representing the estate is already on the record, even if he be a wrong legal 
representative or a legal representative brought on by the wrong procedure. 
Where an adult legal representative is already on the record and initial 
notice has gone to him under this rule, it is not necessary that notice should 
also go to others , Ramanathan v. Ramanathan, A. I. E. 1929 Uad. 275 : 30 
It W. 995 : 117 I. G. 705. During the suit the son was represented by the 
father as guardian. At the time of execution the son became a major but that 
was not brought to the notice of the Court. Notice under r. 22 was served on 
the father but not on the son. Held that the son, having waived notice, cannot 
he heard to say that its absence is an illegality so as to vitiate the sale — Ibid. 
See s\^o Kunhammad V. EiiUi, 12M, 90: Asisannes'ia DwariJea A I E 
1925 Cal 1227 • 86 1. C. 745. 


Remedy when r"" — -*v 

debtor.— Scenoteant . . ' 

it has been held that • • . ■ ■ . 

publishing or conduc • . 

that rule does not api..,. j.m, piopei ■ - ■ . ‘ 

S. 47 o3 the question arises in exccutic 

bo laised in a separate suit ; ialAmi V ... ' . 

V. Proianna, 40 C. 45 ; liivinia v. JfodaauTnom, 11 0 X> 3 489 • 14 

47M.2-iSiP.B.).80 L C. 92 : A. I. B. lQ2i Mad. 431 : 46M.L. J. 
in Sur;o Jiania v. /ogendra, 64 C,D 3 691; A. I. B. 1939 Cal. 381: 


C.W.N. 
Ghariar, 
104 Bat 
137 1. C. 
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378, it has been held that an application to 8«5t aside sale under Or. XXI» 
r. 90 on the ground of non*florcico of the notice as provided for by Or. XXI, 
r 22 should be made within 30 days from the date of the sale ; if it is an 
application under 8 47, it must l>o made within 3 years from the dato of the 
sale ; but the time may bo extended by the Court in appropriate cases under 
S. 18 of the Limitation Act. 

Rule applies to moveable property or to strangers.— It makes no 
difTcrcnco in the application of this rule, if the property sold without notice 
is moveable property or if the auetioo'pumbasor is a stranger and not the 
decree-holder ; Sahdeo v. Ghaairam, 21 0. 19 ; Shtjam ^{andal v, Satinathf 
44 C. 954 : 24 C. L. J. 523 : 21 0. W. N. 77C : 38 I. C. 493. 

Where tho judgment'debtor had no knowledge of notice or does 
not object.— Whore notice was not personally served on the judgment- 
debtor and ho came to know of the execution proceedings only when bis 
property was attached, hois entitled to prefer objection against execution 
at that stage ; Moehat v. Afeseruddin, 13 C, L. J. 26 (the principle enun- 
ciated in Mtingul v Grtja, 6 C 51 {P. C.) explained). 

Although a judgment-debtor does not contest a notice under this rule, he 
can put in objections when his property is attached ; Chaiterput v. Daya 
Chand. 23 C. L. J. G41, 

Irregular service of notice.— Irregularity in the service of notice as 
distinguished from non-service is a material irregularity within the moaning 
of Or. XXI, r. 90 ; Das Naratn v. Mir Muhammad, 6 P. L J. 319 ; 61 1. 0. 
823 lu such a case a sate can only be avoided. In order to affect the jurisdio- 
tioD of the Court to execute the decree, it must be shown that the notice 
was either not issued or not served and in such a ease the execution sale is 
null and void and need not bo avoided.— JI/omKddeen v. Mohamad, 119 I. 0. 
891 ; A. I. E 1930 Pat. 163. 

Appeal. — An orderrefus* ',o set aside a sale 

without notice is an order unc ’ cond appeal lies; 

Kumed Bewa v. Frasanna, Balmuhind, 

32 B. 672. An objection as to non-sefvioe of notice can bo taken in appeal 
although not taken in the first Court ; Lakshmi v. 5m, 13 C. L. J, 162. 

Effect of issue of notice of execution on limitation. — The issuing of 
a notice under this rule gives a fresh starting point for limitation under 
Art. 182 of the Limitation Act, 1903, whether such notice is issued on a valid 
or invalid application for execution. 

Where notice under this rule is issued, the time provided by Art. 182 of 
the Limitation Act, runs from tbe date of the order directing issue of notice ; 
actual service of tbe notice is not necessary.— i?o»nof?nr v. Sonaji, 27 B, 622 
and Govtnd v. Dada, 28 B. 416. See also Sari v. Tamunabai, 23 B. 35 and 
Jumai V. Abdul Karim, 30 A. 5''"' ‘ » .... 

656, it has been held that t 
means the date when it is actua 

notice. See also Baton Chand , 

Oheruvalh v. Nerath, 30 M. 30: 16 M. L. J. 648. In Koonj v. Girdharee, 
22 W. E. 484, and in Sheo Sahoy v.Birj Beharee, 23 W. E. 195, it has been 
held that time should be reckoned 'from the date of actual service of notice 
upon the judgment-debtor. ■ , ' . • ■ » 

0. P . 0.— 101 
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But the filing of an afiQdavit to prove service of notice under^ this 
has been held to be an application to take a etop-in-aiS of execuUon ■, Fran 
Krishna v. Pratap, 21 C. W. N. 423 : 38 I. C. 636. 

An order for execution of a decree, made after notice to the judgment' 
debtor under this rule, has the effect of such a revivor of decree as prevents 
the execution of the decree from being barred by Art. 180 of the Limitation 
Act, 1877. — Ashoolosh v. Doorga, 6 0. 604 : 8 0. L. E. 23 ; Jogendra v. Snain, 

9 0. L. J. 271 : 36 C. 543 (followed in Kamtni v. Aghore, 110. L. J. j 
Futteh V. Chundrabati, 20 C. 551 ; Sitja Sossein v. ]llonohur Das, 24 0. 234 
(reversing on review, 22 C. 921), and Omrao v. Lachmi, 26 A. 361). Sec also 
Desoo Venkatesa v. Ranga Roto, 33 M. 187. See, however, ilfonofear Das v. 
Futteh Chand, 30 C. 979 : 7 C. W. N. 793. 

Revival of decree by notice to one jodgment-debtor.— Revival of 
decree of the Original Side of the High Court on notice to one only of two 
judgment-dehtora does not keep the decree alive against the other judgment- 
debtors ; jHcLarenv, 38 M. H02. Where there are more than one 

legal representative to a deceased 3 udgment*debtor and a notice under 
Or. r. 22 is nob issued to one of them, the sale is not void in its entirety' : 
it is invalid only as against the person to whom notice was not given.— 
Srish Chandra v. Bahatannessa, 58 C. 825 : 133 I, C. 670 '. 35 C. W. N. 220 : 
63 0 L. J, 46 : A. I. E 1931 Cal. 555. 

Eeasons for dispensing with notice to be recorded. — The omiBsion 
to record the reasons for dispensing with the notice as reguired by sub-rule (2) 
is a mere irregularity ; Bajagopala v. Ramanujachariar, 4? M. 288 (R B .) : 80 
1, 0. 92 : A. I, E. 1924 Mad. 431. Where the decree-holder expressly reguested 
the Court to exercise its powers under sub-rule (2), alleging the ground therefor 
and the Court granted the request but failed to record the reasons for its order ; 
heid that the failure to record the reason under the circumstances was a mere 
irregularity and the order was not vitiated on that ground — Somu Ayyar. v. 
Chelliah, 30 L. W. 230 ; 119 I. C 43 A. I. R. 1929 Mad. 718. The mere faxst 
that the Judge has omitted to record reasons cannot make the act entirely 
invalid.— Ro/aTit Eanta v. Emperor, 58 C. 940: 35 C. W. N. 238: 
132 1. G. 244 . A, I. B. 1931 Cal. 443. Sub-rule (2) is nob mandatory 
(approving 45 M. ^1b).--~Skaikh7ahub v. Mahadev. 34 Bom. L. B. 987. 
But it has been held in Bamdas v. Kannamal, 7 E. 110 : 117 I. 0. 245 : 
A. 3. E 1929 Rang, 161, that where a Judge records no reasons for issuing 
an order of arrest of the judgment-debtor in an execution case instituted 
after one year from the date of the decree, the failure was not a 
mere irregularity but a defect which went to the very root of the proceedings 
and rendered them void for want of jurisdiction ; where however no objec- 
tion was raised to the committal to jail and the question of legality was 
not thoa raised, held that the order could not be subject-matter of an 
appeal, but the High Court could interfere and set aside the order in 
revision. 

23. (1) Where the person to whom notice is issued 
procedare after la-st preceding rule, does not appear 

idoe of Botieo. 9? does not show cause to the satisfaction of 
j ^ decree should not be execut- 

ed, the Court Bhall order the decree to be executed. ' 
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(2^ Where such person offersnny objection to tho cxcciition 
of the decree, the Court Rhali consider such objection and make 
such order as it thinks fit. [S. 349.3 

COMMENTARY. 

Court shall consider objection. — When objection is Clod uodor this 
rnlo, the judge is bound to tnko it into constdoration, and pass order not* 
withstanding tho absonco of tho Judgmont-dobtor and his ploador, for tbs 
decree might bo prima facie nnoxocutablo.— Royfraffab v. Samsadai/, 6 
B. L. R. Ap. G5 : 14 W. R. 165. An objection need not be veriGed ; Sunt 
Gopal V. Jugut, 8 W. R. 200. 

When, after issue of notice, tho legal representative of the judgment- 
debtor neglected to appear and raise objection to the exoeation, and certain 
property belonging to him was sold without opposition, and the B.ale was 

confined and tho purchaser was put into possession ho cannot afterwards 
come and ask to have the sale sot aside as a nullity.— Jn the matter of the 
petition of Samuel Cochrane, 10 B. L. R. 330 : 33 W. R. 310, 

Appeal. — An order by a Muosif refusing to orooute a decree transferred 
for execution, or an objection raised by the judgmont-debtor under this 
rnle, is appealable — •Pernmal y. Venkatarama, 11 M. 130. Where an order 
was virtually under this rale and by a clerical mistake r. 25 was quoted, it 
was held appoatablo ; Angne Lai v. Jajdhh, 9 1. C. 431. 

PROCESS FOR EXECUTION. 

When fchc preliminary measures (if any) 
required by the foregoing rules have been 
taken, the Court shall, unless it sees cause to 
the contrary, issue its process for the execution 

[s. 250:3 

(2) Every such, process shall bear date the day on 
which, it is issued, and shall be signed by the Judge or such 
officer as the Court may appoint in this behalf, and shall be 
sealed with the seal of the Court and delivered to the proper 
officer to bo executed. 

(3) In every such process a day shall be specified on or 

before which it shall be executed. £S. 251-3 

COMMENTARY. 

Alterations. — Sab*rula (1) corresponds to S. 250 with the omission of 
the words ” subject to tha provisionsof 8.245-A and S. 345-3" (S. 56 and r. 37 
of tbU Order) as nanocessary. In sub-rule (2) process has been substituted 
for warrant, as tha former word is more comprehensive. The latter portion 
of 8. 251 has been omitted and reprodneed in rule 25. 


24 . ( 1 ) 

Process for ese* 
cation. 

of the decree. 
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" Shall issue process.” — It is not open to the Court to refuse^ to • 

execute a decree against which no appeal has been preferred, and the tima 
for appealing against which has expired.- — Jshan Chundcr v. AshanooJlah, 
10 C. 817. 

"Shall bear date— Execution of time-expired warrants.” — This 
rule requires the Court to specify in a warrant for execution of a decree, the 
day on or before which the warrant must he executed. It cannot bo executed 
after expiration of the date. A person resisting a time-expired warrant is 
not guilty of any offence.— AWnoiA v. Ananda, 31 C. 424; Atiand Lall'v'. 
Empress, 10 C. 18 ; Sheihh Nasur v Emperor, 37 C. 122 • l4 C. "W. N; 282.' 
Eut a wanant may be executed till the date it bears although the naetr who ■ 
makes it oyer to the peon fixes an earlier date for execution and return ; Suhtd- 
V. Emperor, 40 C. 849 

If a warrant is extended, the date must appear on the Warrant ; Sheikh • 
Nasur v. Emperor, 37 C. 122 

Where a warrant bears no date upon which or before which it was to be- 
executed it was bad and resistance to execution was no offence ; ilfoktnt v.. 
K. Emperor, 36 I C. 871 . 1 P. L J. 550. 

” Shall be signed by the Judge or such other officer as the Court 
may appoint.”— A warrant for arrest may be singed by the Judge himself or ■ 
by the sheristadar who must be duly autborired. — The Deputy Legal 
Emerribranoer v. iftr Sartvar, 6 C. W. N. 845. See also Q. B. v. Janki 
Pro5ad, 8 A. 293. But the word “signed” does not include initials. — Ahdul. 
Qafur V. Queen-Empress, 23 C. 896 and Earn Dayal v. Mahlab Singh, 7 A. 506. 
If the warrant of attachment was not signed by the Judge and did not bear 
the seal of the Court, held that the attachment was bad and resistance to such 
attachment was not an offence. — Khtdtr But y. Emperor, 49 I. 0 171 : 3 
P. L. J. 636, 

An execution sale was set aside on the ground that the warrant had not 
been signed by the Judge, but by a Idunsartm of the Court. — Earn Dayal v. 
Mahlab Singh, 7 A. 506. 

“ Shall be sealed ” — The provisions of this rule aro mandatory, and 
omission to affix the Court’s seal on the warrant renders the attachment 
illegal: Khtdtr Bux v. K. Emperor, 3 P. L. J. 636: 49 1.0.171; Badri 
Gopev. Emperor, 5 P. 216: 7 P. K T. 30: 93 I. C. 146: A. I. B 1926.- 
Pat. 237. 

Delegation of authority to execute. — ^Tbe officer to whomaprocess ia- 
delivoxed for execution may delegate it to another officer for execution ; 
Abdul KaHm v Bullen, 6 A. 385; Dharam Ghand v. Q. E„ 22 C. 696 (distd! 
in Suhed v. Emperor, 40 0. 849) ; Sheo Ffogash v. Bhoop Narain, 22 0. 759 ‘ 
Jagannalh V. Emperor, 30 A. I/. J. 179; A. I. B. 1932 All. 227- 1401 O*’ 
118. ■ * 

A warrant under S. 45 of the Gbaukidari Act cannot be delegated ; Sheikh 
Easur v. Emperor, 37, C. 122, 

Su notes to r. 25. k 

Arrest or attachment without warrant.— The arrest of a judgment. 
dcMor in execution of a doeVoo witbont the officer making the apprehension. 
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having tho warrant in his possession U illegal. — Emprets v. Amar Nalh, 6 A. 
318. Tho judgmonl'dobtor is entitled lo SCO tho warrant ; Shaikh Nds^ir v. 
Emperor. 37 C. 122 (126). 

When a public servant attaches property under a warrant in execution 
of a decree, he must have tho warrant with him, otherwise tho taking of tho 
property is not lawful. — Emperor v. Oaneshi Lai, 27 A. 253. 


23. (1) Tho officer ontriistcd witli tho oxeention of the 
process shall endorse thereon tho day on, and 
Endoricment on manner in, which it was executed, and, if 

•procMs latest day specified in tho process for the 

return thereof has been exceeded, tho reason of the delay, or, if 
it was not executed, tho reason why it was not executed, and 
shall return the process with such endorsement to the Court. 

[S. 34B, including latter part of S. 251.] 
(2) Where the endorsement is to the effect that such 
officer is unable to execute the process, tho Court shall examine 
him touching his alleged inability, and may, if it thinks fit, 
summon and examine witnesses as to such inability, and shall 
record the result. [S. 348.] 

COMMENTARY. 


“ Officer entrusted with ezeoutlon " — means the person who actually 
-conducts execution, t e., seizes property. Such a person is known in English 
law as " Bailiff. ” In mofussil Courts such work is done by persons called 
*' Peons. " 

The words “ officer entrusted with execution ’* clearly indicate that such 
officer is the peon and nob the nacir; Subed AU v. Emperor. 40 0. 849. 


Endorsement on process — Delegation. — The Code does notprohibita 
nazir from delegating a subordinate to execute a warrant for him, and his 
-endorsement is prima fade evidence of the authority of the person to whom 
the warrant is delivered for execution. — Abdul Karim y. Bullen, 6 A. 385. 
See also Dharam Ohandv. Q.E,22 C. 596; and Sheo Progask v. Bhoop 
Narain, 22 C, 759. In Subed AH v Emperor, 40 0. 849, it has been held that 
'the fact that processes are actually addressed to “ bailiffs " shows that the 
^peon executing derives his authority from the Court and not from the nazir 
-who endorses it. It is the nazir’s duty to distribute the process among the 
rpeons and this does not amount in any way to delegation. See notes to r. 24. 


Proof of execution of process. — A return by the naztr to the effect 
that the peon swears that a process has been served is insufficient in law 
to prove the service without the deposition on oath of the peon taken 
■before a competent authority.— J?oj iits^re v. Bydonath, 12 W. E. 365. 
'The nazir’s return is no legal evidence of the service of process. — In the 
•matter of Ntl Kant, W. R. (1864), MU. 9 ; Okhoy v. Ershine, 3 W. E. Mis. 11; 
.Sre^math y. Watson, 4 W. E. Mis. 4 ; Sam Soondur v, Kalee Komul, 6 W. R., 
-Act X. 92; Koo7idun v. Noor AH, 10 W. E. 3 ; Meah Khanv. Narain,' 
.18 "W. E 197 ; and Megh Lall v. Shib Perskad, 7 C. 34, p. 38. See also 
■Subed V. Emperor, 40 0. 849. 
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STAY OF EXECUTION. 

(1) The Court to which a decree has been sent for ' 
execution shalh upon sufficient cause being 
shown, stay the execution of such decree for a - 
^ reasonable time, to enable the judgment-debtor ' 

to apply to the Court by which the decree was passed} or to any 
Court having appellate jurisdiction in respect of the decree or 
the execution thereof, for an order to stay execution, or for any 
other order relating to the decree or execution which might • 
have been made by such Court of first instance or appellate ' 
Court if execution had been issued thereby, or if application 
for execution bad been made thereto. 

(2) Where the property or person of the judgment*debtor ' 
has been seized under an execution, the Court which issued the 
execution may order the restitution of such property or the 
discharge of such person pending the result of the application. 

[S. 239.] 

(3) Before making an order to stay execution or for the 
Power to teooire restitution of property or the discharge of the 

.eotirUy from, or judgment-debtor, the Court may require snoh 
impose conditions security from, or impose such conditions upon, 
apoB, jadgment- the judgment-debtor as it thinks fit. [S. 240.J.‘ 


COMMENTARY. 

Scope.. — Tile stay oi execution contemplated by this rule, if allowed, . 
will Only be for such a period as is necessary for applying to the Court which 
passed the decree or to the appellate Court for any order relating to the - 
execution ol the decree. 


Stay of execution. — ‘Where, in the opinion of the Court, suflGcient 
cause has been shown against the execution of a decree tansfeired for 
execQtioo, the Court should follow the procedure prescribed by this rule. 
But it is beyond its jurisdiction to question the correctness or propriety of 
the orderunder which the decree has been transferred to it for execution. — 
Beerchunder y . JiTaymana, 5 C. 736- See also ZIuUa Abdul y. Sahhinaboo, 
V. Tdohendro. Ul\ DTwncshy. Oolfut. 

21 W. B. 219 ; Bam Lai y. Badhey, 7 A. 330. 


IJcder this rule a Court to which a decree has been transferred may 
icier the objector to the Court which passed the decree.— Jassoofa Kooer v. 
Land UoTtgaQt Bank of Indio, 8 C. 936: 11 0. L. E. 348. 

poutt is competent to stay excention of decree of the High Court for- 
rrT’ . iu^ement-dehtor to apply to the High Court 

that the decree had been obtained ex parte:.- 
without hjs knowledge.— ifirtoonjoy v. Cochrane, 8 "W. E. 202. 
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An order for stay tinder r. 26 cannot bo made on the application of a 
dccrco-holdcr.— Bnih^h v. Karam Chand, 133 I. 0. 613 : A. I. R. 1*J31 
lah. 090. 

Costs.— \S’herc the defendants applied to the appellato Court for stay 
of cxecation of the decree pending the appeal they must pay the costs of tho 
application . — Chutu Lai v. Anantram, 25 C. 893. 

As to the junsdiction of tho Court to which a decree is sent for execa- 
tion to tr^' the question of limitation. se£ notes under S. 42. 

As to tho extent of liahiltty of a surety and tho mode of enforcing a 
surety bond, see notes under S. 145, and Or. XLT, rr. 5 and G. 

Appeal. — Formerly, under tho old Code, an order relating to stay of 
execution was held to bo appc.aIablo as a decree under S. 47 ; see Sleel y. 
Ichehamoyi^ 13 C, 111 ; Kristomohiny v. Bama Churn, 7 C. 733 ; Ghazidin v. 
Fahir, 7 A 73 : Ltngum v Katiduln, 20 M. 3C6 ; Ishtcargar y. Chudasama, 
12 B. 30 Vdeuadeta v. Gregson, 12 C. 624 ; Lxiehneeput v. Sita Nath, 8 0. 
477 The omission of the words “ or to the stay of execution thereof " from 
Cl. fl). S 47 of the present Code, docs not bring an order relating to stay 
of execution, within S 47. Broo to a decision under tho old Code it was 
held that an order relating to stay of execution does not come under S. 47 
and is not appealable (see Nthal Chand v. Bameshari, 9 C. 214). It has 
been held that an order for security to stay execution is neither an order 
under S. 47 nor a “ decree " within S. 2 (3) and is not appealable ; Saraswati 
y. Golap Das, 41 C ICO {DcoU Nandan v. Bansi, 14 C. L. J. 35 j Srinibash 
y. Kesho Prasad, 38 C. 754 referred to). 

27. No order of restitution or discharge under rule 26 
Liability of indg- sh.ill prevent the property or person of a 
meat-debtor dis- judginent-debtor from being retaken in execu- 
charged. tion of the decree sent for execution. [S* 241.]| 

COMMENTARY. 

Scope —This is an exception to the ordinary rule. 0/. S. 58 (2). 

A judgment-debtor, once arrested and imprisoned in execution of a 
decree, cannot, under the Code, bo again arrested under a fresh writ of 
attachment on the same decree ; Secretary of State v. Judah, 12 C. 652 
{followed in In the matter of Bolye Chund Diitt, 20 C. 874 ; distinguished in 
Bajendro v. Chunder, 23 C. 1281. But see Shamji v. Poonja, 26 B, 652. 
where it has been held that re-arrest is nob forbidden (20 0. 874 dissented 
from ; 12 C. 652 distinguished). 

2S. Any order of the Court by which the decree 
Order of Court passcfl, or of 8Uch Court of appeal as 

which passed aforcsaid, in relation to the execution of 
peuate ^Conrt *to decree, shall be binding upon the Court 

be bindiag open ^0 which the decrcc was sent for execution. 

Court applied to £S. 242.^ 
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COMMENTARY, 

Principle. — The transfer of a decree to another Court for execution 
amounts to a qualified delegaiion of the powers possessed by the Court that 
passed the decree in discharging its functions relating to the execution of that 
decree. Such delegation, however, is not complete, nor does it entirely 
divest the Court which transfers the decree, of its powers and functions in 
relation to the execution of such decree : Ghazidin v. Fahir BaJehsh, 7 A. 73 
(76). 

"Where a Sub-Judge’s Court in one district executes a decree of a Sub- 
Judge’s Court in another district, it is bound to comply with a requisition 
from the latter Court to transmit to it the record of the case. — Indur Ghunder 
V, Gopal Chand, 11 W. R. 230. 

For the powers and functions of the Court to which a decree is transferred 
for execution, see notes to S. 42. 


29. 


Stay of execu- 
tion pending suit 
hetweco decree- 
holder and judg- 
'nent-debtor. 

been decided. 


Alteration 
been omitted. 


Where a suit is pending in any Court against the 
holder of a decree of such Court, on the part 
of the person against -whom the decree was 
passed, the Court may, on such terms as to 
security or otherwise, as it thinks fit, stay ese- 
cution of the decree until the pending suit has 

[S. 243.] 

COMMENTARY. 

•The words ‘ 


'either absolutely" in the old section have 


Scope — There is no provision in the law which empowers the Court 
passing a decree to set aside the proceedings under which the decree-holder 
has already been placed in possession in execution of his decree. The 
provisions of this rule have no reference to a case in which execution has 
already been carried out, and the decree-holder has been placed in possession 
of the pioperty decreed to him.— Ghazidin v. Fakir Sakhsh, 7 A. 73. 

Rule 29 refers only to the Court and not to the personality of the 

Judge presiding — i- 

pending before 

in the Court of ■ ■ 

and the latter i 

no indication in the rule that the order should only be passed by the Court 
oioro whom the execution proceedings are ponding. — Narsidas v. Manhar- 
sino. 132 I. C. 507 : 33 Bom. L. B. 370: A. I. R. 1931 Bom. 247. 

The Court has ample power to stay execution under S. 151, in cases not 
provided for by this rule ; Bhagwan v. Harnam, 82 P. R. 1910. As for 
instance when the ex decree isobtained by fraud; Fitzholmes-v. Warvam 
Stngh, 75 I, C. 419 ; A. I. R. 1923 Lah. 514. 


Court" do not limit tho eieroise ot 
Sit ’’5’ io which tlw suit is pending, 

nnt thot Court is empowored to stay oieoution ot deerees transferred to it 
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ior execution from either a Coart of co-ordinato jurisdiotion or o Court of 
.appeal. — Knssa Mai v. Gopi, 10 A. 389. A obtained a decree against B which 
was transferred to another Court for oxccation. In the latter Court B filed 
a declarator^’ suit for injunction to bo issued against A restraining him 
from taking out sale proceedings It was urged that thatnj)plication should bo 
treated as if it had been made under rule 29. 3eld that rule 29 did not 
apply to the facts of the case as /I w.as not the decree-holder of a decree of 
the Court in which the suit ^va^ pending and to which the application was 
made. Rule 29 ^Ta3 only applicable to the holder of a decree of “ such 
Court.” — Tnayat Dcq V. UmraoBc'}, 1221.0.182; A. I. R. 1930 AH. 121. 
But SCO Coolcev. Htsetba Beebe, C Vf.'B. 181. 

“Until the pending suit has been decided.” — Those words mean after 
all rights of appe.al have been exhausted and not merely until a decree has 
been p.assed by the Court. The word ‘ decided ’ means finally decided. — 
Mahesh Chandra v. Jooendra. 55 C. 612 : 32 C. W. N. 181: 1071. C. 79: 
A. I. R. 1923 Cal. 222. This case has been dissented from in Badha Ballav 
V. Pvartlal. 53 C. 1113 : 134 1. C. 939 : 35 C. W. N. 540 : A. I. R 1932 Cal. 19, 
where it has been hold that if an order of stay is made with express reference 
to Or. XXI, r. 29, the order does not operate to stay execution until the 
claim in the suit has been disposed of after exhaustion of all rights of appeal ; 
the order can hare referenoo only to the actual proceeding referred to in the 
•order. 

Whether provisions relating to execution of decrees apply to 
.-awards.— An award filed in Court under S. 11 of the Indian Arbitration Act 
(IX of 1899) is nothing more than an award although it is enforceable as if it 
were a decree and execution of such award cannot be stayed under this rule ; 
Tribhuwandas v. Jivan Chand, 35 B. 196. See also Gajjar y. Bharam Chand, 
12 Bom. L. E. 860. It has been held by the High Courts of Calcutta and 
Allahabad that an award filed in Court under S. 11 of the Arbitration Act 
'being enforceable under S 15 of that Act, as if it were a decree, the provi- 
sions of the Code applicable to the eiecntion of decrees apply to an award so 
filed; Gladstone Wyllte & Co. v. Joosnb, 27 C. W. N. 666: 77 I. 0.868: 
A. I. B. 1924 Cal. 117 : Siial Prasad v. Clement Bobson et Co , 43 A. 394 : 
•61 1. C- 401, 

Appeal —See notes to r. 26. 

Revision — Amount of security. — Security for the full amount of the 
-decree under rule 29 being within the discretion of the Court, High Court 
will not inteifere in revision, unless the discretion was improperly used. — 
^twandas v. Khem Chand, 1161. C. 101: A. I. R. 1929 Sind 110, The 
phraseology of the^ rule indicates that it is not necessary that the Court 
should pass an order for security for the whole amount. The Court has 
.ample discretion in regard to the terms on which the execution of the decree 
•could be stayed. — l^arsidas v. Manhar^ng, 132 1. G. 507 : 33 Bom. L E, 370 : 
A. I. E. 1931 Bom. 247. 

Limitation. — Where the execution of a decree is stayed under this rule 
an application for execution of such decree, after disposal of the suit is 
governed by Art. 178 and not by Art. 179 of the Limitation Act. — Bungiah 
'Gounden v. Nanjappa Bow, 26 M. 780. 
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MODE OP EXECUTION. 

30. Every decree for fche pa3m3ent of money, including a- 
decree for the payment of monc}' as the altor- 
Decrce for pay native to some other relief, may be executed by 
ment of money. detention in the civil prison of the judg- 

ment-debtor, or by the attachment and sale of his property, or by 
both. [S. 254.] 


COMMENTARY. 

Alteration and scope. — Tho languageof tlio old section has been recast 
and made more explicit. The word order has been omitted, as S. 36 says that 
provisions relating to execution of decrees shall apply to execution of orders. 

See r. 21 which lays down that Court may refuse simultaneous execution 
against person and property. 

This rule does not constitute a limitation upon the general right con- 
ferred by S 51 . Lahanu v. Harakchand, 31 1. 0. 285 : 11 N. h. R. 113. 

Alternative to some other relief. — See Or. XX, r. 10. An order made 
under the Land Aoijuisition Act, directing a party, to whom a sum of money 
was awarded as compousation, to refund the money, may bo enforced under 
this rule. — Nobin Ealt v Banalata, 32 C 921 ; 2 0. L. J 595. 

Whore a decree is foi tho delivery of moveable property, and states the 
amount to be paid as an alternative the goods must be delivered if capable- 
of delivery, but if not capable of delivery, then assessed damages should be 
paid. — Kashee Nath v. Debktsto. IG W. R. 240. 

Option as to mode of execution. — Under this rule a judgment-creditor 
has the ojjtion of enforcing his decree against the person or property of the 
judgment-debtor, and the fact that such decree is an ex parte one makes no 
difference — Baj Chunder v Sha7na Soondari, 4 G. 583. 

It isfor the dociee-holderto decide whether he should execute the decree 
for payment of money by tho arrest of the judgment-debtor, or by the 
attachment and sale of his property, or by both While the Court has 
discretion to refuse execution against tho person and property simultane- 
ously under Or XXI, r. 21, it has no authority to refuse an order of commit- 
tal to prison on the ground that tho decree-holder should proceed in the 
first instance against tho property of tho judgment-debtor ; Sargohind 
Kishan Chand v. Uahm Singh, 6 L. 648 : 93 I. C. 54 : A. I. R. 1926 Lah. 110. 
Where n decree-holder wants to execute his decree by arrest and deten- 
tion of tho judgment-debtor, the executing Court cannot deprive him of his 
right and compel him to accept p.ryment in instalments instead . — JBhagtvan v 
Gtrdhart, 125 I. C. Gl* 30 P. L- R. 736; A. I. R. 1930 Lah. 220. 

In a suit for damages for ex parteordor of arrest applied under Or. XXI, 
r. 30. H was fteW that tho requirements of the law were satisfied by the 
plaintin showing that it was tho invariable practice of tho Court onlyto- 
mako an order of that kind when special circumstances are alleged and that 
tho defendant had alleged maliciously such a circumstance, viz., that the* 
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rlaintiff was about to leave tho junsdiction of tho Court, without rcasonablo- 
or probablo cause. It is not necessary for (bo plainlifT to show that tho order- 
was ^^holly wrong or without jurisdiction, or that tho proceedings- 
terminated in his favour.— Sf/rfAowffjAtt v. 27<iri Charan, 3G C. V!. N. 609. 

" Decree for payment of money.”— Tho words ” decree for payment 
of money ” include all sorts of decree for payment of money, except mort- 
gage-decree See notes under rule 20. 

A suit on mortgage-bond was adj'ustcd by tho defendant agreeing to- 
pay the amount claimed and costs, with interest, by instalments within a 
fixed time, and that, in tho event of default, the plaintiff should bo at liberty 
to bring such property to sale. Slid that such decree was a mere money 
decree, and not one which gave tho plaintiff a lien on such property . — Janki 
Prasad v. Paldco Narain, 3 A. 21C. See, however, Dehi Charan v. Pirhhu 
Dm, 3 A 36S, and Jaffannath v Debt Piirsad, 2 P. 7GS : 73 I. C. 698, where 
it has been held that no attachment is necessary in tho case of a decree for 
money when it is provided that if it is not paid by a certain date specific 
immoveable property should bo sold. 

W’here a landlord obtains a decree, for root against his tenant without 
creating a charge and which is on tho face of it a decree for money, ho is at 
liberty in execution to bring to sale the property of the judgment-debtor 
other than the tenure.— Ihrini Prosad v. Narayan Kuman, 17 C. 301. See 
also Fotich Chunder v. Foley, 15 C. 492 (14 C. 14 explained). See also Shahani 
Charan v. Pratap Chandra, 8 C. W. N. 575 and Semrendra Mohan v. Surnomoyi, 
26 0. 103 : 3 C W. N. 38. 

Detention In cisil prison. — The High Court’s power to imprison for con- 
tempt is a jurisdiction inherited from the old Supreme Court, and it has not- 
been affected by the Code. — Marlin v. Lawrence, 4 C. 655. See also- 
Massonbhoy v. Coirajji, 7 B. 1 ; and PJavivalioo v. Farotamdas, 7 B. 6. 

An insolvent, who has obtained a protection order, is not liable to ai-rest 
or imprisonment for arrears of maintenance included in the schedule filed by 
him . — Tokee Bibee v. Abdool Khan, 6 C. 636: 6 C. L E. 458. 

31. (1) Where the decree is foraay specific moveable, or 

for any share in a specific moveable, it may be- 
Decree for aped- executed by the seizure, if practicable, of the 
® moveable or shaie, and by the delivery thereof 
to the party to whom it has been adjudg- 
ed, or to such person as he appoints to receive delivery on- 
his behalf, or by the detention in the civil prison of the 
judgment-debtor, or by the attachment of his property, or 
by both. 

(2) Where any attachment under sub-rule (1) has remain- 
ed in force for six months, if the judgment-debtor has not 
obeyed the decree and the decree-holder has applied to have- 
the attached property sold, such property may bo sold, and out- 
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of the proceeds the Court may award to- the decree-holder, in 
cases where any amount has been fixed by the decree to he 
paid as an alternative to delivery of moveable property, such 
amount, and, in other cases, such compensation as it thinks fit, 
and shall pay the balance (if any) to the judgment-debtor on 
his application. 

(3) "Where the judgment-debtor has obeyed the decree 
.and paid all costs of executing the same which he is bound to 
pay, or where, at the end of six months, from the date of the 
.attachmentj no application to have the property sold has been 
made, or, if made, has been refused, the attachment shall 
-cease. [S. 259.] 


COMMENTARY. 

Alteration. — In sub-rule (1) tbo words ** or ^or the recovery of a wife” 
■wnioh ocouxred after “ <any share in specific moveable," in the old section 
have been omitted; for there can be no such decree under the law, as a 
^fe cannot be treated as a chattel to be delivered over to the husband. 
^Yhere any third person prevents the wife from returning to her husband, 
the latter may obtain an injunction against him, which may be enforced in 
-case of disobedience, either by tbe imprisonment of the defendant or by the 
attachment of his property, or by both. 

Applicability. — This rule is not applicable where the property sought 
■to be attached is not in the possession of the judgment-debtor, e.p., with the 
Bank— v. Ckundt Dat, \ C. W. N. 170. 

^ Bpecific moveable property ’’ — This means the property recovered 
in specie, i e., the very property itself, not any equivalent, substitute or repara- 
u',. include money ; Sanknnni v. Govinda, 37 M. 381. As to 

w at entitles the plaintiff to obtain delivery of specific moveable property by 
■^9 II 1 decree, see Ja/du Venkatasuiba v, /dsiaftc S. N. Go., 


^ directs recovery of moveables and recovery of price 

t\an {n be not delivered and there is no question ofdeteriora- 

-to cvccuto tL articles to be recovered, the decree-holder is not entitled 

■articled 1 for delivery of the 

tlnta v Tw pT'"" «^PPlied).LBafma. 

1927 Cai. C. 26 : 31 C. W. N. 850 : 103 1. C. 740 : A, I. B. 

airS “”•> immoveabla property was given, and it 

JJrU that ttfo C^urt t. ,■ ““ ‘is Mlent of the moveaWas. 

fhV rnofcaUes “ Mt epguire into the value of such of 

JHeehm Mohim. v. GeW CtemS" 19 w R. * 82 ®''’° “>‘«=tiative damages.- 

Sm S. 11 of the SpodOo Belief Act, 
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32- (1) ^Yhcrc the j)arty against whom a decree for tlie 
specific performance of a contract, or for resti- 
Decree for tiilion of conjugal rights, or for an injmiclioD, 
ipecifle perform- passed, lias had an opportunity of 

tion*' orconiotfai decroo and has wilfully failed to 

righti, or for »n ^hoy it, the docroc ina}* bo enforced in the case 
ininnetion of a ^ccrcc for restitution of conjugal rights hi/ the 

attachment of his property or^ in the case of a. 
decree for the f^pccific performance of a contract or for an injunc- 
tion by his detention in the civil prismij or by the attachment 
of his proportv, or bv both. 

[P.\RA. 1, S. 200-3 


(2) Where the party against whom a decree for specific 
performance or for an injunction has been passed is a corpora- 
tion, the decree may be enforced by the attachment of the pro- 
perty of the corporation or, with tho leave of the Court, by the 
detention in tho civil prison of the directors or other principal 
officers thereof, or by both attachment and detention. [New.] 

(3) Where any attachment under sub-rule (1) or sub-rule 
(2) has remained in force for ono year, if the judgment-debtor 
has not obeyed the decree and the decree-holder has applied to- 
have the attached property sold, such property may be sold ; and 
out of the proceeds the Court may award to the decree-holder 
such compensation as it thinks fit, and shall pay the balance (if 
any) to the judgment-debtor on his application. 

[Para. 2, S. 260.] 


(4) Where the judgment-debtorhas obeyed the decree and 
paid all costs of executing the same which he is bound to pay, 
or where, at the end of one year from the date of the attach- 
ment, no application to have the property sold has been made, 
or if made has been refused, the attachment shall cease^ 

(]Para. 3, S. 250.] 


(5) Where a decree for the specific performance of a con- 
tract or for an injunction has not been obeyed, the Court may, 
in lieu of or in addition to all or any of the processes aforesaid, 
direct that tho act required to be done may be done so far as 
practicable by the decree-holder or some other person appointed 
by the Court, at the cost of the judgment-debtor, and upon the 
act being done the expenses incurred may be ascertained in 
such manner as the Court may direct and may be recovered as 
if they were included in the decree. , [New.J 
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IHutiration. 

A, a person of Httle substance, erects a building which renders unin* 
•Imbitable a familv mansion belonging to B A, in spite of his detentioa in prison 
and tbo attachment of his property, declines to obey a decree obtained 
against him by B and directing him to remove the buUding The Court vs of 
opinion that no sum realizable by the sale of .4*3 property would adequately 
compensate B for the depreciation in the value of his mansion. B may apply 
to the Court to remove the building and may recover the cost of such removal 
drom A in the execution proceeding. 

COMMENTARY 

Mteratlans. — In suh'role (l) the vtotds, “ or for aa injtincticfi, has 
•been passed,” have been substituted for the words. “ or for tbs perform- 
ance of, or abstention from, any other particular act has been mads.” 
and tbo words, ” detention m the cwtl prison ” have been substituted for the 
word ” viapi'isonment.” The italicized, words in sub-rule (1) were inserted 
by Amendment Act XXIX of 1923. 

Sub-rule (2) is new ; there was no similar provision in the old section. 

Sub-rule with the illustration is new and corresponds with the 
■English Or. XLII. r. SO ; see notes. 

Scope and applicability -—This role applies equally to cases where a 
party is directed to carry out something as well as to oases where he is direct- 
ed to abstain from doing an act , Ifomifeoran v. Somayajipad, 6 I. 0. 239 : 
7 M. L. T, 227. It applies also to oases where the injunction restrains certain 
persons from doing certain things in perpetuity and not only to cases 
where the imprisonment or attacbmeufc can be continued until the decree 
has been executed ; 4:yfln<5 v. Vathiar, 32 I. C. 693 : 19 M. L T. d32. 

The provisions of this rule are intended chiefly to provide some- 
thing in the nature of a penalty for breach of an order of Court, though 
sub-rule f3) does provide that some portion of the price realised by sale may 
be allocated as compensation to the decree-holder in the suit. In such a 
case the judgment-debtors have no locue standi to apply to set aside the sale 
v^’^der Or. XXI, r. 89. {Semble, the only remedy is to obey the decree and 
pay all costs of executing the same}. — Gafeural* v. Asia Kkatun, 55 0. L. J. 


pecree for epcclflo performance of contract.— Ses Ss. 12 to 30 of the 
Specific Relief Act (I of 1887). 

pjcideotal to the relief to wh.ich a plaintiff is entitled in a decree for 
spcciGc performance arising on a contract for sale, the Court has a right 
to grant possession of the property. A contract for sale includes not only 
the exccutmn of the uecassary documoat but also putting the vendee in 
possesHioa of the property. Therefora, if there is an omission in the plaint 
or in the decree about possession the executing Court is not debarred 
possession of the property (33 693 

^Vo Befiari/ V. Barada, 1311.0. 

629 : 12 P, L. J. 636 : A. I. B. 1931 Pat. 179. 
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" Dtcrcc for restitution ot conjugal rights. —These words "yo 
1 1 the C«le cl I‘i77 as K =00o( the Code of 1859 was hold to l.o made- 
addcil , ( „',lo5,eo toi restitution of ctratug.il rights (aoo Gclha 

^ 23 WK ‘7®)' It was however hold that n 

feereo t« resl.tat.on ol comofi.l right, belsveon Mahomedans or Hindus may 
occrcoi ,eeti<m — loomnuiiti v Ncraijan, 1 B, 164. Sk also 

Ctomo SL” l""r.0\V U 105 Hod .Iiir. N S 317 The iotroduehon 
of rule 33, now gives the Court a diserotion whore orecutins such a decree. 

In an apoliealion lor cscoution ofa decree for restitution of conjugal 
riehts lTo Court will not issue an attachment, without notice to the dofond- 

ant The Court must also ho catisriod on aflldarit that the decree has boon 

iTrved on tta defendant, and that 1,0 has had an opportunity ol obcy.ng tt, 
K . .1 1 ill, ft ha, a house to talc her to. and that ho has giren her notice 
toot! at tS she hal rtuscd _7Vc.f„aorVc,5 v. Uadfiamn.-, 3 C, W.N, 
ixxis (39). 

\ mother dircotod hy a deereo to refrain from provontins her daughter 
a *'• *,s Ivor nermittcd hor to Tcside iH Hof House. Seta that 

at™ "duct do« not in'sUty execution of tho deoreo against her under this 
rule — IjnflS, ft war v Suraj Prasad, 1 A. 601. 

A plea by a wile that sexual intercourse is impossible owing to her 
incotable disease or physical malformation, is not a good delenco. A Judge 
w nn discretion to refuse a deereo for restitution of conjugal rights 
Sr cAcr causVs tLn to which in law justify a wife from refusing to 
«tur? 0 iTve with her husband -Parshotaedasj BaiUani. 21 B. 610. 
S«Tso Daduj; V Rakhesabai. 10 B, 301 (reversing 9 B. 629). 

Where it was the universal custom that a child wife should remain amy 
drom her husband until a certain event had occurted, a Court was hold to 
irom ner » such continsenoy had not happened, m re!u3ing to 

oXt„:ra wtfe to 
23 W. B 22. 

Thoeffeet of a Civil CourtBccreein a suit tor restitution of conjugal 

nVht, is to eooorsedo tho order of tho Criminal Court for mamtenanoa,— 
Tlveshu Bibsc, 27 A. 463 (23 B. 484Mlc»cd). 

Form ot decree in suits for rosUtntlon of conjugal rights.— A 
decree should bo passed iu the form that the husband is entitled to conjugal 
1 rights, that hia wife do lotnm to live with him. and that the parents do not 

1 interfere in any manner to prevent her so dmn g.—Ram TM V 

i 2 Aora 111 ; Robber Khansama sr. Jan Khansama, 8 W. B. 467 ; Jafree 

I RhSmm V. Imdad Bossein. 2 N. W. B. H. C, E. 314 : ShreOM W V. 

' iuugmfAtir, 20 W. B. 50 ; Bait Jfaft ® f 

Jussaudo. 2 Agra 337; and Jiaomum V. Afahemcd. S Agra 98. A decree that 

■' the case be decreed awarding the plaintiff to tafce the defendant as his 
' roarried wife '* is not a proper form of deereo . — Gatha Bam v. Moohtia, 
\ 14B. L.B. 293 : 23 W.K. 179. 

V As to the diseretion of ^ Oanrt while passing a deoreo lor restitution ol 

1 oonjugal rights, see r, 33, which is new. 
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Sub-rule (J)— Decree for Injunoeion.— Sub-rule (1) applies to both 
prohibitory and maodatorj’ injunction ; Sack: Prasad v. Anarnalh, d . 
103 : 22 C. W. N. 851 : 27 C. L. J. 506 ■. 45 I. C. 864. Where a decree for 
perpetual injunction ms made restraining a party from erecting a 
building and he in defiance erected it ; that it was not obligatory on 
the Court to make an order of attachment under this rule against the judg* 
ment*debtor without previous service of notice upon him, calling upon nim 
to comply with the order ; Durga Das v. Dewraj, 33 C. 306 : 10 C. W. N. 
297 : 3 C. L. J 112. 

A decree ordering the removal and pulling down of a wall should be 
executed by the imprisonroent of the judgment-debtor or by attachment ol 
his property, or by both — Prolab v. Pyari^ 8 C. 174 : 9 C. L. B- 453 
{follotced in Khatiya Bihee v. Surry Das, 2 C. L- J 59-« ). See also Bhoahun 
Afc/nm V. Kofein, 10 B L R. Ap. 12: 18 W R. 282. 

Hefrf, that a decree, directing performance of specific acts, and also 
declaring rights of the decree-holders »vas not incapable of execution on the 
obieefcion that it was only declaratory . — Ktshore 'Bun v. Dtvarka, 21 C. 784 
(P C) 

A compromise decree in a suit relating to a right of easement by which 
it was provided that certain things should be done and certain other things 
not to be done, can be enforced under this rule as being a decree for an 
injunction and execution might be ordered as under sub-rule (1) or under 
sub-.ule (5).— SampatA v, Sankara, (1930) M. W. N. 809. 

It was held under the old section, that an order directing a defendant 
to render accounts within a specified time was '* an order requiring the 
performance of a particular act ” within the njeaning of that section, and 
that disobedience to the order was punishable under that section ; Degam- 
har V. Kallynatk, 7 C. 654 ; Rajhwiath v. Ganpatji, 27 A. 374, 

"Wbere a decree directs particular sets to he performed in the manage- 
ment of a temple, it may be enforced by the irnprisonment of the defendants, 
or by the attachment of their property, or by both . — Damodar Bkai v. Bkogi 
Lai. 24 B 45. ^ 

A decree restraining a defendant in his use of certain land, cannot be 
executed against the purchaser of the said land, os the injanetion does not 
run with the land — Dahijabhai v. Bapa Lai, 26 B. 140. See also Samsetji v. 
SariDayal, 32 B. 181. But in Bakarldl v. Parvaiibai, 26 B. 283, it has been 
held that such a decree can be executed against the heirs of a deceased person' 
against whom the decree had been made. 

The plaintiff obtained a decree for mandatory injunction directing the 
defendant to remove a wall erected by him within two months. Two "i’ears 
after the plaintiff sued for damages alleging his cause of action to be defend- 
ant's disobedience of the mandatory injunction. Setd that the suit was not 
maintainable as the plaintiff’s remedy was in execution.— daieftn v 'Bmxle. 
13 A. 98. 

A suit is not maintainable for enforcement of a prohibitory injunction 
embodied m decree but the remedy lies by execution under Or XXI r 32 
of the C. P, Code ; Sachi Prasad, v. Amamath. 46 C. 103 • 22 C W n’ 851 • 
27 0. L. J. OOG : 45 I. 0. 8G4. u. *v . i'* . oo.i 
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A doerco for iojunction passed against tho father os the manager and 
representatiro of tho joint family can bo oxecuted against tho son who, on 
his father's death, represents tho joint family (26 B. 233: 33 Bom. Ii. B. 
266 and 61 B. 37 followed , 42 B. 604 di8tingui9hed).~(?(in«lt v. Narayan, 
65 B. 709: 134 1 C. 961 • 33 Bom. L. R. 1144 : A. I. R. 1931 Bom. 484; 
Manilal r. Kikabhai, 134 I. C. 968: 33 Bom. L. R. 1118 : A. I. B. 1931 Bom. 
482. 


Sab'rnie (3).— >Tho rulo is a highly ponal DDO and must bo construed 
strictly. Under it tho following conditions canst exist before a sale is 
ordered : (o) a valid original attachment ; (b) application within one year of 
that attachment by decreo'holder for sale ; (c) lapse of one year from date of 
attachment ; Badri v. Fakira, 10 I. C. 34 : 170 P. L. R. 1911. 

Sub-rale (6)— Disobedience to order fop Injanotionor for speoiflo 
performance of contract. — This sub'rule is now. It has been borrowed 
from Or. XLII, r. 30 of tho English rules, and snpplies a distinct want. The 
illustration, newly added, clearly explains its meaning. Under the old Code, 
it was held that a decree for injunction conld only be exeented by the 
imprisonment of tho judgmont-dobtoror by attachment of his property as laid 
down in the old section. That relief was not adecioate : Protap r. Peary, 8 0. 
174 ; 9 C. L. B. 463 ; Durgadas v. Dewraj, 33 C. 306 : 10 0. W. N. 297 : 3 

0. L. J. 112 ; Sakarlal v. Parvatibai, 26 B. 283. The new provision will give 
immediate relief wherever possible by causing the decree to be executed 
through the agency of the decree-holder so far as practicable or by appoint- 
ment of some officer of the Court by removal of the obstruction or building.— 
Sochi Prasad v. Amamalh. 46 C. 103 : 22 0. W. N. 851 : 27 C. L. J. 606 : 45 

1. C. 864. But the Court has no power under this rule to order the police 
to see that its decree is carried out; Ooswami Gordhanlalji y, Goswami Mak- 
Sudan, 40 A. 648 : 48 I. 0. 26. 

This new sub-rule is likely to facilitate the execution of injunction decrees 
against the legal representatives or persons other than the original judgment- 
debtor. — Amritlal y. Kaniilal, 13Z I. C. 244: 33 Bom. L E. 266: A. I. R. 
1931 Bom. 380. 

The expression *' the act required to be done ” in sub-rule (6) means 
.■——what has to be done to enforce the injunction ; Sachi Prasad y. Amamath,. 
^^^notednnf^. 

><^p^!^obedience to order of Injanctfon— Contempt of Court. — Tho 
/ pr^er remedy for disobedience of an order of injunction passed by a Civil 
Courtsjs committal for contempt.— Jn the matter af Chandra Kanta, 6 0. 445: 
y C- L^R. 350. See also Pran Jivan Das y. Mayaram, 1 B. H. 0. R. 148 and 
Advocate-General of Bombay v. Qangji AkJiai, 19 B. 152, 

'Where a plaintiff has once obtained a perpetual injunction directing the 
defendant to refrain from certain acts, it is not necessary for the plaintiff to 
sue again for similar relief, if in future the defendant ignores such injunction. 
Disobedience is contempt of Court, and the Court can take proceedings to 
' ' *’ ■’* ■ ■" * * the Limitation Act, 1877.— 

in Bhagvjan y. Sukhdti^ 


C. P. C.— 102 


im 
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. Even a temporary dUobedienoe is pumsliable ; Aiyana "V^ Vaikiar,^ 

I. G. 648. The procedure is to punish for contetopt and not to discharge the 
decree BO as to prevent a decree-holder from taking further eteps*. Ahmad* 
Begam v, Amanai, 1 A. L. J. 431. 

Aa to failure to carry out the Court’s order and contempt of Court, see 
Dharmapal v. Krista Dayal, 10 0. li. J. 631. 

Limitation. — Where a perpetual injanotion has been granted, on each 

■successive breach of it, the decree may be enforced under this rule by an 

application made withia 3 years of onch breach under Art. 178 of the Limi- 
tation Act, 1877. The decree-holdar is not bound to take action in respect 
•of every petty infringement : and the injunction does not by bis inaction 
become inoperative after 3 years irom the date of the first petty breach so 
as to disentitle him to take action where a serious breach is afterwards 
•committed. — Vinkatacha.lla'm v. Veerappa, Pillai, 29 M, 314. See also Bhag' 
■v>an r. Sukhdii, 28 A. 300 : (1906) A. W. N. 10 : 3 A. L. J. 836. 

An opportunity ot obeying'* — Notice not obligatory. — Before 
issuing execution the Court is to see whether the judgment-debtor has 
ample opportunities of obeying tLe injunction or decree, and has wilfully 
•disobeyed it. Where there was opportunity of obeying but the defendant 
wilfully failed to obey, no notice is necessary. It is not obligatory to issue 
any notios before execution under this rule. It is in the discretion of the 
Court; Durgadasv. Deoraj.SZ C. 306 : 10 C. W. N. 297: 3 0. L. J. 112. 
See also Bhagwan v. Sukhdei, 28 A 300 : (1906) A. W N. 10: 3 A, h. J. 836. 
The proper course is to issue a notice first, fixing a time within -which to 
oom ply with the order; Protap v. Peary, 8 0. 174; 9 0. L. R. 463 (dtsftw- 
guUhed in 33 0. 306). Where an application has been dismissed on the 
ground that the debtor has had no opportunity of obeying, there is no bar 
to a subsequent application after such onport-unity was given ; Kishore v. 
Bwarfca, 21 0 784. 

33 . (1) Kotwithsfeanding anything in rule 32, the Court, 
Discretion of either at the time of passing a decree against' 
•Coart la execating a husband for the restitution of conjugal rights 
decrees tor restitn or at any time afterwards, may Order that the 
conjttgai decree shall be executed in the manner nrovid- 
ed in this rule. 

(2) *Whers the Court has made an order under sub-rule 
.(1), it may order that, in the event of thedecreenot being obeyed 
within such period as may he fixed in this behalf, the judgment^ 
■debtor shall make to the decree-holder such periodical payments 
as may be just, and, if it thinks fit, require that the Judgmenfr 
debtor shall, to its satisfaction, secure to the decree-holder such 
periodical payments. 


(3) The Court may from time to time vary or modifv an v 
order made under sub-ralo (2)_ {or tho poriodioal payment of 
mon^-, cither hy aUormg tho times of paymontor by inoroasinff 
or ditnimshing tho amonnt, or may temporarily suspend the 
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rr. 33, 34. 

■ -same as to the whole or any part of tho money bo ordered to bo 
paid, ond again revive the same, cither wholly or in part as it* 
may think just. i 

(4) Any money ordered to bo paid under this rule may bo 
recovered as though it were payable under a decree for the' 
payment of money. [New,]) 

COMMENTARY. 

Alteration In the rale. — Tho itolicizod words, “against a husband ” in 
«ub-rule (1) were added by tha AmeodmontAct XXISof 1923 and tho words, 
'"shall be executed in the manner provided in this rtite,” wore substituted for the 
words, “ shall not be oxocutod by dotontion in prison.” Tho words, "and 
~tha decroe-holder is the wifo,” which occurred in sub-rule (2), were omitted 
^ by the same Act. 

34. (1) Whore a decree is for the execution of a docu- 
ment or for the endorsement of a negotiable 
tionTf'docomert. instrument and the judgment-debtor neglects' 
Of eudorseneBt of OT refuses to obey the decree, the decree-holder 
neioU&bie lastro- may prepare a draft of the document or endorse- 
ment in accordance with the terms of tho decree 
and deliver the same to the Court. [Pab\. 1, S_. 261.] 

(3) The Court shall thereupon cause the draft to be 
served on the judgment-debtor together with a notice requiring 
his objections (if any) to be made within such time as the Court 
fixes in this b^alf. ' [Paea. 2, S. 261.] 

(3) Where the judgment-debtor objects to the draft, his 

objections shall be stated in writing within such time, and the 
Court shall make sucli order approving or altering the draft as 
it thinks fit. [Para. 3, S. 261.] 

(4) The decree-holder shall deliver to the Court a copy 

of the draft with such alterations (if any) as the Court may 
have directed upon the proper stamp-paper if a stamp is requir- 
ed by the law for the time being in force and the Judge or 
such officer as may be appointed in this behalf shall execute the' 
document so delivered. [Paras. 3, 4, S. 261.] 

(5) The execution of a document or the endorsement of a 
negotiable instrument under this rule may he in the following 
form, namely : — 

“ C. D., Judge of the Court of 

'•(or as the case may be), for A. B., in a suit by E. F. against 
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ana shall have the same efieot as the execution of the document .. 
or the endorsement of the negotiable instrument by the party 
ordered to execute or endorse the same. p. 261.],, 

(6) The Court, or such ofBcer as it may appoint in this 
behalf, shall cause the document to be registered if its registra- 
tion is required by the law for the time being in force or the- 
decree-holder desires to have it registered, and may make such 
order as it thinks fit as to the payment of the expenses of the ■ 
registration. pSiEW.]., 

COMMENTARY. 

Alterations. — This rule embodies tbe provisions of Ss. 261 and 262, . 
C. P. Code, 1882, in a re-arranged and modified form. Throughout, the Tvord ■ 
'docummt' has been substituted for conveyance.” The rule has baeU’- 
brought into conformity with the chronological order of erents, and a pro- 
vision has been added to meet the rcQuirements of the Indian Kegjstration 
Act {sM sub-role 6). It was pointed out. in decisions under the old Code, 
that the endorsement by the Judge on the baclc of a mortgage-deed of over 
Bs. 100. showing its transfer to an auction-purchaser requires registration; 

V. ffnf: Din, 2 A. 392. 

Gxeontion of document op endorsement by CooPt.— This rule pre<- 
seribes tbe machinery for enforcing a decree, which direiTts tbe ezeontiou of t 
a conveyance, and the form and the effect of such a conveyance. — Atul . 
Kristo V. Mutty Lai, 3 C W. N. 30. 

Where a decree directed the defendant to execute a conreyanco and pro- 
vided that if he failed, the Court would execute it, and the conveyance was 
executed by the Court, nothing further remained to be done in execution pro- 
ceedings, and if either of the parties wanted to enforce his rights under it, a. 
separate suit was maintainable ; Kali Narain v. Barinatk, 12 C. L.’ J. 599. 

Where a decree based upon a compromise directed that one party 
should execute a hohala in favour of another within'a certain time after the - 
date of the decioe ; held that the proper course for the parties would haVe 
been to proceed regularly as if a decree for specific performance was made. 
Either party ought to have submitted to the Court a draft of the Jcohala 
to bo served on the other side, the other side having tbe right to object to • 
the terms of the draft. Then the nastier abonid have been taken up by the 
Court, or by a proper oflicer of tbe Court to settle the terms of the l^obala 
and then the person who was to execute the document should have executed 
it and filed it in Coart and tbe execution should have been attested by - 
personsknown to the recipient of the Arebaluorby other respectable persons, — 
Dare Krishna v. Priya Nath, 10 0. W. N, 345. 

Whore in a suit for doclaration'of title, a compromise-decree was passed 
undoT which the respondents were directed to execute a mortgage-bond 

a ■ ■ . ■ ' . . • ‘ , . ... 

a suit must depend upon the facts of each case and in the present case, the. 
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• deereo was capable of execution under this rule; Sotidamini v. Behary, 
25 0. Vi\ N. 68. 

The provision in a solcnama, which soUnama has been ombodiod in a 
-decree, that one of the parties shall execute apatla in favour of the other, 

• can bo executed under Or. XXI, r. 34 : Ashwini v. Jiam Oopal, 95 L C. 179 : 
A. I. E. 1926 Cal. 975. 

So also a decree directing transfer of shares may be executed under this 
rule ; Brojendra v. Kalinath, 41 I. 0. 77. 

The Begistrar of the High Court has authority, when so directed, to 
-execute a conveyance on behalf of a party refusing to do so, so as to pass 
his estate, if any, hut has no authority to bind him by entering into any 

• conveyance on his behalf . — Ram Ohunder v. pwarka Nath, 16 0. 330. 

In a snit for specifio performance of an oral agreement, if the defendant 
' fails or refuses to comply with the decree, the Court shall proceed to exercise 

• the power under this rule for carrying out the conveyance.— -OAundcr Kant v, 
.Krishna Sunder, 10 C. 710. 

In a suit for speciGc performance of a contract of sale and to execute a 
' aale-deed, the Court ordered the defendant to execute a deed of sale. On 
'failure of the defendant to do so, the Court executed a deed of sale in plaintiff’s 

• favour under this role . — Nathu v. Budhu, 18 B. 637. 

Courts in British India cannot direct an agent to convey to the principal 
1 properties situate outside jarisdiction. The only way to grant relief is under 
' Or. XXI, r. 62 ; Baviasami v. Karuppan, 29 M. L. J. 651. 

Form of decree.— Form of decree under this rale pointed out.— Qoffur 
'V. BAfiu/f, 26 B. 159. Se^B.\so SarjuPrasadv. Wazir AU,^Z A, 11^. 

Registration . — See notes under heading '* Alteration,” ante. 

Appeal.— An order on an objection toa draft conveyance or endorsement 
T under this rule, is appealable under Or. XLIH, r. 1 (i). 

35 . (1) Where a decree is for the delivery of any 
immoveable property, possoBsion thereof shall be 
■ moveuMe delivered to the party to whom it has been 

'petty. adjudged, or to such person as he may appoint 

to receive delivery on his behalf, and, if neces- 

• sary, by removing any person bound by the decree who refuses 

: to vacate the property. - • [|S. 263.3 

(2) Where a decree is for the joint possession of immove- 
' able property, such possession- shall be delivered by affixing a 
‘ copy of the warrant in some conspicuous place on the property 

• and proclaiming by beat of drum, -or other customary mode, at 
'Some convenient place, the substance of the decree. [New.] 

(3) Where possession of any building or enclosure is to be 
‘ delivered and the person in possession, being bound by the decree, 

• does not afford free access, the Court, through its officers, may. 
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< after giving reasonable ■warning and facility to any woman not. 
appearing in public according to the customs of the country tO' 
withdraw, remove or open any lock or bolt or break open any 
door or do any other act necessary for putting the decree-holder - 
in possession. []New.J 


COMMENTARY. 


Alterations. — Sub-rule (1) corresponds with S. 263, C. P. Code, 1882 
with some verbal changes only. 

Sub-rule (2) is new. It makes provision for delivery of joint possession - 
of immoveable property, to the owner of an undivided share or the purchaser 
of the rights of a co-sharer, as there was no such provision in the old Code. 

Sub-rule (3) is also new. The provision is made in this rule for delivery 
of hhas possession by removing or opening any lock or bolt or by breaking- 
open any door, etc., etc. 

“Bound by the decree, In delivering possession the first thing, 
to be seen is, whether the person who refuses to vacate is bound by the 
decree or not. If he is not bound by the decree ond is a stranger, then he 
cannot be removed, nor his doors can be broken open. 

This rule should be read with S. 146, and proceedings under it may be- 
taken against persons claiming under the judgment-debtor, e.g., the represent- 
atives of a deceased judgment'debtor. 

A landlord obtaining a decree for ejectment against his lessee can execute 
the decree against the sub-lessee also, because he is bound by the decree and 
it is not necessary in such a case to institute separate proceedings under r.i97 
of Or. XXI.—Fwsw/ Sheikh v. Jyotish Chandra, 35 0. W. N. 1132. 


Delivery of possession— -Symbolical and actual. — ^Possession may be- 
delivered in two ways, Viz., delivery of actual or khas possession and delivery 
ai formal or symbolical possession. Sub-rules (1) and (3) speak of actual posses- 
sion, and sub-rule (2) contemplates symbolical possession. Eule 95 contem- 
plates actual possession. Buie 36 (next role) and r. 96 contemplate symbolical ' 
possession. Buies 95 and 96 deal with possession to be given to the auction- 
purchaser. 


Distinction between actual or khas possession under this rule and formal - 
possession under r. 36 explained and the mode of taking possession under 
each of the above rules pointed out by Edge, C. J . — Siiaram v. 2iam Lai, 18- 
A. 440 (F. B.) (pages 449, 450 and 451). 


Constructive” possession by receipt of rent from tenants is not. 
physical possession . — Batul Begum v. HlansurAli, 20 A. 315 (F. B.). 

Symbolical possession does not amount to dispossession as contemplated ■ 

S’ 103).-Ibrahim v. Sam Jadu. . 

JO U. 710. 


"Wlmro the servjco-roport states that symbolical possession was delivered, 
Jt may bo presumed in the absence of anything to the contrary, that the i 
Bam ^132? C complied with.— Oftftajjw v. Kirpa-. 
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Effect of symboHcal possession. — Dolircry of sj^mbolical possossiott 
in cxccntion operates in point o! taw and fact, os betxcten thepartift,ti^ 
complete transfer of possession from one party to another, and forms, ns 
against the jadgment'debtor, a fresh atarting point for limitation in rcsi>cot 
of a suit for possession of the property, although such possession is of no 
craif as offawst third parttes.-^tt^fffofwndhu v. C/ii<mfer, 5 0. C34 
(F. B.) : 5 C. L. R. 54S . Jojyobundhu v. Pumanund, IG 0. C30 (F. B.) 
(10 C. 402 oremiM) ; Shama Charan v. ilfdrfAo5 Chandra, 11 0. 93 ; Jonah' 
Nath V. A. I. R. 1929 Cal. 17C ; BodArt JTnjArm v. Pam 

Bahadur, 22 0. \Y. N. 330 (P. 0.) : 27 C. L. J, 191 : 34 ^r. L J. 97 : 
20 Bom. L R. 502 : 16 A. L. J. 33 : 43 I. C. 263 ; Jlfahadevappa v. Bhima, 46 
B. 710; 66 I. 0. 320: 24 Bom. L. R. 232: A. I. R. 1922 Bom. 27—23; 
Banffonaiha v. SnRjVdsa, 49 M. L. J. 656 : 90 I. 0. 1037 1 A. I. R. 1926 
Mad. 42 : Joffendra Krishna v. Joi/ Shib, 96 I. 0. 481 ; A. I. R. 1926 Oal. 
1172; Afi Husain v. A/sal Husain, 3 L. 130: A. I. R. 1923 Oudh 8: 105 
I. C. 781. 

Though symbolical possession is delivered who^e notual possession 
should have been given, still so far as the judgmont*dohtor and other persons 
bound by the decree are concerned, it operates as delivery* of actual posses* 
sion ; ilaharaja Protap v. Bhaiani Sunder Bans, 71 I. 0. 999. Formal 
delivery under rule 30 (1) amounts to actual delivorj' ; Pandurang v. Sampat, 
72 I. 0. 318 : A. I R, 1923 Nag 237 ; Babu Edal Singh v. Bahn Barn Bahori 
£af, 2 F. L. T. 743. But the delivery of symbolical possession is offeotivo 
only in eases whore C. P. Code recognizes such possession. Such symbolical 
possession does not affect persons impleaded as parties to the suit against 
whom, however, there is no decree for possession ; Baghnnath v, X’ondiAa, 1& 
B. 932 : 68 I. 0. 91 ; A. I. E. 1922 Bom. 2: 24 Bom. L. R. 499. 

'Where a decree'holdor is under the terms of his dooroo entitled to khas 
possession, be cannot take by way of first instalment symbolical possession 
only and thereafter apply for supplemonting what ho has got by being given 
actual possession. His remedy is only to institute a fresh suit, if ho has not 
repudiated the delivery of symbolical possession by tho Oourt*poon.— 
Jagadish v. Nafar, 35 C. W. N. 12*; 131 1. 0. 698 : A. I. E. 1931 Cal. 427. 

Symbolical possession and llmitadon. — Merely /enRof possession of 
immoveable property by a purchaser at a Court*salo cannot prevent limitation 
running in favour of tho j'udgmont'dobtor, where the latter remains in actual 

F“ i * * •’ ccupancy of a tenant or other person 

e ‘ ■ • ■♦ • * . .JanuNamji, 36 B. 373 (F. B.) ; 

i. ■■ ■ ■ '. m. L. R. 499 : 68 1. 0. gi:A. LR. 

1922 Bom. 2 ; Shridhar v. Qanpati, 43 B. 559. The offoct of this decision is 
that symbolical possession given in oitcurostances in which actual possession 
ought to have been given is a nullity, and tho period of limitation for a suit 
for actual possession is 12 years from tho date of sale. Tho Allahabad 
High Court in Jang Bahadur v. Hanwant, 43 A. 620 (P. B.), took tho 
same view as the Bombay High Court. Tho Madras High Court in 
an earlier case (Govind v. Venkata, 17 M. L. J. 698), took tho same view 
as the Calcutta High Court, but in later ca8C8*(Z?Aarn:ola Kamayya v. Bhima> 
ras«««, 49 M. L. J. 303: 861. C. 439: A. I. R. 1926 Mad. 1140; Oovinda 
Sami y. Petha Perumal, 44 I. 0. 839), it followed tho Bombay ilecisions. A 
contrary view has been taken by tho Calcutta High Court whore it has boon 
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held that a suit by an auction-purchaser who has obtained symbolical posses- 
sion for actual possession of land, brought within twelve years^ 
date of symbolical possession is not barred by limitation ; Sari Mohan v, 
J?a6wrali, 24 0. 715 1 Bhulu Beg v. Jaiindra, 27 C. W. N. 24: 77 I. 0. 1035 : 
A. I. E. 1923 Cal. 138. See also the Calcutta cases 'noted above under 
“ Effect of Symbolical Possession.” 

, It should be noted that symbolical possession though effective against 
the judgment-debtor, is of no avail against third persons or strangers ; Sari 
Mohan v. Baburah, 24 C. 715 ; <?m Narain v. Modhusudart^ 17 0. W- N. 324 ; 
see cases noted above under ** Effect of Symbolical Possession.” Thus D con- 
veys his property to A but remains in possession. A soils the property to P . 
In execution of a decree against D the property is sold as D's property and 
purchased by Q. P then sues A and 2) for possession, and gets a decree in 
execution of which he obtains symbolical possession. When he went to take 
actual possession he was resisted by Q whose adverse possession was for more 
than twelve years including D'a adverse possession against A. P then brings a 
•suit against Q. The suit is barred, as the symbolical possession obtained by P 
did not break the continuity of Q’s possession ; Barjivan v. Shivram, 19 B. 
620. In Kocherlakota v. Vadrevu, 27 M. 262, it has been held that symbolical 
possession will affect even a third party when it is delivered with bis know- 
ledge and in his presence. See also Lakshman v. Moru^ 16 B. 722 ; Namdeb v. 
Sam O^iandra, 18 B 37 ; Doyantdhi v. Kelai, 11 C. L. B. 396. 


Symbolical possession, such as may be given by sticking a bamboo into the 
ground or the like, of a dwelling-house of which actual possession might have 
been granted, is not such bona fide possession as will save limitation . — Shotee 
Bath V. Obhoy 5 0. 331. 

It has been held that when the lease purports to be a perpetual lease with- 
out re*"'*"'*— -t . ' • • ts reserved to them but only a nomi- 
nal r ■ jst the grantors would not be effec- 
tive bar in hmitation . — Gossain Palmar 

Puri V. LkiJin senary, lo \j. ^4 (J. 327 refetred to). 

If a person obtaining formal possession in execution of a decree, allows 
12 yearn to elapse without taking any steps to acquire and assert actual 
possession, he loses the title conferred by the decree . — Pearee Mohxm v. 
Jugohundhu, 24 W. R. 418. See eX^oBagdu Majhi v. Diirga Prosad, 9 
C. "W. N. 292 , Bamlal v. Masum AU, 25 A. 35. 

"Where a decree declared that the plaintiff was to get possession of certain 
land alter batwara being made, and the decree-holder, after allowing his 
Tjght to be barred by lapse of time, applied to the Collector, had a batwara 
^Cecledand obtained merely formal possession ; fteZd that such possession 
gave him no fresh cause of action . — Kisbore Singh v. Gobind Sinah 24 
W. R. 33. 


Whore formal possession has been given under a final foreclosure 
but ibo mortgagor continued in actual possession, the remedy is by a 
suit and not under S. 47 of the O. P. Code, consequently the law of limita- 
Roverningsmls. and not execution proceedings —Joffan 
Math V. Mtlap CAand, 28 A. 722 : 3A. L J 504- fiqoSl A W N qiq 

<11 0.93:24 0 . 710:19 A. 499, fr/f»redfo) ^ ^ 
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PellTcry of actaal or khas possession.^— A dccrco, ianot a 

decree for possession, cannot bo executed by au order /or dolivorj' of posses* 
sion of property in the possession of a third party who has acquired a title 
subsequently to the institution of tho suit.— .'/ntecroenfima v. Abtdconnissa, 
new. K. 307. 

The deliver}’ of possession under this rule contemplates the decree* 
bolder being placed in actual possession by possibly dispossessing, in tbo 
eye of law, q third person who is not affected by tbo decree. The more 
formal dcHvoiy of possession cannot of itself effect such dispossession, unless 
the dcpri^'at>on of possession bo complete as a fact, a conclusion which the 
Court has to form on the whole of the ovidonco.— .Bam Chandra v. Bavji, 
20 J3. 351 (F. B.) (13 B. 213 rf/erredto). 

If in execution of a decree for khas possession, it is neccssaiy’ to remove 
any of tbo defendants from Ibo land covered by the decree, tbe Court, on 
application, is authorized to remove such person ; but if the decree is silent 
as to the building situated on the land, it is not within the province of the 
Court, which executes, to direct that the building be pulled down.-— J?odho 
Gohind v Drijendro Coomar, 18 W. R. 627. 

Where plaintiff sued defendant as trespasser, the prayer in the plaint 
being for khas possession and the defendant set up adverse title, the decree 
given against the latter for possession was bold to give the judgment'creditor 
the possession sued for, t.e , legal possession as provided by this section 
(i.e., this rule).— Ba; jilunfjul r. Anund Moyee, 11 W. R. 63, 

Delivery of possession of land under a decree lor redemption, includes 
standing crops thereon, — Aung Bow v. 2f<«e Oaung, 3 L. B. E. 129. 

Second application.— A deeree*hoIder who has been put in possession 
under this rule and has been obstructed by a third person on behalf of the 
judgment-debtor cannot put in a second application for possession under 
this rule ; Thandavaroya v. Subramania, 29 M. L. J. 504. 

But a decree-holder in a partition suit who has been given partial pos* 

- session of portion of tbo property allotted to him in an execution case which 

- was dismissed after delivery of formal possession, can maintain a second 
application in execution for actual possession under this rule; Khetra y. 

• Jogendra, 48 I. C. 7. 

Joint possession — Undivided share.— -When in execution of a decree 
' held by her, the *decree*bolder purchased an undivided share in a bouse 

• which the judgment-debtor owned jointly with S a third person, and the 
’judgment-debtor resisted the decree-holder when attempting to get posses- 
'sion — held one. construction of this rule and r. 96, be was entitled to have 
•the judgment-debtor removed from the premises; Sarvi Began v. Taj 

Began, 36 A. 181. 

Tbe provisions of this rule clearly sho^v that a plaintiff who is entitled 
'to joint-possession can bo granted decree for joint-possession, whether he was 
•originally in joint-possession, and was subsequently dispossessed, or whether 
’Tie had never been in possession ; Jagarnath v. Bamphal, 34 A. 150 {Phani 
’Singh v. Nawab Singh, 28 A. I6I dissented from) ; Banuman Prasad v. 
Bathnra, 61 A. 303 (F. B.) : 26 A. L. J. 992 : 112 I. 0. 143 : A. I. E. 1928 All. 
-»472, The Court has discretion in the matter, but it Is not to be guided by 
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any other consideration than the rights of the ^rties. If th© plaintiff JS 
entitled to a decree in accordance with the principles of justice, equity 
good conscience, the Court must give him a decree, whether it bolisves that, 
it would ba useful or not. — Jdid. 

Per Oldfield, J.— An usufructuary mortgagee of the ghare of a co-parcencr 
in a joint-family property is not entitled to a decree for joint-possession. — 
(Per Napier, J., contra) in Kota Balahhadra v. Ketra, 16 M. h. i. 229. 

Break open. — In a case in which the officers of a Court were unable to- 
give possession on account of the house being looked up by the judgment- 
debtor; held that the Court was bound to remove the lock and to place the 
decree-holder in possession of the house — Gunesli Ghunder v. liam Pknnee, 
22 W. E. 283. 

Where a decree only directed plaintiff’s right of passage through a 
doorway, and to remove the brick-work with which it was filled : SelK 
that, in executing it, the decree-holder was not authorized to remove a* 
wooden door in existence there — Kooknse Kant v. Nund- Loll, 25 W. B. 120. 

Use of force in giving possession.— A bailiff authorised to give 
possession may use a reasonable degree of force in order to effect the removal- 
of persons bound by the decree and refusing to vacate the same. If the wnt. 
simply authorizes *' to give possession ” and there ore no words expressly 
Ruthorising forcible removal, the omission is immaterial ; Sleredifk v. Sanji* 
hani 42 0. 313 ; 19 G. W. N 273. 

Resistance or obstruction to delivery of possession.— See r. 97 tt- 
seq and notes. 

36 . Where a decree is for the delivery of any immove- 
Decree for dcH- able property in the ocoDpancy of a tenant or 
very of iromove- Other person entitled to occupy the same and 
able prorerty not bouxid by the decree to relinquish such 
when in occh- occupancy, the Court shall order delivery to be- 
pancy of tenant. made by affixing a copy of the warrant in 
some conspicuous place on the property, and proclaiming to the 
occupant by beat of drum or other customary mode, at some- 
convenient place, the substance of the decree in regard to the 
property. [g. 264 .] 

COMMENTARY. 

Symbolical possasaion and khas possession . — See notes to r. 35- 
abovo. 

Procedure for delivery of poasesaion.— This rule imperatively 
requires that a copy of the writ of doliverj- of possession should be affixed iu' 
some conspicuous place on or near the property, the object of the provision 
hojDg that the co-sharers and tenants may know that possession has been 
transferred to the decrea-holdor. Failure to comply with this procedure is- 
fat^ to the delivcrj- of possession ; Javhn v. Peman, 55 I. C. 19 ; Nidhiram- 
Hamow Singh V. Miekht Bam, 11 L. L.J. 146: 
118 I. C. 301 : x\. I. B. 1929 Lah. 545, 

Applicability of the rnJe.— Order XXI, t. 36 applies only to a case 
wncre the property ts in the ©xdusiro possession of a person not bound by the^ 



Or. XXL 
r. 36. 


irODH OF EXECUTIOK 


1621 


dccrco and entitled to remain in possession. It docs not apply to a caso of 
a ioint-holdinj; Vkhich is covered by r. 36; Devi Sahai v. Damji Lai, 
27 P. L R. G17 • 97 I. C. 170 : A. I. R. 1920 Inh. 663. 

Delivery of property in occopaney of tenants, etc. — Where a 
decree is p.irtly for a share of land in the kha$ possession of the defendant,, 
and p.irtly for a share of land in tbo possession of tho ryots, the decree as to- 
the former can only bo executed under r. 36 and as to tho latter according to 
this rule. — Shama Soonilcree v. Jardine Slcinner d Co., 7 W. R. 376 (reversing 
3 W. R 144). 

If there is a decree for partition and tho lands aro in tho possession of 
tenants, delivery can bo given under this rule.— tlppcfo Raghava v. Uppala 
Ramanuja, 26 M. 78. 

An order for delivery of possession of a house according to this rule is 
correct vrben the objector asserts that ho has a right of residence in it; Jibaru 
V. Simnkha, 20 I. C. 671. 

A person disturbing tbo possession of another, without any right- 
legitimately derived from any competent person to do so, is not a “ person 
entitled to occupy " the property within the meaning of this rule ; Ibrahim 
V. Kcmammal, 43 M. L. J. 179 : 70 1. G. 765 : A. I. E. 1923 Mad. 25. 

Possession vithout the Intervention of Court. — The Code of Civil 
Procedure does not limit the applicant to any particular manner of obtaining 
possession, and there is nothing in the Code to prevent the deeree’bolder or 
auotlon*purcbaser to obtain possession without the assistance of the Court. 
Possession actually taken without the intervention of Court is equally 
effectual.— OiAoj/a Chum v. Rajendro Coomar, 22 W. E. 406 ; Salig Ram v. 
Meheen Loll, 2 Agra 235 : Lillu v. Annaji, 5 B. 887 ; and Bandu v. Naha, 
15 B. 238. 

Snit for khas possession after symbolical possession. — A suit by 
an auction*purcbaser to obtain possession of lands the subject of his purchase, 
will lie when it is shown that an attempt has been made to obtain possession 
in execution proceedings, and that such attempt has become unsuccessful. — 
l&war Pershad v. Jai Narain, I2 0. 169 (10 C. Ii. E. 258 distinguished). 
See also Seru Mohun v. Bhagoban Din, 9 C. 602 ; Balvant Santaram 
V. Babaji, 8 B. 602 ; and Sevu v. Muttu Sami, 10 M. 53. A plaintiff who has 
obtained only symbolical possession in execution of a former decree, is 
entitled to maintain a fresh suit against the same defendant to obtain actual 
possession.— .Shankar Bisto v. Narsingrav, 22 B. 667; lagadisv. Nafar, 
85 0. W. N. 12 : 131 1. 0. 698 : A. I. B. 1931 Cal. 427. 

Magistrate to give effect to Civil Court’s decree for possession.— 
A magistrate is bound to give effect to the decree of the Civil Courts and to- 
maintain the party in possession, who under the decree has already been put 
in possession of the property in dispute.— -Xun/o Behari v. Kheira Pal, 29 
C. 203 : 6 0. W. N. 38 (26 C. 625 referred to ; distd. in Ragava v. Krishna' 
sami, 31 M. 416). 

It is duty of the Magistrate in proceedings under S. 145, Cr. P. Code, to 
find possession in accordance with the decree of the Civil Court under which 
possession has been delivered. — Gulraj Marwari y. Sheik Bhatoo, 32 C. 796- 
(22 C. 297 cited’, approved in Kulada v. BouasA, 33 C. 33: 10 C. W. N. 
257 : 2 C. Ii. J. 271 ; Akhog v. Basu Rai, 37 0. L. J. 256). The weight to 
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•1)6 atfcacbed to such previous orders depends on the partictilar circumstances 
•of the case ; see Parmeshwar v. Kailaspati, 1 P. L. J. 236. See also Krishna 
V. Abdul, 30 C. 155 (F. B.). 

There having been considerable conflict of authority the Calcutta High 
' Court has settled the question in a Full Bench decision in which the majority 
(Mukerji, J., dissenting) has held that the words “actual possession" in Sub- 
sec. (l) of Sec. 145, Cr, P. G., mean actual physical possession even though 
wrongful, e. g., that of a recent trespasser in actual physical possession at the 
•time of the proceedings under S 145 : that the word " dispute ” in the 
•same sub-section means actual disagreement existing between the parties at 
the time of the proceedings under S. 145 even though the question as to 
the right to possession has already been decided by a Civil Court. See also 
the dissentient judgment in which the previousauthorities have been referred 
to and it has been said that the words “actual possession" in Sub-sec. (1) 
of S. 145 mean actual physical possession even though wrongful, e. g., that of 
a recent trespasser in actual physical possession at the time of the proceeding 
•under S. 145, but the words have this meaning only in cases in which the dispute 
as to possession has not been determined by a Civil Court as explained below ; 
that the word dispute” in the same sub-section does nob mean any 
• dispute hut dispute as to actu^■l liossession. It further means actual disagree* 
ment existing between the parties at the time of the proceeding under 
S. 145 bub when there has been a previous decision of a Civil Court it has 
this meaning if the decision of the Civil Court amounts only to a determi- 
nation of the right to possession. It has not this meaning where such right 
and a consequent claim to possession have been negatived by a decree which 
18 either infer ;par^M or may be treated as such and where khas or actual 
possession has been delivered by the Civil Court either inter partes or between 
^rties who may in effect be regardednas parties to the proceeding. — Agni 
Jiuniar v. Ilantazaddin, 33 C. W. N. 1173 : 48 C. L. J. 193. 


ARREST AND DETENTION IN THE ClYIL PRISON. 


(^) Notwithstanding anything in these rules, where 
Diseretio nary application is for the execution of a decree 
power to permit fot the payment of money by the arrest and 
to^Bhow* ° ^ <ietention in the civil prison of a judgment- 
ftgainst detenUon liable lo be arrested in pursuance 

In priion. application, the Court may, instead of 

. issuing a warrant for his arrest, issue a notice 
ca ling upon him to appear before the Court on a day to 
D specilicd in the notice and show cause why he should not be 
committed to the civil prison. 


appearance is not made in obedience to the 
decree-holder so requires, issue a 
warrant for the arrest of the judgment-debtor. [S. 245-B.] 


COMMENTARY. 

HotwUhetai.dlne anything In thas. rnlaa.-S« rr. 11 and ai „f 
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IsBoe of warrant when jaddment-dobtor does not reside within 
the jarisdlctlon of the Court.— Tho fact that tho judgmont-dobtor does 
not Tosido within tho jurisdiction of tho Court is not a sudiciont reason for 
refusing to issuo a warrant for hts arrest, although such a warrant can bo> 
oxocutod only within tho Court’s territorial jurisdiction. In such cases the 
Court should fix o date for tho return of tho warrant ; Krishna v. Bidya, 
44 1. C. 296- 3 P. L.J. 95 

Arrest of a judgment-debtor In execution of a mortgage-decree. — 
In a mortgago'dccreo, execution of which Is being taken with a view to 
bring tho mortgaged property to sale, it is not compotont to tho executing 
Court to direct the arrest of the judgmont-dobtor,— ZlAapiral/i r. Bank of 
Northern India, 31 V. L. R. 143 : 121 1. C. 293 : A. I. E. 1930 Lab. 103. 

“ Issue notice”. — Tho Court may issuo notice against a jndgtnent-debtor 
who in other execution proceedings has applied for insolvency ; Qanpal v. 
Mahadev, 22 B. 731. 

The issue of a notice under this rulo is not a revivor of a decree for 
purposes of limitation ; Chatterpul v. Baj/a Ckand, II I. C. 216. 

The Court may choose between two alternative courses. It may issue a- 
notice to show cause or it may issue at once a warrant of arrest. It cannot 
issue a notice and a warrant at tho same time.— Puna Mahton v. Emperor, 
13 P. L. J. 502. 

Appearance after notice . — See r. 40 for procedure to be followed after 
appearance. 

Undischarged insolvent can be arrested under civil warrant in 
absence of protection order.— As S. 28 of the Provincial Insolvency Act 
of 1920 does no longer protect the insolvent from arrest, an adjudged Insolvent 
has to apply for protection from arrest or detention under S. 31 of the Act 
and in the absence of a protection order, he can be arrested in execution of a 
decree against him ; Boshan v. Gulam Mohiddin, 31 Bom. L. B. 206 : A. I. 

1929 Bom. 136 ; Eari Bam v. Sri Krishan Earn, 49 A. 201 : 100 I. C. 320 : 
A. I. R. 1927 All. 418. 


38- Every warrant for. the arrest of a judgment-debtor 
shall direct the officer entrusted with its execu- 
Warrant for ar- tion to bring him before the Court with all con- 
rest to direct jndg- venient speed, unless tho-amount which he has 
brought n” ordered to pay, together with the interest 

thereon and the cost (if any) to which he is 
liable, be sooner paid. [S. 337.] 

39 . (1) No judgment-debtor shall be arrested' in execu- 

tion of a decree unless and until the decree- 
8 n b 8 1 B t en ee- holder pays into Court such sum as the Judge 
allowance. thinks sufficient for the subsistence of the 

judgment-debtor from the time of his arrest until he can be 
brought before the Court. 
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(2) Where a jndgment-debtor is committed to the civil 
prison in execution of a decree, the Court shall fix for his suh- 
sieteuoe such monthly allowance as he may be entitled to 
according to the scales fixed under section 57, or, where no such 
Seales have been fixed, as it considers sufficient with reference 
to the class to which he belongs. 

(3) The monthly allowance fixed by the Court shall be 
•supplied by the party on whose application the judgment-debtor 
has been arrested by monthly payments in advance before the 
first day of each month. 

(41 The first payment shall be made to the proper officer 
of the Gonrt tor such portion of the current month as remains 
unexpired before the judgment-debtor is committed to the civil 
prison, and the subsequent payments (if any) should be made 
to the officer in charge of the civil prison. [S. 339.J 

(6) Sums disbursed by the decree-holder for the subsistence 
of the judgment-debtor in the civil prison shall be deemed to be 
costs in the suit ; 

Provided that the judgment-debtor shall not be detained 
in the civil prison or arrested on account of any sum so 
disbursed. [S. 340.] 


COMMENTARY. 

Arrest. — Sub^Utaaco money must b© paid into Coart before the order 
for arrest can bo made ; Kastur Ghand v. Ravji, 4 B. 65, 


Subsistence money to be paid ia adyance. — Subsisteoce money for a 
month must be paid in advance ; a similar payment must be received in 
advance every successive month pending the imprisonment; and i£ any 
such payraont be not made, the prisoner is entitled to be released and further 
detention ts lUegai —~ln re Sanoy Lall^ Bourke, 0. C. 51 ; Ana. Ali v. 
Joj/doyal, Bourke, O. C- 52, See aUo Speyer y. Janssen, BourkOv O. 0, 28 ; 
IivYB Suwiboo ChuTtder , In re Boorje, Bourke, O. 0.59; In the matter of 
Thornpsort,^OKiT^Q,O.Q. A21:J>uity.Gomelius,6 B. B R. Ap. 79. SubaiB- 
tonco money must be paid before the commencameat of the month for which 
it is paid ; Haladhar v. Andnka, 5 B. Ii. R. Ap. 80. 


Arrest before judgment.— Where a defondant is arrested before 
judgment, hissubdatonco money is to ho fixed in the same way as in the case 
cl an artostm exoculion ol naocroo; and if the plaintiff fails to nay the 
subsistcnco money fixed by -tho Court, the defendant ia ootifclod to bis dis- 

1 Ind, Jur. N. S. 327 : 
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"Whoro a judgment-debtor appears before the 
Court in obedience to a notice issued under 
rule 37, or is brought before the Court after 
being arrested in execution of a decree for the 
payment of money, and it appears to the Court 
that the judgment-debtor is unable from pover- 
ty or other sufficicntcauso to pay the amount of 
the decree or, if that amount is payable by instalments, the 
amount of any instalment thereof, tho Court may, upon such 
terms (if any) as it thinks ht, make an order disallowing the 
-application for his arrest and detention, or directing his release, 
as the case may bo. 

(2) Before making an order under snb-rule (1), the Court 
may take into consideration any allegation of the decree-holder 
touching any of tho following matters, namely : — 

(a) tho decree being for asumfor which the judgmenfe- 
dobtor was bound in any fiduciary capacity to 
account; 

(i) the transfer, concealment or removal by the judg- 
ment-debtor of any part of his property after 
tho date of the institution of the suit in which 
the decree was passed, or the commission by 
bim after that date of any other act of bad faith 
in relation to his property, with the object or 
effect of obstructing or delaying the decree-holder 
in the execution of the decree ; 

(c) any undue preference given by the judgment- 

debtor to any of his other creditors ; 

(d) refusal or neglect on the part of the judgment- 

debtor to pay the amount of the decree or some 
part thereof when he has, or since the date of 
the decree has had, the'means of paying it j 

(e) the likelihood of the judgment-debtor absconding 

or leaving tho jurisdiction of the Court with the 
object or effect of obstructing or delaying the 
decree-holder in the execution of the decree- 

(3) While any of the matters mentioned in sub-rule (12) 

■are being considered, the Court may, in its discretion, order tno 
judgment-debtor to be detained in the civil prison, or leave him 
in the custody of an officer of the Court, or release him on his 
furnishing security, to tho satisfaction of the Court, for his 
appearance when required by tbo Court. , 


Or. XXI. . 
r. 40. 

40. (1) 

PreeccdiBjt on 
Appe&r&ace of 
Jodf^eot-debter 
In obedlenee to 
notice or after 
arreit. 
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(4) A judgment-debtor released under this rule may he- 
re-arrested. 

(5) Where the Court does not make an order under sub- 

rule (1), it shall cause the judgment-debtor to be arrested if he has 
not already been arrested and, subject to the other provisions ,of 
this Code, commit him to the civil prison. [S. SST-A.j; 

COMMENTARY. 

Wterations.— Thia rule corresponda to S. 337*A of the 0. F. Code, 1882, 
vrith a change of V7ordins. It ^aa added to tba C. F. Code of 1882, from tbs 
Uebtor'a Act VI of 1888 (S. 4). 

“May disallow arrest."— A ludgcoeot-debtor ■who is not able to get in 
h-is assets readily may be enable to escape arrest and imprisonment. Bnt the- 
Court is armed with sufficient power under this rule to prevent such a debtor 
from being unnecessarily harassed; Ponnutwami v. Narayanaswami,. 
211. 0.293; 25 M. L. J. 545. 

After notice the judgment-debtor appeared and pleaded poverty. The 
Court alter enquiry under this rule disallowed the objection and directed bis 
immediate arrest and commitment to jail. If the cause is insufficient the 
Court is bound to order arrest-, Oubbcy v. Bom Doj/of, 2 0. W. N. 588. 
Lunacy is a good cause for refusal of a warrant for arrest ; Bhanabhai v. 
Ohoiabhai, 22 B. 961, 

Wbete a decree is passed against three persons, and the Court is satisfied 
that one of them is really unable to pay while the other two possess pro- 
perty, the Court may reject an application made by the decree-bolder for the 
arrest of the judgment-debtor who is unable to pay ; La-la Das v. JWof, 
4 L L 3. 266 79 I. 0. 651 . A. I, B. 1922 Lab. 269. 

NVbeto a judgment-debtor against whom a warrant is issued applies to 
the Court for an enquiry into his pauperism after the issue of a warrant 
against him without notice and before he is arrested, it is not necessary to 
invoke the provisions of S. 161. as it is still open to him to surrender himself 
in Court and then to move it to pass an order under r. 40 (3).— /tmondos v. 
Khemchand. 116 I C. 101 -.A. I. B. 1929 Sind 110. 

Insolvency. — An insolvent, who has not inserted in bis Schedule a debt 
for which a decreo U subsequently obtained, is not protected from arrest in 
execution of such decree, merely because his property is in the bands of the 
Becoivcr ; Panna Lall v. Kankaiya, 16 C. 85 There is nothing to prevent 
the Court from issuing a warrant of arrest against a j'udgment-debtor at 
the instance of ODD decroo'holder pending an enquiry into the judgment- 
debtor's application for inaolvonoy in ozoootion of a decreo of another decree- 
holder ; Qanpal v. Mahadev, 22 B. 73l, 'Where a judgment-debtor was arreatod 
in otocution of a decree while all hiepropertios were put into the possession 
o! the ad tntfnm Becaiver appointed in th© insolvency proceedings, held that 
the Court ought to have given him the beneQt of r. 40 so long as the property 
was in the hands of the Rocoivor and should not have arrested him and sent' 
him to jail.— -Taracliand v, Jawahar Zlal, 131 1. 0. 20B : 32 P JL B 311 - 
A. I. B. 1931 lab. 121 
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Failure to apply forlnsolveney— Surety— A iudgmont-dobtornppllod 

under S 65 (4) and a person slood surely ' • • 

Before the duo date, the judgmont-doblor of 

applying for insolvency. The Court postpc , rvto 

subsequent to tho date Hnally fixed for bis appearance; but on this date the 


judgment-debtor remained absent. ITrW that tho surety was absolved from 
liability as tho original date fixed for tho judgment-debtor's appearance was, no 
longer to bo regarded as tho date fixed for his appearance and no proceedings 
took place on that day : Dhagtoan v. Bhagat, Gl P. W. R. 1910. 

Transfer, concealment, removal or any other act of bad faith. 

The Code contemplates a case of activo concealment, or removal of substantive 
property since tho institution of tbo suit In which was passed the decree in 
execution of wb:cb tbo judgment-debtor was arrested or imprisoned, with 
intent to deprive tho creditors of a\*ailablo assets for division ; Sukrii Narain 
r. Eaghunath, 7 A. 446. The Court must tako'into consideration any allegation 
of the decree-holder touching the fact of tho concealment, removal, transfer 
etc. before releasing the judgment-debtor. If the lower Coui-t fails to do so, 
the High Court in second appeal may either remand the case to the lower 
Court or decide it itself on tho evidence under- S. 103 of 0. P. Code . — Bank 
of Bekar v. Bikan Prasad, 118 I. 0. 312 : A. I. B. 1929 Pat. 728. 

The words “ bad faith " mean bad faith in respect of the debt for which 
he has been imprisoned and with regard to which tho application has been 
made— Seo Onen/af Sank V. itfflnf JlfrtrfAad, 3 B. L. R Ap 14; In re Qwti 
Das Bose, 7 B L R Ap. 23 ; Butler v. Lloyd, 12 B. L. R. Ap. 12 ; Anonymous, 

1 Ind. Jnr. N. S. 8. See, however. Smith v. Boggs, 5 B. L E. Ap. 22, 
where it has been hold that tho words "bad faith" meant bad faith .not 
only in respect of the application but included bad faith on previous 
occasions. In Tn re Soopersaud, 2 Ind. Jur. N. S, 91, and !n re Sub Chunder, 

2 Ind Jur. K. S. d3-nole, it was held that the acts of bad faith are not 
limited to acts of bad faith committed by the prisoner in his application for 
discharge, but included acts of bad faith in the manner of incurring faia 
original liability. Acts of bad faith must be done wilfully . — Karim Baksh v.. 
Mtsrilal, 7 A. 295. 

Acts of bad faith towards creditors just at the period at which the 
applicant . . . , ^ 

matterof v. Pierce Leslie cf (7o., 2 M. 219. 

See also G 118, where it has been held that the 

expression "any other act of bad faith" not oaly means any act of bad 
faith which bears directly upon the conduct of the debtor in the matters 
leading up to his application for insolvency bat also includes acts of bad 
faith committed by the applicant for declaration of insolvency antecedent 
to his application. Followed in Gaya Din v, Sira Lai, 26 A. 517. 

The bad faith, the reckless contracting of debts, tho unfair preference 
of creditors, the transfer, removal or concealment of property, the making 
of false statements in the application, are all acts of misconduct that will 
debar the applicant from obtaining the relief and the protection he seeks.--. 
Salamat Alt v. Minahan, 4 A, 337, 

The test of good faith is whether the transaction is genuine or colonr- 
able ; Zlahammadunissa v. Bachelor, 29 B. 428 (434). 

C.P C.— 103 
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Undue preference.— 01. (c) applies to cases where the transfer 
would, under any enactment for the time being in force, be void, as a 
fraudulent preference, if the debtor were adjudged an insolvent. As to when 
a transfer of property by a debtor may be avoided as a fraudulent preference, 
jee S, 37 of the Provincial Insolvency Act (III of 1907), and S. 53 of the 
Transfer of Property Act (17 of 1882). 

A debtor, who gives an unfair preference to one creditor by giving him 
a large proportion of his property, so as to reduce the ahgtiot share of the 
other creditors, acts fraudulently ; Dadapa v. Vtshnudas, 12 B. 424. But in 
Brotcn V. Ferguson, 16 M. 499 (following Butcher v. SUad, h. B. 7 E. & I. 
Ap. 839), it baa been held that a mortgage by the debtor to one of his 
creditors to secure a batted debt, elnce renewed, did not amount to an act of 
fraudulent preference within the meaning of this section. See also Joahim v. 
Secretary of Stat«, 3 A 530, where \t has been held that an assignment by a 
debtor of all his property to one of his creditors, did not amount to an 
‘ undue preference ” within the meaning of this section. 

In deciding whether or not a payment mad© to a particular creditor 
amounts to an unfair preference, the Courts may fairly refer to, and be 
guided by, the provisions of the Insolvent Act, which treats a transaction as 
an unfair preference only when it has occurred within a limited time before 
the insolvency proceedvogs — In the matter of William Hosfie, 11 C. 451. 

For the meaning of the word " cxeditoTt” see Jn the matter of Chunni 
Lai, 29 C. 503. 

Refusal or neglect to pay the amount ot the decree. — Reckless 
trading, although unaccompanied by any legal or moral fraud, is a ground for 
suspending protection . — In reBag^ot, Bourkelns. 6. 


A Judge would nob be osercising a right discretion, if he refused relief 
in the c^e of persons, who, although knowing that they had no means of 
paying at the time the debt was contracted, yet honestly believed upon 
reasonable grounds that they would have the means of paying eventually. — 
Bavacki Packi v. Pierce Leshe if Co , 2 M 2l9 

Some part thereof ” in Cl (<f) refers to decrees for payment of money 
gocerally and not only to instalment decrees ; Cowie (f Co. v. Skidmore, 7 
Bur. L. T 212. 

Clause (3)— Security — The security to be furnished by a judgment- 
debtor must be proper and not illusory.—DAurani v. Kshitipaii, 64 G 782 ; 
100 I. C. 66- A 1 E. 1928 Cal 62. 


tdkeUhood of the judgment-debtor absconding. — A person must go 
away from Ins place of business for tbo purpose of being absent in order that 
It may be irojvossible or difiicuU for his creditors to find him, and a mere 
retirement to the private part of the house would not nccessarilv be such 
departuro. — In re Chnnput Singh, 20 C. 771. 


Appeal.— An appeallics from an order made under this rule disallow- 
ing an asMdication by a decrco-holdnr for the arrest and imprisonment of the 
f appealable as a decree under 8. 47 

70 T^n Ml '*• Afaf, 4 1*. L. J. 2G6: 

^ r -*^9. Similarly, an appeal lies from an order 

Scha.na«r. 
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ATTACHMENT OF PROPERTY. 

4-1. Where a decree is for the payment of money the 
Elimination of (Ificreo-holdcr may apply to the Court for an 

Jad|ment » d ebtor OrdCT tha^— 

til to M» property. tho judgmcnt-dobtor, or 

(b) in the case of a corporation, any officer thereof, or 

(c) any other person, 

be orally examined as to whether an}* or what debts are owing 
to the judgment-debtor and whether the judgment-debtor has 
.any and what other property or means of satisfying the decree ; 
-and the Court make an order for the attendance and exami- 
'•nation of such judgment-debtor, or officer or other person, and 
for the production of any books or documents. [OL S. 267.3 

COMMENTARY. 

Alteration,— Thii rule has been substituted for S. 267 of theO. P. Code 
of 1882, which has been recast and changed. The main distinctions between 
•this rule and the old section, are (1) that this rule refers to a Aecrufor pay- 
mtnt of money, but the language of the old section covered all sorts of decrees : 
(2) this rule provides for the examination of the judoment-dehlor or any other 
^person at the instance of the decree-holder but under the old section the 
'tlourt had power to act on its own motion. 

Object.— The object of this rule is to obtain discovery for purposes of 
•execution, to avoid unnecessary troubles in obtaining satisfaction of money 
decrees. But orders for discovery or personal examination may operate 
harshly and ought not to be made unless the Court is satished about the. 
hona fidei of the application and its urgent necessity ; Nztional Sank Ld. v, 
Ohuznavi, 43 C. 285: 34 I. C. 287 (on appeal, see 20 0. W. N. 562). 

“ Any other person.”— This rule is applicable to all the property of 
'the judgment-debtor out of which the decree can be satisfied either by 
delivery in obedience to the decree or by sale. A person may be examined 
in respect of property which is prima facie the property of the judgment- 
. ■ debtor even though such person may allege that he is a mortgagee in posses* 
•sion of the attached property-. — In re PrevijiTrikuin Das, 17 B. 614. See also 
AssuT Purshotam v. Suttonbat, 16 B. 152. 

Production. — On an application by the decree-holder for execution of 
the decree bj’ attachment of a debt, the Court may require the production in 
Court of the judgment-debtor’s books of account; Adfoodhya v. Middleton, 
•3 N. VI. P. H. C.R. 334. 

Attachment. — In the normal coarse of things, attachment does not 
.per sfl create or confer a title. It only prevents an alienation of the property 
•■during the subsistence of the attachment. — Shanker v. Mahomed Ismail, 
:125 I. C. 28: A.I. R. 1930 AU. 669. 
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AttachTsent in 
case of decree for 
rent or mesne pro- 
fltaorothcr matter, 
amonnt of which 
to be sabsetioentiy 
determined 


4 - 2 . "Where a decree directs an inquiry 
as to rent or mesne profits or any other matter, 
the property of the jadgment-debtor may, be- 
fore the amount due from him has been ascer- 
tained, be attached, as in the case of an 
ordinary decree for the payment of money. 

[^S. 255‘J 

COMMENTARY. 


Attachment after preliminary decree. — A decree for possession and 
mesne profits to be ascertained after enquiry is a decree for money, and 
there is no irregularity in the decree-holder applying for attachment of the 
judgment-dehtor'e property, pending the ascertainment of mesne-profits. 
Sharoda Moyes v. TTooma Moyee, 8 W. B. D ffolld. in KisJiory v. Mahomed 
Muzaffar, 18 C. 188 ; refd. to in Bamasami Tdaik v. Itamasami Ghetli, 
30 il. 255). 

If the judgment-debtor dies after preliminary decree and before final 
decree, his lepresentatives srill not be bound unless they ^rete brought on 
the record at the time of the ascertainment of the mesne*profits ; Radha 
Frasad v. Lai Sahah Rat, 17 I. A. 160: 13 A. 53 (P. 0.). 


43 . Where the property to be attached is moveable pro- 
iUactaent .1 Other than agricultural 'P/oduce, in the 

noveabu property possessiou of the judgment-debtor, the attach- 
ethcr thsiB agri- meut shall be made by actual seizure, and the 
cnitorai prodace, attaching officer shall keep the property in his 
in poBsession of ovm Custody or in the custody of one of his 
jadimeni-debtor subordinates, and shall be responsible for the 
due custody thereof ; 

Provided that, -when the property seized is subject to 
speedy and natural decay, or when the expense of keeping it in 
custody is likely to exceed its value, the attaching officer may 
sell it at once. [S. 269, Paras. 1 and 2.] 


COMMENTARY. 


C.P 
than 
tho j 

parn. i ol tlio old section. 


as. 1 and 2 of S. 269, 
mg. The words, "other 
• the words ** other than 
66,” which occurred in 


Moveahlo property —Under tho present Code moroabla proport' 
■nclodcs powins oropa. S 2. Cl, (13); bnt money is not “ movoabi; 
pTOpetty. Aiawnp Lvn Bye v. Ma»ng Po Nyun, A. I. B. 1924 Bang. 21, 

Property outside jurisdiction. — Tho attachment under this rule cai 
be effected only when tho property is situate within tho juiigdiction of tli. 
Court issuing attachment ; Reyg Dunlop d Co, v. Ja'jannalK, 39 G. 104, 110. 
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’ Actnal Bfiizare. — A TmiTAnt of nttActitacot was oxccntcd by aQizing 
it to the outer door of n warehouse in which goods belonging to tho jndg* 
mont-dobtor wore stored Tho door was cot broken open nor was physical 
possession taken of h-Tb |q offect, was actual 

seizure within tho tanchand v. Bank of 

Madras, 27 M. 34G. ' cattle it is nob always 

necessary that there should bo actual.Boizuro of tho c.attIo by physical contact. 
Thus where tho cattle have already been tied and secured it is sufDcient if 
tho officer goes sufficiently near them to explain to others that ho has come 
to attach tho property and to intimate his intention to do so. — Bajamraju v, 
Tirapattraju. 12G I. C. GOl : A. I, K. 1930 Mad. 670. Eemoval of articles by 
the Amin with tho help of coolies is seizure. — Narasinham v. Nara' 
stmkamurttj, (1930) M. W. N. 437. 

Where after tho removal of attachment and delivery of the property to a 
third person, a suit was brought by tho decroo'holdor for a declaration that 
tho property belongs to tho }udgmoot*debtor and tho suit was decreed, the 
attachment cannot bo restored by the mere force of the decree, A first 
seizure and custody are necessary for the attachment, — Lalihmichand v. 
Oiettyar, 8 B 401 : 12G I. C. 223 : A. I. E. 1930 Bang. 247. 

*■ Shall be responsible for the due custody thereof.”— An attaching 
officer deputed to attach moveable properties before attachment, having 
attached the properties, entrusted them tea third person without the permis* 
sion of the Court. The property was lost. Held that the attaching officer 
must make good the loss and not the third person entrusted with the 
propoity, and the Court had power under Or. XXI, r. 43 to make the 
‘ order ; Badri Prasad v. Chokhelal, 24 A. L. J. 561 : 48 A. 610 : A. I. B. 
1926 All. 406. But where a person to whom goods attached were made over 
for Safe custody by the attaching officer, on his executing a 
bond undertaking to produce them in Court, falls to produce tho goods 
when required by the Court, the decree-holder is not competent to proceed 
against the surety under S. 145 ; Raja of Venkatagiri v. Sara, 39 M. L. J. 
472; 60 L C. 134. The Allahabad High Court, inMadko Prasad v. 
Pearey Lai, 19 A, I/, J. 247 ; 62 1.0. 719, held that the surety could be 
proceeded against under S. 145. Where the petitioner was given the 

- custody of certain cart-loads of timber and tiles belonging to the judgment- 
debtor on executing a bond to produce them before the Court when requir- 
ed, and subsequently, when required by tho Court to do so, represented 
that he would deliver tho goods to tho purchaser at the Court-sale whoever 

' he might be, and the Court therefore forfeited his bond, hdd, that having 

- regard to tho nature of the goods, the Court went wrong in ordering 
their production in Court, that the goods must have been sold on the spot 
where they were stored and the order of forfeiture of the bond should be 
set aside. — Alagappan v. Sankarakailasan, (1927) M. W. N. 919, So far 
as the question of the responsibility of the attaching officer is concerned 

- there is no conQict between rr. 43 and 122 as addded by the Allahabad 
High Court. It is his duty to make (he most convenient and economical 

• arrangement but his legal responsibility will continue till the Court approves 
-of the arrangement. When the Court has approved of it his' res- 
ponsibility comes to an end, but pending approval it subsists (43 A. 510 
-overruled).— Skaktr Susatn y. ChandooLal, 134 I. C. 836 (P. B.) : 29 
-Ji. L. J. 865 : A. I. E. 1931 AIL 567. 
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V . . mil I'V tlio attacliinfi officer is illegal.— i’rarcrer v. 

VoAlW) Wi 1181.0. S72:48 0.L,J.288 : 33 0.W.N.- 

. . /| 4 . Where the property to be attached; 

a'v'lrtWo'l V>'i' iini'io"'*''"’"* produce, the attachment shall be 

' tiiliili' by affixing a copy of the warrant of. 

liO wlo'i " "'II', li produce i.s a glowing crop, on the- 
' lii iiil on wliich such crop has gro'wn, or 
iM will'll' "" 0 ^' Pi'odiiee has been cut or gathered, on- 
' lillii lliroshing-floor or place for treading out- 
pi'iiin or the like or fodder-stack on or in which; 
li, III doiiosited, 

mmllii'r I'lipy "» outer door or on some other cons— 
pli'Kotlii |i|ill (if Mil' liouso in which the judgment-debtor ordinarily 
liiiillli'H oil ivltii tliu leave of the Court, on the outer door or on 
(1(11110 oll|i'( ('oi("liii'"ouK part of the house in which he carries 
(III liiliillioiiii 01 ' personally works for gam or in which he is. . 
Iilinull III liiivo lust resided 01 carried on business or person- 
nil (• pot Ill'll for gain; and the produce shall thereupon be- 
lli'l'lili'li III lil'Vi! passed into the possession of the Court. 

PNew.]; 

COMMENTARY. 

IfCIOVlttl! Iiropfi. — GrotviDg crops" ure rooTeablo property. See tha- 
lisitlllUoil 111 if H llUl- 'Hke defipition of moveable property, as given in tbo 
hO'-e'lll L'u'l'i, lietl rondored the .lollowing cases obsolete and inoperative • 5 • 
J(. |j 11. HU I 13 W. B. 270 ; 14 A. 30 , 15 A. 394, and 6 B. 593. 

Ji|i|'liill!h"‘‘'' produce —As to oxemption, see S. 61. 

Pfilllcdy imseing from the judgment-debtor,— Where the attaoh- 
Ihclil: of III"' J'/'l"" erops is made merely by beat of drum and the procedure 
l.ti-rctlb'-'l liy lids rule is not followed, the produce cannot be deemed to have- 
1 lliiltt till' poMCSsion of the ludgmont-dobtor into tbo possession of the - 
buith— Hew Snkal v. Emperer, 129 1. O. 715 : A. I. B, 1931 All. 142. 

(I) Where agricultural produce is attached, the 
M to ^ourt shall make such aiTangements for the 

III, I'l.v to be lit to bo cut or gathered ‘mm at wuiobit . 
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subsequent order, the judgment-debtor may tend, cut, gather and 
store the produce and do anj’ other act necessary for maturing or 
preserving it; and if the judgment-debtor fails to do all or any of 
such acts, the decree-holder iim^with the permission of the Court 
and subject to the like conditions, do all oraii}’ of them either by 
himself or by any person appointed by him in this behalf, and 
the costs incurred by the decree-holder shall bo recoverable from 
the judgment-debtor as if they wore included in, or formed 
part of, the decree. 

(3) Agricultural produce attached as a growing crop 
shall not be deemed to have ceased to he under attachment or 
to require re-attachment merely because it has been severed 
from the soil. 

(4) Where an order for the attachment of a growing crop 
has been made at a considerable time before the crop is likely 
to be lit to be cut or gathered, the Court ‘may suspend the 
execution of the order for such time as it thinks lit, and may, 
in its discretion, make a further order prohibiting the removal 
of the crop ponding the execution of the order of attachment. 

(5) A growing crop which from its nature does not 

admit of being stored shall not be attached under this rule at 
any time less than twenty days before the time at which it is 
likely to be fit to be cut or gathered. [New.] 

46: (1) In the case of — 

Attachment of g, uot secured by a negotiable 

debt, share and instrument, 

il “of (&) a share in the capital of a corpora- 

Jadfinent-dohtor. tion, 

(c) other moveable property not in the possession of 
the judgment-debtor, except property deposited 
in, or in the custody of, any Court, 
the attachment shall be made by a written order prohibiting, — 

(t) in the case of the debt, thecreditor from recovering 

the debt and the debtor from making payment 
thereof until the further order of the Court ; 

(u) in the case of the share, the person in whose name 

the share may be standing from transferring 
ths same or receiving any dividend thereon ; 

(tjt) in the case of the other moveable property except 
as aforesaid, the person in possession of the 
same from giving it over to the judgment- 
debtor. 
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(2) A copy of such order shall be affixed on some con- 
spicuous part of the Court-house and another copy shall be 
sent in the case of the debt, to the debtor, in the case of the 
share, to the proper officer of the corporation, and, in the case 
of the other moveable property (except as aforesaid), to the 
person in possession of the same, 

(3) A debtor prohibited under clause (f) of sub-rule (1) 

may pay the amount of bis debt into Court, and such payment 
shall discharge him as efiectually as payment to the party 
entitled to receive the same. [^S* 268.] 


COMMENTARY. 


Debt.”-— The term ' debt ' in this role is used in its legal sense of a 
debt eifchev due or accruing due. An annnity not yet due is not a debt and 
cannot he attached , Padwanund \ Rama Prasad, 14 C. L. J. 127. A debt 
is a sum of money 'which is now payable or will become payabie in fiifeure by 
Mason of a present oWigation -Pel- Lindley. L J.. in Webb y. Stenton, 11 
/u- \ 1 -5? ^ Bancbaram v. Adyanaih, 36 0. 936 

' ‘ ' L ut existing debt though payable at a future date 

18 attachable ; Tufussool v. Rughoonatk, 14 M. I. A. 40, 60. A sum payable 
upon a contingericy, however, is not a debt and does not become a debt until 
he contingency happens Thus when .4 is bound under a deed to pay to 5 
during the lifetime of the latter, there cannot be a 
attachment of any portion of the allowance by a prohibitory order issued 
to A on a ^ate anterior to the time when tbo same falls due to B ; Saridae 
V. Baroda, 27 C. 38. See also Padmanund v. Rama Prasad, 14 C. L. J. 127. 

Attachment of debt payable by person outside jurisdiction. — It 
^ to ^ Court, in execution of a decree for money, to attach 

•t this rule, at the instance of tho decree-holder, a debt payable to the 
?? tbo jurisdiction, by a person not resident within 

Court. Thus J, in execution of a decree against S in 
Court, applied there for an order of afctaobmenfc of Bs. 6.750 
be due to H from a firm in Calcutta and a prohibitory order was 
Burdw^n^r could not be attached by the 

in S S!) 0. 104 {Obiter dictum 

^ 108 : 10 W. B. 447, ,wt /Mowed). An orier nnaei' 

over th/ issuing the order has jurisdiction 
1071 c rfi \ 5«® attachment is to bo laada.—Nazarali v. Bala, 

^^23 Nag. 210. Payments to bo made to a railS 
> ctor for work done as well as tho ralaiy and tho allowance of a servant 
of n railway company cannot bo attached under Or. XXI r 48 • the Siatinn- 
«astor of tho place where tho contract work was done is not tL 

3 ?^C' W posi-.Handns v. 
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be debarred from bringinfi a suit in respect of it. ^Yhat it prohibits is the 
recovery of the debt and the payment of it by the debtor to the creditor. An 
order of attachment under tins n»lo is not an injunction or order st.aying a 
suit within the meaning of S. 15 of Iho Limitation s\ct. —Shib Sinyh v. Si/o 
Bam, 13 A. 76 (followed in CcUector of Elatcah v. Belt Maharani, 14 A. 162 ; 
a^irmed by the P. C. in 17 A IDS (P. C.)). See also Musst. Sheoraja v. 
Jaoan, 49 I, C. 63. 

An order of attachment under this rule only operates so .as to give tho 
judgment-creditor certain rights in execution. It .does not operate, when 
those rights are not exercised before tho presentation, of an insolvency, so as 
to create in favour of tho judgment-creditor a title which prevails against 
that of the Official Assignee, under the vesting order in insolvency made 
after tho order of attachment.*— ATrisAnasincmy v. O^ctal Assignee, 26 M. 673. 
Tho effect of attachment is only to prevent private alienation, it does not 
confer title. But a vesting order passed by a competent Foreign Court 
(Secunderabad) is a transfer by oixsration of law and tho rights of the Official 
Receiver override those under an earlier attachment in British India 
(411 A. 201 • 42 C. 72, referred to ; C. 423 erplatned and 26 M. 673, 
refifrf on).— OtTicial Becetver of Secunderabad v. Lahshi Narai/ana, 54 M 727 : 
132 I C 297 : (1931) M. W. N. 444 : A. I. R. 1931 Mad. 474 : 61 M. L. J. 774. 

An attaching creditor is not in the same position as an assignee for 
value without notice of a prior assignment but stands in respect of prior 
assignments in no hotter position than his judgmont-dobtor; Mcgji Ilansraj 
T. Banji Joita, 8 B. H. C. R. O. C. 169. 

RequUitea to make a debt attaohable.~It is essential that the rola- 
-tion of creditor and debtor should exist between tho judgmont-debtor and 
the garnishee (judgment-debtor’s debtor), and two practic-al tests are applied : 
(l) Could the judgment-debtor suo the garnishee for tho amount and recover 
it ? (2) Would the debt vest in the judgment-debtor’s trustoo in the case 
. of bankruptcy ? 

Annuity. — .Annuities payable by trustees are attachable ; Nash v. Pease, 
47 L. J. Q. B. 7GG, but tho money must have reached their hands and bo 
also payable , Webb v. Stenton, 11 Q. B. D. 518 : 62 L. J. Q. B. 584. Annuity 
not yet duo is not a debt; Padmanund v. Bama Prasad, 14 C. L. J. 127. 

Life policy.* — Where a life policy is payable '* on pi’oof to tho satisfaction 
. of the directors of the death of the assured,” tho policy amount cannot bo 
-said to be a ‘‘debt” due by the Company before such proof is given. — 
.J. D. John V. Oriental Governmeni Security Life Assurance Co., 56 M. L. J. 
299; A. I. R. 1929 Mad. 347. 

Right to receive debt or rent. — A light to receive a debt or to collect 
rent can bo attached under this rule; Basavayya v, Syed Abbas, 24 M. 20 
{dissented from in Ohidambara v. Bamasamy, 27 M. 67). 

Rent due can bo attached; iffffcArW v. Lee, (1867) L. R. 2 Q. B. 259. 
But it is not attachable nnlcss it becomes-payable by tho tenant ; Barnett v. 
Eastman, (1898) 67 L. J. Q. B. 517. 

Where after tho Court-sale and before its confirmation tho judgment* 
-debtor was shown to have leased the property ond realised a portion of tho 
rent, and thereupon tho purchaser applied for a prohibltorj’ order against the 
:judgment*debtor and tho tenant as regards tho paying and receiving of rent: 
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held, that though the prohibitory order could not be issued . 

Or. XXI, r. 46, it coaid be passed under S. 151 as the ends of justice 
the same.— Ghani v. Simla’Banking and InduslnalCo.,ZZ y. 

435 : A. I. R. 1932 Uh. 295 1 136 1. C. 4. 

Monthly allowance.— Monthly allowance payable ‘o ? i“‘^Sment-debtor- 
is a debt, and is attachable under this section.— MnAarnwi Vamhar hoen . 
Boi Sham Ktssen, 9 G. W. N. 703. 


Debt payable by inetalments.— A garnishee order can be made where 
the debt, is payable by instalments, for payment of the accruing insta ® 
as they become payable from time to time; Tapp v. Jones, (1875/ Jj- 
Q. B. 591. 

Decree —A decree of a Revenue Court stands in the position of ^ 
ordinary debt, and may be dealt with under this rule .— Btbi v. Am 
Ja/ar. 21 A. 405 (7 B. L B. 31B : 15 W. R. 34 ; 2 A. 290 referred to). 

Attachment of debt already paid by cheque.— If the attachment is- 
made after a cheque for money duo on contracts has been delivewd, the 
payment of the cheque cannot be stopped . — Bhagvan Das v. Abdul Sussetn, 

3 ® 

V»*here the judgment-debtor has been paid by cheque which is stopped 
by the garnishee upon his being served with a garnishee order nis^, ^bere js- 
an attachable debt , Co5en V. Sole, (1871) 3 Q. B. D. 371; but not if the 
garnishee does not stop the cheque, nor is be bound to do so ;Elu:euv. 
Jackson, (1835) I Times L. B. 454 C. A. 


Debt not immediately payable. — An attaching creditor can attach' 
any debt though not immediately payable. Money deposited by the judg- 
ment-debtor as security for the duo performance of a contract can ^ be 
attached, though it is not payable to the judgment-debtor till the completion 
of the contract and may even be liable to forfeiture ; S, B. Das v. Aluthta 
Chelty, 56 I C 948. 


A Court cannot make an order on the garnishee to pay the money into- 
Court before the debt has become actually payable . — Jetha v. Durgadutt, 
29 Bom. L. E. 416 •. 102 1. C. 418 : A. I. B. 1927 Bom. 365. 


Joint-decree against two or more persons. — A judgment-creditor 
who has got a joint-decree against two or more persons, can attach a debt 
owing to any of his judgment-debtors (Jlfilfcr v. Afynn, (1859) 28 h. J. Q. B. 
02i) by a third person, but not apparently by one judgment-debtor; 
Chapinam v. Callis, (1863) 6 L. T. 2S2, 

Attachment of mortgage debt. — It was held that if the property to- 
bo attached is a mortgage debt, where the mortgagee is not in possession nor 
is entitled to pos5e5sion, it is attachable under this rule and not under r. 54 
Avlia Bibi w Ab7i Jafar, 21 A. 405. The question was considered in a 
recent case in Madras and it has been hold that the words "debt not secured 
h]i a ncgotirtble iustrwuicuf” aro ' ’ *' ■ * ■ • . . 

secured by a hypothecation bond o- . 
of ciccution. a debt duo to a judgm 
is inorcaMo property within them 

to moveable property is applicable. Order XXI, r. 54 is not applicable to such 
cases though the General Clauses Act and the T. P. Act speak of such debt as- 
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an interest in itnmovcahle property; Nataraj'a v. South Indian 
Dank oj TinncuUu, 37 M. 51: 10 M. L. T. 603: 2 M. W. N. 690' 
(Samt V. A*n'sli«astrflrni, lO^f. ICOond the view of the majority in 

Appastcamt v. Scott, 9 M. 6, not folloxccd). See also Vcnkalakshvii v. 
Mathurhvtham, (1929) M. W. N. 13S, wliicli held that a debt under a 
nsufnictcary mortgage deed can bo attached under Or. XXI, r. 46 
as moveable property and not under r. 64 as immoveable property ; 
Sn Dam v. Kanhu Mai, 23 I. C. 274 : 7 0. VI. N. 944 : A. I. R. 
1930 Oudh 473. This decision follows and is in agreement with 
the earlier decisions in Debendra v. Duplall, 12 G. 646 ; Kashinath v. Sadasiv^ 
20 C. 805 ; Daijnath v. Binoyendra, 6 C. W. N. 5 ; Baldtv Dhanrup v. Bam 
Chandra, 19 B. 121 ; Tarvadi v. Bai Kashi, 26 B. 305 ; Mnniappa r, 
Sxthranxaniya, 18 M. 437 (12 C. 64Gand20 0- Qdb approved)-, Karimunmssa v.. 
Phul CAond, 15 A. 134; Satya CAaran v. Madhub, 9 C. W. N. 693 ; Lai 
Vmrao v. Lai Singh, 22 A. L. J. 840 : 80 L 0. 890 : A. I. R. 1924 All. 796. 
The same view has been taken in ChullUe v. Nambiar, 27 M. L. J. 239, where 
it has been hold (following 37 M. -Gl) that the attachment of a mortgage 
debt should be made under this rule. The fact of the mortgagee being in 
possession, actual or constructive, of the mortgaged property makes no 
difference. There is a diversity of judicial opinion on the question ; and in 
another reries of cases it has been held that a debt secured by a mortgage 
of immoveable.property cannot be sold in execution under the provisions of 
the Code applicable to moveable property but that such interest is immoveable 
property for the purpose of attachment and sale ; see Srinath v. Qopal, 9 0. 
Ml : 12 C. L. R. 445 ; Parashram v. Govind, 21 B. 226 ; Appasami v, Scott, 
9 M. 5 ; Sheo Charan v. Sheo Setoak, 18 A. 469 ; Setva Dam v, Dheru,. 
18 I. 0. 318: 125 P. L. R. 1913. It would appear that the weight of 
opinion is in favour of the first view. See also Shah Mohammad Yusuf y, 
Lachhminarain, 50 I. C. 157. 

A debt secured by a usufructuary mortgage cannot be attached as if it 
were a simple debt under Or. XXJ, r. 46. Where in accordance with the 
document the mortgagee cannot claim to recover any debt from the mortgagor 
nor the mortgagor claim to make any payment to the mortgagee, it would seem 
that the attachment of rights arising under such a document cannot take the 
form contained in Or. XXI, r. 46, for that form consists of prohibi*- 
tioDs from making and receiving payments ; it would be meaningless to 
prohibit persons from making and receiving payments when their relationship 
is such that no payments are contemplated (35 B. 288, (1918) M. W. N. 672. 
and 39 M. 389 at 394 rel. on; 27 M. 526 (F. B.). A. I. R. 1924 Mad. 
513 and 27 M. L. J. 239 dist.). — Suhraya v, Subramania, A. I. R. 1928 Mad. 
648. There is a distinction between a purely usufructuary riglit in the 
judgment-debtor wbere.be cannot realise a debt and the case where the 
debt is realisable. If a debt is realisable then the procedure under Or. XXI. 
r. 46 is the correct procedure to apply. In the case of the former or a purely 
nsufructuary mortgage, the proper procedure for attachment is under Or. XXI,. 
r. 64. — Gajadhar v. Bechraj, 130 I. 0. 265 : A. I. R. 1931 Pat. 63 ; Moniial v. 
Mottbhai, 35 B. 288 (26 B. 305 explained). 

A debt secured by a mortgage of property under the management of the 
Court of Wards should be attached and sold by the Court within whose 
jurisdiction the Manager of the Court of Wards resides and not by the Court- 
in whose jurisdiction the mortgaged property is situated, because what is- 
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-attached aud sold is not a mQTtgage*debt but aright to recsivo x^aymenfc from 
the 6 a\d manager (39 0. 10-4 and 4 P. Ii. J. 141 rel. on). — Khantabala v. 
Baijnatli, A. I. E. 1932 Pat. 148. 

When a debt which is not secured by a negotiable instrument is 
attached under this section a claim may be preferred by a third party and 
may be investigated under r. 63; Ghidambara v. Bamasamij, 27 M. 67. 

It was held under the corresponding section in the Coda ot 1877 
{S. 263, under \ 7 hieh an attachment could not remain in force for more 
than sis months) that bonds on •which recoverj’ will be time-barred before 
the date on which a sale can bo legally made, cannot be made available for 
the satisfaction of a judgmont'creditor's debt, bj- a Court of Small Causes ; 
Nursingdas v. Tnlsiram, 2 B 558. 

See notes to i. 53, under the heading “ Attachment of Mortgage Debt.” 

Shares — A deed of transfer of shares m a Company which does not 
comply With the formalities prescribed by the Indian Companies Act and the 
Articles of Association of the Company, is invalid as against a. person who 
has purchased the shares in execution of a decree against the share-holder ; 
Nagabkushanam v Bama Chandra, 45 M. 537 • 70 J. 0 659 : A. I. R. 1933 
Mad, 241 


0 th**' moveable property not in possession of Judgment-debtor.^- 
This rule provides for the attachment, in execution of a money-decree, of 
moveable property belonging to the judgment-debtor in the possession of a 
third person, while r. 52, applies to a case whore the property of the judg- 
ment-debtor IS deposited in or in the custody of any Court or public officer.— 
Pudmannnd v. Ckundi Dat, 1 C. W. N. 170. 


Buie 46 provides means for dealing by the attaching officer with goods 
which aie in the physical possession of a third party whether or not the 
^ goods bo in the judgment-debtor or in the third party and 
whethei or not the legal right to poseessioa be in the judgment-debtor or in 
the third party. It is only intended to deal with the case of physical possession 
l-han the judgment-debtor. The rule does not authorise the 
attaching officer to seal up premises other than 'that used by the judgment' 
aehtor ~~ Nagarmal v. Emperor, IIP. 493 . • 


deposited as security for the performance of the duties of a servant 
S 5 ‘ 5 ? empl.>>-er-s lien, but oiunot be seM or veolie- 

r,eo-, WifuTr 


Money deposited with a third petaon for a special purpose which fails is 
altachabla m his hands ; ^umore v. Campbell, (lB^2) I Q E 314 0 -b Modqt 

at Mon<jr placed on deposit at a bank is not an 

(1003) 121 L T ? withdrawal has been given ; Cewte, v. Taylor, 

.coavieted; v Peri, (ifS) l H |o6. “ oiterwards 
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If tho moveable property fiucli ns tnoDoy, ngaiost %Yhicli execution is- 
sought, is not within tlie territorial limits of the executing Court, the only 
other way in which the Court may have jurisdiction to execute the decree is 
when the person against whom the execution is sought resides within the 
jurisdiction of the Court. ^Yhoro neither of these circumstances exist, the 
proper course would ho for the Court to transfer the case under S. 39. An 
attachment and sale m contravention of this is invalid. — Ilari Das v. 
l^ational Insurance Co., 35 C. W. N. 1096. 

Form of prohibitory order. — SeeApp. E, Form No. 17, First Schedule. 

Unlike a garnishee ortlcr tji 5» in Englant '* ' • ' *• •• 

is of a purely negative character. It docs no m 
from paying, and his debtor from receiving 
Official Receiver of Secunderabad v. Lakskmi K 
297 : (1931) M. V*. N. 414 : A. I. R. 1931 Mad. 474 : 61 M, Ii. J. 774. 

Where garnishee denies debt. — Ho cannot be asked to pay ; 

V. Bhowya, 18 W. R 40. 

If the property of which the sale is sought, is a debt, and the Court 
receives notice from the alleged debtor that no debt exists, the Court should 
satisfy itself as to the existence or otherwise of the debt, and, if it comes to 
the conclusion that no debt exists, itshould abstain from proceeding to sale.— 
Bari Lai Amthabhat x. Abhetang, 4 B. 323. 

When a debt alleged to bo duo by a third party (garnishee) to the judg- 
ment-debtor has been attached by a prohibitory order, the Court may 
make an order to pay the debt to the judgment'oreditor in case bo admits 
the debt ; but if be denies the debt, there is no other course open to the 
jndgment-creditor than to have it sold or to have a Receiver appointed ; 
Toolsa X. Antons, 11 B. 448: Maharaja of Benares v. Patra] Kunwar, 28 A. 
262 : (1906) A. W. N. 277 ; Nanak Chand v. Ghheda Lai, 97 I. C. 467 : 
A. 1. E. 1927 All. 41 ; Ma Sato Yin x. Hockto. 4 E 100: A. I. E. 1926 Rang. 
176 : 97 1. 0. 247. 

Where the debt is not duo, there is nothing to be attached. — Webb v. 
Sienten, 11 Q. B. D. 518 C. A. Where in spite of the objection of the 
garnishee that nothing is due from him, the order of attachment is made 
absolute, the order is not conclusive of the rights of the garnishee for the 
simple reason that it is not the business of the Courts in attachment 
proceedings to determine whether the debts are really due. AH that the 
Court can do is to attach the debt at its face value and the effect of attach- 
ment would be to prevent any subsequent transfer. — Seshagtri x. Rama- 
Chandra, ( 1931) M. W. N. 259 : A- 1. R. 1931 Mad.*570 ; Alu'or x. Snbramanta, 
34 L. W. 906 : 61 M. L. J. 863. If the garnishee denies the debt he can 
make 'an application under r. 58 of Or. XXI and the Court can pass an 
order under r. 63 (38 B. 631 rel. on). — Marutt x. Ratnchandra, 133 I. C. 
248 : 33 Bom. L. E. 396 : A. I. B. 1931 Bom. 288. 

" May pay into Court ” — Where attached debt is not paid info 
Court. — A sued B and obtained attachment before judgment of a debt on 
the allegation that B was the real creditor. The debt was ostensibly duo 
from C to D. The Court issued a prohibitory order on C and called on him to 
pay the money into Court which he did, on a conditional order that it would 
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1,0 retained till the adiudicafcion of the question whether i? or D was bene- 
ficially interested therein. A obtained an er parle decree against IS ana 
•withdrew the money. D subsequently sued C and got judgment. 0 now sued 
A to recover the money withdrawn. It was incumbent on the Court to 
enquire as to who was the real creditor of C and it had fuU authority o 
compel the defendant U) to bring back the money ; JIarinath v. Baradas, -0 
C. V7. N. 188 : 23 G. L. J. 163. 

■Where the debt was fraudulently sold at an undervalue with the 
conniv.mce of the judgment*debtor, although the garnishee was willing to 
pay the money into Court, it was hold that the remedy of the deeree'holders 
•claiming rateable diaferlbution was tn a suit for compensation.— Ghana 
v, Ghheda Lai, 97 I C. 467 • A. I. B. 1927 All. 41. 

A voluntary payment by a debtor of his own choice and at his own risk, 
into a Court of inferior jurisdiction with full knowledge of the attachment 
by a higher Court will not discha^e him ; Kama&atny v. Ohakrapany, 
17 M. L J. 488. 

Where A hss been ordered to pay money into Court, a third party cannot 
be compelled by garnishee proceedings to pay into Court a debt owing from 
him to A ; In re Greer, (1893) 2 Ch. 217. 

Where a debt attached under this rule was not paid into Court, the 
Court cannot call on the person to pay or to show cause why he should not 
pay bis debt into Court. The Court is bound to satisfy itself that a debt is 
due ; the debt then must be sold and delivery made ; Siriah v. JIuckanachary, 
10 M. 194. 

It has been held in Bombay that the Court may make an order for pay- 
ment of the debt into Court, which the person is to obey, as also an order for 
payment to the judgment-creditor; Toaha v. Antone, 11 B. 483. 

Payment out of Court. — Where a debt, attached under this rule was 
paid out of Court to the only person who, had the money due been paid into 
Court as required, would bare been entitled to withdraw the said money 
Jrora Court, and such payment was coctiBed to the Court, it was held that 
this amounted to a sufficient compliance with the requirements of this rule ; 
Fida Busain v. Uoula Bakhsh, 21 A. 145. 

Garnishee’s right to set-off. —If a cross-debt is due to the garnishee 
at the date of the attachment, from the judgment-debtor, the garniahea has a 
right of sot-off ; and the equity can be sat up without payment of CourHee ; 
Fayabalh v. Atmaram, 38 B. 631. 636 (Tapp v. Jones. L. R 10 O B 591. 
593 /allowed). 


Service of prohibitory order.— When the sarviee of the prohibitory 
order was offeebed by affixing it to the wall of the dwelling-honss of the 
person on whom it was intended to serve, it was nob a sufficient service. 
B ought to }javo been served by delivery, or fay registered letter.— Cro 6 i»d v. 
lirberodc, IQ B. h. B. Ap. 12. XJntU notice is given, the debtor is bound 
to pay the debt to the creditor, and it is no part of the duty of the debtor 
to make onquinos whether hia creditor is or ig not entitled to receive 
money ,—rfiafeoor v. Luchmeeput, 7 W- B. 10. 
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Where the Companj*, being n primto one, hns no Sccrctarj*, tho 
“Jlanaglng Director jg tho proper oOiccr of tho Company within tho rule, and 
'the prohibitory order served on tho attorney of such a person is duly sotred 
"though it is addressed to tho Secretary of tho Company. — Moola v. Chartered 
.Bank, 5 R. 6S5 : I. R. 1923 Rang. 36 : 107 1. C. 860. 

Notice to debtor. — Whero tho decree-holder attached certain money 
'held in deposit by him on behalf of tho judgment-debtor, no notice on the 
judgment-debtor is nsccssarj* ns tho property was notin his possession; 
Bajah .4ft v. Upper India Cotrper Mills Co., 16 O. C. 289. 

" Copy of order shall be affixed in Court-house. "^Omission to 
-comply with this invalidates an attachment as against a subsequent assign* 
•ment ; Satya Chant v. Madhub, 9 0. W. N. 693. 

Whero the legal mode has not beon followed, there is no legal attach- 
•ment, and a conviction for dishonest romoval of property attached is bad.— 
Ilya Gyok v. Emperor, A. I. R. 1928 Rang. 285 : 117 I. C. 243. 

Procedure where debtor of attached debt admits liability but 
does not pay — The procedure to bo followed when a debtor who admits that 
he owes money to a judgment-debtor, but does not pay it into Court is indi* 
cated in Or. XXI, r 46 (tr), and was added to the Code by the Chief Court 
•of Lower Burma. All that can bo done is to warn him that if he fails to 
pay the amount due by him, he may be subject to a suit ; P. L. ilf. Firm v. 
J)aisy M. Stacey, 33 I. C. 169. 

47 . Where the property to be attached consists of the 
Atta htnent share Or interest of the judgment-debtor in 
share** iT'moYe- property belonging to him and ano- 

ahies. ther as co-owners, the attachment shall be 

made by a notice to the judgment-debtor prohi- 
biting him from transferring the share or interest or charging 
it in any way. ' [New.] 

COMMENTARY. 

Addition. — This is a new rule. 

This new prorision has been made because s share or interest in 
•moveable property is incapable of actual seizure. There is nothing in 
Or. XXI, r. 60 preventing the Conrt from releasing the entire property from 
attachment. "Where on objection under Or. XXI, r 58 tho Court finds that 
the claimant has a half share in the moveable property attached it would be 
tho better course for the Court to release the entire property and to proceed 
by way of attachment under Or. XXI, r. 47. — Bajendra v Chairman, Jessore 
District Board, A I. E. 1932 Cal. 408 

Where the undivided interest of a co-parcener in moveable property 
belonging to a Hindu joint family is sought to be proceeded against to recover 
a fine levied by a Criminal Court the proper procedure is that prescribed by 
•Or. XXI, r. 47. The Court can either appoint a Receiver or issue a pro- 
hibitory order in respect of the delinquent’s share, but it cannot attach such 
property by way of seizure. — In re Marina Narasama, 55 M. 1041; 
A38 I. 0. 548 : (1932) JI. W. N. 457 : A. I. R. 1932 Mad. 538 : 63 M. L. J. 
142. 
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4 S. (1) Where the property to be attached is the salary 
or allowances of a public officer or of a servant 
of a railway company or local authority, the 
Court, whether the judgment-aobtor or the 
disbursing officer is or is not within the local 
limits of the Court’s jurisdiction, may order 
that the amount shall, subject to the provisions 
of section 60, he withheld from such salary or 
allowances either in ono payment or by monthly 
instalments as the Court may direct; and, upon notice of the- 
order to such officer as the Government may, by notification in 
the Gazette of India or in the local official Gazette, as the case 
may be, appoint in this behalf, the officer or other person whose 
duty it is to disburse such salarj- or allowances shall withhold 
and remit to the Court the amount due under the order, or the- 
monthly instalments, as the case may be. 


Attacbment of 
salary or allow- 
ances of public 
officer or servant 
of railway 
company or local 
authority. 


(2) Where the attachable proportion of such salary or* 
allowances is already being withheld and remitted to a Court in 
pursuance of a previous and unsatisfied order of attachment, the 
officer appointed by the G-overnment in this behalf shall forthwith 
return the subsequent order to the Court issuing it with a full 
statement of all the particulars of the existing attachment. 

(3) Every order made under this rule, unless it is return- 
ed in accordance with the provisions of sub-rule (2), shall, 
without further notice or other process, bind the Government 
or the railway company or local authority, as the case may 
be, while the judgment-debtor is within the local limits to 
which this Code for the time being extends and while be is 
beyoed those limits if he is m receipt of any salary or allowances, 
payable out of His Majesty’s Indian revenues or the funds of a 
railway company carrying on business in any part of British 
India or local authority in British India ; and the Government 
or the railway company or local authority, as the case may be, 
shall be liable for any sum paid in contravention of this rule. 

[New.3 


COMMENTARY. 


Attachment of salary of pnblic officer, etc,— This rule is not alto- 
RctbcT new. It was emboaied id the provisions contained in the last three 
paras, of S. 2G3. C. P. Code. 1882. ■with considerable additions and altera- 
tions. It IS on the lines of S. 151 (3) of the Army Act (44 and 45 Yiot., c. 58) 
which applied only to oflicets ot the Awny. It has been made applicable to 
pu lie officers and servants of Railway Companies or public authorities. 
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Utider tho law ng it existe<l before the Code of 1903, it wnq held that the 
salarj* of a public officer or Railway servant, coultl not bo attached, unless 
tho disbursing officer was within tho local limits of tho jurisdiction of tho 
Conrt executing tho decree ; sco Jfan^o v. Dal Krishna, 12 B, 44 ; Sayad 
Khan v. Davxts, 23 B 193 ; Abdxil Gafur r. Albyn, 30 C. 713 : 7 0. W. N. 821 
(6 A. 43 and 3 C. L. R. 30 foUoiced). This led to considorablo diflicaltios in 
tho execution of such decrees, and in most cases yielded no result although 
the expense was great. Tho Legislaturo has by this rulo provided a less 
erpoDsire and at tho same timo a more effeclivo remedy. 

Tho Court has now full power to attach tho salary of a public officer or 
of a Railway servant, whether the disbursing ojjiccr or the judgment-debtor is or 
is not within the local limits of its jurisdiction. It overrides the decisions noted 
above. A Court to which a decree is transferred for execution has the same 
power.— Kunwar I/al v. Lala Deni, 1 Luck. 46: 91 1. C. 1043; A. I. R. 1927 
Oudh 112. 

This mle as well ns r. 3 is an exception to tho general rulo that a Court 
cannot attach the property of a judgment-debtor situate beyond tho local 
limits of the jurisdiction of tho Court executing the decree. See Begg Dunlop 
A Co. V. Jagannath, 39 C 109, noted under r. 46. 

The 6alar>* of a public officer is to be attached under this rule and not 
under r. 52 which does not allow of an anticipatory attachment of money 
expected to reach the hands of a public officer, but applies only to moneys 
actually in his hands — Tulaji v. Balabhai, 22 B 39. 

It does not apply to the wages ' ' - r. 

Virasamt iludalt, 21 M. 393. It ■ * , • ■ 3ns 

who are in private service.— Ryramji , • \ 13. 

■^'hero money deposited with a Railway Company by one of its servants 
as a guarantee for tho due performance of bis duties, is attached by a 
judgment-creditor of such a servant, the creditor is not entitled to have his 
decree satisfied out of the deposit but is entitled to a stop-order and also 
to payment of the interest, if any, due by the company on such deposit to 
the servant. Karuthan v. Subramanya, 9 M. 203. 

A compulsory deposit under the Provident Funds Act (IX of 1897) is 
not liable to be attached under this rule —'Veerachand v. B. B. A C. I. 
By. Co , 29 B. 259. 

Extent of attachment. — See S. 60 (k), (»). 

An order on tho 23rd of a month attaching the judgment-debtor’s pay for 
the whole of the month, is illegal os the pay that would fall due on tho first 
of each month is not a debt on the date of the order , nor can the pay of the 
23 days be attached as an employee engaged by the month is not entitled to 
wages for the current month if be \vrongfully leave® employment during the 
month and so the right to receive pay for 23 days is contingent on the due 
performance of service for tho entire month (27 C. 38 and 13 C. 80 rel. 
on).—Bi/ramji v. Khemharan, A. 1. R. 1929 Nag. 333. 

Pay or pension for the month is doe on the last day of the month even 
though it is not paid till the first of the next month and can be attached on 
the last day of the month- — Imperial Bank of India v. Muthiya, 126 I, C. 
643 ; A. I. B. 1930 Rang. 161. 

0. ?. C.— 104 
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Sub-role (2). — In case of a previous afetachmenfc, the return of the sub- 
sequent order suggests that there can be no rateable distribution of the 
salary already under attachment. The attachable portion can bo attached 
again, after the satisfaction of the decree in execution of which it was 
attached before. 

It has however been held that where the salary of a Government officer 
is once attached and then another attachment takes place, the party attach- 
ing subsequently is entitled to claim rateable distribution under 6. 73 
because it amounts to assets within the meaning of that section. Tbeto is no 
inconsistency between the explanation to S. 64 and Cl. (2) of tins rule; 
Velchand v. Nitsson, 14 Bom. Ii. R. 633. 

Sub-rule (31 — indicates that if the 3 udgment*debtor lives beyond the 
limits of British India, and receives salary or emoluments from the Indian 
revenues or from the funds of a Railway Company in British India, they 
will also be available and unless the order is returned in accordance with 
the provisions of sub-rule (2) it will bind the Government or the Company. 

"When an officer commanding, refuses to comply with an order under 
this rule, the Civil Court should proceed to recover from GoverDtaent the 
sums which should have been paid from the {udgment-debtor’s pay leaving the 
Government to settle up as it pleases with its officer and the judgmont- 
debtor ; Oakes d Co. v. Discarote, 5 I C. 802 : 10 P. R. 1910. No order 
can be made against Government without bringing it on the record. 
Therefore Government money cannot be attached on an application in which 
the debtor alone is impleaded; Ntodar v. Biddnlph, 141. 0. 737: 93 
P. R. 1912 

49 . ( 1 ) Save as otherwise p'-ovided by this rule, pro- 
perty belonging to a partnership shall not be 
nartncMhi*”^ vo- attached Or sold in execution of a decree other 
petty*' ** than a decree passed against the lirm or against 

the partners in the lirm as such- 
(2) The Court may, on the application of the holder of a 
decree again-t a partner, make an order charging the interest 
of such partner in the partnership property and profits with 
payment of the amount duo under the decree, and may, by 
the same or a subsequent order, appoint a receiver of the share 
of such partner in the profits (whether already declared or accru- 
ing) and of any other money which may bo coming to him in 
re«5pect of the partnership, and direct accounts and inquiries and 
make an order for the sale of such interest or other orders as 
might have been directed or made if a charge had been made in 
favour of the decree-holder by such partner, or as the circum- 
stances of the case may require. 

The other partner or partners shall be at liberty at any 
lime to redeem the interest charged or, in the case of a sale 
being directed, to purchase the same. 
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(‘i) Every application for «an order under sub-rulo (2) 
•shall be served on the judgment-debtor and on his partners or 
such of them as arc within British India. 

(5) Every application made by any partner of the judg- 
ment-debtor under sub-rulo (3) shall bo served on the decree- 
holder and on the judgment-debtor, and on such of the other 
partners as do not join in the application and as are within 
.British India. 

(G) Service under sub-rule (4) or sub-rule (6) shall be 
deemed to be service on all the partners, and all orders made on 
such applications shall be similarly served. [New.]] 

COMMENTARY. 

Addition.— This rule is new, Sub-ruies (I), (3) and (3) ha%'e been taken 
from S. 23. English Partnership Act, 1890 (33 and 54 Viet., c. 39), with 
variations, and the rest from Or. XLVI, rr, 1-A and 1-B of the English 
Buies. 

“ Shall not be attached or sold in execution of a decree, etc. ‘'—This 
rule provides that no execution can issue against any partnership property 
-except on a decree passed against the firm or against the partners of the firm 
as such ; Karimbhai v. Censtrvator of Vot^Ms, 4 B 222 ; but the decree-holder 
of a partner in a firm can under subTolo (3) apply for an order charging the 
interest of such partner and for the appointment of a Beceiver The share of 
a partner in the partnership business is liable to attachment . Ja'iat v. Istoar 
Ohandra, 20 C. 693. The Court cannot, however, appoint the Receiver as 
the manager of the entire partnership which will involve the consequence of 
the dispossessing of all the other partners It is only the interest of the 
partner in the partnership property which vests in the Receiver and which 
can bo dealt with by the Court and not the entire partnership itself. — 
Lachmi Narain v. Pearey Lai, 30 A L J. 616 A I. R 1932 All. 403. 

" Against the partners in the firm as such.” — These words in sub- 
rule (1) do not occur in the English Act. They aro added to make it clear 
that this rule is applicable even if the decree is passed not against the firm 
but the partners as such Execution under this rule can therefore issue only 
when the decree is against the firm or against the partners in the firm as 
'Buch. But a judgment-creditor of a partner in a firm may apply for an order 
charging that partner’s interest 

Decree against indiyidnal partner. — A decree against an individual 
partner can be made; such a decree is contemplated by Or XXI. r. 49, 
C. P. Code, and the Court can also direct accounts to be taken ; Krishnadhan 
V, Sanyasi, 23 C. W N. 500 29 O. L J 280, An assignee of a share in 
a partnership who has also obtained a decree against a partner cannot (except 
to the limited extent provided in r 49) force the other partners to account 
^ ' • especially when the partnership is 

ot been dissolved. — C?eo Petha v. 

B 1932 Pat. 15: 12 P. L. T. 361. 
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li L ” TUa flwftTafcion civeo to direct accounts should 

only ^e'^^cised under f s’q C 5™ 

solution; Bnwn Jansen d Co. v. ButOitvson i Co., 1895, 2 tj. t.. Wb- 

50- (1) Where a decree has been passed against a firm, 
execution may be granted — 


ae«'e°*'°r^aii,ji (fl) against any property of the partnership 

®™' (i) against any person who has appeared in 

his own name under rnie 8 or rule 7 of Order 
XSX or who has admitted on the pleadings that 
he is, or who has been adjudged to be, a partner ; 


(o) against any person wbo bas been individually 
served as a partner with a summons and has 
failed to appear : 

Provided that nothing in this sub-rule shall bo deemed to- 
limit or otherwise affect the provisions of section 247 of the 
Indian Contract Act, 1872. 


(2) Where the decree-holder claims to be entitled to 
cause the decree to be executed against any person other than 
such a person as is referred to in sub-rule (1), clauses (b) and 
(c), as being a partner in the firm, be may apply to the Court 
which passed the decree for leave, and where the liability is 
not disputed, such Court may grant such leave, or,’ where such 
liability is disputed, may order that the liability of such- 
person he tried and determined in any manner in which any 
issue in » suit may he tried and determined. 


^3) 'Where the liability of any jierson has been fried and 
determined under suh-rnle (2), the "order made thereon shall.' 
have the same force and be subject to the same conditions as to- 
appeal or otherwise as if it were a decree. 


(4) Save as against any property of the partnership a 
decree against a firm shall not release, render liable or other- 
wise affect any partner therein unless he has been served with 
a summons to appear and answer. [^New.J' 

COMMENTARY. 

Or. XLVTII-A, r. 8 of ths- 
" 'Wbtrt » decree hao been paesed against a firm.-— Brecution 
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This rule oppHcg loan award obtained without tho intorvontion of 
tho Court and made a rule of tho Court under tho provisions of tho Indian 
Arbitmtion Act.— A'irro of Tilnnyhirmal v. Akharali, 112 I. C. 126 : A. I. R. 
1929 Sind 2S ; Bombay Co. v. Kahan Sin^jh, 134 I. C. 1026 : A. I. R. 1931 
Lrih. 736 ; Ftrm of ShivchanAra r. ShivaUai, 131 1. C. 712 : A. I. R. 1931 
Sind 82. 

SnbTuIe (1).— Execution under this rule roay bo granted against tho 
partnership property or ag.tinst the partners themselves. In tho latter case, 
theirsoparato property will bo liablo. Where adecreo has been passed against 
a firm, execution will bo granted as a matter of course against a person 
referred to in CIs. (6) and (c) of sub*rule (1), but where the decree-holder 
claims to execute it against any person other than those montioned in 
CIs, (6) and (c) as being a partner, ho is enabled by sub-rule (2) to apply 
for leave, and that sub-rule provides the procedure then to be applied ; fayat 
Chandra v. Gunny Hajee, 53 C. 914: 30 C. W. N. 11 : 91 1. C. 824: A. I. B. 
1926 Cal. 271. 

Where a judgment is against a firm, execution may issue only against 
any property of the partnership, so far as partners, who are not individually 
served and those who have not appeared, are concerned ; Sahib Thamhi v. 
Samtd, 2 M. W. N. 534. 

In a suit against a firm, tho names of the partners wore not disclosed in 
the plaint, but summons was served by order of Court on R as a partner of 
the firm. A decree was passed against the firm— Held that execution could 
be proceeded with against B under sub-rule (1), Cl. (c); Baishnab Oharan v. 
Bank of Bengal, 19 C. L. J. 581. Per Beachcroft, J. — Sub-rule (2) is only 
applicable in the absence of the conditions in sub-rule (1)- But see Jttka 
Devji <£ Co. v. Javhersiny, 2C S. L R 328, wbeio it has been held that a 
person who has been served as a partner and has entered bis appearance under 
protest denying that he is a partner is not entitled to an issue in the suit to 
try tho question of bis partnership ; tho proper stage at which the question 
can be determined is after the passing of the decree, in execution proceedings. 

But a decree against a firm as such will not affect a partner who has not 
been served with summons to appear and aoswor so far as bis other property 
is concerned.— /itTft; v. Bhagavan Das.QQ I. C. 627 : A. I. R 1923 Bom. 
66. : 24 Bom L K 1037. Where summons in a suit against a firm was duly 
served upon a person who bad a power of attorney executed by the partners 
of the firm which empowered him to act not only on behalf of the firm but 
on behalf of each partner individually and jointly, service must be deemed 
to have been made on each partner individually. In such a case the decree 
passed in tho suit against the firm can be executed against the partners 
personally without the leave of the Court under this rule . — Lai Chand v. 
Firm of Dwarka Das Badn Prasad, 103 I. C. 628 • A. I. B. 1928 Lab. 528. 

Sub-rule (2) — Execution by leave. — Sub-rule (2) applies to the case of 
persons against whom a decree-holder seeks to execute the decree other than 
the persons mentioned in CIs. (b) and (c) of sub-rule (l). Clauses (6) ond 
(c) refer to persons who have appeared or who have been individually served 
• as partners and who have failed to appear. The intention of sub-rule (2) is 
that when an application for leave mentioned in the sub-rule is made, it 
should be on notice to the person who is alleged to he l/able as a partner ; ho 
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is to ba served with a summons and called upon to answer the application. 
Then if the Court finds that the liability is not disputed, the Court mar 
grant leave to execute the decree against the person wlio docs not dispute the 
liability. If the person who is sought to be made liable as a partner, having, 
been served with the summons and having appeared to answer, disputes his- 
liability, then the issue is to bo tried in any manner in which any issue in a 
suit may be tried and determined. '* In my opinion the meaning of sub* 
rules (2) and (4) is that a decree obtained against tho firm cannot be forced 
except as to partnership property against a person alleged to be a partner, and . 
against whom an application has been mado under sub-rule (2), unless he has 
been served with a summons to appear and answer the application and has- 
had an opportunity of disputing his liability as a partner if he desires to do ■ 
so. — Per Sanderson, G J., in Jagat Ghandra Gunny Eajee, 53 C. 214 : 
91 1. C. 824' A I. E. 1926 Cal. 271. The executing Court would have power 
to determine the question under this sub-rule whether a person is a partner 
in a firm or not. — E. D Sassoon v, Shivji, 115 I. C. 53G : A. I, E. 1929 Lah. 
228. "Where a party electa to go against a firm, the question whether a 
particular person is or is not a partner of such firm and is bound by the 
decree or the award as the case may be, is a question which can be dealt with, 
either in execution proceedings or in a separate suit.— Kirparam v.. 
iTauJaftar, 84 Bom L R. 737- A I. R 1932 Bom. 375. The decree-holder, 
however, is not entitled to cause the decree to be executed against a partner 
who left the firm to the knowledge of the plaintiff before the institution of 
the suit. Leave cannot be granted in such case, in view of tho proviso to - 
Or. XXX, r, 3. If there has been a dissolution to the knowledge of the 
plaintiff, he cannot make an out-going 'partner liable unless he serves the • 
writ upon him, If he omits to do this, and applies under this rule for 
leave to issue execution on the ground that he was a partner when the 
debt was contracted, the Court will refuse to issue execution against such 
partner because he was not made liable by being served with the writ; 
Wigram v Cos, 1894, 1 Q. B. 792. The wording of snb-tule (2) is wide- 
enough to cover the case of a deceased partner ; Jivraj v. Bhagvandns, 
24 Bom. L R. 1037 • 68 I. C. 627 : A. L R. 1923 Bom. 66. In such a case a- 
combined notice under sub-rule (2) and Or. XXI, r. 22 may be given ; 
Jagat v Gunny, 53 C. 214 30 C "W. N. 11 : 91 I. C. 824 : A. I. R. 1926 

Cal. 271. But see ilahwmd y«su/ V M(0iamviad Sadulla, noted under tbe 
next heading. If a decree against a firm makes a partner personally liable, 
under sub-rule (1) (a) or (l) (6), it may bo executed against his legal repre- 
sentati\-e after notice under r. 22— Ghandra v. Gmwmw, 53 C 214. 
22j : 30 C. W N. 11 ; 91 1. C. 824 : A. I. E. 192G Cal. 271 


Rule 50 (2) applies only where members of a partnership who have not 
been impleaded as such are sought to be arrested in execution of a decree 
against the firm ; Bank vf Bengal v. Bamanadhan, 28 1. C. 260 ; (1915) 
M. , N. 180._ It is intended to apply to cases where in a decree obtained, 
nsamst a firm it is sousht to make a pemoo alleged to be a partner in the 
firm perBonnllj’ liable —Lai Cl, and v. Ghanaya Lai, 120 I. C. 611': 
Wa/' Tills rule is not controlled by Or. XXX, r 2 (3).— 

rrol 1327 Bom.. 




power to decide whether a particular person' 
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against whom it is desired to proceed is a partner or not. Whore a decree has 
been passed against a firm and an application is made to execute it against a 
particular person as an individual partner of that Crm, no separate application 
for leave to execute the decree against the partner need be put in as the 
application for execution against that particular person necessarily implies 
such a prayer for leave to proceed against him as an individual partner.— 
Bombay Co. v. Kahan Singh, 13 L.. 327 : 134 I. C. 1026 : A. I. E. 1931 
Lab. 73G. 

No doubt when an award is filed in Court it becomes enforceable 
as a decree, but the proceedings leading up to the dccroo cannot bo said to be 
a suit so as to attract the provisions of Or. XXX or Or. XXI, r. CO (1) (c) ; 
and consequently before a partner can be proceeded against in execution as 
an individual partner, the Court passing the decree in accordance with the 
award or the Court to which a decree has boon transferred for execution, 
must decide the liability of the person as an individual partner.— 

A proceeding in which leave is applied for to execute the decree under 
T. CO (2) IS not a suit but is an application in execution, and it can be made 
at any time during which the decree remains capable of being executed. A 
decree-holder can proceed first against the partnership property and need not 
apply for leave under sub-rule (2) of r. 50, against any individual partner 
until be has exhausted all his remedies against the partnership property. 
When these remedies are exhausted he can then apply for execution against 
one or all of the individual partners, at the same time obtaining leave, if 
necessary, under sub-rule (2), and he could do this even if more than three 
years have elapsed since the passing of the decree, provided always that the 
execution has not become barred in any other way —Ibid. See also Kanji v. 
Jivaraj, 123 1. C. 17 : A. I. R. 1930 Bom. 412. 

The executing Court to which the decree has been transferred has 
the power to grant leave to execute the decree against any particular person 
as a partner.— Hamid v. Dhanpat, 131 I. C. 376 : A. I. E. 1931 Ijah. 
507. But see Shivchandra v. Shivaldas, 131 I. C. 712 : A.^. E. 1931 
Sind 82, whore it has been hold that an application for leave to execute 
a decree is in no sense an application for execution of tbe decree, it is 
only a subsidiary or preliminary application which should be made to the 
Court which passed the decree and not the Court to which the decree is 
transferred for execution The application under Cl (2) for leave to execute 


is also made under r. 50. Cl. (2) is not barred so long as the decree against the 
firm is alive — Bhaqvan v. Hiraji, 34 Bom L. R. 1112. 

The words “ the Court which passed the decree ” do not include the 
executing Court They refer to tbe original Court which actually passed 
the decree (27 0. 488 and 25 A. 443 folld. ; 61 I. C. 401 dissented from ). — 
Kalu Jtam v. Firm of Sheonand, 11 P. 680. 

Representatives of a partner dying before institution of suit can 
be proceeded against in execution of such decree. — Where a decree is 


/ 
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obtained against the firm in a Buifc brought against the firm, the legal 
representatives ol a person v^hovras a partner in such firm at the Ume 
when the cause of action arose, bnt who died before the institution 
suit, can be proceeded against in execution oi such decrso under Or. XXI, 
r, 50 (2) ; Firm of GoJcaldat Khaiaoo v. X/Ochwandos, A. I. R. 1927 Sind 130 
(F. B.) : 23 S L. R 137. The sons of a deceased partner are liable for debts 
to the extent of their father’s assets .' — Bajtnal v. Isherdas, 107 I. C. 

A Full Bench of the Madras High Court has bold to the contrary that the 
legal personal representatives are not liable ; sub-rule (2) would apply only 
when the decree is sought to be executed against a person as being a partner 
in the firm Order XXX, r 4 only gives the legal representatives a right 
to apply to be a party to the suits in the name of firms It has been enact- 
ed in the Code evidently to obviate difficulties that might otherwise be 
suggested having regard to the provisions of S. 45 of the Contract Act. 
But it does not enable a decree-holder to claim tho right claimed in the 
present case — Mahomed Yusuf v. Mohammad Sadulla, 52 M. 835 ’ 119 
I. C. 603: AIR. 1929 Mad. 733: 57 M. L. J. 344 (P. B). Sub-rule 
(2) is subject to Or. XXX, r. 3 and it does not empower the Court to 
give leave to execute the decree gainst the legal reproseutatives.— 
Matliuradas v, Ehrahim, 51 B. 986 : 105 I. 0. 305 * A. I. B. 1927 Bom. 531. 


“ Execution may be granted. ‘'—As to subsequent proceedings, see 

Or. XXX, rt. 0-8. "Wheie judgment is recovered by a. firm suing in the 
firm's name, and afterwards one partner dies, the surviving partner may 
issue execution by leave , Baris <£ Son v. Andrews, (1884) W. N. 94. 

" Against any person who has appeared, etc.” — As to the effect of 
entry of appearance, see Or. XXX, rr. 6-8. 


' Has Tailed to appear.”— 'Where one person is trading as a firm, 
esecution cannot issue against him under Cl. (c) unless he has been indivi- 
dually served (either personally or by substituted service) and the judgment 
in default i'% based upon such service or leave has been obtained under this 
rule. See Or XXX, r 10 

Claims to be entitled to cause the decree to be executed.”— 
notes under the heading "Execution by leave.” 


Where such liability is disputed. — ^This rule is to be read subject to 
the provistoQs of Or. XXX, It is not open to a partner, against whom 
osecution is applied for of a decree obtained against the firm, to deny in the 
first instance that he is a pai’tnor and then if that be found against, to plead, 
in tho auetnative, that none of the partners had any authority to enter into 
^0 transaction which gave rise to the liability.— ^/afahar Forest and 
Fubber Co. Lid., In re, 34 Bom. h R. Cl7, In the absence of fraud or collusion 
on the part of other partners resulting in a decree against the firm it is not 
open to any partner who has not boon served in the said smt to sue for a 

.Toolarat.on ' the proper course for him 

’“‘VoT ■ ■ oiemaaeuuderOr. XSI. 

. ' ' , ' • . The liability can be dis- 

puteu, not only by proving that he was not a partner at all, but on the basis 
uot ° “ fot instaneo that though ha is a partner, he is 

»'’>>‘‘«‘‘«>no™sontoa to by his oo-partner 
ana tho award or tho decree passed in pntenanco thereof —Ibid. 
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Minor partner.— Where n decree has been passed against n firm having 
-a minor partner who is ntlmittcd to the Iranofits of a partnership, execution 
may be granted against the property of the firm including the share of such 
minor partner in the partnership property, but it cannot bo executed against 
the separate property of the minor, see Sant/asi v. Krishnadhan, 49 I. A. 
103 : 49 C. 5G0 (P. C.) : A. I. R. 1923 P. C. 237. 

Sub-rule (3). — An order granting leavo to appl^* for execution 

is not a decree nor has it the force of a decree bcciiiso sub-rule {3) indicates 
that only such order granting leavo as is passed after dispute and after the 
-question has been tried and dotorraiood ns if it wore an issue in a suit, is 
to have the force of a deeroo ; G. Atherton v. S. Habib Dahhsh, 27 A. h. .T. 
553 : A. 1. R. 1929 All. 390 : 115 I. C. 8G5. 

A proceeding in which leavo is applied for to execute a decree under 
T. 50 (2) is not a suit within tho meaning of S. 33 of the Presidency Small 
Cause Courts Act, 1833 — Kanjt v. Jtvraj, 123 I. C. 17: A. I. R. 1930 
Rom. 412 

An appeal against an order under Or. XXI, r. 50 (3) requires an ad 
valorem fee ^Punjab N‘’tional Dank v Ranchoredas, 137 I. C. 704: A. I. R. 
1930 Sind 255. 

SubTula (4). — “Tlio summons to appear and answer ” mentioned in 
'this sub'Tulo means a summons or a notice to appear and answer the decree' 
holder’s application for leave mentioned in sub-rule (2). Tho object of 
-sub-rule (4) is to give tho person, against whom tho deereo-holdei' seeks 
to execute his decree as an alleged partner, an opportunity of disputing 
his liability as a partner if be desires to do so; Jagat v. Gnnny, 53 C. 214 : 
*91 1. C. 824: A. I R 1926 Cal. 271; Jtvrajv. Sha^vandas, 24 Bom L E. 
1037 : 68 I. 0. 627 : A. I. B. 1923 Bom. GS -. E D. Sassoon v Shivjt, 115 I. 0. 
536 : A. I. B. 1929 Lah. 228 : Mathura Das v. Ebrahtm, 51 B. 986 : 105 I. C. 
305 ; A I. E. 1937 Bom. 531 : 29 Bom. L. B. 1296 

Insolvency of firm.— The insolvency of a firm after the passing of tho 
• decree is no bar to execution of tho decree against any individual partner 
who was served with tho summons; Fii*j/ino Das v. Tirath Das, 89 I. 0. 138 : 
A. I. R. 1925 Lab. 379 : 7 L L. J. 165. 

51. Where the property is a negotiable instrument not 
deposited in a Court, nor in the custody of a 
public officer, the attachment shall be made 
ments.^ ® by actual seizure, and the instrument shall be 

brought into Court and held subject to further 
orders of the Court. £S. 271.3 

COMMENTARY. 

A mere prohibitory order will not constitute a valid attachment of a 
negotiable instrument and hence.S. 64 of the Code will not have the effect 
-of invalidating an endorsee's title; but if the endorsee was aware of tho 
prohibitory order and yet fraudulently took an endorsement he will not bo 
• protected.— Suirantania v. Chokkalinga, 4611.415:72 I. C. 189 : A. I. E. 
1923 Mad. 317:44 11. L. J. 206. See also Namagiri v. Muthu Velappa, 
-56 IT. L. J. 70 : 111 I. C. 887 : A. I. R. 1923 Mad. 940. 
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52 . Where the property to be attached is in the custody 
of any Court or public officer, the attachment 
p r o r in made by a notice to such Court or 

custody Of Cowtir p^cer, requesting that such property, and any 
pnbiic officer. interest or dividend becoming payable thereon, 
may be held subject to the further orders of the- 
Court from which the notice is issued : 


Provided that, where such property is in the custody of a 
Court, any question of title or priority arising between the- 
decree-holder and any other person, not being the judgment- 
debtor, claiming to be interested in such property by virtue of 
any assignment, attachment or otherwise, shall be determined 
by such Court. [“S. 271.] 

COMMENTARY. 

Attachment of negotiable instrument.— The proper moa© of attach- 
note is by its actual seizure and not by the issue of a 
order S«6rajnanta v. ChoUalinga, M. 415: A. I. R 1923 
J 72 I. C. 189; Namagin v. Muihu Yelappa,. 

tt 7 « attached.” — A jodgment'debtor vras entitlea to a 

trust funds of T7hicb the Official Trustee was the- 
tn Ide-intereat was attached by a decree-holder by giving notice- 

T^ush*? 0^ the Official 

^®®*' attachable under r. 46, heU that the 
the^judgment'debtor was not validly attached.— .4 MhI Lateef v. 

to certain judgment-debtors, were 
the letter rlbr attachment, the senders had applied to have 

held 5n fr, cf to them. Bdd that the letters in the Post Office ware 

applicatS of thf/ ^^"S“^°t-debtor and were, therefore, attachable on the 

application of the decree-holder.— 2^ara5mh«fu v. Adiappa, 13 M. 242. 

^ revenue or producing interest or dividends is 

rr aS 8^'nishee orders uTdef Ms 

sttsched Ser Z ” dividend payable in future ean be 

Bom L B 133 T 23 ^.0 Ts? 

atlacbment°of ra^noy°''expe^'a''to'Sch °tho’b ““ anticipatory 

principle of the rule is that what is attached must Aa artwTfiT^' 
and not morolv in futurn • ntr,r,i»: « - be something in existence 

133: e Amntrao, 39 B.80: 17 Bom. L. E. 

C.L.J. 505: llC.yV ^ hJeendar, 44 C. 1072 : 25 

and discussed. 'Whoro the fund * i *^®®® followed' 

nsisted of surplus sale proceeds payable 
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to the defendant mortgagor and it ^vas nttached before the money was paid 
into Court ; hfJd the attachment \vn3 bad ns it was made before the money 
came in the custody of Court; Tintrcngadia v. Ttruvengadia, 20^1. h. 3. 
3G4: 24 I. C. G17. 

This rule also applies to property in the custody of the same Court 
which executes the de'ereo ; Surjamall v. Jianchandra, 20 C. Vi. N. 412 : 

28 I. C. 123. 

^^*he^e the money was lying in the Court wJiich issues the order of 
attachment, the order of attachment is n sufliciont complianco with tho 
provisions of this rule and tho issue of n precept to itself will bo a meaning- 
less formality. — Gifln Chand v. Gopiehand, 108 I. C. 173 : A. I R. 1028 
lAh. 593. 

Property In rcceiver'a hands.-— An att.acbment of money in tho hands 
of the receiver, without previous permission or sanction of the Court, is 
improper and irregular, as ho is an ofiicer of tho Court.— Afafiommcd 
Zohuniddeen v. Mahommed Noorooddecn, 21 C. 85. See also Khnn v. Alii 
Zlahomed, 16 B 677 : Natesa v, Govtndasamt, A. I. B- 1980 Wad. 4 An 
attachment without such permission iso contempt of the Cornt.-^-Pari/gag 
Kwnar v Dhudhar, 130 I. C. 83C • 13 P L T. 318 : A. I. E. 1931 Pot. 204. 
See also Durgaduti v Bholaram, A. I. R. 1927 Bom. 657 : 29 Bom, L R. 
409 : 102 I. C. 413 ; Gulamali v. N. B. Moos, 123 I. C. 558 : 32 Bom. L. R. 
1315. In case of a decree against a firm tho assets of which are in the hands 
of a receiver appointed in a previous partnership suit, the proper course for 
the decree-holder to follow Is to issue a notice to the receiver under this rule 
and not to ask tho Court for a charging order — Nensukhgavrt v. Bajabally, 

29 Bom. L. E. 689 : 106 I. C. 184 : A. I. B. 1927 Bom. 405. 

A reccivei* is an ofBcer of the Court and money in bis hands is regarded 
as being in the custody of tho Court. Therefore the only Comt vehich has 
jurisdiction to decide disputes relating to such money is the Court in whose 
custody the money is and not any other Court ; Bant Dehendra Bala v. 
Chandra Se\hai, 35 I. C. 589: 1 P- L, J. 449. 

Attachments of dividends in Ofiloial Assignee’s hands. — The Official 
Assignee being a public officer within tho meaning of S. 2 (17) of tho Code, 
tnonejs in his hands, payable byway of dividend to a creditor of an in- 
solvent, may be attached in execution of a decree against the creditor under 
this rule ; Hurdayal v Haji Adam, 49 B. 638 87 I. C. 1011 • A. I. E. 1925 
Bom. 344 : 27 Bom. L. R 535 

Determination of question of title or priority.— An attachment 
under this rule does not confer any priority upon the person at whoso 
instance it was made, since at most it is an injunction relating to tho fund ; 
Srihina Katuin Sahtba v. Hajee Mahomed. 38 M, 221 . 29 I. C. 239. See 
also Thakiirdas v. Joseph Ishendar, 44 C. 1072 25 C. L. J. 595 21 C. W. N. 
887. But see Vtsvanadhan Ghetly v. Arunachelam Chelty, 44 M. lOO (F. B.): 
CO I, C. 302 : 39 W. L. J. 608 which has overruled the case reported in 38 
W. 221 and where tho case reported in 44 C. 1072 has been dissented from. 
See also Nachiappa v. Subbier. 46 M. 606: 72 I. C. 820 : A. I. E. 1923 Mad. 
605 : 44 W. L. J. 413. The judgment-creditor, who first took out execution 
against a fund in Court was held entitled to have his decree satisfied to tho full 
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in priority over other non*attaehing creditors.— -Xessarfeat v. Kaku, 29 
Bom. L. B. 665 • 106 I. C. 113 : A. I. R. 1927 Bom. 394 ; Nensukhagavri v. 
Eajabally, 29 Bom. L. R. 639 : 106 I. 0. 184 : A. I. E. 1927 Bom. 405. 


^ The proviso is merely intended to mean that any question of title or 
priority is to be determined by the Court in which, or in whose custody the 
property is, and not by the Court which made the order of attachment. 

■^^hether an order under this section is final or not ; Gopee Nath 
v. Achcha Bibec, 7 C. 553 : 9 0. L. R. 395. Question of priority is not to be 
determined by a regular suit ; Debee Pershad v. Giijadhar, 20 W. R. 73. 

Attachment under decree of High Court, of property already attached 
^ er decree of Small Cause Court; hcM that the Small Cause Court was 
decide the question of priority,— ,7eynaraj/an v. Ismail, 
la fi 1 nA Gkaran v. Kedar Nath, 35 C. W N. 517 in which 

44 M. 100 (P. B.) has been referred to. 


contemplated by the 

piov.so to this section; Tthm Smgh v. Sheoram Sitigh, 19 C. 286. 

‘I'® EsMivev, the Court in whose 
tbo morfflana the Coutt to decide a dispute as to priority between 

If previous attachment.— 

■way of abundflnf .n„ ^ittachment, the mere fact that the respondent by 

not^tabe awav for formal attachment under this rule, would 

20C W N 412^® Siir/amoZi V. BajiicJmndra, 


( ) Where the property to be attached is a decree. 
Attachment of ^or the payment of money or for sale in 

■decrees. entorcement of a mortgage or charge, the 

attachment shall be made, — 

(a) if the decrees were passed by the same Court, then 
by order of such Court, and 


n was passed by 

decroi / passed the 

decree sought to bo executed, requesting such 

unkL aud untill”^ 


(i) 


the Court which passed the decree 
be executed cancels the notice, or 


sought to 
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(it) the liolfler of the decree sought to bo 
executed or his judgment-debtor applies to 
tho Court iccoiving such notice to execute 
its own decree. 

(2) Where a Court makes an order under clauso (o) of sub- 
rule (1), or receivesan application under sub-head (n) of clause (b) 
of the said sub-rule,’ it shall, on the application of the creditor 
who has attached the decree or his judgment-debtor, proceed to 
execute the attached decree and apply tho net proceeds in 
satisfaction of tho decree sought to be executed* 

(3) The holder of a decree .sought to be executed by tho at- 
tachmentofanothcr decree of the nature specified in sub-rule fl)- 
shall be deemed to be the representative of the holder of tne 
attached decree and to be entitled to execute such attached 
decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of 
a decree is a decree other than a decree of the nature referred 
to in sub-rule (1), the attachment shall be made, by a notice by 
the Court which passed the decree sought to be executed, to the 
holder of the decree sought to be attached, prohibitng him from 
transferring or charging the same in any way ; and, where such 
decree has been passed by any other Court, also by sending to 
such other Court a notice to abstain from executing the decree 
sought to be attached until such notice is cancelled by the 
Court from which it was sent. 

(5) The holder of a decree attached under this rule shall 
give the Court executing the decree such information and aid 
as may reasonably be required. 

(6) On the application of the holder of a decree sought to 

be executed by the attachment of another decree, the Court 
making an order of attachment under this rule shall give 
notice of such order to tho judgment-debtor bound by the 
decree attached ; and no payment or adjustment of the attached 
decree made by the judgment-debtor in contravention of such 
order after receipt of notice thereof, either through the Court 
or otherwise, shall be recognized by any Court so long as the 
attachment remains in force. [S. 173.] 

COMMENTARY. 

I*.. _ -- j mi ._t. —responds to S. 273, C. P. Code, 

The most important change is 
• ‘ment of a mortgage or charge’' 
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in Bub rule (l). The present tale haa been made applicable to money- 
•decrees as -well as to mortgage-decrees. The addition seems to bate been 
made to meet those cases, in 'which it was held that a decree upon a mort- 
gage is not a money-decree within the meaning of S. 273. It makes obsolete. — 
Baijnath v. Binayendra, 6 0 "W. N 5; Macgnaghten v. Surja Prasad, H 
C. L. J 78 •. 4 C W. N. 36-n ; Delhi London Bank v. Partab Singh. 28 A. 771 
(F. B.) , Jogendra v Siranya Kumar, 2 C. L. J. 499. The old section has 
been recast and re-arranged with some changes in the details of procedure 
io be followed when attaching a decree. 

Clause (a) of sub-rule 1, sub-rule (2), (3) and (6) are new. 

This rule applies to attachment before judgment ; Gorigala Venkayya v. 
Mugunta Lakshmiya, 22 M. li. J. 394 • 14 I. C. 285. 

This rule does not apply to a case where the creditor of a mortgagee 
attaches the deposit made in Court by the mortgagor to redeem the property 
before sale in execution ^Asta KhaUm v. Nurjahan Khatun. 59 C. 14G4 : 
36 C. 'N. 955, 


Decree for money. — The following hare been held to be money-decrees 
—Decree for mesne profits to be ascertained ; Sharodamoyee v. Woomamoyee, 
8 "W. B. 9 Decree for arrears of rent ; Boniu Behary v.Syama Ghurn, 
25 C. 822, Decree for dissolution of partnership ; Sidlingappa v. S/ian&a- 
rappa, 27 B. 556 (16 B 522 and 577 and 21 C. 85. referred to). Attachment 
may be made after judgment though thodecree is not drawn up, as the decree 
when drawn up relates back to the time of judgment ; Bam Kanai v. Punna 
Chandra, 34 C, L J 494 


It haa been held that money-decrees and mortgage-decrees are not to be 
realized by sale , Das v. Subraya, 45 B. 348 ; itfownp LunSyev. 

2!aung Fo i'7j/nn. 1 R 360 : A I R. 1924 Riog 21 They can only be realia- 
ed m the manner prescribed by sub-rule {2l : Sttffaii Kuar v. Gulsan Lai. 2 A. 
290; Ttruv^goda v. Vvthihnga. 6 M. 418 ; Joiindra Nath v. Diearka Nath, 
S' 27 B. 556 ; Domi Lai v. Bijoy Prasad. 

1232 Pat 349. There is no provision made in 
this rule tor the realization of a decree for partition, or for foreclosure of a 
mor gage, or a decree for specific performance. These decrees are to be 
realized “V a sa e thereof ; QopalY.Joharimal.l^B. 5^2 ■, Barhma Din v. 
suhrtdf fofSr special procedure prescribed by 

anA prc^ot Tulo for the realization of money-decrees 

Q rrv ” attAchablo and saleable 


Q r.n _• ..t uoou as.«rt,uiiu.uiu uQa saieaDit 

® LI “V property.-’ 


meat proeoduro prescribed by aub-rulo (2) is tharaforo on 
oxcopl.on to the eanoral role that ell properties whao attaLremoriy 
.bo roslreod by a sale thoreot. See nolo below under sub-mla (4) 


. » I ' »■» enforcemmt 




and reaiirpd in ere to be attached 

ana TeaiizeU m the same maqnor as monoy-decreeg. 


the Slchmonrof annttA*^V*'^ holder of a decreo sought to be executed by 
charge shsll ng fcbn mn in enforcement of a mortgage or 

Charge, shall as the roprcsontativo of the holder of the attached decree, bo 
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entitled to exceuto it innny manner Lawful to the holder lliereof; Kiippusami v. 
Snhharaya, 22 M. L .T. IGl ; 13 1. C. 321. 

Sub-rule (4)— Attachment of other decrees —Tliete are two 
ways of executing decrees obtained by a dccrco-holdcr by nttacliraonfc 
of other decrees passed by other Courts or hy the eamo Court. These 
-two ways are indicated In Or. XXI, r. C3 If it is a money* 
decree and if the decree is one which is passed by another Court 
ihen by the combined operation of sub-cIs (1) and (2) the decree which 
is attached is not sold a3 a salcablo property but is executed in terms of 
■sub’cl. (2), by realising the net proceeds in satisfaction of the decree 
sought to bo executed. If however the decree is not one for money then 
the procedure laid down in sub-cI. (4) has got to bo followed ; in other 
words the property is sold like any other saleable property. A preliminary 
■decree passed in a partition suit is liablo to bo proceeded against in execution 
according to the procedure prescribed hy Cl. (4) and not by Cl. (1).— Sarfarirtn 
T. .Vanindra, 53 C. 934 : 133 I. C. 181: A. I. H. 1932 Cab 80. The right, 
title, and interest of the judgment-debtors, in n decree for possession and 
mesne profits, was bold liable to bo attached and sold in cTCcutioa of a money- 
decree.— Ganesh Lai V. S^umnaroin. G C 213. 

A certificate under Or. XXI, r. 71, certifying deficiency in the purchase 
price, being declared by that rule to bo in oiTcct “ a decree for the payment 
•of money ” for the purpose of the method of its recovery, such a certificate 
ns attachable as a decree for the payment of money under the provisions of 
this rule ; Abdul Jabbar v. Sita Bam, 24 A. I». J. 385 : A. I. R. 192G Alb 879 : 
^5 1. C. 1033, 

The right, title, and interest of a judgment-debtor in a p.irtly executed 
decree for possession of a moiety of a taluk is liable to be attached and sold.— 
Girish Chunder v. Jibanesieari, 6 0. 243 (P. C ) 7 C. L R 420. 

A decree of a Revenue Court is not capable of attachment and sale under 
this section, in execution of a Civil Court decree , such a decree stands in the 
position of an ordinary debt, and may bo dealt with under S. GO.— AuUa 
JBibi v, Abu Jafar, 21 A- 405 (16 A. 49G, referred to). See Prince Gholam 
Mohamed v. Jndra Chand, 7 B L. B. 318 : 15 W. R, 34, where it has been 
-held that a decree of a Court falls within the description of “ other 
property.” 

Decrees passed by the same Court. — Under the Code of 1877 this 
was held to apply also to cases where the decrees were passed by different 
'Courts but wore being executed by one Court ; Sultan Kuar v. Gulzari Lai, 
2 A, 290. 

Irregular attachment. — The defect in the attachment in consequence 
of the order being passed by the oiecuting Court, instead of by the Court 
which passed the decree, is not such a jurisdictional defect as to make the 
■order void. An objection to the issue of notice under r. 53 (2) is one that 
the parties could waive — Per Sundara Iyer, J., in Arumtigha v. Yogamba, 17 
I. C. 523 : 13 M. L. T. 227. 

Effect of attachment. — The attachment of » decree under this rule 
has the effect of staying further execution and debarring the Court from 
proceeding further until that bar has been removed in either of the ways 
specified therein. ’Where a Sub-Judge, after receiving an attachment order 
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from a Munsif’s Court, returned it on the ground that it did not state the 
amount of the decree and proceeded with execution which resulted in the 
sale — held that the Sub'Judge was bound to comply with the order and 
had no jurisdiction to proceed with the sale . — Manih Lai v. Banamali, 32- 
C. 1104 ; 10 C. lY. N. 193 : 3 0. L. J. 27. 


An attachment under this rule is completed by the receipt of the notice- 
prescribed by Cl. (1) (6) of the rule in the Court to which notice was sent.^ — 
BajaSxrS.B.M.M.A. CktUyar Firm v. Burma Oil Co., 9 E. 140: 134 
I. C 506 • A. I. R. 1931 Rang. 185. The signature by the clerk on behalf of 
the Judge who was then ill, on the notice, was only an irregularity which 
did not prevent the attachment from being effective and any adjustment of 
the decree with the knowledge of the attachment was invalid. — Ibid. 


The attaching judgment-creditor is the only person who can execute the 
decree, and the original holder of the decree is precluded from executing his 
decree, unless the Court which issued notice cancels the notice . — Tkuchakovil 
^ J- 577 (13 M. L. J. 265 : 21 M. 417 and 

24 C. 778, dtsUngutshed). 

Transfer of decree for payment of money under attach- 
ment is va id.—Thero is no provision in sub-rule (1) or (2) or (6) of r. 63,. 
which prohibits the holder of adecree for payment of money from transferring 
transfer is in no way affected on account of the 
a valid transfer giving the transferees a 
g a title and entitling them to have their names substituted in place of the 
under Or. XXI, r. 16; Hasariramv. 
Thf J*?' ' i? : A. I. R. 1929 Pat. 1 : 113 I. 0. 673. 

^ money-decree having been specially pro* 
ThiA A general provisions of S. 64 do not appl>’ — 

. person who attaches and executes a decree for money after it has 
t J'V® ^ecree-holder to a third person does not acquire any 

amounts realised in execution but bolds the same- 
or the assignee of tho decree. The assignment of a decree 
assignment and does not depend for its 
Court-(99I. 0. 309 overruled).- 
Kang 26 ^ ^ '' ^ B. 596 ; 106 I. C. 863 : A, I. E, 1928 

nttacS aSeeTn6°tV,°"“t("'’L“ oxeontion are the holder of the 

“"nntl arpirfor ^he assignee from the holder 

M. L. T. U4. . Thtnivenaadam v. Dondla, 13 1 0.669:11 

the decree-holder— A MifonatlJ'h’'”^ a decree is a representatiye of 
deereo-holder rvithin S 47 andfn „v ‘ij’''* cepresentatiye of the 
of the decree wh ch he harattaerer p“ esecutien. 

(re/crrrf to in Adhar v Lai 0. 371 

Srojonalh v, Gaya Sundari G C T T 141^' 

M. 68, ,vl,cro it has been Md Sa^'aLtt p”'‘ Periasami. 17 

taho all stops necessary fnrflinfn..r ^®creo'holder is entitled to, 

by the Court. See b^w^r p°»° l>rocceds of the attached decree 

-hlch a different vic';vre™\fh:;ett^rhe^"'""“ 
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Sach A person becenses tho rcprrsenlaliro on tho daj" wlien tho attach* 
nient is ordered and not on tho day when ho applied for tho attachment.— 
Chandrapal r.2Iuhar:fneti Snlarjotvtlah, A.I.R. 1929 Oudh 413: 6 OAV.N. 710. 

A dccrecholdcr purchased imroorealile property at an auction-sale held 
in execution cf tho decree, hut beforo the sale was conCmicd, tho decree was 
attached by a judgment-creditor of tho decree-holder. JTeld that tho effect of 
the attachment was to place tho attaching creditor in tho position of tho 
decree-holder so as to cnlitlo him to haro tho sale confirmed.— BeAana 
Sudrani Kcer v. Ham Pertap, 11 C. W. K. 15S. 

'Where A in execution of a dccrco against B attaohes, under this section, 
a decree which D holds against a company in liquidation, tho Court will 
direct tho liquidator to recognize A as tho ropresentatiro of B and allow him 
to prove for the dccrcc-doht in tho name of U, and to rocoivo and apply 
the dividend payable to D in satisfaction of -l‘« judgmont-dobt subject to tho 
rights of other attaching creditors to rato.iblo distribution, — Stsha Awar v. 
r. S. Su^ar Mill Co.. 30 M. 533 

Snb-rnle (6)— Adjustment of fitlnched decree. — This sob-rulo is now 
and gives effect to the decision in v. Jahorimal, iC B. 523. also 

Battan v. Btahan, 10 L. 143: 1101. C. 241: A. I. R. 1933 Lab. 834. 
Order XXI, r. 03 (G) applies also to cases whoro tho attachment was made 
already beforo judgment ; Gorigala Yenhavya v. jVajunta Lakshmiya, 14 I. 0. 
285: 22 M. L. J. 394. 

_ A decreo'holdor attached a dccroo obtained by tho judgmont-dobtor 
against a third person. Tiio Court directed him to ozcouto tho attnohod 
decree. The deerco-holdor applied several times but tho applications wore 
struc’ 4« . . 1 ... 1 . },jg 

hold{ ‘ ' . ■ . was subsist- 
ing 8 , . • . 796 (IG B. 

522, relied on). See also Baja Str S. B. <£c. Firm v. Bxirma Oil Co., 9 R. 140. 

Where a simple monoy-decree-boldor attached another decree in favour 
of his judgment-debtor but subsequently tho latter gave up a portion of 
the decree-amount as part of the compromise by which an appUoation 
for leave to appeal to the Privy Council was withdrawn : held, that tho 
compromise was in the nature of an adjustment of the attached dooroo and 
came within Or XXI, r. 53 (6) and that it did not take effect as against tho 
attaching creditor. — Lachhmi Naratn v. Mansa Bam, 30 A. L. J. 792. 

This sub-rule merely provides, in cases of bona fide transactions by 
judgment-debtors, an exception to tho general rule laid down in B. G4 of 
the Code. So an adjustment by a judgment-debtor before he roocivod 
notice of the order of attachment under this sub-rule is valid. — Lakshmi- 
narasimham v. Lakshminarasimham, 50 M. 677 (F. B.) : 103 I, 0. 602 : 
A. I. E. 1927 Mad. 728 : 63 M. L. J. 160. 

B4-‘ (1) Where tho nroporty is iinmovoablo, tho attach- 
ment shall bo mado by an ordor prohibiting 


ment shall bo mado by an ordor prohibiting 
Attachment of ^ho judgmont-dobtor from transferring or charg- 
ing tho property in any way, and all porsons 
from taking any bonofit from sucli transfer or 


C. P. C.— 103 
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(2) The order shall be proclaimed at some place on or 
adiacent to snch property by beat of drum or other customary 
mode, and. a copy of the order shall be affixed on a conspicuous 
part of the property and then upon a conspicuous part of tne 
Court-house, and also, where the property is land paying 
revenue to the Government, in the office of the Collector o* tuo 
district in which the land is situate. . 2/4.] 

COMMENTARY. 

Alterations. — In enb-rnlo (1) the words “ from taking any benefit from 
such transfer or charge '* have been substituted for " from receiving the same 
from him by purchase, gift, or otherwise.” In Bub-mle (3) the words 
a conspicuous pari" have been added before *' Court.honse,’’ 

Attachment o( immoveable property. — A decree for redemption is 
not attachable under this rule, bnt under r. 53 13) ; l^aigar Timapa v. 
Shaskar^ 10 B. 444. The equity of redemption of a mortgagor is immoveable 
property within this rule ; Parashram v. Gorind, 21 B. 226 ; Sarendra v. 
Afarlttt cE Co., 33 C. L. J. 7 631. C. 167. Bequest to a Parsi widow,^of 
income of immoveable property, with obligation of maintaining and educating 
children, is an interest in immoveable property, under this rtde.-^Notho 
Kerra v. Dhtmbaijt, 33 B. 1. 


An attachment is not complete until the procedure provided by this rule 
has been fully followed ; Kanai Lai v. Ahed Sus, 39 1. 0. 662, See also 
Sinnappan v. Arunachalam, 42 M 844 (P. B.) : 63 I. C. 207. An attachment 
operates as a valid prohibition against alienation of the attached property 
only from the date oa which necessary proclamation is made and a copy of 
the order affixed as contemplated in this rule. "Where no evidence of a 
prohibitory order -ouaer this rule and its proclamation is given an alienation 
by the judgment-debtor cannot be impeached (42 M. 844 follr’.) — Saroop 
SinjH V. Narsjnirh, A. I. R. 1929 All. 846. But once it is made under this rule 
it is immaterial that the Collector did not enter it in his Touzi Register; 
Ram Kheltcan v. Sunder, 34 I. C. 34. An omission to affix a copy of an 
attachment order on a conspicuous part of the Court-house or to post it in 
the office of the Collector or ta post it in some conspicuous part of the land 
attached is a fatal defect which invalidates an attachment of laud ; Ailar 
Singh v. Gkulam Muhammad. 60 L C. 527. In Jodhan v. Kapil Nath, 
69 I. C. 563 ; A. L B. 1923 Nag. 78, it was held that omission to post 
a copy of the order of attachment in the office of the Collector, as required 
by Or. XXlj r. 54 (2), does not render the attachment invalid if all the 
other formalities prescribed by that rule have been observed But this case, 
it is apprehended, is no longer good law. (See 61 U. 349 (P.O.) noted infra). 


This rule does not apply to property of the nature of a debt secured by 
a hypothecation bond. The preponderance of judicial opinion is in favour of 
tho Tiowtliat mortgoso-debts are moveable properties: Nataraia -v. South 
Hank of Tinnerelly, 37 M. 61 : 10 M. L. T. 603 • 2 M W N. B30 
(16 A. 134 :13 0. 54G ; 20 C. 805 : 6 O. W. N. 6, referra ti). 


•• T, “f mortSago debt.— See notes to r. 46. under the heading 

Ueht not Boenrcd by negotiable instrmnont— Mortgag6.aebt. " 
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In tho caso of a purely usufructuary mortgage, whore no debt was payable 
by tho mortgagor, the procedure should be by attachment of tho interest 
under this rule. Order XXI. r. 46 does not apply ; Manilal v. Motibhai, 
IS Bom. L. B. 233 : 10 I. C. 812. TIio substantial ditToronco botwoon 
.attaching the interest of a uaufrnctu.ary mortgagee under this rulo and under 
r. 46 is that under r. 46 the mortgagor would have received a written order 
of the Court prohibiting him from making tho payment to tho mortgagee; 
and under this rule ho would receive no such order nor any notice of the 
attachment ; Ramasami v. 5nntt’aso, 39 M. 389 : 28 I. 0. 234 : 28 M. h. J. 
338. Ste also Oajadhar v. Dechraj,iS01. 0. 2G5: A. I. E. 1931 Pat. 63, 
•noted under r. 46, ante. 

Proof of attachment.— Au nttaohmeot under this section must be 
-strictly proved ; mere production of tho order-shoot is not sufUcient.-^frcnaift 
Persad v. BriJ Behary, 1 C, L J. 565. 

Proof of eeryice of prohibitory order.— When the prohibitory order 
under sub-rule (1) was found to bo duly served on the judgment-debtors, 
hut the return to prove tho service, having boon destroyed, could not 
be produced to prove the service, it was held that the failure to produce the 
return did not render the execution sale invalid , Abdnl Ohafiir Khan v. 
Ahram, 46 A. 741 : 23 A. L. J. 703 : 83 I. C. 878 : A. I. R. 1924 All. 747. 

No property can be declared to be attached unless first the order of 
. attachment has been issued and secondly in the execution of that order other 
things prescribed by the rules in the Code have boon done. Where however 
'there Is no positive evidence that the attachment was not effected in acoor* 
-dance with law and no such contention was raised in the lower Court, it was 
held that the Court should give effect to the presumption regarding the 
regularity of oiBcifll acts and proceed on the view that there was a valid 
-attachment duly effected.— ffternander v. Benxmadhah, 58 C. 598 : 134 I. 0. 

. 561 : A. I. R. 1931 Cal. 763 ; A. T. K. dc. Muihiah v. Palaniappa, 55 
I. A 256 : 51 M. 349 (P. C.) : 26 A. h. J. 616 : 32 0. W. N. 821 ; 48 C. L. J. 
11 ; 5 0. W. N. 679 : 109 I. C. 626 : 80 Bom. L. B. 1353 : A. I. E. 1938 P. C. 
139 : 56 M. L. J. 12S. 

Effect of attachment. — Wberoan attachment of land was made by a 
written order under this rule, the conditioos prescribed bad to be fulfilled in 
-order to render any private alienation of the property attached null and void; 
Indra Chandra v. Agra and Masterman’s Bank, 1 B. Ii. R, S. N. 20 : 10 W. R. 
t264. See also Nur Ahmad v. AUaf Alt, 2 A. 58. 

Where no order for attachment of the property is passed in favour of 
'the decree-holders in the manner provided, their claims are not entitled to 
the protection conferred by S. 64 against private alienations , Qangaiin v. 
Khushalt, 7 A. 702. 

Attachment by prohibitory order under this section does not constitute 
a dispossession of the party in actual possession of the property. — Narayanrav 
V. Balkrishna, 4 B. 529. 

An attachment only prevents alienatioa, bat does not confer title. — iloti 
Lal'v. Karrabuiin, 24 1. A. 170 : 25 O. 179 (P. C.) (referred to in Lachmi- 
-dayoZ V. Har Danni Lai, 25 A. 347, p 350); Shanker v. Afahomed Ismail, 
-125 I. C. 28 : A. I. R. 1930 All. 552 
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Conferment of occupancy rights when the property w^s under attach- 
ment ws invalid . — SaMiman v. Sabib, 13 B. D. 429. 

Thia rule is not contravened if the judgment-debtor executes a deed of 
mortgage in pursuance of a decree for specific performance obtained against- 
him prior to the date of attachment as such a decree could not be set aside 
by a prohibitory order of a later dale under r. 54 . — Lakshmart v. Iia 7 nchandra,. 
84 Bom. L. B. IIV : A. I. B. 1932 Bom. 301. 

To render an attachment effectual, the affixing of the prohibitory order 
on the Court-house is absolutely necessary, "Where such affixing is later in' 
date than the execution of a mortgage, the mortgage lien is not effected by 
the attachment even though the attachment was prior to the execution of 
the mortgage ( 55 1. A. 356: 51 M, 349 ioUd.).— I'/abuidtuee?) v. Loke Nath. 59- 
C. 1176 : 36 C. W- N. 733. 

Where the iudgment-debtors having notice of an attachment made in< 
pursuance of the amendmout of the petition for execution took no objection- 
or preferred no appeal, the order of attachment was final and could not be- 
challenged at a later stage, although the amendment was made on erroneous- 
grounds, the matter not coming within Or. XXI, r, 17 . — Nani Sasanta 
Evmart v. Tuht Chaian, 34 C. W. N. 139 : A. I. B. 1930 Cab 363, 

An execution creditor does not by attachment acquire such an 
interest in the attached property as will enable him to maintain an actios* 
for its wrongful removal The rights of attaching creditors are regulated' 
by the C ?. Code, and the provisions of S. 91 L/) oftheT. P. Act. 1882, 
do not apply to them. The • * 
proceedings in execution ai • • , , • i . 

80M.207 •. 17 M L. J.8 . » .... 

M. L. J. 334, where it has 1 ■ ' • 

removed by a third party the decree-holdernaust enforce his claim by a separata 
suit and not in execution. See also fCrtstnasaWTnv v. O^cial Assignee of Madras,. 
26 M. 673. 

Effect of re-attachment.— A re-attacbment of property after decree 
does not imply an abandoDmcnl of the attachment obtained before 
decree — Hamkrtshna v. Surftmntssa, 6 C. 129 ; Kostiri Suraparaju v. 
Afatjdopaia, 26 I. C. 81. But when an application is made for attachment- 
of property which has been previously attached under the decree, a Court- 
may presume that the prior attachment had ceased before the application 
for a second attachment was mado^Bafiz Snleinanv. Ahdtillah 16 A. 188 - 
,(12 B. L. E. 411 referred fo). 


Absence of or defective attachmet-^lrregularity.— If in the attach- 
ment order Ibero ho any incorrect description as to the right and inlereBb- 
o! the judgment-debtors in tlie property attached the attachment is not- 
good in law anti docs not affect actual rights and interests.—Harott Lai v. 
Muhammad liaj'akhan, 13 A. 119. 


i 4 1" attachment was not fixed up in the Col- 

lector s Office ; Md that the defect in the mode of attachment might- 
•render the allacbment ineffectual for the purposo of avoiding alienations- 
made.bul the attachment was effectual against the judgment-debtor, and the- 
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•defect did not afford a ground^ for declaring tho cxecation proceedings 
ineffoctaal . — Hai Balkiihcn r. Z2ai Sitaran, 7 A. 731. 

In tho case of land paying revenue to Govorntnont an attachment is not 

• effective to invalidate a subsequent transfer unless and until a copy of the 

• order of attachment has boon nfBxod in tho ofCce of tho Collector in 
accordance with Or. ^XI. r. 64. So a security bond executed after an order 
-of attachment was made cannot bo declared invalid in tho absence of 

evidence on tho question whether tho processes of attachment had been 
•served and, if so. whether they wore served before tho security bond was 
'executed. — Naocif Mttll v. Benares Bank, 9 P, 860: 120 I. C. 142; 
A. I. R. 1931 Pat. 63. 

Non-compliance with tho provision contained in this rule renders an 
-attachment void and ineffectual.— BAnraf v. Qouranga, 55 0. 645; 104 I. 0. 
340 : A. I. R, 1927 Cal. 835 (following 9 C. TV. N. 693). 

Omission to have a drum beaten as required is a material irregularity 
-so as to render a sale held in execution of a decree liable to bo sot aside.— 
Trimbak Ravji v. Nana, 10 B. 504. 

Whore revenue-paying lands were described as rovenue*freo lands in 
the order of attachment ; the misdescription protected the bona fide purchaser ' 
'from having the alienation set aside as void under r. 64. — (hmani v. 
iBardwar, 3 A. 698. 

If there had been no attachment or a defective attachment, but a valid 
> order for sale had been made during tbe life'timo of the judgment'debtor, 
'the effect will be as that of an attachment followed by an order for sale.— 
Peary Lai v. Okandt Oharan, 11 C. W. N. 103 5 C. L J. 80. 

After confirmation of sale and grant of certificate to the purchaser, the 
-sale is not to be considered as a nulUty merely by reason of the absence 

• of any attachment. — Kishory Uohtm’ v, Mahomed Mujaffar, 18 C. 188 
(followed in Bari Gharan v. Ohandra Kumar.Bi C. 787, p. 802 : 11 0. W. N. 
■ 745 ). See also SivakoUindu v. Oanapathi. 37 I. C. 964 ; Acchamna v. Basappa, 
'8 M. Ii J. 1 ; Tarak v. Shyama Gharan, 36 I. 0. 292 , Sheo Dhyan v. Bhola^ 
nath, 21 A. 311 ; Mohamed Alam v, Jamiat, 121 I. C. 369. There is no provi- 
sion in Act X of 1859 under which the sale of a jote in execution of a 

• decree is liable to beset aside on the ground of non-attachment and non- 
proof of publication of the sale proclamation.— Sahu v. Bari Mahanti, 

'27 0. 780 ' 5 0 W. N. 128. See also Sharoda Moyee v Woorna Moyee, 8 
W. R- 9 and Sheodhyan v. Bholanath, 21 A. 311, where it has been held 
that the absence of an attachment, prior to the sale of immoveable property 
in execution • than a material irregularity; 

‘but is not ■ r is caused thereby to vitiate 

tho sale (10 ' ■ ■ ... , ( 0 ) But see d/flftadee 

Dopey V. Bhola Nath, 5 A. 86 (P. B,), where it has been held that a regular 
attachment is an essential preliminary to a sale in execution of a money 
decree. Also, Bam Chand v. Pttam Mai, 10 A. 195. 

Juvalid attachment.— An attiehmsat is null aal u:)td, if at the time 
'ol atSichment tha decree under which it was m»de hid been set aside and 
•was nob inexistence. Tae fact that a renewed decree was subsequeutly 
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passed in terms of the original decree, conoid not make the attachment > 
\sMd.—Chettiattil Muhamod v. Kunhi Koni,*^9 M. 175. 

"Order shall be proclaimed” etc. — This section does not require 
that the sale proclamation should be served in each of the villages comprised 
in the property to be sold. The word “prctpcrti/ ** evidently refers to each 
"lot” to be sold separately from the rest. Though it is a sound rnle to 
follow, viz., to serve a separata proclamation in each of the villages embraced 
in the same process when they are at such a distance from one another 
that there is no moral certainty of communication to persons on or interest- 
ed in the one, of what is publicly done on the other, the fact that the 
processes were not served in each does not necessarily constitute an in- 
fringement of the provisions of this section. — Moulti Ahdvl Kashem v. 
BenodeLal, 12 C. W. N. 757. The provisions of this rule must be taken to 
have been complied with when a copy of the proclamation of sale has been* 
affixed to any one of the properties which are all situated near one another. — 
Mahsmed Abdulla v. Jammt Rai, 121 1. 0. 369 . A. I E. 1930 Lah. 685. 
■Where several mouzas are put up for sale in execution of a decree, the law 
does not require that publication should be made in every mo^iza (40 C. 
635 (P. C ) dtsti*igMshed). — Makaraj Bahadur v. P. C. Lai Chaudhury, A. I. E.- 
1923 Pat. 25: 9 P. L. J. 387. In Tnpura Sttndori v. Dur^a Charan, 11 
C. 74, it has been held that, where distinct properties are proclaimed 
for sale, the omission to affix a copy in each of such properties amounts- 
to an irregularity. But in Pedro Antonio v. Jalhhoy Ardezhir, 12 B. 368, ‘ 
it baa been held that a mere breaking up ol an area into lots does not 
necessaiily make it several distinct properties for the purposes of a- 
proclamation of attachment or sale. See r. 67 (S) and notes. 

It is necessary that a copy of the sale proclamation should be affixed 
to some conspicuous place on the property attached.— Kahjtara v. Bam 
Coomar, 7 0. 466 • 9 C. L. B. 114. 


The proclamation of sale, required to be made at some place adjacent 
to the prop-erty to be sold, and the affixing of a copy of the order in 
a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house ; Megh Ball v. Shtb Pershad, T 
C. 34 : 8 C. L B. 369. See also Mahendra v. Gapal, 17 C. 769 (779).- 
See, bo\Yever, Bam Chandar v. Kamia Prasad, 4 A. 300. 

In order to constitute n valid attachment, the proclamation described 
in the second portion of r. 54, Or XXI, must be made ; Mular Bam v. 
Jtv:anda Bavt., 4 L. 211 -. 5 U L. J, 200 ; 721. C. 452. A IE 1923- 
Lab. 423. 


_ ISbero the order of attachment was not proclaimed by beat of drum as- 
resistance was offered on behalf of the judgment-debtors if the order was so • 
proclaimed, and Ihereupon the order was proclaimed in a loud voice adjacent - 
^ ^bo property in dispute ; held, that there was sufficient compliance with. 
Or. XXl, r. bi.—SuJihraj v. Barnam. 136 I. 0. 335 ; A. I, E. 1932 Oudh 76. 


. Irregularity Itv publishing sales.— Ster. 90, and notes. 

Attachment not necessary in mortgage-decree.— If the decree con- 
tains a direction for sde of the mortgaged premises, it is not necessary to 
J83UO an attachment. The direction for sale in the decree is in itself sufficient . 
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authority for the Bale.— Daufl Chand v. Hem Chand, 4 B. 615. See also Pedro 
.(4ntonfOV. 12 B. 3G3 ; Jogendra v. Debendra, 20 C. 127, p. 129 

(where it has been held that under tho Act no attachment is noccs-tary) ; and 
Dosibai v. Ishicardas Jogjivandas, 9 B. 6Gl (aflirmcd by tho P. C. in 15 B. 
222). See also Subrant v. Pfiran, 8 A. L. J. 1327. 

Tho omission • . ' •“ ' in execution of a decroo 

for tlio realization ' • ‘ ■ the validity of a sale of 

the mortgaged projii-iLi m ..vjroo.— TVocoiert v. Shib 

Chandra, 21 C. GS9 ; Huniappa v. SM&mmani<x, 18 If. 437. 

An attachment is a necessary prolimioary to an oxccutioo proceeding. 
Whero however tho ]udgmont*dcbtor executed a security bond it is impossible 
for him to alienate tho nroporty and consequently tho person in whoso favour 
it is executed can enforce tho bond in oxocution without an order of 
attachment.— rata Iron and Sleel Co. v. Charles Joseph, 8 P. 801. 

"Land paying revenue to Government." — Shrolriyam villages in the 
Madras Presidency are lands paying rovenuo to Government within the 
meaning of this rule ; Ganamyna v. Kettreddi, 4G il. 736 : A, I. R. 1924 Mad. 
217 : 75 I C. 369 . Yar Khan v, S. K. Dose, 7 L. L J. 601 : A. 1. R. 1925 
Lab. 553 : 83 I. 0. 321. 

5S- Where — 

Removal of at* (^) amount decreed with costs and 

tachment after all charges and expenses resulting from the 
eatiifactioa of attachment of any property are paid into 
decree ^ Court, or 

(6) satisfaction of tho decree is otherwise made through 
the Court or certilied to the Court, or 

(c) the decree is set aside or reversed, [S. 275.J 

the attachment shall be deemed to be withdrawn, and, in the 
case of immoveable property, the withdrawal shall, if the judg- 
ment-debtor so desires, be proclaimed at his e.xpense, and a 
copy of the proclamation shall be affixed in the manner pres- 
cribed by tho last preceding rule. [New.] 

COMMENTARY. 

Alterations. — The words " or certified to the Court ’’ in Cl. (6) and the 
last para, are new. As to certifying payment, see rule 2. The effect of the 
added para, is that on the happening of any of tho events in Cl. (o), (5) 
or (c), the attachment shall bo deemed to be withdrawn, ».e., it shall cease of 
itself. Formerly an application and an express order of the Court were 
necessary. It is nou~ optional with the judgment-debtor to make an 
application for same. 

Cases. — "Where property has been attached, an order dismissing an 
application for execution but not specifically withdrawing attachment or 
declaring the decree incapable of execution does not raise the attachment ; 
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Bank of Upper India v. Sheo Prasad, 19 A. 482. The death of a judgment- 
debtor does not affect the attachment ; Sheo Prasad v. B.ira Lai, 12 A. 440 
(F. B.). In the case of the death of a judgment-debtor of a joint Milakshara 
family, the attachment does not cease even though the estate passed to the 
surviving members of the family ; Beni Perskad v. Parbati, 20 C. 895. 

An order directing putting in of a fresh petition for execution as the 
previous petition was closed, did not terminate attachment as the petition 
was not dismissed. — VehtsKami-v. Balasitbramanta, 106 I. 0. 138 : A. I. R- 
1928 Mad. 398. 


Sums paid into Court under this rule are not assets under S. 73 for 
rateable distribution ; Sorabji v. Kala Baghunath, 36 B, 156 : 13 Bom. L. R. 
1193. But see Pardasani v. Je%hwani, 128 I. C. 686 ; A. I. R. 
1930 Sind 300, which held that there is nothing in this rule to suggest 
any distinction between money voluntarily paid by the judgment-debtor 
for avoiding attachment and money realised as a result of the attachment ; 
both of them would equally be included in the term '* assets held by the 
Court,'* within the meaning of S. 73. 

Revival of attachment.~-Where a decree under which an attachment 
has been made is set aside on first appeal but restored on second appeal, the 
attachment is revived ^Parmeshar Dm v. Debt Prasad, 48 I. 0. 386. 

Satisfaction in part. — Where satisfaction of the decree in part only is 
certified, the attachment cannot be deemed to be withdrawn j Khub Ohand v. 
Ntadar, 15 I. C. 677 . 10 A. L. J. 165. 

Id ease of an instalment decree the instalment which has become due 
of which attachment has been made is the “amount decreed ” 
within the meaning of Or. XXI. r 65; when the amount of that instal- 
ment IS paid the attachment made in respect of it ceases and does not enure in 
respect of an instalment which has not become due.— BAofa v. Madho, 105 
I. C. 799 : A I. B. 1928 Nag. 65. 

56. Where the property attached is current coin or cur- 
rency notes, the Court may, at any time during 
the continuance of the attachment, direct that 
such coin or notes, or a part thereof sufficient 
to satisfy the decree, be paid over to the party 
entitled under the decree to receive the same. 

[S. 277.] 


Order for pay- 
Tnent of cola or 
<nrrency notes to 
party entitled na 
derdeeree. 


COMMENTARY. 

word" ^rrcnr’ has been added before the word 
they caniot be mid oT® ° ** tho colus attached be not current coins. 

moJearproporTios c*ecree-hoIder. but should be sold, like other 


^ ere any property has been attached in execution 
Determinaiion ^ out by reason of tho decree-holder’s 

«f aiuchmeat. ofault the Court is unable to proceed further 
'U’ltn the application for execution, it shall 
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•oither dismiss the application or for any sufficient reason adjourn 
the proceedings to a future date. Upon the dismissal of such 
^application the attachment shall cease. [New.] 

COMMENTARY. 

Object and effect. — The purpose of this rule is to put an ond to doubts 
^hich from timo to timo have arisen ns to the contiouanco of an attachment 
by reason of tho practice of “striking off proceedings " or “removing 
proceedings from tho file, “ for which thoro was no justification under any 
■of tho earlier Codes ; Diican Chand v. Bedha, 62 I. C. 294. 

Under tho old Code execution cases were “ struck off” for relieving the 
•congestion of the file c ' •. #i. , i._ f .■, default in appear- 
ance, failure to doposil ■ • ' • • • ! ■ jcossarj’ papers, or 

for not taking any stei . • * * * “ was considered 

in numerous cases (s . • * . ‘ ‘ ' (F. B.) ; Thakur v. 

Fakirnllah, 22 I. A. 44 : 17 A. 106 (P. C.) : 5 M. L. J. 3 ; Srinivasa v. Sami 
Bau, 17 M. 180; Bank of Upper India v. Shvo Prasad, 19 A. 482 and other 
-cases noted under S. 64, under the heading “ Effect of striking off Execution 
Proceedings")- The decisions were not harmonious and in numerous cases 
it was held that such an order did-not necessarily put an end to tbe attach* 
moot and it was open to the decree-holder to revive the execution pro- 
•ceedings and continue it from tbe point where it lias previously stop- 
ped. This rule sets at rest tho various interpretations that were put on 
•the previous practice Under this Code there can bo no “ striking off “ 
of applications. If there is any default of the dccreo-holder, the apphea- 
•tloa must be and the attachment ceases forthwith, even though 

■the Court and the parties intended that the attachment should subsist. — Set 
notes below. 

Judgment-debtors objecting to execution proceedings must state their 
objections at the earliest possible opportunity. It is only those matters 
which could not have been made matter of objection at the earliest opportu- 
nity that can be allowed at a later stage . — Ganapathy v. Metro Sahib, 121 1. 0. 
'845 : A. I. R 1930 Mad. 303. 

AppUcability. — This rule can apply only to orders of dismissal passed 
after the Act came into force ; Vardiparthi y. Korukonda, 27 I. C. 568. 
It cannot have a retrospective effect : Khandt v. I^ara Suhba, 27 I. C. 792. 
Sec also Baghavachariar^'r. Anantka,Zll.C.2\l. This rule does not apply 
-to a case where a Court strikes off an execution proceeding or consigns the 
record to the record-room to suit Us own convenience, or to reduce its 
pending file without any default having been committed by the decree-holder 
, . ...t 1 .. -.I. take any further steps necessary for 

■ ■ aghunatk Prasad, 40 A 698 : 24 A h. J. 

■ ■ . ■ 734. It was also held in the above case 

that an application which is in substance as well as in’form an application to 
revive a pending execution which had been suspended for no act or default 
of the decree-holder, is not an application to initiate a fresh application, 
and the effect of such an application, if granted, is that the proceeding is 
-continued from the stage at which it was left. An order restoring an 
•attachment relates back to tbe date when the attachment is first made. 



1668 


COPE OF OIVlIi PBOOEDURE 


Sch. I. Or . XXT. 
r. 57. 


aha its effect is to invalidate any private sale made during the subsistence of 
that attachment. See also Kliasan ^^.Bikram, 107 I. C. 574; Diwan Dhanpat 
Rai V. Alliance Bank, 31 P. L. E. 321; 123 I. C. 113 : A. I. R. 1930 Ijah, 647. 

A revival of eseeution proceedings does not operate as a revival of the 
attachment, so as to prejudice the rights of strangers who have in the 
interval acquired a title to the property ; Patringa v. Hladhavanand, 14 
C. L. J. 476. 


Court. — The ‘ Court ’ referred to in r, 67 is the attaching Court and not • 
the Court the decree of which is attached (following (1927) M. W. N. 685). 
"Where therefore, a decree of Court A is attached by Court B, and the decree* 
holder’s application for execution presented at Court A is dismissed for 
default, the attachment does not, on that account, cease. — Yenugopala v. 
Gkengayya, (1931) M. W. N. 211. 


attachment before judgment. — The provisions of this rule have no - 
application to attachment before judgment under Or. XXXYIII. This rule - 
applies only to attachment " tn execution of a decree.” An order of attach* 
ment before judgment subsists for the benefit not only of the first application 
for execution but also for subsequent applications ; Gonesh Ohandra v. Bamoari, . 
16 0. L. J. 86: 14 I C 345. Banuddinv. Artinaehalla, 26 M. L. J. 215: 
22 I. 0. 351 ; Bohra Akhey Ram v. Basant Lai, 46 A. 894 : 80 I. 0. 106 : 
A. I. R 1924 All. 860. Shtbnathv. Sheikh Saberuddin, 66 0. 416: 119* 
I, C. 113 : A. I. B. 1929 Gal 465, which held that an attachment before judg* 
ment prma facie would continue to have effect if no application for execution 
had been made, An attachment in execution is not, nohvithstanding the 
provisions of Or. XXXVIII, r. 11, of itself a waiver or abandonment of the 
attachment before judgment. The effect of the two attachments on the same 
property is merely that the property is under attachment but a person is • 
entitled to the benefit of either one of the attachments in the absence of ' 
abandonment and that no doctrine of merger is applicable to such a case. . 
(This case has been dissented from in 55 B. 693, noted below). 
But see Meyyappa CheUtar v. Chidambaram, 47 M. 483 (F. B.) : 83 I. C. 91 : 
A. I. B 1924 Mad. 494 in which it was held {following 44 M. 902 (F. B.) 
and overruling 42 M 1) that the provisions of this rule apply to attach- 
ment before judgment which become converted into attachment in execution 
when application is made to execute the decree passed in the suit ; hence - 
upon tbo dismissal of such an application by the decree*holder’s default,, 
the attachment made upon judgment ceases. See also Ardeshtr v. Usman, 
31 Bom. L. E. 1101 : A. I. R. 1929 Bom. 455. Unless there is a dismissal 
of an execution petition, attachment before judgment enures to the benefit of 
a decroo-holdor.— Gannpaffey v. Meera Sahib, 121 1. C. 845 : A. I. E. 1930 Mad. 
303. An applic-ation for rateable distribution or for attachment of moveables 
by the decree-holder who has attached the properties of the judgment* 
deh‘~” r-'— ^ s- *--* — i i- <• *■ . ■ • . * • n 


by *. 



^ned if the appUcation that was dismissed was an application for execution, 
by the sale of the immoveable property attached.— iWd. See also the same » 
case ID 63 B. 543 : 119 I. C. 769 : A. I. R. 1929 Bom. 321. 
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“By reason of the decree*hoIdor*8 default." — There is no reason 
forgiving a restricted meaning to the word “ ” and confining it to 

default in appearance, in the |>aymcnt of process fees, or in the production 
of documents. It includes failure to do what the decree-holder is bound 
to do, that is, to proceed with the application for execution. Omission there* 
fore to serve notice to the judgment-debtor as required by r. 66 of this 
order is a default : Kamuna Dibi v. Eosha, 38 0. 482 : 16 0. W. N. 428 : 
9 1. C. 558 ; Lalhpat Eai v. Slayya Zlal, 75 I. C. 824. So also the 
omission to file a proclamation; Mandhyan v. Badram, 17 C. W N. 204; Dildar 
Husain v. Shea A’rtram, 41 A. 157 : 49 I. C. 313 ; Fateh Din v. Qutab Din, 3 
L. 7 : A. I. B. 1922 livh. 103 : 67 I. 0. 643. So also omission on the part 
of the decree-holder to give security ; Ardeshir y. Usman, 31 Bom. L. B. 
1101 : A. I. E. 1929 Bom. 455. 

■Wheto an execution sale is set nsido for any reason other than the 
decree-holder’s default, the antecedent attachment is revived so as to support 
a second application for execution of the decree by sale of the same property, 
and no fresh attachment is necessary; Mahabharot y. SurjaJeanta, 3 
P. L. J. 310* 45 I. C. 529 . Venkilesvarayyan v. Asu'atta, 45 if. L. J. 316: 
76 I. 0. 491 • A. I. E. 1923 Mad. 703. But see Qanpati Bhatta v. DaVdppOff 
46 B. 942 ; 76 I C. 895 : A. I. R. 1923 Bom. 30. 

A decree*holdor in execution of a decree attached the properties of the 
judgment-debtor but subsequently accepted a payment made by him towards 


execution application was to pat an end to the attachment and that the 
dismissal was duo to the default of the decree-holder. No doubt the Court 
has no power to dismiss an application for execution unless there is default 
on the part of the decree-holder but, as has been held, default means a failure 
to do what one is legally bound to do; Jat Krishna v. Bibi Soghra, 71 1. 0. 
881 : 4 P. L. T. 418. * 

“Upon the dismissal of such application, the attachment shall' 
cease." — 'Where an executing Coot made an order dismissing the execution 
case for default on the part of the decree-holder but directed that the properties 
should remain under attacbment;it was held that the order being one dismiss- 
ing the application for execution, the attachment ceased by virtue of the 
provision of this rule notwithstanding tho Court’s direction that the 
attachment should continue; Namuna Btbi v. Bosha, 38 0. 482: 16 
C. W. N. 428 ’ 9 I, C. S58 ; Dildar Mvsain v. Shea Narain, 41 A. 167 : 49 
I. C. 113 ; Kundanmal v. 3Jt. Aziz Begam, A. I. E. 1929 Nag 82 ; Fateh Din 
V. Quia.b Din, 3 L 7 : 67 1. 0. 543 : A. I. E. 1922 Lah. 108. Whore the 
executing Court struck off the file an application of its own motion and 
without any default on the part of the decree-holder, there was no dismissal 
of tho application within the meaning of this rule and tho attachment 
continued. — Bijai v. Baghunath, 48 A. 698 : 97 I. C. 102 : A. I. E. 1926 All. 
734. Where tho Court’s order was that the execution case should for the 
time being be dismissed but the aUacbment shall remain in force, it was 
held that the order was in effect an adjournment of the proceedings and was 
therefore valid ; Zlahammad Mubarak y. Sahu, 44 A. 274 : A. I. E. 1922 All. 
62: 65 I. C. 91. 
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aba its effect is to invalilato any private sale made during the subsistence of 
that attachment. See also Khazan \.Bilcrain, 107 I. C. 574 ; Diwan T)hanp(^ 
Uai V. Alliance Bank, 31 P. L. E. 321 ; 123 I. C, 113 : A. 1. E. 1930 Lah. 647. 

A revival of eseoution proceedings does not operate as a revival of the 
attachment, so as to prejudice the rights of strangers who have in the 
interval acquired a title to the property; Patringa v. ]\Iadhavafland^ 1* 
C. L J. 476. 

Court — The ‘ Court ’ referred to in r. 57 is the attaching Court and not » 
the Court the decree of which is attached (following (1927) M. W. N. 635). 
Where therefore, a decree of Court A is attached by Court B, and the decree* 
holder’s application for execution presented at Court A is dismissed for 
default, the attachment docs not, on that account, cease . — Vcnngopald v. 
Chengaijya, (1931) M. W. N. 211. 


Attachment before judgment —The provisions of this rule have no 
application to attachment before judgment under Or. XXXVIII. This rule - 
applies only to attachment “ in execution of a decree.” An order of attach* 
ment before judgment subsists for the beneht not only of the first application 
for execution but also for subsequent applications ; Gonesh Chandra v. Banwari, . 
16 C L J. 86 : 14 I 0. 345 ; Banuddtn v. Amnachalla, 26 M. L. J. 215 : 
22 1. C. 351 ; Bohra Akhey Bamv. Basant Lai, 46 A. 894: 801. 0- 106* 
A 1. E. 1924 All. 860: Shtbnath v. Sheikh Saberuddin, 56 C. 416: il9' 
I. C. 113 ■ A I. B 1929 Cal. 465, which held that an attachment before j’udg- 
moot pnmfl/acie would continue to have effect if no application for execution 
had been made. An attachment in execution is not, notwithstanding the 
provisions of Or. XXXYTTI, r. 11, of Itself a waiver or abandonment of the 
attachment before judgment. The effect of the two attachments on the same 
property is merely that the property ia under attachment but a person is 
entitled to the benefit of either one of the attachments in the absence of ' 
abandonment and that no doctrine of merger is applicable to such a case. . 
(This case has been dissented from in 55 B. 693, noted below). 
But see Meyyappa Chettiar v. Chtdambaram. 47 M. 483 (F. B.) : 83 I. C. 91 : 
A, I. E. 1924 Mad. 494 in which jt was held {following 44 M. 902 (F. B.) 
and overruling 42 M. 1) that the provisions of this rule apply to attach- - 
ment before judgment which become converted into attachment in execution 
when application is made to execute the decree passed in the suit ; hence - 
upon the dismissal of such an application by the decree-holder’s default,, 
the attachment made upon judgment ceases. 5ee also v. Usman,, 

31 Bom. L. E. 1101 : A. I. R. 1929 Bom. 455. Unless there is a dismissal 
of an execution ..... 
a decree-holder - , . " • ■ ■ ■ ■ 

303. An applies ' ■ . ’ . . ■ 

by the decree- ■ . • , , ■ . 

debtor before ju • . 

bivo Iho conseq j „u „„„ lo luu uiwcnment und an alienation 

the jnilBinont-dobtor alter the dismissal of snob an application is invalid.— ■ 
mo “a" " ,131 1. C. 972 •• 33 Bom. B. E. 

,■ said consequence would have hap- 

I ?. * Was au application for execution- 

itached.— IWd. See aUo the same * 

case in 5j i>. uiii; tiu i. O. VGi. *. •• 



Or. XX I. 
r. 57. 


ATTACIIMK^CT OF momiTT 


1CC3 


“By reason of the dtcrct-boWet'e default.'* — There li r.o tcn«on 
for giving a restricted meaning to the word ** tir/nvll " and confining it to 
default in npreamneo, in the I’aymcnl of Frrce«s fee*, or in Ihe I'Ttyluction 
of documents. It includes failure to do what tfie decree holder is lK3und 
to do, that is, to proceed with the application for execution. Omi«’icn th-'r^ 
foro to Ecrre notice to Iho judgmenl-dchtor as rcfjuircd hy r. Cfi of this 
order is a default : Js’awufia /?i5i v. 38 C. *192 : 1C C. ^V. N 428: 
91. C. 55S ; LalJipat I?ai v. ^fovva 3fflli 75 I. C. 821. ?o al«o the 
omission to file a prcclamalioo; Munilhi/an r. Vadratn, 17 C. \Y N. 201: /hMur 
.Husain v. Shco Knrain, 41 A, 167 t 49 I. C. 113 ; Din v. Qiitnh Din, 3 
L. 7 : A. I. R. 1922 Lah. 103 : 67 I. C. C13. So also omission on llio part 
of tho decree-holder to give Security; Ardtshir v, fjiman, 31 Rom. L. R. 
1101 : A. I. E. 1929 Bom. 455. 

W’here an execution sale is set asido for any reason other than tho 
decreo'holder's default, tho aolccedent attachment is revived so as to support 
a second application for execution of tho decree hy B.ale of tho same property, 
and no fresh attachment is necessary'; ^fahabharat v, S«r;at<in/a, 3 
P. Ii. 3 310: 45 I. C. 029 , renfciJwtcoroyynn v, /ljtfo»a, 40 M. L. J. 316: 
75 I. C. 491 : A. I. R 1923 Wad, 703. But seo Ganpnli Bhatia v. Devappo, 
46 B. 942; 76 I. C. 895: A. I. R. 1923 Bom. 30. 

A dccree'bolder in cxceutioo of a decree attached the properties of tba 
judgment-debtor but subsequently accepted a payment made by him towards 
tber*!'-*"'*" ■' ' *1 * 

of tl ' • 

reco . . . * ’ ’ • 

execution application, was to put an end to the attachment and that tho 
dismissal was duo to the default of the decree-holder. No doubt tho Court 
has no power to dismiss an application for execution unless there is default 
on the part of the decree-holder but, as has been hold, default means a failure 
to do what one is legally bound to do ; Jat Krishna v. Bihi Soghra, 71 1. C. 
881 : 4 P. L. T. 418. ' 

“Upon the dismissal of sneh application, the attachment shall' 
cease.” — "Where an executing Gout made an order dismissing the execution 
case for default on the part of the decrecbolder but directed that the properties 
should remain under attachment; it was held that the order being one dismiss- 
ing tho application for execution, the attachment ceased by virtue of the 
provision of this rule notwithstanding tho Court's direction that the 
attachment should continue; N<i»r««na Bibi v Doifio, 38 0. 482: 15 
C. W. N. 428 • 9 I. C. 568 ; Dtldar Svsatn v. Shco Narain, 41 A. 157 : 49 
I. C. 113 . Kundanmal v. Jilt. Aztz Begam, A, I. R 1929 Nag. 82 ; Fateh Bin 
wQulabBin.Zlj.l : G7I. C. 543: A. I. E 1922 Lah 108. Wboro the 
executing Court struck off the file an application of its own motion and 
— 4 . ...... , 7../-. .14 ,. . . . bore was no dismissal 

■ • * and the attachment 

• • • 02 : A. I. E. 1926 All. 

. • case should for the 

time being be dismissed but ibe attachment shall remain in force, it was 
held that the order was in effect an adjournment of the proceedings and was 
therefore valid ; Mahamfr.ad Mubarak r. Sahu, 44 A. 274 • A. 1. R. 1922 AIL 
62: 65 I. C. 91. 
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The dismissal under r, 57 is to talce place only ii the Oourb is not 
Able to proceed farther with the execution of the application. Where a decree 
is attached in execution of another decree and the latter application is 
diamisssed for default, the attachment does not terminate because the 
■execution proceedings in the decree attached are still pending. — ■Bishan Scihai 
V. Amir Singh, L. R. 1931 L. 651 : 132 1. 0, 667 : A. I. E. 1931 Lah. 705. 

Cases. — Where, by mistake of the Court, an application for execution 
against the property under attachment was dismissed, but the decree-holder 
obtained a review and the executing Court was directed to proceed, and 
there was no order removing the attachment, held that the attachment 
subsisted and was valid as against a sale made by the judgment’debtor 
previous to the review ; Aziz Baksh v. Kaniz, 34 A. 490 : 15 I, 0. 49. See 
also Bijat v. Baghunath, 48 A. 698 : 97 1. C. 102 : A. I E. 1926 All. 734. 

The dismissal of an execution application under this rule has the effect 
of vacating a prior order passed under Or. XXI, r. 23 ordering execution to 
proceed ; Beriakarappan v.Manthka, 2 L. W. 1055 (24 A. 282, dissented from). 

An atachment ceases upon the dismissal of the application for execution. 
A subsequent application for sale only is defective but curable under S. 153 
by amendment ; Kunchaptidy v. Malhkarjuna, 25 I. C. 883. 

Where after attachment by a Court of first instance, the sale was stayed 
by an order of the appellate Court and the first Court thereupon dismissed 
the appUcation, held that the attachment subsisted ; Yaliakath Puthiah v. 
Thachar, 85 I. C. 240 3 h. W. 601 (88 C. 482 not folld. ; 34 A. 490 
■approved). 

After a decree-holder attached property, a claim was filed and the Court 
recorded the following order on the execution petition : " Decree-holder’s 
"Vakil states that he will file a fresh application as the claim petition is 
pending. Struck off.” The claim was allowed and the decree-holder filed a suit 
and succeeded in it. More than three years after the -previous application, 
the decree-holder applied for execution. Held that the former attachment 
subsisted and this rule did not apply; Karaturi v. Gopi Setti, 21 M. Xj. T.' 


Striking off, ’ —Where a sale proclamation was not made owing to 
the laches of the ^decree*holder and an order was passed " Proclamation not 
filed, struck off, ” Held that it amounted to a dismissal of attachment ; 
Mondhyanv. Badrnm, 17 C. W. N. 204:181. C. 441. An order stating 
that the darkhast is ’ Struck off the file " or “ Disposed of ” is not valid.— 
Govardkandas v. OJ^cial Lignidalor, 31 Bom. L. E. 1209. Such an order 
coupled with the direction that the property do continue under attachment is 
not valid. The effect is that attachment is at end and the order must be held 
to amount to a dismissal of the application for execution.— 2L«nda»maZ v. Mt. 
A T 1929 Nttg. 82; Sashayya v. Sa«Atra;M. 120 1.0.863: 

A. I. R. 1930 Mad. 414, The order closing the proceedings must be treated 
as a djsmissal of the application for execution, involving a removal of the 
fttt^hment.— A’o Kyin v. Abas Khan, 1231. G. 691: A. I. R. 1930 Bang. 
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INVESTIGATION OF CLAIMS AND OBJECTIONS. 


58. (1) Where any claim is porforred to, or any objection 
is made to the attachment of, any proport}* 
attached in execution of a decree on the ground 
that such property is not liable to such attach- 
ment, the Court shall proceed to investigate 
the claim or objection with the like power as 
regards the examination of the claimant or 
objector, and in all other respects, as if ho was party to the suit: 


lUTCstigatlen of 
clatmi to, and ob- 
jection to attach- 
ment of, aU&ehed 
property. 


Provided-that no such investigation shall be made wlioro 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed. 

(2) Whore the property to which the claim or objection 
applies has been advertised for sale, the Court 
poatponementof ordering thc Sale Ilia}* postpone it pending the 
** * investigation of the claim or objection. 

[S. 278.] 

COMMENTARY. 

Object and scope.— H on order is passed oCtov investigation under tlio 
rule, the party agi^inst 'whom such order is passed may bring a regular suit 
under r. 63. As to when an order is said to be passed on investigation, 5<vj 
notes to r. 63, under the heading, " Limitation of on© year, wlien applies 
and when does not.” 

The object of this rule is to give n claimant a speedy and summary 
remedy and not to deprive him of bis remedy by suit. The summary’ 
remedy given by this rule is alternative to the remedy by woy of suit : 
Kanhaya Lai v. National Bank of Indta, 40 I. A. 66 : 40 C. 698 (P. 0.) ; 
17 G. W. N. 541: 11 A. L. J. 413; 1^ Bom. L E. 472: 18 1. C. 949: 
2 _ T, , ooT. rt/./. T.- • .» " v.Vikrama, 

1 ■ n 7 A. 683) ; 

1 . 


Claims may bo preferred in execution proceedings, by parties to the suit 
or their representatives or by third persons. All objections raised by parties 
to the suit or their representatives come under B. 47, and the objector should 
proceed by an application under that section ; a separate suit for the purpose 
is barred. Claims preferred to attached property by third persons come under 
this rule. It is important to note the distinction, as an order passed under 
S. 47. allowing or disallowing an objection to attachment, is a " decree ” and 
is therefore appealable, whereas an order rejecting a claim under this rule is 
not appealable : Abdul v. Zluhammad, 4 A. 190 ; Dayarom v Govardhan Das, 
28 B. 458: ^adho v. Bazan, 8 P. 717: 10 P. L T, 95: 116 I. C. C95 ; 
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-to be a party to tbe suit and S. 47 applies to bis case and not Or. XXI, 

53 , GayaraiTisao v. BalJcishan^ A. I. B. 1929 Nag. 179. Tbe Court has 

-jurisdiction to entertain a claim to the attached property eren alter tbe sale 
had taken place, for unless the decree is fully satisfied, the attachment 
subsists under r. 55 of Or. XXI, and if the Court dismisses a claim albeit if 
It be after the sale, and the claimant does not bring a suit to establish his 
claim within one year, he is estopped from raising any defence in a suit for 
possession as tbe purchaser (16 C.W.N. 1029, diisenUifrom).—Jagannadham T. 
Pydayya, 61 M. L. J. 834 1 (1931) M. W. N. 902 : 134 I. C. 809 : A. I. E. 1931 
Mad. 782. An nnsuccessful claimant has the option to institute a separate 
suit for establishing his title under r. 63 and if this is not done, the order 
-dismissing the claim is conclusive I Rahim Sux v. Abdul Kader, 32 C. 537 ; 
Sardhari Lai v. ifnbtl-a,15 C. 521 fP. C.):15I. A. 123; Rajaram v. 
Raghubansman, 24 G. 563. There was a diversity of judicial opinions as to 
whether an objection or claim perferred by a party or his representative comes 
under this rule or S. 47, when the objection is based on the ground that the 
property is held by him on behalf of a third party as sTubait, tmstes, etc. As 
to this see notes to S. 47 under the heading*’ Objection by Trustee or Shebait, 
when falls within this section ” 

If a Court is invited by a decree-holder to sell property not duly attach- 
ed and the Court is apprised of that fact by a person claiming to be interested 
IheTein, it has inherent power to investigate the matter; Sosivoflia v.’ 
ilehsrban, 13 C. L. J. 243 ; 9 I. C. 918. 

The words of r. 59 show that a claim may be made by a person who has 
sojne interest in the property, although he is not in possession. A mortgagee 
in possession is in possession partly on his own account and partly on account 
of the mortgagor, to the extent of lus interest. Tbe Code requires the 
Court to investigate the claim of a mortgagor in such a case and to the extent 
of the mortgagor's interest and, if it finds it established,* to release the 
property to the extent of the mortgagor’s interest . — Nga 2b& v. Subramonian, 
10 I. C. 994 See also Bhagwan v. Raj Naih, 9 A. L. J. 474 : 14 I. C. 790. 
The claim of a mortgagee which would be inconsistent with the continuance 
of an unqualified attachment is liable to adjudication by the Court . — Debt 
Das V. Mah^raj Riipehand, 49 A. 903 ; 102 I. 0. 792: A. I. E. 1927 All. 593. 
The words " on the ground that such property is not liable to attachment ” 
refer to the case only of an objection made to attachment, and not to the case 
of a claim preferred to the property attached. — Ibid. See in this connection 
NatraZ Ktshare v. Khiyali Ram, 11 L. 369, noted under the heading “ Subject 
to the result of such suit, the order will be conclusive ” in r. 63, post. 

An ns^rnctuary mortgagee cannot prefer a claim under this rule but he 
may come in under r. 100 ; Bisxcanath v. Zdngaraj, 1 P. 159. 

It is not a condition precedent in all cases for a claimant to show that 
ho was in possession before he could attack the validity of an attachment. — 
Kuppuitcami v. Secretary of State. 119 I. C. 33 : A. I, R. 1929 Mad. 333. See 
notes under r. 59, posZ. 

. . or6or on an application under r. 53 does not affect the 

jnnsdiction of the Court making the order. It only entitles the party to 

rectified.—Subaefar v. Ramprit, 115 

I. C. 703 : A. I. 1929 Pat. 116, 
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Objections or claims by parties or their representatives.— 

'S. 47 0D<1 Botes. Such objections are governed by S. 47 nnei not by Or, XXI, 
r. 6S; G(ing<uihar v. Jagmohan Das, 133 I. O. 853: 33 Bom. L. R. 731: A. 1. R. 
1031 Bom. 44G. Where an objector has misdescribed the objection as 
under this rule when it really is ono under S. 47 end the Court acting under 
a misconception deals with it as one under this rule, the order never 
theless operates as a decree and is apitcalabic under S, 47. — Gopal Das v. 
Mar Das, 137 I. C. 258 : 33 P. L. R. 49G * A, I. R. 1939 Jxih. 376. 

Objections or claims by Trustee or Shebait. — Whore a decree is 
passed against a judgmen ('debtor in his individual capacity and ho takes an 
-objection to the attachment of certain property in his possession upon the 
ground tbat^ although it is in his possession, it is not in his possession 
in his personal capacity but in bis possession as a manager of endowed 
property, the question is one between the parties to the suit in which the 
decree ^vas passed relating to the execution, discharge or satisfaction of the 
decree, and objection would He under S. 47 and not under Or. XXI, r. 53 ; 
Shah Natm Ala v. Girdhan Lai, 9 Luck. 145 : 100 I. C, 4G4 : 4 O. W. N. 
102 : A I. R. 1927 Oudh 120. But gee Somtear Gir v. Mayanand, 50 A, 
801 : 26 A L. J. 477 • A. I. B. 1928 All. 392 : 113 I C. 171, which held 
that an order passed in such a case cocoes under Or. XXI, r. 60 and not 
under S. 47, and consequently the same was not appealable. also Sunilr 
sundari v. Sri Krishna, A, I. R. 1928 Cal. 514 : 112 I. 0. 649 ; Fatechand v. 
Ganeshgir, 27 N. L, R. 10 : 128 I. C. 401 : A. I. B. 1930 Nag. 293. See notes 
under 8. 47. 

“ Shall proceed to investigate.” — It is tbe duty of the Court to invosti* 
gate. Where a munsif improperly refused to investigate a claim under this 
rule, he was held to have refused to exercise a jurisdiction which he was 
bound to exercise and tbe appellate Court set aside the order and ordered 
tbe investigation ; Jameela v. Lvekmun, 4 C- L. B. 74 ; see also 17 W. B. 
74 ; 8 W. R. 26 ; 11 W. R. 54 ; 1 0. W. N. 24 ; 22 B. 876. 

The extent to which the investigation should be carried, depends upon 
the circumstances of the case. — Sardhari Lai v. Ambika, 15 C. 621 (P. C.) : 
15 1. A. 123. 

A Court has no jurisdiction to entertain a claim petition under this 
rule after the attached property has been sold. — Maung Po v. llaung Ktva, 
^ E. 751 : 107 I. C. 161 : A. I. R. 1928 Bang. 80. 

Where a ]udgment*debtor was not a party to any claim proceeding, he is 
-not bound by any order passed on the claim petition. — Lmgama v. Official 
Receiver, 110 1. C. 511. 

A Civil Court while executing a warrant of attachment issued by a 
'Magistrate and trying summarily a claim petition has no jurisdiction to go 
behind the warrant of attachment which becomes a decree of such Civil Court 
under S. 386, Cr. P. Code. — Kuppustoami v. Secretary of Slate, 119 I. C. 33 : 

A. I. E. 1929 Mad. 383. 

Where after the attachment before judgment of tbe undivided share of a 
member of a joint family, a suit for partition by another member was hied 
and a decree was x>assod allotting spcciGc lots to the several members, but 
the creditor nevertheless brought tbe undivided share of his debtor in all 
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the lots to sale * held, on objection by the other members, that the Court was 
bound, with a view to do substantial justice and avoid multiplicity of actions, 
to take notice of subsequent events and substitute in the proclamation of 
sale the ascertained interest of the debtor in the specific lots allotted to- 
his share — Soneshwer v. Mamlal, 34 Bom. Tj. R. 206 : A. I. R. 1932 Bom. 
210: 1371 C. 603 

Limits of enquiry. — See notes to r. 60 under the heading “ Extent of 
investigation.” 

Proviso. — If the Court is of opinion that an application has been 
designedly or unnecessarily delayed, it may refuse an investigation, but 
if it makes an investigation it is bound to pass orders under r. 60 or r. 61 
and dismissal after investigation on the ground of delay would be illegal. 
The word ” unnecessarily ** must be construed in a generous way ; Nffa San 
Balu V il/t Thaik, 39 L C. 345 : (1916) 2 U.'B. R. 136 ; 11 Bur. L. T- 41. After 
a property which had been attached in execution of a decree, has been sold, 
the Court has no jurisdiction to hear an application putting forward a claim- 
which, if successful, would result in the release of the attached property ; 
Eali Charan v. Sarajani A. I. R. 1926 Cal. 468 : 87 I. C. 168. 

Baraedy under this rule is alternative, — The summary remedy given 
by this rule is permissive and alternative. The obj'ect ie not to deprive a 
claimant of his remedy by suit, but to give him a more speedy and summary 
remedy. — Rnghunaihv.SaT0sk,2Z'B.2Q6 See also Krishnabhupati v. Yilcrama, 
18 M. 13, p. 17; Sundar Singh y. Okasi,18 A. 410; Kankava National 
Bank of India, 40 I. A. 56: 17 C. W. N. 541 (P. C.): 40 C. 598 11 A. L. J. 413: 
16 Bom. L. R. 472 • 18 I. C. 949 : 25 M. L J. 104. But see }Jan Kmr v. 
Tara Singh, 7 A. 5S3. 

Cases that oome under this rule. — Defendants who are exempted 
from the operation of a decree are not parties to the suit within the meaning 
of S 47 and their objection to the attachment of properties is to be investiga- 
ted undet this rule. — Raw Perahad v. Jagannath, 30 0. 134 : 6 0. "W. N 10. 
When a suit is dismissed against one of the parties but decreed against the 
rest, the former is not a party to the suit within S. 47, and his objection to 
attachment would iaW under this rule.— RflMmtiddi v. Lall Meah, 29 C. 696 r. 
6C. W. N. 727. 


Whore the right, title, and interest of the j’udgment-debtor in certain 
wnas wore attached, a claim to a fractional share of the property is to be 
investigated under this rule — Baj Coomar Boy v. Kadumhiny, 13 W. E 63 
(F. B.) : 4 B. L. R. 175 (F. B.). y. o vv . rv. o 

Held that an objection, made by one whoso property was attached and 
sold m execution of a decree for the payment of money for the performance- 
Of wjich ho had become a surety, might have been taken under this rule at 
the time of attachment, and was not entertainable under Or. XXI r. 90.— 
BnbLaly. Kanhia Lal, 7 A. 365. Objection to attachment could be 
entertained before the property was sold ; the executing Court has no power to 
CDtottain It after sale . - Po Pc v. Uamu Kwa, 6 B. 761; 107 
1. O. ICl ; A. I. R. 1929 Rang. 80. 

(r\. vvt'“ investigation hold under S. 237, 0. P. Code, 1882 

iMo ’ ^vT ' treated as a claim under S. 278, 0. P. Code. 

V r. XXI, T. 09), the latlex section having rotoronca to claims ond 
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objections to attachment of property under attachment. — Dhihi Bal v. 
Khm Chand. 14 B. SCO. 

^N’hero, in execution of a monoydecreo against tlio father alone for a 
personal debt, the decrt?e*holdcr attached the nrliolo of the joint fatni/j' pro- 
perty, a claim by the eons that they were entitled to a sharo in the property 
and for its release from attachment ts to bo investigated under this 
rule.-— i?om Dayal v. Durffa Sinyk, 12 A. 209, 

Where there was no covenant to pay the debts by the transferee and 
if there had been such a covenant, tho decree-holder would not have been 
entitled to proceed against tho tmnsfcrco with whom ho had no privity.— 
daijat Karain v. Sripathi, 129 I. 0. 893: x\. I. It. 1930 Pat. 390. 

An objection of a third party in execution of a decree for delivery of 
possession falls within the provisions of this rule and not of Or. XXI, r. 99.— 
Mahabir Prasad v. Parma, 14 A. 417. 

x\n objection in execution on tho part of tho legal representatives of a 
deceased judgment-debtor brought on record, falls under S. 47 and not under 
Or, XXI, IT. 53, 60, — iTana Ursula v. Pana Kavalajo, SO Bom. L. E. 1447. 

• No appeal lies from an order allowing a claim when made by a person 
not a party to the decree sought to tho executed, as tho dispute is not 
one under S. 47 . — Jagannath v. Jatnuna, 80 x\. L. J. 125; A. I. E. 1932 
All. 253 :139 I. 0. 785. 

Claim to debts " attached in execution.— It was hold in an oarlior 
Bombay case that whore a decree-holder attaohod a debt duo to his ]udg« 
ment'debtor tho Court could not entertain under this rule a claim preferred by 
the person served with the prohibitorj* order : Uarilal v. Ahhesanj, 4 B. 323. 
It has however been held in a Iktadras case that when a debt not soourod by 
a negotiable instrument is attached a claim by a third person may bo prefer- 
red under this rule ; Chidambara v. J?an»05omi/, 37 M. 67 (/oUou'od in 
TayabaUt v. Atmaram, 38 B. 631 ; 16 Bom. Ii. E. 620 : 25 I. 0. 376, whore 
4 B. 323 was not foUoived) i Central Bank v. Bamkinkcr, A. I. E, 1929 Fat. 
751. See also Bajkiskore v. Bhabatosh, 49 C. L. J. 61 ; 116 I. 0. 302 ; 
A. I. E. 1929 Cal. 225. In suoh a case tho Court should examine not only 
whether the contract of assignment existed but also whether it was property 
which was in the judgment-debtor’s possession.— 76id. The garnislioo who 
denies the debt can make an application under r. 68 and tho Court can pass 
an order under r. 63 . — Maruti v. Bamchandra, 03 Bom. L. E. 39G : A. I. E. 
1931 Bom. 288 : 133 I. C. 248. 

Though tho order against tho garnishee's claim is conohisivo under r. 63 
the order can hardly bo said to bo conclusive of the rights of tho garniBlioo for 
the simple reason, that it is not tho business of the Court in tlio attaohinout 
proceedings to determine whether tho debts are really duo.— SM/jrtffi'ri v. 
Bamachandra, (1931) M. W. N. 259; A. I. E. 1931 Wad. C70: 13GT. C. 613. 

Claim to " decrees ” attached in execution. — Whore in execution of 
a decree for money obtained by A against P, /I attaohod a certain property 
(in this case a decree) belonging to B, but before tho atlaoliinont 0 Imd 
obtained a sale deed in his favour in rospoot of tho properly attaoliod, held 
that the question whether O's title is good, or wholhor tho transfer In O'a 
favour is fictitious, is a question relating to tltlo to tho proiwrly sought to bo 
C. P. 0.— 106 



1676 


CODE OF ClVIIi PEOCEDDRB 


Sch. I. Or. XSI . 
r. 58. 


attached, and bo it clearly comes \7ithin the purview of Or. XXI, r. 58, and 
not under S. 47. The fact that the property to be attached happened to be 
a decree made no difference ; Pearey Lai v. Allahabad Bank, 24 A. L. J. 334 : 
92 L 0. 14 : A. 1. E. 1926 All. 244. See also Co-operative Town Bank v. 
Baman, 5 E. 695 : 6 Bur. L. J. 221 : A. I. E. 1928 Bang. 25 : 106 I. C. 853 
(following 33 M. 62). 

Claim to “property” attached in execution of rent-decree.— 
S. 170 of the B. T. Act (VIII of 1885) bars a claim under this rule to a tenure 
or holding attached in execution of a decree for arrears due thereon, in all 
^ases. — Amrita Lai v. Nemai, 28 C. 382 (F. B.) : 5 C. W. N. 474 (4 0. "W. N. 
732 approved ; 4 C. W. N, 734 overruled) ; Dwarka Singh v. Nema Singh, 
10 P. L. T. 118 ; 117 I. C. 203 : A. I. E. 1929 Pat. 195 ; even where a land- 
lord’s interest is sold after decree. — Khetra Pal v. Kritarthamoyi Dassi, 33 C. 
566 fP. B.) : 10 0. "W. N. 547 : 3 C. L. J. 470 (3 C. W. N. 604, ovverruled). 
But a decree for arrears of rent in respect of two holdings is not a decree for 
rent as contemplated in Gh, XIV of the B. T. Act. When the holdings are 
attached in execution of the decree, a claim under this rule is maintain- 
able. — Bipra Das v. Bajaram, 13 0. W. N. 650 (11 0. W. N, 497 and 676, 
followed). 

An attachment of a tenure or bolding in execution of a decree obtained ' 
by a fractional co-sharer for arrears of rent of bis separate share is not 
such an attachment as is contemplated by S. 170 of the Bengal Tenancy 
Act (VIII of 1885), and therefore this rule is applicable to such a case.-— 
Beni Madkub v. Jaod AH, 17 C. 390 (P. B.) (14 C. 201*cited). 

Where a claimant contended that the property attached was neither a 
tenure nor a holding but homestead land let out for building purposes to 
which B. T. Act does nob apply, the Court bad jurisdiction to investigate 
the claim ; Sarba Sundari v, Barendra, 7 I. C. 490. 


Claim by OEBoial Assignee after vesting order. — Where, after 
attachment of property, the judgment-debtor was declared insolvent, and his 
property vested in the OfUcial Assignee, who made an application for removal 
of the attachment, held that the Court had jurisdiction in the matter under 
this rule, and not under S. 47. — Kashi Prasad v. Miller, 7 A. 752. See also 
Sardarmal V. Aranvayal, 21 B. 205; and Turner v. Pestonji, 20 B. 403 
(10 C. 160, and 8 SI. 554, followed). See, however, Miller y. Lnkhimani 
Debi, 28 C. 419 : 5 0. W. N. 761 (14 W. E. 33 (F. B.) followed). ' 

Whore property has been attached under the C. P. Code, the right ofan 
Objector and the jurisdiction of the Court to entertain the objection, are not 
ousted by the mere circumstances that the judgment-debtor has been declared 
insolvent, and bis property vested in a receiver.— Poras Bam v. Karam, 9 A. 

■r? r 119 L 0. 46 : A. I. E. 1929 Mad. 323 : 56 

M. D. J. 489. 

Claim to property seized by a receiver.— Where property of an insol- 
vent >8 seized by a receiver in insolvency, a claim cannot be preferred under 
MnroH 3G^\ i3 under S. 22. Prov. Insolvency Act ; Mul Ghand v. 

property ordered to be sold under a mortgage-decree— 
rrvi« n 0/ ft mortgago-docroo is expressly incorporated in the 

Code, the Committee still thinks that claims and objections arising out of tho 
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•elocution of such decrees should not bo the subject of summary procedure 
under this and the follovring rnlos, but should bo determined in tho ordinary 
■course. This does not imply that tho procedure under tho later rules as to 
resistance to possession docs not apply." — lieport of the Special Committee. 

Proceedings by ^vay of claim as provided by this rule aro not applicable 
where the property is directed to bo sold under a mortgago-docroo for it does 
not require to be attached in ciccution ; Ata ZIuhommad v. Hahmat, 116 I. C. 
■ 882 ; A. I. B. 1929 Lab. 7G0. See also iZimafram v. Khushal, 18 B. 98 ; 
DeefkoUs v. Peten, 14 C. G31 (JoUd. in Banmohan v. Lachmt Chand, 18 I. C. 
215) ; Joy ProJeash v. Abhoy, 1 G. W. N. 701 ; Santcal Das v. Bismillah, 19 A. 
- 480 ; Ltladkar v. Chaturbhuj, 21 A. 277 ; Hulam Sinoh v. Baghubir, 27 A. 
' 700 : (1905) A. W. N. 157 ; Baoho v. Musst. Laehan, (1919) Pat. 79 : 50 I. C. 
■iiS l Eatan V. Bala, 44 1 . 0 . 986; JUahabir Prasad v. Jogendra Nath, 26 
C. W. N. 50 : 63 1. G. 271 ; Wamandhar v. Kampla Prasad, 07 I. 0. 178 : 23 
N. L. E. 94 : A. I. R. 1926 Nag. 423 ; Darbar Sahib v. Central Bank, 117 I. 0. 
. 815 ; A. I. R. 1929 Lah. 167 ; Kundan Lall v. Allah Dakhsh. 33 P. L. E. 863 : 
A. 1. E 1932 Lah 618. The remedies of the aggrieved person being either to 
file a suit tor recovery or to resist delivery proccedioga it he is really in 
possession (following 14 C. 631, 19 A. 480 and 27 A. 700).-^Krishnaswami v. 
Nagarathnannnal, 123 I C. 659 : A. I. R 1930 Mad, 712, 

Dismissal of claim If bars a fresh claim.— Where a claim is dis* 

• missed or struck off without any adjudication, a fresh claim may be enter* 
■ tained.— iLToAndtfS Bundul v, Modhoo, 16 W. R. 69. A Judge has no jurisdio* 
'tion to try the same objector's claim under this section a second time as 

against the same attachment, or to re*opeo a question finally decided on the 
former occasion, — Elulat Chunder v. BhuggobuUy, 14 W. R 144. 

Where an objeotion under this rule was struck off for default, the High 

• Court refused to interfere in revision, holding that the remedy of the pebi- 
■tiooor was under Or. IX, r. 4 read with S. 141 or a suit under r. 63.— SAee 

' Prasad v. Kastura Knar, 10 A 119. See also Kishen Parshad v. Punjab 
National Bank Ltd., 105 I, 0- 693 * A. I. B. 1927 Lah. 872. 

Rejection of claim debars assertion of title under rr. 97, 99 and 
101. — Rejection of a claim under this rule debars the claimant from assert- 
ing his title against an auction-purchaser in a proceeding under S 335, 
C. P. Code, 1882 (Or, XXI, rr. 97, 99 and 101). — Ntlo Pandnrang v. Bama 
Patloji, 9 B, 35, See also In the matter o/Banee Madhub Boy, 13 W. R. 431. 

Decision in a claim case is binding upon the parties thereto. — 
When property which has been attached is ordered to be released, the order 
is made with reference to the particular claimant obtaining the order. This 
-order is not to bo regarded as a general decision (of which all the world can 
have tho benefit) that the property does not belong to the judgment-debtor. — 
Imam Bandee Begum v. Bahomed Tukee, 8 W. B 27 ; and Booliroon' 
nissa v. Kurcemonntssa, 21 W. R. 230. See also lagan Nath v. Ganesh, 
18 A. 413, whore it has been held that an order under this rule does not 
- enure for the benefit of other decree-holders, who are not parties to the 
proceedings. The order is not binding as against the judgment-debtor 
■ ’ * -• - be availed of by any one 

. Dronamraju, 3l M. 163 : 
35 (F. B.) : 18. A. 413. 


.folloiced). 
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attached, and so it clearly comes \7ithm the purview of Or. XXI, r. 58, and 
not under S. 47. The fact that the property to be attached happened to be 
a decree made no difference ; Pearey Lai v. Allahabad Bank, 24 A. L. J. 334 : 
92 I. G- 14 ; A. I. R. 1926 All. 244. See also Co-operative Town Bank v, 
Baman, 5 E. 595 : 6 Bur. L. J. 221: A. I. E. 1928 Rang. 25 : 106 L C. 853 
{following 33 M. 62). 

Claim to “property” attached in exeontion of rent-decree. — 
S. 170 of theB. T. Act (VIII of 1885) bars a claim under this rule to a tenure 
Or holding attached in execution of a decree for arrears due thereon, in all 
cases.— idmrtta Lai v. Nemai, 28 0. 382 (P. B.) : 5 C. W. N. 474 (4 C, "W. N. 
732 approved ; 4 C. W. N. 734 overruled) ; Dwarka Singh v. Nema Singh, 
10 P. L. T. 118 ; 117 I. 0. 203 ; A. I. R. 1929 Pat, 195 ; even where a land- 
lord s interest is sold after decree. — Khetra Pal v. Kritarthanoyi Dassi, 33 0. 
666 fF. B.) ; 10 0. "W. N. 547 : 3 C. L, J. 470 (3 0. W. N. 604, ovvermled). 
But a decree for arrears of rent in respect of two holdings is not a decree for 
rent as contemplated in Ch. XIV of theB. T. Act. "When the holdings are 
attached in execution of the decree, a claim under this rule is maintain* 
able.— Bipra Das v. Eajaram, 13 0. W. N. 650 (11 0. W. N. 497 and 676, 
followed). 


An attaclment of a tenure or bolding in execution of a decree obtained' 
by a iracMonal co-sharer for arrears of rent of bis separate share is not 
as is contemplated by S. 170 of the Bengal Tenancy 
f ^8 applicable to such a case.— 

Bent madhub v. Jaod Alt, 17 0. 390 (P. B.) (14 C. 20l!ci<ed). 

that the property attached was neither a 
which B T a but homestead land let ont for building purposes to 
the duim-’^U ‘bo Court had jurisdiction to investigate 

the claim ; Sofia Smian v. Barendra, 1 1. 0, 490. 

atlaotacnt ““bb vesting order.— -Where, after 

properly vested in declared insolvent, and bis 

of the attachment Ldfhat ““ application lor removal 

this rule, and not under S 47*"^ w junadiotion in the matter under 

Sardor^il r ArLvatZ df 'b “'S 

(10 C. 150, and 8 M 554 S}, v. Pesionji, 20 B. 403 

BcW, 28 C. 419 • 5 C W u' 7ri bowever. Miller v. iukhimani 

■ o c IV. ffl. 761 (14 w. E. 3S (F. B.) follomd). ' 

objector and the inrisdlction'of the 017?” ‘b® ”Sbt of on 

ousted by the more circumstances ‘o ontertam the objection, arc not 

insolvent, and his property vostS indgment-dobtor has been declared 

232. See also DonJptidi l Bam v. Korom, 9 A. 

M. L. J. 4S9. " I- 0- AS : A. I. E. 1929 Mad. 323 : 66 

venUy c?se‘d by ^rMcfv" in Lmly.a'f '’'"■.-'Wbera property of an insol- 
The remedy is under S 22 Pr« be preferred under 

•a^nren. 3G A. 8. ' ° Insolvency Act ; Mul Ohand v. 

" Thoi?!“l‘e''eS'‘='ora"!."l‘“ »»'« «nder a 
Co<lo, the Committee atiU thb . * ' 
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•execution of such decrees should not be the subject of summary procedure 
under Ibis and the following rnlos, but should bo determined in the ordinary 
-course. This does not imply that the procedure under the later rules as to 
resistance to possession does not apply .” — lifport of the Special Committee. 

Proceedings by way of claim as provided by this rule are not applicable 
where the property is directed to bo sold under a mortgago-docroo for it does 
not require to bo attached in execution . .-Ka 2IuhommaA v. Uahmat, 116 I. C. 

; 882 : A. 1. R. 1929 Lah. 760, See also nmatram v. Khushal, 18 B. 98 ; 
Deefholti v. Peters, 11 C. 631 {Jolld. in Barimohan v, Laehmi Chand, 18 I, C. 
215) : Joy Prokash v. Abhay, 1 C. W. N- 701 ; Sanaal Das v. Bismillah, 19 A. 
480 : Ltladhar v Chaturbhuj, 21 A. 277 ; Suham Singh v. Raghubir, 27 A. 
■ 700 : (1905) A. VT. K. 157 : Ragha v. Laehan, (1919) Pat. 79 : 50 I, C. 

-448 ; V. 5afa, 44 I. C. 936; JUahabir Prasad w Joqendra Nath, 26 

C, W. N. 50 : 63 1. C. 271 ; Wamandhar v. Eampla Prasad, 97 I. C. 178 : 22 
K. L. R. 94 : A. I. R. 1926 Nag. 423 ; Darbar Sahib v. Central Bank, 117 I. C. 
815 • A. I. R 1929 Lah. 167 . Kundan Lalt v. Allah Bakhsh, 33 P. L. R. 863 : 
A. I. E 1932 Lah. 618 The remedies of the aggrieved person being either to 
file a suit for recovery or to resist delivery proceedings if be is really in 
possession (following 14 G. G3l, 19 A. 480 and 27 A. 700). — Erishnaswami v. 
Nagaraihnammal, 125 I C. 559 : A. I. R. 1930 Mad. 712. 

Dismissal of claim if bars a fresh claim. — Where a claim is die* 
missed or struck off without any adjudication, a fresh claim may be enter* 
'tained.— 3/oAa<f<6 Mttndul v. ModAoo, 16 W. R. 59. A Judge has no jurisdic* 
*tion to try the same objector’s claim under this section a second time as 
against the same attaobmeot, or to re-open a question finally decided on the 
■former occasion.—^/iefrtt Chnnder v. Bhuggobutty, 14 W. R. 144. 

Where an objection under this rule was struck off for default, the High 
• Court refused to interfere in revision, holding that the remedy of the psti- 
-tioner was nnder Or, IS, r. 4 read with S. 141 or a suit under r. 63 . — Sheo 
' Prasad v. Kastura Kuar, 10 A. 119. See also Eishen Parshad v, Punjab 
National Bank Ltd., 105 I. C. 693 ; A. I. R. 1927 Lab. 872. 

Rejection of claim debars assertion of title under rr. 97, 99 and 
101. — Rejection of a claim nnder this rule debars the claimant from assert- 
ing his title against an auction-purchaser in a proceeding under S. 335, 
C. P. Code, 1883 (Or. XXI, rr. 97, 99 and 101 ). — Nilo Pandurang v, Sama 
Patloji, 9 B. 35. See also In the matter o/Banee Madkub Boy, 13 W. B. 431. 

Decision in a claim case is binding npon the parties thereto. — 
‘When property which has been attached is ordered to be released, the order 
is made with reference to the particular claimant obtaining the order. This 
order is not to be regarded as a general decision (of which all the world can 
have the benefit) that the property does not belong to the judgment-debtor. — 
Imam Bandee Begum v. Bahomed Tukee, 8 W. B 27; and Booliroon' 
nisJo V. Kiireemonnissa, 21 W. R. 230. See also Jagan Nath v. Ganesh, 
18 A. 413, where it has been held that an order under this rule doss not 
• enure for the benefit of other decree-holdors, who are not parties to the 
proceedings. The order is not binding as against the judgment-debtor 
unless he is a party to the proceedings, and cannot bo availed of by any one 
who is not a party to the proceedings . — Vadapalli v. Dronamraju, 31 M. 163 : 
18 M. L. J. 26 (13 M. 366 ; 25 M. 721 ; 30 M. 335 (P. B.) ; 18. A. 413, 
.foXioxced). 
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In the objection proceedings and the proceedings that arise therefron> 
{such as proceedings under S. 144) the objector under r. 58 is to be deemed 
to be a party to the suit, the decree*holder and the judgment-debtor being- 
other parties . — Sohnun v. JIfast Bam^ 118 I. 0. 389 : A. I. K. 1929 I^b. 
657. 

See notes under r. 63, posi. 

Appeal. — No appeal lies from an order in a claim case. An appeal may 
lie under S. 15 of the Letters Patent . — Sabhapathi v. Narayanasami, 25* 
M. 555 ; Venugopalv. Venkata.ev.bhiah^ 39 M. 1196. But see contra, Jamal 
V. Chip Moh & Co., 5 E. 381 ; 104 I C. 330 : A. I E. 1927 Bang. 287. 

S9. The claimant or objector must adduce evidence to* 
Evidence to be show that at the date of the attachment he had' 
adduced by Bome interest in, or yas possessed of, the- 
claimant. property attached. [S. 279.^* 

COMMENTARY. 

Scope — Ibis rule does not mean that if the claimant establishes^ that 
he has sense interest in the property, he is entitled to succeed irrespective of 
the question of possesssion, nor does it imply that if he fails to establish the 
particular interest he sets up, bis claim must be disallovved irrespective of 
the question of possession of the judgment-debtor. In each of the cases- 
mentioned in rr. CO and 61, the Court must determine the question of 
possession of the judgment-debtor. The Court cannot base its decision on' 
the question of the validity of the claim or the detomination of the ititle 
to the property attached ; Sathari v. Tirlha Barain, 24 I. C. 62. 

" Some interest. ” — To reconcile this rule -with rr. 60 and 61, the words 
" some interest ” must be taken to Imply such inteiest as would make the - 
possession of the judgment-debtor, possession not on his own account but on 
account of, or in trust for the claimant.^— ilfoftutil Bhagtian v. Khctter Moni,. 
1 C. "W. N G17 , Bga Tok v Suhramoman, 30 I. C. 994. See also Sabho’ 
path* V Narai/anasawit, 25 M. 555 ; Satkari v. Thritnarayan, 24 I. C. 62. 
A beneBcial interest is as much an interest within the meaning of this rulo- 
ns a legal interest in the property attached. — Sabhapathi y. Narayanasami,. 
noted above. An objector may raise an objection to the attachment of pro- 
perty, not only on the ground that he is in possession of it, but also on the 
ground that ho has an interest m tho property attached and having regard to 
the provisions of rr. 68, 69, GO and Cl. When an executing Court disallows tho • 

claim of an objector, the Court has -n » -• , 

fact that it erroneously does not go i • • ■ . . ■ . 

allows the objection on some other • ■ . j. 

A. L. J. 474 : 14 I. C. 790. 

" 'Was possessed of. ” — Tho word "possessed” is not used in a res- 
tricted sense as relating to a mere tangiblo orphysical possession. It includes 
coDSlructivo possession, or possession in law, of debts and other intangible 
property .-*-ChtdaT7i5arrt v. liamasamy, 27 M. 67 (F. B.) (24 M. 20 dissented 
Jrom). See notes to r. CO. 

Extent of investigation.*— Eulcs 58 to G2 arc directed to give a 
means by which execution proceedings may bo made effective and not too* 
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-closely entangled with disputes between third parlies and the debtor. Pro* 
vision is made for investigation of claims in n limited fashion. The scope 

• of the enauirj* being confined, the investigation will not always bo at all 
elaborate, and the Privy Council, in Sardhart v. Atnhtka, 15 I. A. 123 : 15 0. 
521 (P. C.) have pointed out that sometimes that investigation may well bo 
very slight indeed. Rules GO and Cl provide then for a summary invostb 
gatioD into possession ns distinct from a thorough trial of ultimate right. It 
is impossible to separata altogether tho question of possession and of title. 
Thus if tho judgment-debtor was in possession, ho may bavo boon in posses* 

- sionas agent or trustee for another, and this'has to bo onriuirod into ... To that 

• extent the title may be part of tho onquiry in a claim caso, but no ultimato 
-questions of trust are intended to bo threshed out" ; (par Rankin, J.) Naji' 

munnessa v. Naehamddint 51 C- 548 : 39 C. I*. J. 418 r A. I. R. 1924 Cal. 744 : 
83 I. C. 233 ; Sardhari v. Ambika, noted above j Mohanl Bkatjxaan v. 
Khetter Mont, 1 C. W. N. 617 : Bamid Dakhut v. Dttklear Ghand, 14 C. 617 ; 
Sheoraj Nandan v. Gopal Stiran, 18 C. 290 ; Ganesh Lai v. Mahabir, 119 I. 0. 
909 AIR 1929 Pat 273. 

In investigating tho claim preferred by tho claimant under Or. XXI, 
r. 58, the only questions which the Court Is competent to consider are 
whether tho property when it was attached was in the possession of the 
judgment-debtor as his own property ; if such property was in tho posses- 
sion ol some other person, whether it was in his possession in trnst for 
the judgment-debtor or in the olatmaot’s occupation as tho tenant of the 
.'jndgment’debtor. An investigation of questions of title to tho properties 
is entirely beyond tho scope of the investigation directed by the Code when 

- a claim to attached properties is preferred.— Bamaswowi v. Kartippa, 27 
L. W. 536 : 103 I. 0 67 : A, I. R 1923 Mad 1G3 : 54 M. L J. 321 ; Ram 
Saran v. Chhete Lai, 110 I. 0. 365: A. I. R. 1923 All. 653 ; Sktikh Mahomed 
V. Pandurang, 116 I. C. 167 : A. 1. R. 1929 Nag. 66. So is an investigation 

-of question as to the intention of the j'ndgment-debtor in transferring the 
property to the objector.— Imam Din v. Malkra, 132 I. C. 666: A. I. R. 
1931 Lab. 666. 

It is not within the scope of the enquiry in applications for removal 

• of attachment to decide whether the attaching creditor had the right to 
-execute tho decree and an order cannot be refused merely because the 
. application in execution was time-barred. — Somamndaram v. Ma Shwe, 7 E. 

132 ; 117 I. 0. 578 : A. I. R. 1929 Bang. 153. 

Benami. — Where the claimant alleges that the property attached is in 
his own possession on his account, and the decree-holder says that he is a 

• henamdar of the judgment-debtor it should be released as the question of benami 
: is a question of title ; Monynoliiney v. Radha Kriito, 29 C. biZ \ Sheorai v. 

Gopof, l8 0- 290; Hamid v. Buklear, 14 0. 617; Ganesh Lai v. Mahabir, 
119 I. 0. 909 ; A. I. R. 1929 Pat. 273. 

Onus of proof. — The onus is on the claimant to prove that the property 
attached was his or in his possession, and therefore not in the possession of 
'the jndgmsnt-debtor. His evidence mast be confined to proving his own 

- ’ * ■” I ’ - w a title in a third person. — Nga Tha 

1 W. R. 8 (P. B ) (8 W. R. 353 over- 
. . 10 Ii. Ii. J. 42 : 107 1.0.783 See 

Rahman v. Mahomei Asin, 4 C. W. N. 151, noted under S. 59. 
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60 . Where upon the said investigation the Court is- 
satislied that for the reason stated in the claim 
Release of pro' or objection such property was not, when 
menf. ^ ' attached, in the possession of the judgment- 

debtor or of some person in trust for him, or in 
the occupancy of a tenant or other person paying rent to him, 
or that, being in the possession of the judgment-debtor at such 
time, it was so in his possession, not on his own account or as- 
his own property, but on account of or in trust for some other 
person, or partly on his own account and partly on account of 
some other person, the Court shall make an order releasing the- 
property, wholly or to such extent as it thinks lit, from 
attachment. [S. 280.]! 


COMMENTARY. 


" Possession of the iudgment-debtor or of some person in trust for 
him, ’’ etc. — The question to be detennined under this rule is the question of 
possession ; the Tvords" possession of the judgment'debtor or some person in 
trust for him," refer to cases in which the possession of a claimant as a 
trustee is of such a character, as to be really in the possession of the debtor,., 
and not to cases in which verj' intricate questions of law may arise as to- 
whether or not valid trusts may result in particular instances. — Hamid 
Bakhtt V, Buktear Chand, 14 C. 617 (followed in Skeoraj Nandan v. Gopal 
ouffln, 18 C 290, and Monmohiney v. Radha Xristo, 29 C. 543). See also 
Mohunt Bhaywan v. Kkelter Mojtt, 1 0. W. N. 617 ; Bkaiji v. Administrator- 
General of Bombay, 23 B. 423. 


Partly on his own account and partly on account of some other 
person. Held that the latter portion of this rule applies only where the pro- 
perty is in possession of the judgment-debtor, partly on his own account and ■ 
some other person, ’’and not where the property was 
at the time of the attachment, and had been for some months previously, 
in e sole possession of a trustee, and neither wholly nor partly in the ■ 
gjssession of the judgment-debtor.— Btfrjor/i I?ora6;t v. Dhunbai, 16 B. 1. 
jTorthe meaning of the expressions “ on account of ’’ or “in trust for.” as 
used in this rule, see Velji Hirjt d Co. v. Bkarmal, 21 B. 287. 

XXI, r. 58 tho Court floda that ths ■ 
ww ‘ ^ ““''eoljle property attached it would ho the 

wav ot “1° “"‘i^P^Porty aod to proceed by 

47.-Boy«.dro v, Okair^an, ■ 

Board, 69 0, 803 : 04 C. L J, 488: 1371, C, G72: A, I. E, 1932 . 


oetfio^5 l‘f PPaer thie role is 

Soy su’t whlh^l it tobeBubjeet to the reeult of 

To claim' the L ' ""® “S’ “”8 “> '’“‘“With ‘i'” which 

r^Io h!:T not thcrE .o 5'T‘f- telcaae made Jnder this . 

made 6o n. to Imvo tl ® effect of putting an end to an attachment duly' 

™ lives Tl.a It i, ‘i'” Property in any way 

likes, result is that any ptivnle alienation of the property bjv 
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Or. XXL 
IT. 60. Cl. 


tho claimant, Ihoush ma.lo ntlcr Iho nnlcr ol rclcj.c p„.M nn-lrr tiii* rnlc. 
will bo mill under S. Cl. il inn lilln nnit .nb.ci,ccnl!r .'X*;’’ 

Bsgriored party under r. C3, lljo richl to nlticli lb'* ** 

BonomaU v. Pronittno. 23 C. 820 : Itom Chafuir.t v. Mvlfjhvxir, 03 L. 11^ . 

Protap V. Sarat, 25 C ^Y N 511 02 I C 

31 A. 367; .^nf?ia]/fl r. .Vof^JOt^ra, 4.5 M. 81. CO 1. 0 6*2 : A. I. 

176; In the vxatUr of Katte, 7 K. 201 113 1. C. 615* A. 1. 11. 1020 

Bang. 229. 


A release from attachment can only Ixjiiiade under lhi« rule, vrhlch 
indicates the conditions on which alone that release can he directed. A 
Court before directing release must hold lho«o conditions cstahlishe<l. — 
Chiman Lai v. .Voefeoi, 8 I3otn. L. B. 794. 


This rule contemplates not only the entire release ol the properly from 
attachment, but also the retention o! the alllachtnent to such extent as the 
Court thinks fit. — Yashrant Shenr* a*. Vilhora Slirti. 12 11. 231. 


W’hcre property has licoo released from attachment under this rule, nnd 
subsequently declared Jtablo to altaclimoot by a dcarco against which an 
appeal is ponding, a sale of such property before the final result of tho appeal 
is not illegal b> virtue of the proa'isions of Or. XXI, r. 63.— Faf/i»fa v, 
ilunyappa, 6 IT. 93. 

As to whether a judQment'debtor U a party to the proceedifi^s under lhi$ 
eection or not, see notes under rule C3. 


Appeal and revision. — An order under r. 60 is not conclusivo, if it is 
based on a misapprehension of fact and law. Such an order can bo hold to bo 
without jurisdiction and can bo sot aside in revision.— Phado v. Khoddbxtx, 
123 I. C. 407 : A. I. B. 1920 Pat. 746. Where tho lower Court did nob 
decide the question of possession (tho only question it was compotont to 
decide) and decided tho question of title (the question it was not competont 
to decide) the High Court interfered in revision . — Satkari v. Tirtha, 24 I 0. 
62. See also Sabhapalhi v. IVarayartosawi, 25 M. 555 ; Phomon Sinyh v. 
A. J. Weltis, 2 Bur. L, J. 134 ; Imam Din v, Mathra, 132 I. C. 666 : A. I. B. 
1931 Lah, 666. 

No appeal lies from an order under r. 60. The High Court also refused 
. to interfere in revision.— Paj/oram v. Gohardhandas, 23 B. 453 ; Jagannath 
V. Jamuna, SO A. L J, 125 : A. I. R. 1932 All. 263 ; 139 1. G. 785. 


6 1 . "Where the Court is satisiicd that the propert)’ was, 
Di.aii....« Ot ‘i™® it was attached, in the possession of 

Claim to property judgment'acotor as hiB own property and 
attached. 1 ^ 0 ^ on account of any other person, or was in 

. ^he possession of some other person in trust for 
him, or in the occupanc}* of a tenant or other person paying 
rent to him, the Court shall disallow the claim. []S. 281.^ 

COMMENTARY. 


th« erroneously does not enter into 

the question of possession but disaUows the claim on some other grounds. 
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60 . Where upon the said investigation the Court is 
satisfied that for the reason stated in the claim 
Release of pro- objection Buch property -was not, when 
menf ' ^ittached, in the possession of the judgment- 

debtor or of some person in trust for him, or in 
the occupancy of a tenant or other person paying rent to him, 
or that, being in the possession of the judgment-debtor at such 
time, it was so in his possession, not on his own account or as 
his own property, but on account of or in trust for some other 
person, or partly on his own account and parti}’ on account of 
some other person, the Court shall make an order releasing the- 
property, wholly or to such extent as it thinks fit, from 
attachment- [S. 280-3 


COMMENTARY. 


“ Possession of the judgment-debtor or of some person In trnst for 
him, ” etc. — The question to be determined under this role is the question of 
possession ; the -^vords “ possession of the judgment-debtor or some person in 
trust for him, "refer to cases in which the possession of a claimant as a 
trustee is of such a character, as to be really in the possession of the debtor, 
and not to cases in which yer>' intricate questions of law may arise as to 
whether or not valid trusts may result in particular instances.— Hawn'd 
BaJ.hut V Buktear Chand. 14 C. 617 (followed in Sheoraj Nandan v. GopaX 
Snran, 18 C. 290, and Monmohineij v. Eadha Kri$to, 29 C. 543). See also 
iloJiunt Bha'juan v. Khetter Hont, 1 C. "W. N. 617 ; Bhaiji v. 

General of Bombay, 23 B, 423. 


Partly on his own account and partly on account of some other 
person.— Held that the latter portion of this rule applies only where the pro- 
perty is in possession of the judgment-debtor," partly on his own account and- 
account of some other person,” and not where the property was 
at the time of the attachment, and had been for some months previously, 
in the sole possession of a trustee, and neither wholly nor partly in the • 
possession of the judgment-debtor . — Bxirjorji Dorabji v. Dhxnilai, 16 B. 1. 
iortho meaning of the expressions " on account of ” or “in trust for,” as 
used in this rule, see Velji Eirji d Co. v. Bharmal, 21 B. 237. 


^ ■^’here on objection under Or. XSI. r. 53 the Court finds that the - 
mimant has a half share in the moveable property attached it would be the 
be cr course for the Court to release the entire property and to proceed by 
• ‘‘“achment under Or. XXI, r. 47.— Bo/endra v. Chairman, Jfxsore ■ 
Board. 59 C. 803 : 54 C. L J. 489: 137 1. C. 672: A I E. 1932 . 

Lai. 403. 


♦ order of release. — ^Tbo order for release under this rule is 

not bnal but provisional, as r. 63 declares it to bo subject to the result of 
♦ 'Tt attaching creditor may bring to establish tho right which 
SIT* dispute. The order of release made under this - 

no. therefore the effect of imtting an end to an attachment duly ' 
Prt ^rt .claimant Iroo to deal with tho property in any way 

C8. The result is that any private alienation of the property by.' 
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rr. 60. 61. 

tho claimant, though mado after tho order of release passed under this rule, 
will bo void under S. 61, if in a title suit subscfiucntly brought by tho 
aggrieved party undorr. 63, the right to attach tho proj) 0 rty is established ; 
Bonomali v. Prosunvo, 23 C. 820 ; Bam Chandra v, Mttdeshwar, 33 C. 1163 ; 
Protap V. Scrot, 25 C W. N. 614 : 62 I. C. 348 ; Ahmad Khan v Dansi Dhar, 
31 A. 367 ; Anlhaya v. Manjaiya, 45 M. 84 : 60 I. 0, 612 : A. L R. 1922 Mad. 
176; In the matter of Noise, 7 R. 201: 118 1. C. 616: A. I. R. 1920 
Rang. 229. 

A release from attachment can only bo made under this rule, which 
indicates the conditions on which nlono that release can bo directed. A 
Court before directing release must hold those conditions established. — 
Chiman Lai v. Macleod, 8 Rom. Jj. R. 794. 

This rule contemplates not only tho entire release of the property from 
attachment, hut also tho retention of the atttachmont to sneb extent as tho 
Court thinks Gt.^Yashvant Shenvt v. Vitkova Sheti, 12 B. 231. 

Where property has been released from attachment under this rule, and 
subsequently declared liable to attachment by a decree against which an 
appeal is pending, a sale of such property before the final result of the appeal 
is not illegal by virtue of the provisions of Or. XXI, r. 63. — Fathula v. 
Munyappa, 6 M. 98. 

As to whether a judtjment’deblor is a party to the proceedings under this 
section or not, see notes under rule 63. 

Appeal and revision. — An order under r. 60 is not conclusive, if it is 
based on a misapprehension of fact and law. Such an order can be held to be 
without jurisdiction and can be set aside in rovi9ioD.'*-£^ade v. Khodahux, 
123 I. C, 407 : A. I. R. 1929 Pat. 746. Where the lower Court did not 
decide the question of possession (the only question it was competent to 
decide) and decided the question of title (the question it was not competent 
to decide) the High Court interfered in revision.— 5afiton v. Tirtka, 24 I. 0. 
62. See also Sabhapathi v. Narayanasami, 25 M. 555 ; Phomon Singh v. 
A. J. TVelUs, 2 Bur. L. J. 134 ; Imam Din v. Jdathra, 132 I. C. 666 : A. I. R. 
1931 Lah. 666. 

No appeal lies from an order under r. 60. The High Court also refused 
, to interfere in revision.— Huj/aram v. Gobardhandas, 23 B. 458 ; Jagannath 
V. Jamuna, 30 A. L. J, 125 : A. 1. R. 1932 All. 263 : 139 1. C. 785. 

6 I . Where the Court is satisfied that the property was, 
at the time it was attached, in the possession of 
ciriTiompItiJ judgment-deblor as his own property and 

attached. OH account of any other person, or was in 

the possession of some other person in trust for 
him, or in the occupancy of a tenant or other person paying 
rent to him, the Court shall disallow the claim. []S. 281*J 

COMMENTARY. 

Disallowance of claim. — If the Court erroneously does not enter into 
the question of possession but disallows the claim on some other grounds. 
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the order disallowing the claim cannot for this reason only be said to have 
been made without jurisdiction and therefore a nullity. Such an order 
is conclusive and binding on the claimant till a suit under r. 63 is brought 
by the claimant ; BhaQwan Das v. Daj Nath, 34 A. 365 : 14 I. C. 790. 

A certain property having been attached in execution, the plaintiff 
intervened claiming the property, and was directed to adduce evidence, which 
however, he failed to do, and the case was struck off. Held that the order 
striking off the case must be taken as an order disallowing the claim. — Bash 
Behari v. Buddun Ghunder, 12 C. L. B. 550. 

When a claim is preferred, the Court should define the respective shares 
of the judgment-debtor and intervenor and sell the judgment-debtor's share 
only. If without doing so, the Court simply orders the sale of the property 
subject to the claim of the claimant, the order would not be a valid one, and 
one year's limitation would not be applicable ; Udtt Narain v. Mwtaza, 2 
A. L. J. 178 ; 27 A 464 (4 W. R. 35/ofW.). 

The claim of a person in possession under a collusive sale should be 
rejected on the ground that the property was in possession in trust for the 
judgment-debtor ; Hcintosh v. Bidhu Bhutan, 16 C. W. N. 959. 

Where the alleged purchaser was in possession of the property but there 
was no registered deed of sale, held, that the title continued in the judgment* 
debtor and that the property was liable to be sold.-rHrfdoy v. Benode, 127 
I. 0. 670 : 34 C. W. N. 254 : A. I. R 1930 Cal. 390. 

Effect of order under this rule. — The effect of an order disallowing 
a claim to attached property is to give tbo auction-purchaser a title as 
against the claimant, unless the order is set aside by a suit.*— v. 
Ram Lochun, 17 C 260 (15 C. 521 (P. C.,) referred to). An order in favour of 
one of several docree-boldora made under tbis rule does not enure for tbe 
benefit of the other decree-holders who are not parties to the proceedings ; 
Jagan Nath v. Ganesh, 18 A. 413. 

Appeal and revision. — In execution of a decree against a firm, certain 
property, was attached, to which a partner objected that it was his private 
property. The Court disallowed the objection. Held that the order was 
not under S. 47 and was not appealable. — Abdul Rahman v. Mtihammad Yar, 
4 A. 100. 

Where a Court disallowed an application for the release of certain pro- 
perty attached before judgment— that there being a remedy by suit 
under Or. XXI, r. G3 tbo High Court should not interfere in revision,— J. J. 
Guise V. Jaisraj, 16 A. 405 (8 M. 484 (F, B.). 10 A. 119, and 11 A. 383 referred 
to ) ; Subbu lieddiar v. Kumaraswamv, 21 I, 0. 4G1 : 1913 M, W. N. 856 ; 
Shea Prasad v. Kasiura, 10 A. 119; Mangu Ram v. Homeshwar, 125 1. 0. 575 : 
A. I, R. 1930 Pat. 394. Sec, however, <S<zf(art v. Tirtha Narain, 24 I. 0. 62. 

Court refused to adjudicate the claim and it appeared that it 

4 applicable and prejudice was thereby caused: held, 

^at the High Court could interfere in rovi8ion.“—Somaswmfaram v. Shtve 
Tktt. 7 R. 132 ; 117 I. C. 078 ; A. I. R. 1929 Rang. 162. 
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62. Where the Courtis satisfied that the propert)’ is sub- 
Continoance of jcct to a mortgage or charge in favour of some 
attachracntiobjcct person not in possession, and thinks fit to 
io claim of locnm- continue tho attachment, it ma}* do so, subject 
ijrancer. mortgage or charge. [S. 282.] 

COMMENTARY. 

“ Snbject to a mort^a^c" — Tliis rulolays down that wliero during 
tbo investigation of claims or objections, tho Court is sattsiiod that tho 
property is subject to n mortgage it may direct it to bo sold subject to that 
mortgage, i.e., tho right of redemption is offered for sale. Rule G6 says 
that when n property is ordered to bo sold, tho sale-proclamation should 
specify any incumbrance to which tho property is liable. So that in tho 
latter case the purchaser buys it simply avith notice of mortgage or charge 
but there is no finding that tho mortgage really exists. It may turn out 
■that there is no subsisting mortgage or that tho mortgage is invalid. Tho 
auction-purchaser is not debarred from contesting the validity or otherwise 
of the mortgage. If such mortgage is declared invalid, bo is entitled to the 
benefit and the judgment-debtor cannot claim from him tho amount due on 
•the mortgage (Jszatunnisa v. Partab, 13 0. W. N. 1143 (P. 0.) : 31 A. 633 ; 
36 I. A, 203 : 3 I, C. 793 : 19 JI. L J. 682 : 11 Bom. L. R. 1220). Under this 
role, the Court decides that a mortgage subsists and the property is sold 
subject to it, and a purchaser cannot question the a-alidity of the 
inoumbraoce . — GurCharan r. Dacknt, 30 I. C. 238: Marott v. Musst, Sana 
26 N. L R 136 (F. B.) • 123 I. C. 474 : A. I. B. 1930 Nag. IIC. 

The Court, may, in a claim preferred under r. 68 on the ground that the 
property is subject to a mortgage, decide that there is no such mortgage and in 
-such a case the order has the effect of cutting down the mortgagee’s time for 
suing to establish the mortgage to onoyear.tbelimitation provided for bringing 
a suit under r. 63, post. See Debi Das v. MaJtaraj Bupchand, 49 A. 903 : 
102 1. 0. 792 ; A. I. E. 1927 All. 593 ; Velu v. Arnmuffam, 33 M, L. J. 397 • 
56 I. 0. 481 , Ldkshumanan v. Parasivan, 37 H. L. J. 159: 52 1. C. 720; 
Nawal Ktshore v, Khiyali Bam, 11 B. 369 : A. I. R. 1929 Ijah. 865: 12 I. C. 
*679 I' . ■ ' . « .1 « - it under r. 63, the only effect 

■will be • ty; there is no authority for 

-the vio\ . ' • would wipe out tbe original 

mortgage. — Sanhuratn Dorayya v. Govindarajulu Narasimham, 110 LC. 
567 : A. I. R. 1928 Mad. 525. 

Tbe distinction between r. 62 and r. G6 is that in tbe former case the 
Court, being satisfied of tbe existence of tbe mortgage, sells only the j'udgment- 
debtor’s right of redemption, so that tbe purchaser does not acquire any 
.greater rights than those of redeeming the mortgage. In the latter case tbe Court 
decides nothing as to the existence of the mortgage and the purchaser buys 
-eubjeeb to such risks as the notice might involve. Thus, in execution of a 
money-decree the rights of a mortgagor in certain property, ostensibly subject 
io mortgage, were sold. Tho property ums not sold subject to the mortgage 
-as contemplated by this rule. But the existence of the mortgage was notified 
in tho sale-proclamation without enquiry, held, on a suit brought by the 
JOJortgageo for sale, that tho auction-purchaser was not debarred from proving 
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tbe order disallowing tbe claim cannot; for this reason only be said to ha^e 
been made without jurisdiction and therefore a nullity. Such an order 
is conclusive and binding on the claimant till a suit under r. 63 is brought 
by the claimant ; Bhagwcin Das v. Daj Nath, 34 A. 365 1 14 1. 0. 790. 

A certain property having been attached in execution, the plaintiff 
intervened claiming the property, and was directed to adduce evidence, which 
however, he failed to do, and the case was struck off. Held that the order 
striking off the case must he taken as an order disallowing the claim. — Bash 
Behari v. Buddun Chunder, 12 G. L. E. 550- 

When a claim is preferred, the Court should define the respective shares 
of the judgment-debtor and intervener and sell the judgment-debtor’s share 
only. If without doing so, the Court simply orders the sale of the property 
subject to the claim of the claimant, the order would not be a valid one, and 
one year’s limitation would not be applicable ; Udtt Narain v. Murtaza, 2 
A. L. J. 178 ; 27 A. 464 (4 "W. B. 35/o/W.). 

The claim of a person in possession under a collusive sale should be 
rejected on the ground that the property was in possession in trust for the 
judgment-debtor ; McIntosh v. Bidku Bhutan, 16 C. W. N, 959. 

Where the alleged purchaser was in possession of the property but there 
was no registered deed of sale, held, that the title continued in the judgment* 
debtor and that the property was liable to be sold.-rHndoy v. Benode, 127 
I. C. 670 : 34 C. W. N. 254 • A. I. E. 1930 Cal. 390. 

Effect of order under this rule. — The effect of an order disallowing 
a claim to attached property is to give the auction-purchaser a title as 
against the claimant, unless the order is set aside by a suit.— v. 
Earn Lockun, 17 C. 260 (16 C. 521 (P, C.,) rejerred to). An order in favour of 
one of several decree-holders made under this rule does not enure for the 
benefit of the other decree-holders who are not parties to the proceedings ; 
Jegan Natk V. Gnncsii, 18 A 413 

Appeal and revision — In execution of a decree against a firm, certain 
property, was attached, to which a partner objected that it was his private 
property. The Court disallowed the objection. Held that the order was 
not under S. 47 and was not appealable. — Abdztl Bahman v. Muhammad Yar, 
4 A. 190. 

M here a Court disallowed an application for the release of certain pro* 
petty attached before judgenent— -Aefd that there being a remedy by suit 
under Or. XXI, r. G3 the High Court should not interfere in revision.—^. J. 
G«iJe V. Jaisraj, 16 A. 405 (8 M. 484 (F. B.), 10 A. 119, and 11 A. 383 referred 
to) \ Suhbu litddiar v. Kumaraswamy, 21 I. 0. 4G1 : 1913 M. W. N.*85C ; 
^ T '*• BasUira, 10 A. 119; Mangu Ram v. Homeshwar, 126 1. C. 675 : 

2^4. See, howovor. Satkari v «i [4 Q2. 

.rod that it 

, .used: held, 

. Ma Shioe 
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62. Where the Court is satisfied that the property is sub- 
Coatinnancfl cf jcct to a mortgage or charge in favour of some 
attachmentiabject person not in possession, and thinks fit to 
tociaimofincflni- continue the attachment, it may do so, subject 
to such mortgage or charge. £S. 2&,] 

COMMENTARY. 

‘‘Subject to a mortgage “—This rule lays down that whoro Ouring 
■tho investigation of claims or objootions, tho Court is satisfied that the 
property is subject to a raorlgago it may direct it to bo sold subject to that 
mortgage, i.e., tho right of redemption is olTored for sale. Rule 06 says 
that when a property is ordered to bo sold, tho salo-proclamation should 
specify any incumbrance to which tho property is liable. So that in tho 
latter case tho purchaser buys it simply with notice of mortgage or charge 
but there is no finding that tho mortgage really exists. It may turn out 
that there is no subsisting mortgage or that tho mortgage Is invalid. Tho 
auction-purchaser is not debarred from contesting tho validity or otherwise 
of tho mortgage If such mortgage is declared invalid, ho is entitled to tho 
benefit and the judgment-debtor cannot claim from him tho amount due on 
-the mortgage {Tszatunnisa v. Partab, 13 0. W. N. 1143 (P. 0 ) • 31 A. 683 : 
36 1. A. 203 r 3 I. 0. 793 1 19 Jf. h. J. C82 : 11 Bom. L. B. 1220). Under this 
rule, the Court decides that a mortgage subsists and tho property is sold 
subject to it, aod a purchaser cannot question the validity of tho 
iuflumbraoce.—ffur C/torun v. Dachni, 30 I. C. 238; Haroti v. lHusst. Sona Sai, 
26 N. L. R. 136 (F. B.): 123 I. C. 474: A. I. B. 1930 Nag. 116. 

The Court, may, in a claim preferred under r. 68 on the ground that the 
property is subject to a mortgage, decide that there is no such mortgage and in 
•such a case tho order ' ' - • » . . , , > i- . t. 

suing to establish tho • ■ • ’ 

a suit under t. 63, p 

102 I. 0. 792 : A. I. E. 1927 All. 693 ; Velu v. Arnmugam, 33 JI. L J. 397 • 
56 I. C. 481 ; Lahskumanan v. Parasivan, 37 M. L. J. 159 : 52 I. C. 720; 
Natoal Kishore v, Khiyali Pam, 11 ^ L. 369 ; A. I. E. 1929 Lah. 865 : 12 1. 0. 
•679 If tho mortgagee does not bring that suit under r. 63, the only oflfect 
will be that the attaching creditor gets priority; there is no authority for 
■the view that tho mere dismissal of the claim would wipe out the original 
mortgage. — SanJeuratri Dorayya v. Qwindarajulu Parasimkarn, 110 I, C. 
-567: A. I. B. 1928 Jlad. 525. 

The distinction between r. 63 and r. 66 is that in the former case tho 
Court, being satisfied of theexistence of the mortgage, sells only the judgment- 
debtor’s right of redemption, so that the purchaser does not acquire any 
-greater rights than those oI redeeming the mortgage.In the latter case the Court 
decides nothing as to the existence of the mortgage and the purchaser buys 
Subject to such risks as the notice might involve. Thns, in execution of a 
money-decree the rights of a mortgagor ia certain property, ostensibly subject 
■to mortgage, were sold. The property was not sold subject to' the mortgage 
*■8 contemplated by this rule. But tho existence of the mortgage was notified 
in the sale-proclamation without enquiry, held, on a suit brought by the 
•Cjortgageo for sale, that the auction-purchaser was not debarred from proving 



1634 


CODE OF omii PROCEDUKE 


Sch. I. Or. XXI.. 
rr. 62, 63_ 


that the mortgage was fictitious and without consideration —Shib Kunwar 
Sheo Prasad, 28 A. 418 : 3 A. L. J. 200; 1900 A. W. N. 68 (27 A. 97, referred- 
<o) ; Jairaj v. Badha Kishan, 35 A. 257; 20 I. 0. 182- Shah Ziauddm v. 
Kaslash Chandra, 2 C. L. J. 599 ; Bhagwan v. Ahmad Jan, 36 I. C. 732;- 
Kaltdas V. Prasanna, 47 0. 446 ; 55 I. 0. 189 ; 24 C, W N 269 ; Agha Sultan^ 
T. Mohahbat Khan, 43 A. 489; 63 I. O. 395; Boshan Lai v. Lallu, 44 A. 714;. 
A L E. 1922 All. 443 ; 68 I. 0. 790 ; Aft. Mankaur v, Ishar Das, 11 L. 90; 

358 : 120 I. 0. 162; A. I. H. 1930 Lab. 40 ; Wazir Husain v. Bins, 
7 O. W . N. 676 : 126 I. 0. 389 ; A. I. E. 1930 OiiOh 362 ; Shtvlal v. Tani Bam, 
A. I. B. 1928 Bom. 444 ; 30 Bom. L. E. 1136 : Ohunilal T. Pira Miyaji, 
29 Bom. L. E. 235; 101 1. C. 335; A. I. E. 1927 Bom. 234 


G ohtamed a monoy.aeorae against H and attaohed some property. XL 
prefened a claim alleging himself to the owner of the property. The 
Court held that E was the owner but (7 had a lien. The property was sold 
Bubiect to the lien and purchased by N. U then sued N for the amount of 
^ bound by the miscellaneous order for he was- 

neither a party nor a representative. The Court’s order was not under this, 
rule but under r. 66 ; Narayan v. Umhar, 36 B. 275 : 10 I. 0. 913. 


uudet this rule it is not open to the Court to gives. 
Hie Se . of a subsisting mortgage. If 

to nass ar!,rlv ““‘Sage is established all that the Court eL do is 
TJriiJn,, V rj J continuing the attachment subject to the mortgage. — 
Endoy T. Bcncde, 127 I. C. 670 ; 34 0. W. N. 254 ; A. I. E. 1930 Cal. 390. 


mort™~'or“le°!sl”hl^“h attached properties should be sold as sabjeet to a 
of Or r 63 ami erocuting Court, the provisions 

Alcreii V rVf <?cL n • oow'’ I’ Nag. 423 overrnled).- 

Nsfi ns So fvm 1 f ® ) • 123 I. 0. 474 ; A. I. E 1930- 

question the vilidlf'^ or the sale, the decree-holder purchaser is entitled to- 
crdorT„ the eli‘» cm 6o„o/rteol the mortgage within a year of the 
m V I L J T°-7^T"n ’• ‘I''”’""' 52 A. 1032 ; 131 I. C. 

W„gThu,-9E 3b7\7t4i.t.v\G^^"i;ri93i®fant3^ ''' 


has purchased the propertv^mort'''* liy a puisne mortgagee, who 

prior incumbrance nolifild “f 5‘s decree to have his- 

mortgage but the application U I’^'^a^ings of a subsequent 

A. E. 1931 Oudh 157 ; ^^3 : 8 O. TV. N. 179 : 


prepSt??:'LSe>‘’“ '“adiog ' 


Any incumbrance to which the* 


63. Where a claim 


SfcTing of taiti 
to «ita,bn«h 
to ftttftched pro- 
perty. 

be conchi.sive. 


or tm objection is preferred, the 

5t •WhoTTl nn a.. 


imrhxr * T IS preierrea, mt 

nsHt„to°o is made maj 

rSfto n ‘ establish tho right which he 
cjaims to the nroiinrfw ;i: l . iT..^ , . . 


^ '^BcaoiiBii tho right which h. 

the res, It of® P™y«rty.>n disputo, but, luhjcot t< 
thore.siiltof such suit, if any, tho irder shal 


[S. 283.; 
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COMMENTARY. 

Object and scope.— Tho object of a suit is not to have tho order in 
the claim proceedings sot a>ide, but to have tlio right of tho claimant in tho 
property in dispute established . — Dibt AUman v. DhaKeshtcer, 1 0. L. J. 
296 (13 B.*72, 18 B. 211, and 13 C. 229, disjffiM /rom). In theso latter 
cases it seems to have been held that tho suit to bo brought is one to sot 
aside the order made in tho claim case. In Vena Pannadi y. Kariippa,^ 
1 . C. 9S0 : G jr. B. T. 164, it has been held that a suit under this rule is 
one to set aside the order passed upon tho claim, and is a form of appeal 
therefrom. A suit under this rule is a suit to alter or sot aside a summary 
decision or order of tho Court and Is a method of obtaining a review ; 
Jamahar Eumari v. Aslcaran, 22 0. L. J. 27 (85 C. 202: 7 0. B. J. SG, 
Solid.). 

This rule is much wider In its scopo than tho corresponding S. 283 of 
the Code of 1882, and unlike tho latter section covers cases in which there 
has been no investigation. Under tho new Code such ciders bccomo final 
if not set aside within one jear ; Harasimha v. Viuapala, 27 I. C. 914 : 2. 
B.W. 20G. 

The effect of the judgment in tho suit brought in accordance with this 
yule is to supersede tho order under r. 68 and to render it inconclusivo.— 
Eistorymohun v. BursooJt Pass, 17 I, A. 17 : 17 0. 436 (P. C.). 

A suit under this rule is a continuation of claim piococdiogs, It 
is merely a form of appeal In tho guiso of an original suit. Certain property 
was released after a claim was put in. Tho claimant sold it to another 
person within one year from date of release. Tl>o decree-holder sued under this 
rule to set aside the order in the claim caso. PTe/d the purchaser was an alienee 
pendente hte ; Krishnappa v. Abdul Khader, 38 M. 535 : 25 I. C. 11 ‘ 26 
M. L. J 449 (31 M. 262rc/<rTcd to). No separate notice is required to bo 
given in the suit under S. 49 (1) of tho Court of Wards Act {/oUovdng 35 0. 
202 fp, C.)). — Paja of Pamnad v. S«6rafnan»am, A. I. R. 1928 Mad. 1201 : 
52 M. 465 : 116 I. C. 827. When the suit is decided in favour of tho decree- 
holder, the attachment is revived although tho property was released from 
attachment (23 C, 829, 33 C. 1158, A, I. R. 1921 Cal. 101, A. I. E. 1922 
Mad. 176, folld.). — Baran Chandra v. JoyChand, A, I. B. 1929 Cal, 624. 

But an attachment under Or. XXI, r. 43 which has been remor’ 
ed is not restored by the more force of tho decree passed in a suit under 
Or. XXI, r. 63. — LaWimichand v. M. E. V. dc. Chettyar, 8 B. 491 : 126 
I. C. 223 : A. E. 1930 Bang. 247. The effect of a suit under this rule is to 
keep the execution proceedings which bavo given rise to it pending till the 
decision of the suit. — Hasan Shah v. Mahomed Amir^ 7 O. W. N. 887 ; 128 
I. C. 728 : A. I. R. 1930 Oudh 468, 

In a suit under this rule tho Court is not restricted to determine only 
the question as to whether property ought to be attached or not. The judg-’ 
ment-debtor can plead that the decree was collusively obtained and the suit 
from the beginning to the end was a fraud ; Batna Charan v. Bogala, 23 I. C. 
755 (17 M. 889 followed). 
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It is open to a judgment'debtor to bring a suit under this rule ■without 
including a prayer for possession. In a declaratory suit therefore it is un- 
necessary to consider •whether the judgment-debtor is in possession or not; 
Salewa v. Malladi, 16 hi. L. T. 300. 

In a suit or proceeding eogni£abl© by the Revenue Court, ■where the 
Assistant Collector has decided an objection in a particular ■way and his order 
has been affirmed or reversed by the Collector under S. 247 of the Agra 
Tenancy Act, the appellate order of the Collector is not final and the party 
aggrieved thereby has a right of suit under this rule.— BiAir'am v. Dip Singh, 
64 A. 767 : 141 1. 0, 606 : 30 A. L. J. 514 : A. I. R. 1932 All. 502. 

Person objecting under rule 58 can plead inTalidity of attach- 
ment 'when suing under rule 63 . — A person who puts in a claim petition 
under r. 53 can, when asking for a declaration under r. 63 that his property 
is not liable to attachment, also show that either what was done was no 
-attachment or that there was an invalid attachment which could not affect 
his rights in any way ; Venkatappayya v. Venkatachalapathi Bao, A. I. R. 
1927 Mad. 450: 99 I. 0. 939. 

Procedure under this rale Is permissive. — The procedure prescribed 
by this Rule is only permissive and it does not in any way affect the right 
of a claimant to pay up the decretal amount in order to save the property 
from sale and then to sue to recover the amount from the party who wrong- 
fully attached the property ; Eanhaya Lai v. The National Bank of India 
Ltd., 40 I. A. 66: 40 0. 598 (P. 0.) : 17 C. L. J. 478: 11 A. L. J. 413 : 15 
Bom. L. R. 473 : 25 M. L. J. 104: 18 I. C. 949. 

" Party against whom an order is made.”-»If the order is made 
against the decree-holder under r. 60, he may bring a suit under this rule to 
get a declaration of his rights to attach and sell the property ; Mitchell v. 
Mathura, 12 I. A. 150 : 8 A. 6 (P. C.) ; Dallu Mai v. Han Das, 23 A. 263 ; 
Tofaxl V. Banee Madhub, 24 W, R. 394. The claimant whose claim has been 
disallowed under r. 61, may sue the decree-holder under this rule to establish 
his right to the property attached ; Narayanrav v. Balkrishna, 4 B. 529 
(F. B.). A judgment-debtor who is not in fact a party to the claim proceed- 
ings docs not become such only because ho happens to be the judgment- 
debtor. Unless, therefore, he is n party in fact, the order of release made in 
favour of the claimant is not binding on bim, and he may institute a suit 
oven after the lapse of one year from the date of the order, provided he does 
so within the ordinarj' period of limitation applicable to the suit, to estab- 
lish his title to and recover possession of the property from the claimant; 
Krishnasami v. Somasundaram, 30 SI. 335 (F. B.) ; Vadapalli v, Dronam- 
raju, 31 M. 163 ; Shivapa v. Dod, 11 B. 114 ; Kedar v. Bakhal, 15 C. 674. 
TJio fact that a person became a ropresontativo of the judgmeut-dehtor who 
was no party to the claim proceedings does nob override the estoppel or 
relieve against the disability imposed by this rule ; Bamu Aiyar r. Palani- 
cippa, 35 M. 35. 

"^’hcro a claim or objection is preferred by a mortgagee under r. 53, and 
the Court disallou-s the objection owing to the default of the mortgagee to 
pro<laco the mortgage deed in time, tho unsuccessful objector comes within 
■the words " the party against whom the order is made Debi Das v. 
Maharnj Hup Chand, AO A. 903: 25A. L. J. G09- 1021. 0. 792: A. I. R. 
1927 .\n. 503. 
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Every order which is not in favour of a party should not bo construed 
as against him within the meaning of this rule. Where the garnishee denied 
the debt and his objection to the attachment was disposed of by an order in 
terms “the main applicatjon need not bo proceeded with;" held, that there 
was no adverse order against him within the meaning of r. 63 and that there 
was no obligation on his part to bring a suit within one year to nullify that 
order and so ho was not debarred from raising the same defence in a suit 
brought by the decree-holder against him to realise the debt. — 2Iarv.ti v. 
Samchandra, 133 I. C. 248: 33 Bom. Ij. B. 396: A. I R 1931 Bom. 233. 

The defendant against whom tho suit liad been dismissed filed objections 
to on attachment. Order passed on such objections is one under S 47 and not 
under Or. XXI,, r, 68. Appeal, not revision, is the remedy. — Madho v. Sazan, 
8 P. 717 : 115 I. C. 695 : A. I R. 1929 Pat. 141 : 10 P. L. T. 95. 

Where tho execution petition is ordered to bo closed for tho decree-holder’s 
default and on the same day tho claimant’s application for removal of attach- 
ment is also ordered to be dosed, tho order cannot bo said to bo an order 
under I. 60 or an order against tho decree-holder within the meaning of 
r. 63 — llfauno Tun v. U Tha, 118 I. C. 634 : A. I. R. 1929 Rang. 123. (In 
this case no notice of claim was served on tho decree-holder) 

No suit can lie under this section unless there has been an order either 
allowing or disallowing an objection to attachment. A person is not entitled 
to file an objection to an attachment and then to withdraw it and bring a suit 
under this rule.— iluU Raj v. Balia, 7 L. 235 : 93 I. 0. 997 : A. I. E. 1926 
Lah. 848. 

Necessary parties In a suit under this rule.— This rule provides that 
a party against whom an order under r. 60 or r. 61 is made, may institute a 
suit to establish the right which he claims to the property in dispute. Such a 
suit must, under Art. 11 of the Limitation Act. lOOS, be instituted within 
one year from the date of tho order; otherwise the order made against him 
shall be conclusive. The following persons aro competent to file a suit under 
this rule ; — 

(1) The claimant whose claim to the attached property has been dis- 
allowed under r. 61, may institute a suit against the decree-holder to establish 
his right to the attached property ; Narayanrav v. Balkrishna, 4 B. 629 
(F. B.). Tho judgment-debtor is a necessary party to such a suit ; GhasiBam 
V. Sangal Chand, 28 A. 41. 

(2) The decree-holder against whom an order releasing tha property 
from an attachment is made, may institute a suit against the successful 
claimant fora declaration of bis right to attach and sell the property ; MiU 
chill V. Mathura Das, 12 I. A. 150 : 8 A. 6 (P. 0.). To uueh a suit tho judg- 
ment-debtor is not necessary party ; Ghasi Bam v. Mongol Chand, 28 A. 41, 
nor a purchaser (as being a purchaser pendente Ute) from the successful 

** '• ' ' * he suit underthis role.— 

: ■■ ■ •. .. . 990 : A. I. E. 1925 Bom. 

• ■ C. 11 : 26 M, L. J. 449. 

(3) Tho judgment-debtor may also, if ho is affected by the order of 
release, institute a declaratory suit under this rule against the claimant. 

If the judgment-debtor is a party tn /act, he will be bound by the 
order unless ho brings the suit within one year. If he is not a party 
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■infact, his rights, are not affected and he may bring a suit within the ordinary 
period of limitation. An order made in a claim case is not conclusive 
-against or in favour of the judgment-debtor unless he was a party to the 
•proceedings in which the order was passed. — Vadapalli Narasimkam y. 
Dronamraju, 31 M. 163 ; Erishnasami v. Somasundaram, 30 M. 335 (P. B.) ; 
Kcdar v. Eakhal, 15 G. 674; Anantram v. Damodar Das, 22 I. 0. 797. 

There were two claim petitions— .one on the allegation of purchase prior 
'to attachment, the other claiming by survivorship. 3oth petitions were 
heard and the Court found that the property had passed by survivorship to 
one claimant, and plaintiff who was the other claimant, could not make good 
his claim of tona/idfi purchase. On« order was however passed raising the 
attachment. Beld that though the Conrt passed an adverse opinion, that 
did not make the plaintiff “ the party against whom an order” was passed; 
Ponaka Balarami v. Hasi Mahomed, 26 M. J. 499. 

"Where a claim has been rejected and the properties have been sold and 
purchased by a stranger purchaser, the decree-holder is nob a necessary party 
to a suit by the claimant ; Suhbaraya v. Kandaswamy, 32 K. L. T. 124 : 70 
1. C. 163: A. L E. 1923 Mad. 53. The decree-holder is not a necessary 
party in a suit by an unsuccessful claimant to recover possession of property 
•sold in execution of the decree from the auction-purchaser wbo claimed to be 
the owner thereof and was in possession thereof, inasmach as the plaintiff 
in such a suit claims no relief against the decree-holder. — Bhola Sunar v. 
Madho, 105 I. C. 799 : A. I. E. 1928 Nag. 65. 

In a suit under this rule, the other creditors of the judgment-debtor 
need not be necessarily added. The attaching creditor, the judgment-debtor 
and the alleged transferee arc the only proper parties ; Sitrendm v. Eiran 
Moyi, 1 1. C. 428. 

Where the contest was throughout between the objector and the judgment- 
debtor and tho objection was allowed, held that the judgment-debtor was a 
jiarty to the proceedings ; Anantram v. Damodar, 22 I. 0. 797: 84 P. E. 1914. 

Leave of the Insolvency Court under S. 23 (2) of the Provincial Insolvency 
Act, 1020, is nob necessary for the commencement of a suit by the attaching 
creditor under this rule for a declaration that the property belonged to the 
judgment-debtor at' tho date of the attachment. — Sttbramanyam v. Nara^ 
simham, 5G M. L. J. 489 : 119 I, C. 46 : A. I. B. 1929 Mad. 323. 

As to who arc necessary parties generally under this rule, see Durga v 
Joltndra, 27 C. 493. 

^Claims to property attached before judgment.— Rules 53 to 63 
■’ ■ ■ ■ *,, ■ _ "tachod before judgment. — MalUk^ 

■ ■ ’ " ' * ’ B.) : 47 I. 0. 1000 ; .Ba/Aw/iorr V. 

' • ... I- E. 1929 Cal. 225 : iff. S. M. M. 

firm V. Maun^ Sein, 9 R. 561 : A. I. B. 1931 Rang. 279 : 135 I. 0. 320. 
Difforonce between attachment in execution and attachment before 'judgment 
pointed out xn Pratap v. Sarat, 33 0. L. J. 201, where it has been hold that 
•oven niter a roletso of nttachmeot in execution, the attachment will revive. 
It a 8UU un lor this Rule .fiucceocU but tho claimant must bo made a party 
the pariol of limitation, bub tho attachment before judgment falls 
■wi n the dtsmtsial of n suit and does not revive oven if tho appeal saoceoils. 
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The inappropriateness of applying Or. XXI, rr. 68 and 63 to an attach- 
;tnent before judgment was pointed out in Seshaijiri v. liamchandra, 1931 
31. W. N. 259 ; A. L R. 1931 Wad, 570: 135 I. G. 543. 

Nature of suit under this rule. — A suit under this rule is not 
limited by any special standard of ovidonco or law. The claimant may, if 
necessar>’, thrash out his title in the fullest and most ultimate sense. But 
if the title which be claims is not the ultimate full title to the property, 
•then, of course, he must bo content to assort whatorer the title claimed may 
•be. So, too, the decree-holder may make out his debtor’s title exactly as if 
it were a snit for possession by the jodgment-debtor” ; (per Rankin J.) 
Najimunnessa v. Naeharuddin, 51 C. 548 : A. I. R 1924 Cal. 744 : 
■-83 1. 0. 233 ; Vasudeo v. Eknath, 35 B. 79 : 8 I. C. 639. Where a 
•claimant instituted a snit under this rule to establish his title, viz., 
that ho bad purchased the property from the judgment-debtor prior 
to the institution of the suit by the attaching creditor, the attaching creditor 
can plead in defence that the transfer was in fraud of the general body of 
•creditors. — Ramaswami v. Mallappa, 43 M. 760 (P. B.) : 59 I. C. 947 
(overruling 41 M. 612) ; Abdul Kadtr v. Alt Mta, 15 C. L. J. 649 : 14 I. 0. 
715 : Rmr^y v. Laxman, 22 Bom. L. B. 743 : 67 I. C. 430. Similarly an 
attaching creditor is competent to institute a suit to establish bis right to 
proceed against the property under this rule and is not hound to bring a 
representative suit on behalf of all the creditors of the judgment-debtor to set 
■aside a transfer. — Din Muhammad v. Uma Dutt, 333 I. C. 118 : 32 P. L. E. 
•201 : A. I. R. 1931 Lah. 430 ; B. li. 0. 0. Chettyar v. Ida Setn Ytn, 5 E. 588 i 
105 I. C. 682 : A. I. E. 1928 Eang. 1 ; PoVeer v. Kunkamad, 42 M. 143. 

The institution of a suit by the attaching creditor under this rule is not 
merely a continuation of the original claim proceedings but is really in part 
a new legal proceeding. — Subramanyam v. IJarasimham, 29 L. W. 849 : 119 
XC. 46: A. I. E. 1929 Mad. 323 : 66 M. L. J. 489. A snit underthig rule 
may not necessarily be a suit for possession, butfor a declaration to set aside 
an order passed in the execution department, but a Court of oQuity has to 
see whether there is an honest suit for declaration or whether the declara- 
-tion is sought on principles which would bo held by a Court to be inequi- 
table.- — Chtto V. Qhunni Lai, 124 1. C. 713 : A. I, R 1930 All. 395. In a suit 
brought by tbe decree-holder, the title of the objector has to be negatived 
before bis right to attach and sell the property alleged to belong to the judg- 
ment-debtor is negatived. — Damodar v. Pearey Lai, 130 I. G. 200 : 28 
Ji. L. J. 1322. 

There is nothing in this rule to limit tbe party unsuccessful in the claim 
proceedings under rr. 60 and 61, to a suit for a more declaration of bis 
alleged right. He is at liberty to pray for conseqnential relief to which he 
may be entitled. Thus it is competent fora plaintiff in a suit under this 
rule to pray for a declaration of his right to moveables and also for a direc- 
tion that the defendant at whoso instance they were attached, be ordered 
to pay him the value of the moveables ; Basivi Redd* v. Ramayya, 40 M. 
733: 31 M. L. J. 894: 861,0. 445; Sadu v. Ram, 16 B. 603; Abdul 
Rahim v. Sital, 41 A. 653 ; 64 I. 0. 792. In a suit to establish a right 
under this rule, the plaintiff may inclndo a prayer for refund of costs which 
ho has been ordered to pay in tbe claim proceedings, and if he does not 
^0 so, the Court which tried the claim proceedings, cannot make an order 
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for refund of tho costa ; liogJiu ]!i^ath v, Sadvi Prasad, 6 A. 21 ; Maun^ Tha 
Dunv. ATaiVai Sn. 119 1.0.213: A. 1. R. 1929 Rang. 128. See also- 
Ahdid Azir v. Alliance Sank, 132 I. 0. 216: A. I. E. 1931 Lab. 4BE', 
y.E B.Firm v. mung Po Kyone, 6 R. 408: 112 I. 0. 285: A. I. R. 
1928 Rang. 248. 

Tho words “ the right tohieh h$ claims to the property in dispute" mean 
the rig}jt udjicJj is ciaimad in that proceediDg in J’espect of tjio property, that- 
is, the right to liavo it sold or fcho right to Imve it released from attachment. 
They do not mean tho right or title to the property. Rules 53, 61 and 63 miist 
bo read together. Where therefore, ft clftimflnt being unsuccessful in ft cla'ini 
case has got tho property released from attachment by coming to terms "with 
tho decree-holder without notice to the judgment debtor, a suit subsequently 
brought by him against tho judgment-debtor for recovery of possession ia 
not barred by tins rule. — Aforsbia Barayal v Elahi Bux, 3 0. L. J. 3B1 (16 
C. 674 and SI C. follouied). In an enquiry under this rule the Court may, 
in a proper case, go into queattons of title and ta not necessarily restricted to 
tho question of possession. — Mating Po v, Soniasmdram, 39 I. C, 275. 


Tho suit contemplated by the section is a suit to establish tho right 
which tho phiotiff claims in tho clainj petition /ind the cause of action in 
tho suit filed under r. C3 must bo tho cause of netion compHsod in the claim 
petition — Veukata Snhha v. rVffncstcafiirfit, 1928 M. N. S86 : 28 h. W. 
82 : 1101. C. 554 : A. I R 1928 Mad. 840 : 66 M. R. J. 52. Whore the 
dispute uas only as to priority between the attaching creditor and petition* 
ing claimant, and tho claim was dismissed and tho dismissal not sot aside by 
suit, tho only ellect is that the attaching creditor gets priority. Hero is no 
authority for tho view that in such cases tho mere dismissal of tho claim 
would wipe out tho original mortgage, especially whon there is no dispute 
hotwoon tlio parties as to that. — Dorayya v. Plarasiinham, 110 I. 0. 667 : 
A. I. R. 1923 Had. 525. Causes of action arising subsequent to the dismissal 
of tho claim need not ho joined in a suit under Or. XXI, r. C3 to set aside the 
order under Or XXI. r 59. 'Whoro tho plaintiff's claim under r, 58 wos 
disiniescd and on dismissaj tho defendant purchased and obtained possession 
of tho piopoit\ attached and a suit under r. 63 by the plaintiff for a declara- 
tion of title uus decreed in his favour ; ftcfd, that subsequent suit by 
plaintiff for possession of the property was not barred by Or. II, r. 2.*— 
Vetikata Stibha v. Vignestcaradu, 1928 M. W. N. 33G : 23 L. W. 82 : 110 I. C. 
C5‘l AIR 192S Mod 840. W'hero o party has applied for removal of 
nllnchmont from his share and Ims been unsuccssful, tho only remedy loft is to 
filo a dcclarntorj- suit under Or. XXI, r. 63 aud not n suit under the Specific 
Relief Act. S 42.— Ho Than Tin v. Serta Mahotned, 115 I. 0. 913 : A. I- R- 
19-9 Rang 101 A person who has failed to make ft claim or objection 
under Or. XXI, r. 69, is not entitled to sue for a moro declaration under 
r. C3 vhcro ho is able to seek further relief.— O' Po Thdn \ 0 A 0 
Fma, D n. G99 ; 100 I. C. 309 ; A. I. R. 3923 Rang. 34. 


“ Subject to iho rcauUof such euU, (ho order shall be conclu- 
slye. ^ it Wan lield under tho old Code that an order p.nssed under r, G1 
rcjccling ft clnim after investigation, would, if not contested by tho claimant, 
ns an c9toi.j)el in a suliscquont suit.— Ra/fHr Kriiltna v. Zakshtnana, 
4 302: v. Lakthmana, 8 M. 606 ; X'nrijnan v. Chadavan 

Autf.Mi M. 1<; heinogauda v. Paresha, 22 B. G40; and Snrnamoyi 
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Ashutosh, 27 C, 714 ; bat an order passed without investigation is nob 
conclusive.— Xar^an v. Ganpatram, 23 B. 875 ; nor is an order passed 
without jurisdiction, in a claim preferred in execution of a mortgage-decree. — 
Joy Prokash v. Abhoy, 1 C. W. N. 701. Under the present Code the order is 
conclusive, whether passed on investigation or not, and even when the claim 
case is dismissed for default. — Sotindra Nathv. Shiva Prosad, 26 0. W. N. 
126 ; Durga Das v. Gon Hal, 26 A. L. J. 794 : A. I. E. 1928 All. 327 : 116 
I. C. 81 ; Govindaswami, In re, A. I- E. 1923 Mad. 1259 : 113 I. C. 353 ; or 
dismissed on a preliminary ground : Subadar Singh v. Rampnt, 115 I. C. 703: 
A. I. E. 1929 Pat. IIG. An order ‘ * ■ i • , r » .tever kind 

under Or. XXI, r. 53 comes under r. •. ' ■ ' a suit filed 

within one year. — Damodarv. Pec ‘ , V ■, . ' L. J. 1322. 

See also Ban Bahadur v. Salig Bam, 131 1. C. 77 (F. B.) : 7 0. W. N. 1173 t 
A. I. E. 1931 Ondh 1. The alteration in the wordings of rr. 61-63 and Art. 
11 of the Limitation Act should be particularly noticed. See also Hachi Raju v. 
Srt Baja, 41 M. 935 (F, B.); 48 I. G. 270, where it has been held that an order 
refusing to investigate a claim is one under this rule and therefore conclusive 
if not set aside by a suit within the time prescribed by Art. 11 of the 
Limitation Act ; and the practice of notifying claims to intending purchasers 
without deciding the claim case is condemned. Even where the attachment 
was not necessary as in the case of the execution of a mortgage decree, such 
attachment cannot be said to be wholly void and ineffective and where a 
person puts in a claim by reference to such attachment the order on the 
claim can he made binding on him and it most be set aside within one year.—* 
Dorayya v. Narasimham, 110 I. C. 667 : A. I. E. 1928 Mad. 525. 

If a person chooses to take advantage of a summary procedure, he must 
suffer its disadvantages as well as enjoy its benefit. Where, therefore, a 
mortgagee without possession, chooses to prefer an objection under Or. XXI, 
r. 58 on the strength of his alleged mortgage and an adverse order is passed 
against him in the objection proceeding anch decision is conclusive against 
him unless he brings a declaratory suit within one year. — Nawal Kishore v. 
Khyali Bam, A. I. R. 1929 Lab. 865 : 1201. C. 679 : 11 L. 369. If the order 
be in bis favour, the person who is adversely affected may bring a suit under 
this rule, otherwise the property will be sold subject to the incumbrance. — 
Maroli v. Mt. Soma Bai, 26 N. L- E. 136 (F. B.); 123 L 0. 474 : A. I.E. 1930 
Nag. 116. 

Where an order has been passed against any person making a claim to a 
property under attachment, if such person fails to bring a suit under this 
rule within the prescribed time, he is precluded from asserting his title 
against the auction-purchaser, whether plaintiff or defendant. — NHo-v.Boma, 
9 B. 85 ; Yashvant Shenvi v. Vithova Sheti, 12 B. 231 ; Sumamoyi v. Ashutosh, 
27 C. 7i4;l?ml:ar Ballal v. Bari Shridhar, 14 B. 206; Badri Prasad^Y 
Muhammad Yusuf, 1 A. 331 (F. B.); Jeonix. Bhagwan, 1 A. 641 ; Bibi Aliman 
y. Dhakeshwer Perskad, 1 0. L. j. 296. Nor can he raise again his claims to 
the property even though he may have come to occupy the position of a defend- 
ant.— Dwrga Das V. Gori Hal, 116 1. C, 81 : 26 A, L, J, 794 : A. L E. 1928 AU. 
327. Sec also MaPi/atov.LflfcAmanan, 131 1.0. 727; A. I. E. 1931 Bang. 183. 
But see Hannu Lai v. Barsukh Das, 3 A. 233 ; Baripada v. Surendra, 
A. I. E. 1922 Cal- 164 ; Piara Bam y, Oanga Bam, 71 L C. 45. In objection 
proceedings the contest is really between the decree-holder who asserts that 
the property is liable to attachment and the claimant who alleges that it is not 
C. P. C.— 107 
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in tlio actual or oouatructivo pogsosaioa ot the judgmont-dobtor and thoroforo 
not liable to nttaobmont. Anil tho order matlo in Bucha caso is oithor that 
the property bo roloascd from bho attaohmonb as not being in tho possession 
of tho judgraont-ilobtor ov that tho claim bo lHsallo^YCl^, but such an order 
does not adeeb the right or title of tho iiidgmont-dobtor to tho property, 
iho order under Or. XXI, r. 63 is conclusive in tho sense that it cannot bo 
agitated again in tho execution proceedings in wliich it was passed unless a 
suit is brought within one year of tho date of tho order, i.e., it is conclusive 
as between tho claimant and tho dccrco'holder who is proceeding against tho 
property. If however tho dooroo'holdor raises tho attaohraout within a inar, 
obviovjsly there is no reason why tho claimant should institute a suit to set 
aside tho order as there is no nttaohmont in force. It malroB no difforonco if 
tho attachment is raised after tho termination of ono year. It only means 
that in those procoodings tho claimant is running a risk and will bo 
estopped from contesting tho docroo'holdor’s right to proceed against the 
property; hub if tho docrco-holdor does not sell tho property and tho decree is 
satislied otherwise, tho fact that tho attachmont was raised more than a year 
after tho date of tho order or tho claim does not make ony dilloroDoo.— 
OhetSin>jh v. Gujar SiftcK 131 I- G. 325 : A. I. R. 1031 Lah. 74. Tho 
dismissal of a previous ob)ootion is a l).ar to a second objection.— Si'fa Jinm 
V. Pir Bakhsh, 130 I C 406- 33 P L. B. 413 : A. I. B. 1931 Lah. G. 

Tho ospressiou ” result of tho suit ” includes tlm result of the appeal 
against tho deoroo ia tho suit A'ts/ion v. A’ntnian Lai, 5 Luok. 680 : 

7 0. SV. N, 313 ■ 121 I. C 003 • A. I. B 1930 Oudh 265. 

Effect of dooision in claim case regarding possession-'-Whether 
res judicata. —The Code, in using the words " s/iaff 6c coitchisfi’c *’ of tho 
<5rdcr made after tho limited investig.ation contemplated by rr. 53 to C3, 
is thinking not of tho subsequent effects of that deoisian as res judicata, 
bub is thinking of and dealing with a Court that is doing samething, Tho 
Court has attached and is going to soil. Tho meaning is that tho act of 
tho Court is to bo iTilid unloss thorn is a suit. It moans tliat tho attach* 
inent hold valid in tho claim c.aso shall bo valid and tho attachment removed 
shall boas though it never was, so far ns tho parties aro concerned. Tho 
rule seems to mean that subject to a suir/rtci«Hj valet, tho act of tho Court 
shall not bo questioned save in that way ; the offcct of tho decision as to 
jHissosaion in other proceedings in which that question may again arise, 
is not the matter to wUiolv tho words "shall ho oonclusvvo ” aro directly 
addressed ; ^ajimunessa v. A^oc/Hirt«fdi«. 61 0. 543 ; A. I. R. 1U24 Cal. 744 : 
83 I. C. 233, 

Certaiu creditors attaohod somo troV propoxtics and the snuiau'aUi 
filed an objocUon Tho Court found tlio waiy iuvahd and the properties wore 
sold. An heir of tho u'akf who was a judgmout-debtor brought a suit 
fora declaration of Ida title in tho properties. Bdd, that tho docision 
Uio claim case was not resj^idicata ; Askan Dibi v. Atvalj'adi, 21 C. W. N. 

Order when not conCluBlvo.**~*A claimant whoso claim is diamissod, 
but tho attachment Is wilhdmwn at tho inst.anco of anothor otainiaut sub- 
sequent to iho onler but within n year of it, ia not bound. to sue as once tho 
ftlUcbraonl goes, tho order disinisaing his claim ■ does not offect him : 
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in tbe acfcnal or constructive possession ol the judgment-debtor and therefore 
not liable to attachment. And the order made in such a case is either that 
the property be released from the attachment as not being in the possession 
of the judgment-debtor or that the claim be disallowed, but such an order 
does not affect the right or title of the judgment-debtor to the property. 
The Older under Or. XXI, r. 63 is conclusive in the sense that it cannot be 
agitated again in the esecution proceedings in which it waa passed unless a 
suit is brought within one year of the date of the order, i.e., it is conclusjve 
as between the claimant and the decree-holder who is proceeding against the 
property. If however the decarae'holder raises tbe attachment within a year, 
obviously there is no reason why the claimant should institute a suit to set 
aside the order as there is no attachment in force. It makes no difference if 
the attachment is raised after the termination of one year. It only means 
that in those proceedings the claimant is running a risk and will be 
estopped from contesting the decree-holder's right to proceed against the 
property; but if tbe decree-holder does nob sell the property and the decree is 
satisfied otherwise, the fact that the attachment was raised more than a year 
after the date of the order or tbe claim does not make any difference. — 
ChetSinah. v. Gujar Singk, 131 I. C. 225; A. L R. 1931 Lah. 74. The 
dismissal of a previous objection is a bar to a second objection. — Sita Bam 
V. Pir Bakhsh, 130 1 C. 406 . 32 P I.. R. 413 . A. I. K. 1931 Lah. 6, 

The expression “ result of the suit ” includes the result of the appeal 
against the decree in the suit. — Bam Kishan v, Ktindan Lai, 5 Luck. 680; 

7 0. W. N 213 ; 121 I. C 902 : A. I. E 1930 Oudh 265. 

Effect of decision in claim case regarding possession— Whether 
res judicata.— The Code, in using tbe words " shall be conclusive " cf tbe 
order made after the limited investigation contemplated byrr. 58 to 62, 
is thinking not of the subsequent effects of that decision asr«y«dtcafa, 
but is thinking of and dealing with a Court that is doing something. The 
Court has attached and ia going to sell. The moaning is that the act of 
the Courtis to be valid unless there is a suit. It means that the attach- 
ment held valid in the claim case shall bo valid and the attachment removed 
shall be as though it never was, so far as the parties aro concerned. Tbe 
rule seems to mean that subject to a suit /nctiiw onlcf, the act of the Court 
shall not be questioned save in that way ; the effect of the decision as to 
possession in other proceedings in which that question may again arise, 
is not tbe matter to which the words ” shall be conclusive” aro directly 
addressed ; i^ojtmiinessa v, J?acAorz«irftn, 61 C. 548: A. I. E. 1324 Cal 744: 
831. C. 233. 

Certain creditors attached some wak/ properties and the muiatvaUi 
filed an objection. The Court found the tpcfc/ invalid and the properties were 
sold. An heir of the wak/ who was a judgment-debtor brought a suit 
for a declaration of his title in the properties. Held, that the decision 
in the claim case was not res judicata ; Ashan Sibi v. Awaljadi, 31 C. W. N. ■ 

Order when not concluBlve,— A claimant whoso claim is dismissed, 
but the aUachtnent is witbdmwn at the instance of another claimant aub- 
sequent to the order hut within ayoar of it, is not boundtto sue ns once the 
attachment goes, the order dismissing .hia claim does not laffecfc him ; 
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GcllanapalH v. Sankara, 42 I. C. 683. If there bo a fresh application for 
execution and a fresh attachment a fresh obiection by the claimant is 
sustainable. — Basanti Devi v. Choiti Lai, A. I. R. 1931 All. G38 : 133 1. C. 
318 : 29 A. L. J. 856 • A. I. R. 1931 All. 60S. Rut see Ma Pyaw v. 
Latchynanan, 131 I. G. 727 : A. I R. 1931 Rang. 183. But if after 
-the rejection of the claim case, the claimant brings a suit, which is dis- 
missed for default, and the execution case being withdrawn by the decree- 
holder for want of sufficient bid, the decree-holder makes a fresh application 
after 1 year, the claimant cannot bring a fresh suit, as the order in the 
claim case was conclusive as soon as the previous suit failed. This rule has 
modified the old S. 283 of C. P. Code.— v. Qanpat, 35 I. 0. 321. 

Onus of proof. — In a suit nnder this rule, the burden of proof is on the 
plaintiff and not on the defendant ; Ram Nath v. Bindraban, 18 A. .369 ; 
Nannht Jan v. Bhun, 30 A 321 : 5 A. L. J. 601 ; Perayya v. Venkayyama, 
47 M. L. J. 14 A. I. R. 1924 Mad 770 ; 79 I. C. 899 ; Ai Bai v. Kahan, 3 
L. L. J. 193 . 67 I. C. 876 : Ramekand v, Fazal Siissain, 30 P. L. R. 389 : 
118 I C. 897 • A. I R. 1929 Lah 455; Kulsambi v. Bilankkan, 117 I. C. 220 : 
A. I. R 1929 Nag. 121 , Afahadeo v. Ram Prashad, 8 P. 890 : 119 I. 0. 74 : 
10 P- L. T 389 A. I. B 1929 Pot. 579; Amha Parskad v. Piare Lai, 
81 P. L. E. 394 ; V. E. A. <£c. Firm v. Mating Ba Kyin, 6 R. 852 (P. 0.) : 
105 I. C. 768 : A. I. R 1927 P. C. 237. The mere filing of the sale deed 
prononnoed in the claim proceedings as fictitions does not shift the onus on 
the other side to show that it was not a real or bona fide transaction 
•supported by consideration. — In re Govindasioamt Pillai, A. I. R. 1928 Mad. 
1259:113 I. C.ZbS\ Janki Das -v. Gnlzar, 12L. 763:.32 P. L. R. 360: 
A. I. R 1932 Lah. 174 : 131 1. 0. 383. But see V. E. A. do. Ftrm v. Maung 
Ba Kytn, 6 R 852 (P. C.) : 105 I. 0. 788 : 32 C. W. -N, 28 : A. I. E 1927 
P. 0. 237 and Gilltt Mai v. Firm Manohar, 7 P. 777 . A. I. E. 1928 Pat. 
434;9P, L T. 461, which held that the onus is on the defendant to prove 
that the apparent state of things is not the real state and the conveyance is 
fictitious and without consideration (46 0. L. J. 349 (P. C.) applied). See also 
Elayaperumal v. Vellaikannu, 128 I. C. 453; 32 L W. 57 : A. I, R. 1931 Mad. 
40. If the plaintiff produces his deed and swears that it is genuine and for 
full consideration and the defendants have nothing to say to the contrary the 
plaintiff will succeed. But where*’ 

to say to the contrary, the real the 

plaintiff to establish the right \ • ' v,' 

FeHayan, 65 M. 748 : 137 1. 0. 87f . ‘ . ' !36: 

A. I. E. 1932 Mad. 302 Similarly the burden lies upon the plaintiff to prove 
that a document duly executed and registered was in reality a fictitious and a 
•paper transaction. — Sarasioati y. Mahabir, 1091.0. 272: A. I. E. 1928 All. 
•476. 

In a suit under this rule to establish the right to attach property, it 
is for the plaintiff to prove that the property in question is the property 
of the judgment-debtor, the onus of proof is upon him. The defendant 
in defending such a suit may rely upon the title of a third person.— 
Adam Isu/bhai v. Jamnadas, 17 B. 94. 

Period of limitation for suits under this rule —A suit under this 
rule is governed by Art. 11 of the Limitation Act IS of 1903, and the 
. period is one year from the data of the order. “ It (the order under r. 69 
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or r. 61) is not conclusive ; a suit naay be brought to claim the property 
notv7ithstanding the order ; but then the law of limitation says that the 
plaintiff must be prompt in bringing his suit. The policy of the Act evidently 
' is to secure the speedy settlement of questions of title raised at execution' 
sales, and for that reason, a year is fixed as the time within which the suit 
must be brought Sardhari v. Ambika, 15 I. A. 123 : 15 0. 521 (P. 0.). 
■Where an appeal is preferred from the order, the period of one year is to- 
be calculated from the date of the appellate order ; Venugopal v. Venkata' 
subbiah, 39 M. 1196 : 28 1. C. 367. 

The order contemplated by r, 61 is an order made after investigation- 
into the facts of the casei and it is only where the order is made after such 
investigation that the limitation of one year is applicable to a subsequent 
suit under this rule. — Chandra Bhusan v. Bam Kanth, 12 C. 103 ; Venkapa 
V. Chenhasapa, 4 B. 21 and 23-note ; Bash Behari v. Buddun Ghunder, 
12 C. !». R. 650 ; Kackinatnthodi v, Eachinamthodi, 44 M. L. J. 141 ; 

' Gobardhan Das V. Makundi Lai, 46 A. 438: 21 A. L J. 342. Order dis- 
missing claim for default is not an order made after investigation and' 
need not be set aside within one year. — Sarala v. Eamsala, 31 M. 5 
ISarat Chandra v. Tarini, 34 C. 494 : 11 C. W. N. 417 follow^). See also- 
' Umacharan v. Heron Moyee, 18 G. W. N. 770. See, however, Ponwusami v. 
Somu, 81 M. li. J. 247 where it has been held that Art. 11 of Limitation 
Act, 1908, is more comprehensive and covets orders after full investigation as 
' well as orders passed on default. See further notes under heading Orders 
in claim proceedings to which the present rule applies,” post. Where property 
is released from attachment after investigation under r. 60, limitation of one 
year is applicable. — Sardhari Lai v. Ambika Pershad, 15 I. A. 123 ; 15 0. 621 
(P. C.) ; Ehub Lai v. Bam Lochtin, 17 C. 260 ; Eoyyana Chittemma v. 
Doosy Qavaramma, 29 M. 225 : 16 M. L. J. 136 ; Bal Maknnd v. Saiyed 
Haqsud, 19 0. 0. 367; 

Where a claim is disallowed on the ground of the claimant not having 
given any evidence in support of the claim, the order is one under r. 61 and 
therefore the rule of one year's limitation does apply.— Bux v, Abdul 
32 0. 537 [followed in Eurada Venkatachalapathiy. Gudivada, 28- 
I. C. 244: (1915) M. W. N. 188]; Bibi Aliman v. Dhakeshwar Pershad, 1 
C. L. J. 296 (15 C. 521 (P. C.) and 12 C. L. R. followed). But see Eallar 
Singh V. Toni Mdhton, 1 C. W. N. 24. 

Where a mortgagee’s claim or objection to attachment under r. 51 is 
disallowed, ho comes within the words ** the party against whom an order is 
made ” and as such must sue within one year under Art. 11 of the Limitation 
Act to establish his mortgage rights. The ordinary mortgagee’s term of 
^12 years for suing is cut down to one year by such an adverse order ; Debt 
Das Maharaj Bup Chand, 49 A. 903: 25 A. L. J. 609: 102 I. C. 792: 
A. I. R. 1927 All. 593; Nawal Eiskore v. Khiyali Bam 11 L 369* 120' 
L C. G79 : A. I. R. 1929 Lah. 865. 

Where the claim preferred by a shebait on behalf of idol is dismissed, 
a suit by the prospective representative of the idols after one year will be 
hovred hy \\m\iat\oQ.— Suniti Sundarir, Srikrishna. A I R. 1928 Cal. 614: 
1121.0.019. 

An essential condition precedent to a suit under this rule are the 
making of an attachment of some property; the objection to such- 
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attachrr ** into such objection; and, 

'lastly, c . ■ ■ ; ■ ‘ and where these do not exist, the 

rule of ■ ^ ■ ■ * * .pply.— iini/an Lai v. Qudar Mai, 10 

A. 479. For the purposes of Art. 11, the property to which a claim is made, 
or to the attachment of which there is an objection, must be property which 
had been de facto attached. Merely passing an order of attachment is not 
enough. After an order of attachment had been passed, a claim was put in 
and rejected. There was no attachment effected at any time. Held that 
the order of rejection need not be set aside within one year, the order being 
a nullity. — .4. T. K. dc. Muthiah v. PaJaniappa, 65 I. A. 256 : 51 M. 
349 (P. C ) : 26 A. L. J. 616 : 32 C. W. N. 821 : 48 C. L. J. 11 : 5 0. W. N. 
579: 109 I. G. 626: 30 Bom. L. R. 1353 : A. I. R. 1923 P. C. 139 : 55 
IT. L. J. 122. 

Where an attachment in respect of which a claim is disallowed is 
finally withdrawn on the judgment-debtor’s paying the decretal amount into 
Coart, the claimant is not bound to bring his suit to establish his title to 
the attached property within one year.— v. Kahtlabhai, 13 B. 72; 
Gopal Purihotam v. Bai TUvalt, 18 B. 241 ; Krishna Prasad t. Bepin Behary, 
31 C. 228. But all these cases have been dissented from in Bibi^AUman v. 
Dhakeslmer Pershad, 1 C. L. J. 296. 

The High Court does not ordinarily interfere in revision with orders 
-made in claim cases. Such orders are conclusive and r. 63 provides a 
remedy by way of suit. If a person or bis Advocate chooses nevertheless to 
apply for revision of such an order and after the dismissal of his revision 
application files a declaratory suit more than'a year after the passing of the 
order, he cannot claim the benefit of S. 14 of the Limitation Act and ask 
for the exclusion of the time taken up in revision proceedings. Proceeding 
contrary to a clearly expressed provieion of law cannot bo regarded as 
prosecuting another civil proceeding in good faith.— -S. R. M. dc. Firm v. 
Maung Po, 7 B. 466. 

Snit under this rale not necessary if property is released from 
attachment within the period of limitation. — A claimant is not com* 
polled de bene esse to institute a title suit under this rule within a year 
after his claim under r. 68 has been rejected, when the object sought by 
him in making the application under r. 58 has been attained by the 
release of the property from attachment, e g., by reason of the dismissal 
■ of the application under r. 57 for default of prosecution or by reason 
-of the withdrawal of attachment on payment of the decretal amount 
by the judgment-debtor to the decree-holder. In circumstances such 
as these, Art. 11 of the Limitation Act of 1908 does not apply, and the 
• claimant is not affected by any of the consequences which result from 
a failure to institute a ' - •• • 

-ruddin, 51 0.548: 83 I. 

Kampta Prasad, 97 I. C. l' • ' 

V. Thevaraya, 48 M. L. J. « ' « 

Din V. Qutab Din, 3 L. 7 : ‘ 

.Natkalal, 45 B. 501 ; Umesh y. Raj Bulluhh,8C. 279. See F. S.Aiyarv. 
Maung Nyun, A. I. R. 1929 Rang. 223 which has held that where orders have 
Ibeen passed against a person on his application for removal of attachment. 
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Or. SXI, r. 63 gives him a right to file a suit even though the attachment is 
■ffithdra'wn by the decree'holder. 

Suit for refund of purchase-money. — Wheie the claimant^ whose- 
claim to the property under r. 61 is disallowed, brings a suit against the 
judgment-debtor for refund of the purchase-money paid by him for purchase 
of the property, such a suit is not barred by limitation even if instituted 
more than a year after the date of the order. The reason is that r. . 63 does - 
not apply to such a suit ;;Eoh Bnm v. Bnrfcwiajit, 46 A.. 45 : A. 1. 1994 AU. 

302 : 77 1. C. 82. 

Payment by claimant under protest. — If the claim fails and the 
property is not released, the claimant is not compelled to bring a suit under 
this role for a declaration of his title to the property. In such a case, he may 
prevent the sale of the property by paying the decretal amount to the decree- 
holder and then sue for the recovery of the amount so paid under pressui-e of 
execution proceedings ; Dulichand v, Raml-is'hen, 7 C. 648 (P. C.); Jiigdeo v. 
Bajah Singh, 15 C. 657, He may also pay the decretal amount under protest 
and then sue for refund as stated above ; Kanhaya Bal v. National Bank of 
India, 40 G. 598 (P. 0.)'. 40 I. A. 56 -. 17 C. W. N. 541 11 A. L. J. 413 •. 15 - 
Bom. L. E. 472 : 18 I. 0. 949. 


One year's limitation does not apply to persons irho are not 
parties to claim case.— The law of on© year’s limitation could not apply to 
a person whom the Court had refused to make a party to the proceedings 
under r. 68 because ho came in too late. — Boghoonath v, Bydonath, 14 W. E. 
864 SeaBorayya v, Narasimkam, 110 I. C.' 667 r A I. E. 1928 Mad. 525 • 
which hold that where a claim petition is dismissed on tho ground that it is- 
too late, it is an order which has to be set aside within one year (41 M. 986' 
(F. B) folloti-ed). 

A judgment-debtor is not necessarily a party to an investigation under 
r. 58 so as to preclude his instituting a suit after the lapse of one year from 
tho date of the order to establish his title to the property which has been 
the subject-matter of a claim in execution proceedings. — Kedar Nath v. 
Jiakhal Das, 15 C. 074. Sec also Ghasi Ram v. Mangal Chand, 2 A. L. J. 
491 ; (1905) A. "W. N. 172 : 28 A. 41 ; Krishnasami v. Somasundarain, 30* 
M. 335 (F. B.) : 17 M. B. J. 95 ; Sadaya v. Amurthachari, 8 M. L. T. 417. 
In Gtirwa v. Snhharayttdu, 13 M. 36G, it has been held that, if there is 
nothing to show that the order releasing the attachment was an order against 
the judgment-debtor, or that ho was a party to the proceeding, a suit by him 
for declaration of title to the property is not barred by one year’s limitation. 
/Sm also Imhichi Koya v. Kakkunnat Opafefci, 1 M. 391 *, Karsan v. Gan- 
palram, 22 B. 875 ; Lingama v. OMotal Beceiver, IJO I. C. 511 : Mwishi v. 
Bishun, 10 P. h. J. 881 : A. I. R. 1929 Pat. 604 ; 120 I. 0. 762. In 
Shivapav. Dod Nagaya, 11 B. 114, it has been held that it must depend' 
upon the facta of each case as to ■whether e. judgment-debtor is to bo regarded 
as a party to an investigation under r. 53. 

If it appears that in a proceeding under r. 58 no notice was issued to 
tho judgment-debtor, bo cannot bo regarded as a party to the proceedings, 
ortl tho rtilo of one jeer’s limitation does not apply to a' suit brought by the 
judgment-debtor to establish his right to tho provQriy.-^Ainhalathilakath. 
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Uodin V. Ambalalhilakath Knnhi, 35 M. 721 (followed in Krishnasami v. 
Somasundnram, 30 M. 335 (F. B.) : 17 M. B, J, 95 (F, B.)). Even if tho judg* 
meat-debtor bo a i)arty to tho proceedings but if tbo Court does not 
adjudicate upon tbo question of tho judgment-debtor's title, but decides tbo 
case on the question of possession only, ho or his heirs will not be bound by 
tbo order ; Vedalin^am v. Vcerathal, 54 I. C. 630. 

Orders in claim proceedings to which the present rule applies. — 
An order made on an application which docs not come within the purview 
of r. 53, is not an order to which the present rule applies ; Bala Krishna v. 
J?a«< 70 «, 41 AT. L. J. 334 : 69 I. C. 326; Bistcottofft v. Lingaraj, 1 P. 159 : 
70 I. C. 306 : A. I. E. 1922 Pat. 403 ; Chunilal v. Pira Miyajt, 29 Bom. L. E. 
285 : 101 1. C. 335 : A. I. E. 1927 Bom. 234. It was hold in some cases 
under the old Code that an order dismissing a claim for default, and without 
investigation, did not come under S. 233 (present rule), and such order not 
being "conclusive," the party against whom tbo order was made, was not 
precluded from instituting a suit more than one year after the date of the 
order; Sarala v. Karnsala^ 31 M. 5 . Sarat v. Tarint, 34 C. 491 : 11 C. W. N. 
487 , Chandra Bhusan v Bam Kanlh, 12 C. 103. But r. 63, which is more 
comprohonsive than S 233, applies to all orders made against a party under 
r. 60 or r. 61, even if the order was made for default or without full investi- 
gation ; Satxndra v. Shiva, 26 C. W. N. 126 : 64 I. C. 713 : A. I, E, 1922 Cal. 
166 ; Wamandhar v, Kampta Prasad, 22 N. L. E. 94 : 97 I. C. 178 ; A. I. E. 
1926 Nag. 423 ; Kagendra v. Fant Bhnsan, 45 C. 785 ; Gopal Singh v, 
Oanpat Bai, 36 I. C. 321 ; Gnlab v, Jilntsaddi Lai, 41 A 023 : 60 1. 0. 748 ; 
Durgadas v. Gori Mai, 26 A. L. J. 794 : A. I. B. 1928 All 827. But see Maung 
HHin y. U Tha, 118 I. C. 634 : A. I. E. 1929 Bang. 123. Where the Court 
rej'ects a claim or objection preferred under r. 58 on the ground that it was 
designedly or unnecessarily delayed, tho order is one made against the claim* 
ant or objector within tho meaning of this rule; Venkataratnam v. 
Banganayakarnma, 41 M. 985 (F. B.) : 48 I. C. 270; Gobardhan Das y. 
Makundi Lai, 46 A. 438 : A. I. E. 1923 All. 435 : 74 1. C. 1024 ; Arsamma v. 
Moidin, 47 jl. 160; A. I. E. 1924 Mod. Ill: 77 1. C. 264 ; A’umoro v. 
Thevaraya, 48 M. L. J. 616 : 87 I. C. 635 : A. I. B. 1925 Mad. 1113. 

Withdrawal of a claim by the claimant would not attract the provisions 
of r. QZ.—Lingama Baidu v. OjFxctal Beceiver, 110 I. 0. 511 ; Ortfcar Prasad v. 
Dhani Bam, 23 A. L. J. 694 : 122 I. C. 865 : A. I. E. 1930 All. 177. 
Dismissal of a claim petition by Court having no jurisdiction to entertain it, 
need not be set aside by suit. — Sivasankara v. Purakkal, A. I. B. 1928 Mad. 
878 : 112 I. C. 619. 

Effect of attachment on adverse possession.— Attachment of pro- 
perty in execution of a decree does not arrest the running of time in 
favour of a party holding the property adversely to the judgment-debtor ; 
Seetharami v. Venku, 11 M. L. J. 344 ; Sanganatha v. Srinivasa, 49 M. L. J. 
656 : A. I. E. 1926 Mad 42 : 90 1. C. 1037. A contrary view was taken by 
the Calcutta High Court in Na/imrinnessa y. Nacharuddin, 51 0.648 : 83 
I. C. 233 : A. I. E. 1924 Cal. 744, and by the Bombay High Court in 
Vasudeo v. Eknalh, 35 B. 79 : 8 X. C. 639. 

Step in aid of execution. — The institution of a regular suit by the 
decree-holder under this rule to set aside an order in a claim case, is a step in 
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aid of ezecution within the meaning of Art. 179 (4) of the Limitation Act, 
1887. — Rudra Narain v. Pachu Maity, 23 C. 437 (1 A. 355, 23 W. E. 183 
and 5 B. 29, referred io). Bnt see Baghunandun v. Bhugoo halt, 17 0. 
268 and Desraj Singh v. Karatn Khaitt 19 A, 71, where a contrary 
view seems to have been taken. See also Narayana v Pappi Brakmani, 
10 M. 22, which has been overruled by Stippa v. Avudai, 28 M. 50 (F. B.). 

Limitation for recovery of compensation for wrongful attachment and sale 

of moveables — See notes under rule 78 of this Order. 

Jurisdiction of Provincial Small Cause Courts to entertain suits 
under this rule. — A suit will not lie in the Small Cause Court to establish 
a right to moveable property after an adverse order under rr. 60, 61 and 62. — 
Moozdeen v. Dinobundhoo, 13 W. R. 99 ; Ilahi BaJchsh v. Siia, 5 A. 462 ; 
Mukund V. Nastruddin, 4 A. 416 ; Dakhyani Debea v. Dole Gdbind, 21 0. 430 ; 
Ckkaganlal v. Jeshan, 4 B. 503 and 505-note ; Mahomed Koya v, Kasmi, 9 U. ^ 
206 ; Shihoo Narain v. Mudden, 7 C. 608 : 9 C, L. B. 8 ; Goha v. Naik Ram, ' 
7 A. 152 (P. B.). See, however, Pagi Partap v, Varajlal, 8 B. 259 ; Raghu- 
nath V. SarosTi, 23 B, 266. 

A suit to recover moveable property attached under colour of the Bent 
Recovery Act (Mad. Act VIII of 1865) is cognizable by a Court of Small 
Causes. — Davud Beg v. Kullappa, 11 M. 264. 

See also Schedule 11, 19 and 20 of the Provincial Small Cause Court’s 
Act (IX of 1887). 

An order made upon a claim to attach the property filed in the Small 
Cause Court of Calcutta under Or. X^, r. 68, is an order - in the suit ” 
*1 . , . . , f r, . .. g Presidency Small Cause Court’s Act (XV 

‘ ' to the right to appply for a new trial. 

’ • power and authority to determine the 

question of title under a mortgage over attached property ; and that question 
is therefore res judicata.— Deno Nath v. Nuffer Chunder, 26 C. 778 : 3 
C. "W. N. 690. See also Ismail Solomon v. Mahomed Khan, 18 C. 296. 

Court-fee. — A party against whom an order has been made under rr. 60 
and Gl, dismissing his claim to the attached property, can bring his suit to 
establish his right to the property on a stamp paper of Es. 10, under Sch. II, 
Art. 17 of the Court-Fees Act.- — Dhondo Sakharam v. Gobind Babaji, 
9 B. 20 : Phul Kumari v. Ghanshyam, 35 I. A. 22 : 35 C. 202 (P. 0.) : 12 
C. "W. N. 169 : 7 C. L. J. 30 : 5 A L. J. 10 : 10 Bom. L. E. 1 : 17 M. L. J. 
G18 (31 C. 511, reversed) ; Satindra v. Shiva, 26 0. W. N. 126 : 64 I. 0. 713 : 
A. I. R. 1922 Cal. 166 ; Vilhal Krishna v. PalkrishTta, 10 B. 610 (F. B) ; 
Chunia v. Bam Dial, 1 A. 360 ; Dayachandv. Hemchand, 4 B. 515 ; Sadashiv 
V. A tmaram, 4 B. 635 ; Nafar v. Gopal, 19 0. L. J. 358 ; Gulzari Lai v. Jadaun 
Bai, 2 A. 63 ; Fatima Begamr. SukhBam, 6 A. 341; Manraj Kuart v. Sadha 
Prasad, 6 A. 466 ; Gobind Nath v. Gajraj Mali, 13 A. 389. But see Ahmed 
Mirza V, Thomas, 13 C. 162 and Ghokalingapeshana v. Achiyar, 1 M. 40. 
See also Moti Singh v. KaunsUla, 16 A. 303 (F, B.). 

Jurisdiction. — In a suit for a declaration that property is not liable 
to attachment and sale in execution of a decree, where the value of the 
property is in excess of the amount claimed in execution of the decree, 
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Ihe valuation of the suit for purposes of jurisdiction is not the value of the 
property but the decretal amount ; Kheira v. Humtaz^ 33 A, 72 • 31 1. C. 
879 ; ilodhui^idun v. Bakhal, 15 C. 104; Anandi Kunwar v. Bam Ntranjan, 
40 A. 505: 45 1. G. 494; Phul Kumari v. Okanshyam^ 35 C. 202 (P. C.); 
35 I. A. 23 : 13 C. W. N. 169 : 5 A. h. J. 10 ; 10 Bom. L. R. 1 : 17 
M. L. J. 61. But see Narayanan Sinah v. Aiyasami, 39 M. 602 Upplying 35 
C. 203 (P. C.) ). 

Where an unsuccessful claimant desires not only that the attachment 
should be removed, but also (hat hts title should be declared as against the 
judgment-debtors, in cases in which the value of the property attached is 
more than the value of the decree, the value of the suit which governs the 
jurisdiction of the Court to deal with it is the value of the property itself 
and not merely the value of the decree (SOM. 603; 17 A. 69 Jolld.).-^ 
Daw Diii V. Daw Kuri, 137 I. 0. 64 : A. I. R. 1933 Rang. 20. 

The value of an appeal filed against the dismissal of a suit under 
rx- •v'^T . ro > n .X -. .. whose attachment was raised by 

■ ■ . .llowing a claim, isthe value not of the 

of the property sought to be recovered 

■ . ' •• • • * • V. Narasimham, 29 L, W. 349 : 119 I. 0. 

’■ •'Mi.J. 489. 

SALE 0EHERALL7. 

64. Any Court ezecuting a decree may order that any 
Power to order Property attached by it and liable to sale, or 
-property attached such portion thereof as may seem necessary to 
-to be sold aod pro- satisfy the decree, shall be sold, and that the 
eeedatobepaw to proceeds of such Bale, ora sufficient portion 
-pereon eatiHed. thereof, shall be paid to the party entitled 

under the decree to receive the same. [S. 284.3 

COMMENTARY. 

Alterations.— The words ''ei«cttriny decrra ” after the words "any 
•Court ” and the words ** by it and liable to sale ” after the word " attached " 
'have been added. 

" May order. "—It is however obligatory on the Court to order sale 
when a valid application is duly made after valid attachment by the party 
'interested and having the right to apply , — Kamisetii v. Tangator, 28 I. C, 92. 

Rule 64 doe's not apply to a money*decrea under attachment. The 
.procedure in such a taxse is indicated in r. 53 . — Domi Lai v. Bijoy Prasad, 
13 P. 36 : 141 1. 0. 37 : 13 P. L. T. 612 : A. I. E. 1932 Pat. 349. 

When a property has been sold in execution of a decree, it cannot be 
•sold again at the instance of another decree-holder who may have attached 
it before the attachment effected by the decree-holder, imder whose decree It 
'is actually sold ; and when a judicial sale ' oil , - 

imenU effected upon the property sold * v. 
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S^^rhanand, 12 C. 317. See also Prangour v. Eimanta Kimari, 12 G. 697 ; 
and Uoti Lc.1 Karrahnldin, 24 I. A. 170: 25 C. 179 (P. C.); 1 G. “W. N. G30. 

"Whei'e the same property is under attachment hy two Courts o! differont 
grades, a sale oEfected by the Court of a lower grade is not a nullity, and a 
valid title passes to the purchaser. Section C3 is not intended to take the 
jurisdiction conferred by this rulo .- — Gopi Chand v. Kasitnnnncssa, 84 C. 836*. 
6 C. h. J. 130. 

A Court has no juriediction to sella property which has not been duly 
attached : Panchanan v. Kunja^ 42 I. C. 259. 

The Code contains detailed provisions as to when an attacbment validly 
effected ceases to be in force. There is no warrant for adding to that list by 
holding that when the Court loses jurisdiction, the attachment subsisting 
till then suddenly comes to an end. Or. XXI, r. 64 is not exhaustive of the 
cases where the executing Court is compoiont to sail property. The section 
does not foibid the sale by a Court of jiroporty under a subsisting attachment 
notwithstaadingthat it was a different Court that attached it. — Manik'ka v. 
LoQanai'ha, 30 L. "W. 640 • A I. R. 1929 Mad 852. 

“ Such portion thereof. '‘—It is entirely within the discretion of a 
Court to direct that property should be sold in portions, even tbongb it has 
been attached or proclaimed as an entirety . — Abdool Eye v, Macrae, 23 W. B, 
1 , confirmed on review, in 23 W. R. 393 See also Sheiv Persad r, Bikao 
Stngk, 3 0. L J 112-n, 

If after the publication of 'the sale proclamation, one of the advertised 
lots is sub-divided into various lots for the purposes of the sale ; held, 
that such sub-division of lots was no irregularity within r. 90. — Sawi Pillai 
V. Krishnasami Cketti, 21 M. 417. 

It is competent to the Court in executing c mortgago-deeieo to eser 
cise its control in bringing the different items of the property comprised 
in the decree to sale in a particular order to adjust the equities of the 
paitios before it who are interested . — Krtshna Ayyar v. Muihuhumara’ 
sawmiya. 29 M. 217. 

This rule applies to a certificate issued under the Public Bemands- 
Recovery Act, against all the malths with direction for realisation to be mad© 
from one of the malihs \ Tfuttar Jha \\ Barndhari, 3 I C. 81. 

“ Shall he paid to the party.’*— Although there is no express provi- 
sion in^tbo^Code that the purchase money may be paid to the decree-holder 
I f sale, yet tbis rule and S. 73 indicate that 

purchase-money before tb© date of confir 

, , ’ V. Gobind Gkttnder, 12 C. 252 (6 B. IG- 

referred io). 

A successful pauper plaintiff attached and sold for her costs certain 
^perty of a judgment-debtor. The sale-proceeds were paid into Court. 
The plaintiff’s solicitor applied for payment of his costs out of the sale- 
proceeds, and the Government solicitor to have his certified Court-fees 
out of the sale proceeds. Meld, that the Government was entitled to- 
precedence. The Court is bound by this rule to pay the proceeds of the 
attached property to the party onfeitled under the decree to recover the- 

same, and there was no necessity for the Oro%va to make an' attachment. — 
lirtmaty Gayamda Bala v. Butio Eriskna, 10 C. W. N. 857 : 38 C. 1040. 
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Surbanand^ 12 C. 317. See also Prangour r. Emania Kumari, 12 C. 597 ; 
and mi Lai v. KarraMdin, 34 I. A. 170: 25 C. 179 (P. C.): 1 C. N. G39. 

"Where the same property is undorattachmonfc by two Courts of different 
grades, a sale effected by tbo Gouit of a lower grade is not a nullity, and a 
valid title passes to the purchaser. Section 63 is not intended to talio the 
iurisdiction canfemd by this rolo.—Go/H Chand v, Kasimnnnessa^ 34 0. 83G: 
6 0. L. J. 130. 

A Court has no jurisdiction to sell o. property which has not been duly 
attached ; Panchanan v, Kunjat 42 I. C. 259. 

The Code contains detailed provisions as to when an ntkachiaent validly 
effected ceases to be in force. There is no warrant for adding to that list by 
bolding that whan the Court loses jurisdiction, the attachment subsisting 
till then suddenly comes to an and. Or. SXI, r. 04 is not exhaustive of the 
oases where the executing Court U coenpoSaut to sell property. The section 
does not forbid the sale by a Court of property under a subsisting attachment 
notwithstanding that it was a different Court that attached it . — Manikin v. 
X/ 09 o«atiia, 30 L, W. G49 • A I. E. 1929 Mad. 852. 

“ Such portion thereof. "—It is entirely within tho discretion of a 
Court to direct that property should be sold in portions, even though it has 
been attached or proclaimed as an entirety.— Et/e v. Macrae, 23 W. E. 
1 ; confirmed on review, in 23 W R. 39S See also Slieu^ Persad v. Bikao 
. Singh 3 G. L J 112-n. 

If after the publication of *tbe sale proclamation, one of the advertised 
Jots is aub'divided into various lots for the purposes of tho sale : held, 
that such sub-division of lota was no irregularity within r. 90. — Sanii Pillai 
V. Srislinasamt Chetti, 21 M. 417. 

It is competent to tbe Court in executing a mortga^o'decieo to exer* 
else its control in bringing tho different items of the property comprised 
in the decree to sale in a particular order to adjust tbe equities of the 
parties lieforc it who are interested. — Krishna Ayyar v. Muikitkvmara' 
sawmvja, 29 M. 217. 

This lulo applies to a certificate issued under the Public Demands 
Recovery Act, against all tho mahks with direction for realisation to be made 
from oca of the mahkf ; Thtiiar Jha v. ifawidAari, 3 I. C. 81. 

‘‘ Shall be paid to the party." — Although there is no express provi- 
sion in tbe Code that the purchase money may be paid tO' the decree-holder 
before the date of confirmation of sale, yet this rule and S. 73 indicate that 
a decree'holder may take out the porchaae-mouey before the date of confir* 
mation of sale.— /oijr^ndro Nath v. Gobind Ckzwder, 12 C. 252 (6 B. 16- 
referred to). 

A successful pauper plaintiff attached and sold for her costs certain 
property of a judgment-debtor. The sale-proceeds were paid into Court. 
The plaintiff’s solicitor applied for payment of his costs out of the sale- 
proceeds, and the Government solicitor to have his certified Court-fees 
out of the sale proceeds. Ee2d, that the Government was entitled to- 
precedence. Tho Court is bound by this rule to pay the proceeds of the 
attached property to the party entitled under tho decree to recover fche- 
eamo, and there was no necessity for the Crown to make an' attachment. — 
Snmat!/ Gayanoda Bala v. BxUto Krishna, 10 C. W. N. 857 : 33 C.‘ 1040. 



Or. XXI . 
r. 65. 


SALE GENEHALLY 


mt 


65. Save as otherwise prescribed, over}” sale in execution 
of a decree shall be conducted by an officer of 
r!!*’'" the Court or by such other person as the Court 
mad^ ^ in this behalf, and shall be made 

bv public auction in manner piescribed. 

[S. 268.] 

COMMENTARY. 

Alterations. — The words ^'save as oikcrvitse jyresenbed every sale," 
“ such other " and “ tn this behalf" aro now. 

As to sale of negotiable instrument, sec S. 73 ; as to agricultural produce. 
sec Sg 74, 75. 

“ Shall be conducted by an officer of the Court,” etc. — It is the 
Nasir's business to complete the sale, although the Court (as well as the 
Nanr) has a discretion to decline acceptance of the highest bid when the 
price is extremely inadequate. Tlio Court has a quasiTovisional jurisdiction 
under condition 3 of the sale-proclamation and it does not require the Court 
itself to knock down the property. If a person bids &t a sale and tho property 
is knocked down to him, the mere fact that tho Court has power to annid 
or confirm the Nazir’s action does not leave it open to tho bidder to with' 
draw his bid ; the sale becomes complete as soon as tho property is knocked 
down to tho bidder ; Bajendra v. Upendra, 19 C. W. N. 633: 21 0. L. J. 174: 
27 I. C. 806 ; Nur Din v. Bulagui. 131 1. 0. 227 : A. I. E. 1931 Lab. 78 (not 
following Jat Bahadur v. Matukdhari, 2 E. 548). See also Zfanng Ohn Tin v, 
P. B. etc. Chettyar Firm, 7 E. 425 : A. I. E 1929 Eang. 311. Even 
where a'sale is held by an auctioneer nominated by parties tho sale is regard- 
ed as a sale by the Court.— G^alstatm v Woomesh, 35 I. C. 860. 

This rule clearly contemplates the employment of agents for tho conduct 
of execution sales. Boceipt of purchase money by agents is equivalent to 
receipt of assets by Court for purposes of S. 73 ; Galstaun v. Woo/nesh, 
35 I. C. 850. 

The Court executing a decree lussed an order postponing a sale, hut the 
order failed to reach tho officer conducting the sale, and the sale was sub- 
sequently held. The judgment-debtor applied to set aside tho sale. Held 
that tho sale was illegal and void. — Sant Lalv. Umraounnissa, 12 A, 96 
(4 A. 3S3 ; 3 A. 701 ; and 11 A. 333 referred to). 

In sales under the direction of the Court, it is incumbent on the Court 
to be scrupulous in the extreme and very careful to see that no taint or touch 
of fraud or deceit or misrepresentation is found in the conduct of Its officers. 
W’hero the conditions of the sale were read out in English, which the 
purchasers did not understand, end a purchaser was led to believe by one of 
its officers that a substantial property freed and discharged from ali incum- 
brances was being sold, though as a matter of fact the property v-as subject 
incumbrances in amount far exceeding its value ; held that the sale v. 1/ .<1 
and must be set aside on tho ground of misropresentatton, Ap.art fioui f! !- 
Courtis bound to set aside a sale induced by tho misrepresentation o' i: 
accredited agent . — Mahomed Kola Mea v. BarperinV., oC I. ■ 

IS 0. W. N. 249 (P. C.): 9 C. L. J. 165: 36 C. 323 ; 31 Eoni. L • 

6 A. E. J. 34 ; 19 M. L. J. 116: 1 1. C. 122. 
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66. (1) Where any property is ordered to be sold by 
public auction in execution of a decree, the 
Proclamation of, Qouyfc shall cause a proclamation of the intend- 

language of Buoli 

Court. 

(2) Such proclamation shall be drawn up after notice to 
the decree-holder and the judgment-debtor and shall state the 
■time and place of sale, and specify as fairly and accurately as 
possible — 

(а) the property to be sold ; 

(б) the revenue assessed upon the estate or part of the 

estate, where th^ property to be sold is an 
interest in an estate or in part of an estate 
paying revenue to the Government ; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is 

ordered ; and 

(e) every other thing which the Court considers 

material for a purchaser to know in order to 
judge of the nature and value of the property. 

(3) Every application for an orderfor sale under this rule 
shall be accompanied by a statement signed and verified in the 
manner hereinbefore prescribed for the signing and verification 
of pleadings and containing, so far as they are known to or can 
be ascertained by the person making the verification, the 
matters required by sub-rule (2) to be specified in the proclama- 
tion. 

(4) For the purpose of ascertaining the matters to be 
specified in the proclamation, the Court may summon any 
person whom it thinks necessary to summon and may examine 
him in respect to any such matters and require him to produce 
any document in his possession or power relating thereto. 

[S. 278.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 287, 0. P. Code, with several 
additions and alterations. 

In Bub-mle (2) the words “shall he drawn vp after notice to the 
-decree-holder and the jndgment-doUor ” have been added. A notice is now 
Joecessarj’ for settling the terms of sale. 
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Sub*nil8 (3) reproduces para. 2 of S. 287 of the old Code with 
much elaboration, embodying in it the law as laid down in the case of Sri- 
mati Giribala v. Srimati Rant Mina Ktimari, 6 C. W. N. 497 (502), noted 
below. The verified petition, which under the old Code, was required to be 
filed at the time of attachment is under the present Code to be filed after 
attachment and before issue of salo'proclamation. 

In sub-rule (4) the words *' in the proclamation ” are now. 

Para. 3 of S. 287 of the old Code which empowered the High Courts 
to make rules under the old section, has been omitted ; probably in view of 
Ss. ]20 to 131 by which High Courts have boon empowered to make 
rules consistent with the provisions of the Code. By virtue of S. 157, the 
rules framed nnder the old Code aro still to be considered as law. See also 
Lai Mohun v. Nunu, 17 G. 152. 

The last para, of S. 237 has also been omitted and reproduced as a 
separate rule (r. 70). 

" After notice." — Formerly in the mofussil the sale proclamation was 
usually drawn up without notice to the judgment-debtor and behind bis 
back, so that he did not receive any intimation of its contents until it was 
fixed up in the Coort-bouse or was published upon the property. The 
judgment'debtor had therefore some excuse for not putting forward any 
objection ; Rajah Rameisur v. Rai Sham, 8 C. W. N. 257 (263). This 
dehet has been remedied in the present Code, and a notice has to be 
served on the judgment'debtor before the sale proclamation is drawn up. 
The notice to the judgment'debtor should be issued after the decree'holder 
has filed the verified statement and the Sub-Begistrar’s Certificate. Non* 
compliance with Or. iSXI, r. 66 and rr. lOG and 110 of the Allahabad High 
Court Buies held to be good ground for setting aside a sale. — Ram Prasad v. 
Shiva ■ Kumar, 133 I. C. 629 : 29 A. L. J. 849 : A. I. B. 1932 All. 56. 
"Where after service of notice the judgment-debtors did not appear and 
object, but allowed tbe properties to be sold, it is not open to them to 
subsequently raise objections to the sale-proclamation on tbe ground of 
misdescription ; Subbaraya v, Muthammal. 22 1. G. 780 (12 M. 19 (P. C ); and 
38 M. 387 • 21 L C. 389 : 25 M. L. J. 198 /olW.) ; Mahadeo Singh v. Dhobi 
Singh. 2 P. 916 : (1923) P. 283 : 4 P. T. 721 : 74 I. C. 833 ; Makaraj 
Bahadur Singh\. Sachindra, 32 C. W. N. 309 : A. I. E. 1928 Cal. 328. It 
is as much the duty of the judgment-debtor as of the decree-holder to see 
that the sale proclamation under Or. XXI, r. 66 is prepared correctly. If 
a judgment-debtor goes to sleep over bis right ho is well punished if a wrong 
sale proclamation is prepared and be bas only to blame himself if he suffers 
any loss through such incorrect preparation. — Bardani Lai v. Ram Nath, 
27A. L. J. 619: 116 I. C. 448: A. I. E. 1929 All. 704. Where, however, 
an execution sale is wholly without jurisdiction the fact that tbe judgment- 
debtor failed to raise an objection when notice was issued to him is imma- 
terial.—Hon Saran v, Pyare Lai, 134 I. O. 602 : 8 0. W. N. 927 : A. I. E. 
1931 Oudh 398. Omission to issue or serve notice under this rule is a 
default within r. 67 ; Namuna v. Roshan, 15 0. W. N. 428. 

Notice to the judgment-debtor only enables him to put his case before the 
Court, but if the decree-holder insists that a much sm^er valuation should 
be inserted and the Court accepts his view, tbe decree-holder proceeds to 
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-aale at his risk and its validity may bg anbsoquently challenged by the judg- 
ment-debtor; PranSinsh v. Janardatt, 14 C. L, J. 041. 

Omission to issue notice is an irregularity under r. 90 ; Depin. Behari v, 
Z'ttuti, 18 1. G. 715. Though a material irregularity, it mast result in sub- 
stantial injury before a Court-sale citi be set aside under Or, XXI, r. 90; 
Kanhjfi Lai v. Megh Baj, A. I. R. 1927 Lab. 84 99 I. G. 515. 

If a judgment-debtor dies before the issue of notice, his legal reprosenta* 
•tives must be brought on record and if it is not dons, the sale would be 
void — G/ittnd» Prasad v. Jamna, 49 A, 830: 1021.0.239; A. I. B. 1923 
All. 74. 

Omission to serve a notice is more than a mere irregularity and renders 
the Court-sale void — Damaiwanttj v. Ma U Pha, 331. C. 98; but see 
Krishnajt v Baltrani, 44 I G 252, where it ha? been bald that notice under 
this rule is directory and not mandatory. 

In proceedings taken in execution of & rent-decree no notice under r. 66 (2) 
is required before the sale-proclamation is drawn up, and the sale-proclama- 
tion' should ordinarily issue at the same time as the property is attached 
under r. 54. — Mt. Ltla Kner v. JUirAlt, 10 P. 133 : 1361. C, C96 ; 13 P, L. 3. 
736 : A. I. P. 1931 Pat. 267. 

For form of Notice under sub-rule (2). see Appendix B, Form No. 28. 

“ Ppccl&matloa shall state tlms and place of saU,” — The ptactioe is 
to hold sales on certain dxed days of the month. These dates are known 
as sale dates Sales are held on those days, and continued from day to 
day till finished. 

The Court shall cause a proclamation of the intended sale to be made» 
giving the time and place of sal©.-— AToiWfidrc Narain v. Gopal Mondul, 
17 C. 769 (F. B.). 

■When the proclamation advertised the sale to take place at the Court- 
house. it is a material irregularity to hold the sale at the premises of some 
of the buildings advertised for sale. — Duni Ckattd v. Atma Singh, 132 P. E, 
1906 . 11 P. L. E 1907. 


A property advertised for sale was sold on the day fixed, but at an 
.earlier hour than that stated in the proclamation. .Held* that there had 
been no sale within the meaning of the Code : proclamation of the time and 
place and the holding of it »t such time and place, being conditions precedent 
to the sale being a sale under the Code. — Bashamtulla v. Uma Ohurn, 16 
C. 791 See also ChedamiLal v. AmirBeg^ 7 A. 676 ; Kkodeja Bibee v . Bam 
Narain, 12 W. B. 511 ; Pokhraj Singh v. Gossain Munraj Pooree, 12 W. E. 
281 ; and Kishen Prosunno r. Nurduma Dossee, 17 W. E. 339. 


Where the ealo-proolamation omitted to state the place of sale,, and 
whore the sale took place on a data other than that notified in the pro- 
clamation, and before the expiration of .30 days raquirad by r. 63 — held that 
the non-compliance with the provisions was more than a mere irragularity. — 
•^oda V. Mathura, 9 A. 611 (7 A. 289 referred to). See also Maunq Bo 
Tha V. S. R. etc. Chettyar, A. I. B. 1937 Bang. 84. 

^ Under the Code it is intended that a sale of moveable property attacb- 
•ed in execution of a decree should ordinarily be held in some place within 
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the jurisdiction of the Court ordering the ^ala.-^Lahhnu Bai v. Santapa 
-Eevapa, IS B. 22. 

A sale boJd on a holiday is illegal; Bare Jamadar v Jadub, 3 "W, B. 
Mis. 24. But Boe, Burnm v. Sahtbnntttssa, 3 A. 333. 

See notes under r. 90 of Ihts order. 

Fresh proclamation. — Where n sale is postponed joilefimtely or to a 
6sed date, it is necessary, in the absence of any express urrangetnent bet- 
ween all the parties, that a fresh proclainatien should bo made, giving notice 
of the day to which the sale has been postponed — Goopee A'af/i Boy 
Ltichmeepui, 3 C. 642 .10. ti. B. 349 ; Okhoy Chunder v. Ersktne d Co ,3 
W. E. Mis. n ; Skoskee Jilcoihee v. Dicarfcowath, 6 W. E. Mis, 84 , Jkoomuck 
Ckou'dhry v. Badha Pershad, 25 W. E. 323. 

Whero subsequent to the proclamation a portion of the property was 
released to a third party, a fresh proclamation must bo made ; Shib Frokash 
V, Sardar, 3 C 544 

"Proclamation ehall specify the property "—A judgment-debtor 
has the right to have the property to be sold described with reasonable 
accuracy — Bejah Bamessur Froshod v liat Skam Kissen, SOWN. 257. 

In an advertisement of sale the property was described as that 
of the widow, and the interest to be sold was described aa that of the 
deceased debtor. Held that the purchaser at the sal© acquired the pro* 
petty of the deceased debtor in the estate, and had a good title against 
the heir— Iiftan Chunder v. Bxtksk Ali, Marsh 614 W. E Sp No 119; 
Nusseerun v. Avieerooddten, 24. W. E. 3; Bnlkhory Lall v SkeoOhum, 
mW. B. 109 Abdul Bureerrt v. Jaun Ah, 18 W E 56; Sattsh Chunder v. 
Nilcomul, 11 C, 15 and Devjt v. Sambhu, 34 B 135. 

Where a property is described at the time of an execution sale as the 
property of the debtors who were mere representatives of a deceased 
judgment-debtor, |jrimo/c<?»e what is sold is the proportj’ of the deceased 
-debtor. — Lalla Secta Bam v. Bam Buksh, 24 'W. E. 383. • 

■Whoto a proclamation did not clearly state that the interest of the 
judgment-debtor was only one-third, held, that it was no misdescription ; it 
was at the most a lacuna in tho dcsctlptioa not sufficient to entitle the auction- 
purchaser to infer that the judgment-debtors were the sole owners and had 
-the entire title to the property or to have tho sale set aside. — Venkairaman v. 
MahahUshicar. 134 1. C. 692 : 33 Bom. L. B. 760; A. I, B. 1931 Bom. 367. 

At ft sale of an under-temire /or arrears of rent the growing crop passes 
to the purchaser, except where it has been specially excepted by the sale 
notiGcatfon. — AfoiooUst v. Dtcarka Bath, 4 G. 814 : 4 0. L, E. 95. 

If there is any ambiguity in the Bale-proclamation ; the decree should be 
looked into to SCO what w&s actually stdd; Ptarey Lai v. Bam Chandrat 
9G I. C. 771 : A, I. R. 192G All. 730. 

Where, on an execution sale, there is a discrepancy between the con- 
ditions in the notification of what is to be sold and the certificate of what 
has been sold, the conditions in tho notification are to be taken as of 
ft superior authority in dealing with the conCieting claims of innocent third 
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parties whose n'fihtB are affeetoa by tho yttriation.—Uma Churn v. Gsbini 
Chundw, 1 C. L. B 460 ; Gowrts v. Smut Chmder. 22 W. K. 403. See, how- 
ever, Dwarka v. Aloke, 9 C. 641. 

hof of attaehmont gave tho wrong aumbot of tho premises, 

oomberana tho sale was 
; ?7 n ualii.-Naresh Chandra 

V. Molla Ataul, 67 C. 1206 : 129 1. c. 779 : A. I. E. 1931 Cal. 35. 

vroImlH “'5 information to be given by the 

21 O. 66 (P C / -Bo”'' '•■ Mmad Bussain. 20 I. A. 176 : 

tho SieanlB°thB Bh" eharo in a mahal which was described in- 

certiwflL reiVt nt T “'“i’ Court issued a sate 

tion but of a miataho as to idont^r ThJrwMol. 

can he nothing hut the property attached and^fh™!* ? judicial sale. 

deaorihet^ in an/? fV.« i u J “‘'‘'“Cned, and that property is conclusively 

tion.-i6d«i Raufr. Sak.u Sakm%Tl%^TATB. 

withTh“fl^L‘r^Titti:rTth^"^lT^“T =“'‘ 

to include their interMf^ fi ^7? application in execution 

incompetent ->liamf'hnr,A,- proclamation of sale in darkhast is not 

duty^”tL°Lmt “®’® PfooiAmation itaolf.— It is the 

it. buT de;nTcrt‘rommllVe7tT‘V”V' »?'«.!*?““•,« *‘^000 not do 
the person scakiug to set as de the 

proclamation prepared by thrComl' ’• uontenta of the 

Menon, 49 M. 333 ; 94 L C 8 : A. I MaT? 55^"^^ ’ 

of an e^tete” mZ° “f lK5«e?^rt*^ T 

Nath, 11 B. L. R 66 . 19 g estate.— jSTaffy Prosonno v. Dino 

nor rdv5us°erte™l°'an?thr«? ”* “ ■“‘“>''’4 

to in tho sale proceedings and the Mlo^mSiTe^ thereon was not referred' 
it as the property sold, held ttaisiS , SS dW *“ 

An obicefcion to the validity Of ft riU 

ravonuo assessed had not been sfeafA^ • ®*. ^®^eau6-paying land, that the 
entertained for the first timA in proclamation cannot bo 

^r. 10 1. A. 25 ; 9 C 656 (P appeal.-ilfacROffftfcrt v. Maha^ 

0. It R. 494 (reversing 9 0. h. E. 134>. 
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Tho sale jiroclamation should contain tho statement as to the revenue 
assessed upon the estate and its omission is a material irregularity upon 
which the judgment-debtor can base an application for setting aside the sale 
if he could satisfy tho other conditions required by the Code . — Baltram v. 
Stih NctTsingdcis, 75 I. 0* (^- C.): 45 M. L, J. 403 : A. I. E. 1923 

P. C. 93. 


"Any incumbrance to which the property is liable."— Under this 
rule the Court will simply notify the incumbrance without deciding whether 
it is real or fictitious The distinction between this rule and r. 63 pointed 
out.— Sft»6 Kiinwar v. SIjco Prasad, 23 A. 418 ; 3 A. L. J. 200. As to the 
difference between rr. 66 and 69, see notes to r. 62, ante. 


■Where in an execution proceeding, on an application of the mortgagee 
of the property required to bo sold, the mortgage was, without any inquiry 
as to its genuineness, notified and tho property was purohased by the decree- 
holder, held, that in a suit on that mortgage, the purchaser was not estopped 
from pleading that it was fictitious, unless there was on his part any declara- 
tion, act or omission debarring him from setting up the fictiliousness ; Jatraj 
2Ial V. Badha Ktshan, 35 A. 257 . 20 I. C. 182 (23 A. followed). 


Where it was merely proclaimed that a mortgage existed, the auction* 
purchaser cannot be obliged to discharge tho incumbrance, if it appears that 
the document did not create any charge on the property purchased ; Oanesh 
Prasad v. Bhram, 18 I. C 461. 


When 0 . patty to a suit having a charge or incumbrance on the property 
in suit ordered to bo sold, fails to bavo it notified in tho sale proclamation, 
he is estopped from subsequently setting up his lion against the auction* 
purchaser ; Manih Bam v. Bam Autar, 27 I. C. Cll (22 B. 6S6 referred to). 

Where the existence of certain incumbrances is notified, the purchaser 
is not estopped from showing the invalidity of the incumbrance ; Bhagwan 
V. Ahmad Jan, 361. 0. 732. 

Tho absence of specification of tho incumbrances coupled with the fact 
that the property is undervalued amounts to a material irregularity.— 
Lauly. Bhawani Kumari, G C, W. N. 836. 

It is tho duty of the person applying for execution to disclose his own 
lion (which he must know of) in bis application for sale, and the Court is 
to specify the same in the proclamation. A purchaser purchasing without 
notice of such incumbrance, purchases the property free of the mortgagee’s 
lien . — Bom Chandra v. Jairam, 22 B. 686 (7 M. 107, and 12 B. 678, referred 
to). See also Easturi v. VenJcatachalapatki, 15 il. 412, See, however, Dhondo 
V. Baoji, 20 B. 290. 

Whore a decree-holder stated in his application under sub-rule (3) 
that the property to bo sold was subject to a mortgage in his favour, 
but no mention of tho mortgage was made in the sale-proclamation, held 
that the omission not being due to any fraud on his part, the decree-holder 
■’ * ' * ' ' ige against the auction-purchaser ; 

1 1, C- 763. But if he omitted to 
would be estopped from enforcing 
46 : 55 L 0. 189 : 24 0. W. N. 269 : 


C.P. a— 103 
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30 C li J* 496. Bub see Dtoarka v. Vlfai, 63 A. 631 : 133 I. 0. 803 
29 A. h. J. 398 : A. I. R. 1931 AH. 549. wHcli hold that if a subsequent 
mortgagee does not have his prior morlgcgu specificaHy loenlioiied in tha 
sale-proclamation drawn up in oxecnlion of a decree passed for enforcement 
of a subsequent mortgage, it can be said that the prior mortgage is 
extinguished thereby or that the mortgagee's remedy is barred. 

In a proclamation of sale in execution of a mortgage decree, it is most 
material that it should be known whether there is any incumbrance, prior or 
■puisne to the mortgage, on account of which the property is to bo advertised 
sale.— Befeendra Koraiw v. BamtoTan, SO G. 599, p. 006 (F. B.) *. 7 0. N. 
766. 

There is no objection to the sale in exeontion of n decree for sale on a 
mortgage “ subject to the charge ’* of property which is liable to a charge for 
maintenance in favour of a particular person. — Zalman v. jl/'oftfli' SingTi, 
29 A. 205 ; 3 A. L. J. 848 : (1907) A. W. N. 18. 

■When property is sold subject to incumbrances specified in the sale- 
proclamation under this rule, the auction-purchaser purchases the property 
subject to those incumbrances ; and if in a subsequent suit or proceeding, the 
specified incumbrances are declared invalid, the auction-purchaser cannot bold 
the property without making good the amount of the incumbrances. The 
deoree-holdefr is also estopped from denying the truth of the reyfresentations 
made by him and must pay to the judgment-debtor the omount of the incum- 
brances represented by him to be subsisting, — Inayat Singh v. Tesatunnissa 
jSegam, 27 A. 97 (F. B.) (reversed in Izzatunnisa v. Knnv>a^ Ptrtah, 36 I. A. 
26^-. A. 583 (5. C.) ' 13 C. 'W. 15. 1143 1 10 C. L. 5. 313 •. 3 1. 0. 793 *, 
distinguished in Shib Kunwar v. Skec Prasad, 28 A. 418). 

Claims admitted by parties or established by a decree of a Court should 
be entered in the proclamation of sale as charges upon the property, though 
they have come to the knowledge of the Court in an enquiry under this 
section (rule) only, and have not been made the subject of an order under this 
sectiou (rule).— Shonlappa v. Subrao, 18 B. 176 (F. B.). 

Where a final decree contained no exemption regarding the occupancy 
rights of the plaintiff in the land sold, the validity of a sale held in pursuance 
of the decree would not be affected even by a subsequent correction of the 
decree.— Cfeira«n;« Zal v. Uhwar Das, 123 I. C. 755 ; A. I. R. 1930 All. 678. 

An atreaT of rent due in respect of the property sought to be sold is to 
jbs regarded as an incumbrance to wbioh the property is liable, and the 
omission to notify the arrears of rent due at the date of the issue of the pro- 
clamation has the effect of destroying the lien which the decree-holder has 
upon the tenure.— GtVidnfn BeSta v. Ban* ilftna Knmari, 5 0. W. N. 497 (10 
C. 609, ahd 16 M. 412, referred tb). 

Where the taxes and ether payments to which the land was subject was 
described as Bs. 50 in the proclamation, whereas really it ought to have bean 
Es. 63-8-3. Seld, that the ’ variaiion la so smaU that it could not have 
prodneed , any seriona injury to the judgment-dobtor.— Am6t Aiyar v. 
SundavtSh, 110 1. 0. 779 ; A. 1. B. 1928 Mad. 823. 
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If a mortgage is moroly Doti6od and the property is qoI; sold subject to the 
mortgage, the decree-holder or the purchaser is not estopped from question’ 
ing its validity v. Lallu, 44 A. 714 : 68 I. 0. 790 : A. I. R. 1932 AH. 
443. But if the deoroe^holdor fails to notify his own mortgage on the pro- 
' perty, he is estopped thereafter to sot up the mortgage against the auction- 
purchaser. — Mating Kyin v. Ma Pteu. 64 I. 0. 953. If the mortgage turns out 
to be invalid, the bone6t is taken by the purchaser and the jndgment’debtor 
-cannot claim refund of the amount alleged to have been due on the mortgage 
and the purchaser is free to contest the legality or validity of the mortgage 
when ho is attacked by the mortgagee. — Krishna Xisor v. Nagendrabala, 34 
C. L. J. 333. 

The amount to be recovered— Interest. — The Court is entitled to 
specify in the sale-proclamation, and direct exeentlon for, not only the sum 
due under the decree and interest to the date of the application for axe- 
-ention but also the further interest due from the date of the application to 
the date of the actual sale, though tbe latter is not expressly included in the 
application -^Basanta v. Bathunlha, 36 G. W. N. 404. 

“Every other thin^ which the Conrt considers material," etc.— 
The proclamation shall specify as fairly and accurately as possible the property 
to bo sold, tbe revenue assessed upon it, the incumbrances and every other 
thing which the Court considers material for the purchaser to know in order 
to judge of tbe nature and value of tbe property the Court is selling and be is 
, -purchasing. — Gkulam Shahbir v. Dwarka, 18 A. 163 (165). 

In ascertaining the value, only the rents realizable from the tenants and 
not tbe ahwabs should be taken into account.— .SAoj} Bkusan v. Ahmed 
Sossein, 7 C. W. N. 439. 

An arrear of rent due in respect of the property to be sold is to bg 
regarded as one of the matters material for the purchaser to know.— ffiWiafa 
Debia v. Bani Mina Kumari, 5 C. "W. N. 497. 

If the oseeution Court should have reason to believe that the property 
which was ordered to be sold, was an occupancy holding, it should enter tbe 
fact in the sale-proclamation as a woming to an intending purchaser that he 
might take nothing by his purchase.— Riwdeo Prasad v. Jnthan Ram, 27 A. 
684 (F. B.) ; 2 A. h. J. 401 : (1905) A. W. N. 138. There is no duty on the 
executing Court to insert in tbe sale-proclamation that the land to be sold 
belongs to an agricultural tribe. — Dhannu Ram v. Umar, 110 I. G. 337. It is 
a material circumstance for the bidders to know and one that can properly 
£nd a place in tbe sale-proclamation that the property to be sold in execution 
is the subject-matter of o pending auitbya defeated claimant (41 M. 935 

• dissented from). — Venkataraghavamma v. Singarayya, 34 L. IV. 703 ; (1931) 
M. W. N. 1162 ; 61 M. L. J. 683. 

Clause (c) of this section covers cases of puisne as well as prior incum- 
■ brancos.— Hor* Kishen v. Qisborne d Co., 9 C. W. N. cce (300). 

Yalae of the property.— The role does not say that the sale-pro- 

• clamation shall specify the \*alae o! the property. Under the law it is not 

• obligatory to put down in the sale-proclamation the value of the property.— 

- Mo^mmad Said Khan v. Mohammad Abdus Sami, 138 1. C. 613 : A. I. B. 1932 
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All. 684. It lays down that it shall atato ovorything -which the Court considers 
materialior a purchaser to hnow in order to judge oi the nature and value - 
of the property. The value of the property is no doubt a matoriaHact for 
the purchaser to know, and a mis-statement or under-valuation may lead to • 
serious consequences. Gross or deliberate under-valuation has been hold to be a . 
material irregularity. The rule therefore in effect seems to require that the 
value must be stated. See also proviso to r. 17 of this order. It has been 

held that the exact value of the property to be sold must be stated in the 

sale-proclamatiou ns fairly and accurately as possible, inasmuch as it is a 
material fact for the purchaser to know and an under-statement of the value 
is a material irregularity ; Saadatmand Khan v. Phnl Knar, 25 1. A. 146 ; 20 
A. 412(P. C.): 2 C W. N. 650 (followed in Sivadurga v. Kajmdhan, lb- 
C. W. N. 577 ; Pran Singh v. Janardan, 14 C. L. J. 641 ; and in Sivasami v. 
Kainasanit, 23 M. 568 ; relied upon in Jifo/i Laul v. Phawani, 6 0. "W. N. 
836 , and in Pajah Ramessnr Proshad v. Bat Sham Krissen, 8 C. "W. N. 257). 
See also Madarsah v. Palamappa, 23 M. 628, in which it has been held that- 
the omission to slate the Government tax payable is a material irregularity. 
In Jashimuddtnv Mantnohmi. A I B. 1922 Cal. 93 : 70 I. 0. 309, it has been 
bald that the approximate value ot land should be stated in the sale-proclama- 
tion but its omission is an irregularity which docs not necessarily vitiate the 
sale unless it has a material effect upon the number of bidders and 
upon the price. See also Madanlal v. Btpusndan, 224 1. C. 250: A. I. E,. 
1930 Nag. 191. The cases have been explained in Kasht Pershad r. 
iTomwna. 31 C. 922: 8 C. W." N. 264, holding that the law does not 
require a Co-urt to make an investigation on the question of valuation. 
See also Thiruvengadasivamy v. Govtndaswamy, 51 M. 655 : 27 L. "W. 
677 ; 109 I, C 698 : A. I. R. 1928 Mad. 503 : 65 M. L. J. 363. where • 
it has been held that the Court itself js under no obligation whatever to fix 
in the proclamation of sale its own valuation of the property to be sold 
(2 P, L. J. 130 and 4 P. L. 1. 37 dtsstd.). But see Lachiram v. Bamestcar, 
127 I. C. 257 • 52 C. L 3. 145 : A. I. B. 1930 Cal. 781. In Saurendra Mohan 
V. Eurruk Ghand, 12 C. W. N. 542, it has been held that it cannot be laid 
down generally that in no case should any enquiry be made as to the value • 
of the ludgment-debtor's property to he sold before issuing the sale proclama- 
tion (31 C. 922 -8 0 W. N. 264 commented on ; doubted in 14 0. W. N. 
40-n.). The Court must make anenquirj'as to the value of the propel ty 
where the judgment-debtor objects ; Lachman v. Ganga, 11 G. L. J. 63-n. 
Before inserting the value of the property in the sale-proclamation itis- 
desirable that the Court should bold an enquiry as regards the value. The - 
enquiry need not be an elaborate one but there should be an enquiry if the - 
Court finds that tbe value mentioned by the parties is nob correct. Semble : 
the practice of evading responsibility which rests on the Court to fix the 
value should be condemned. — Lachtram v. Bamestoar, 127 I. G. 257 : 62- 
C. L. J, 146 : A. I. E. 1930 Cal. 781. Except in exceptional cases where it is 
not possible to ascertain the value or where in the circumstances of the case 
the value need not be ascertained, the Court is bound to put a fair and 
accurate value in the proclamation. Whom the valuation put by the parties 
•was not satisfactory and it appeared that the approximate valuation could be 
otherwiso ascertained, it was held that the Court should have determined the 
valuation by summary enquiry and inserted the same in the sale-proclama- 
tion (61 M. 655 diaapprovod).— PashupatiWath v. Bank of Behar, S5 G.'W.N. • 
907- It is only in exceptional cases where it would be a difficult, if not . 
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impossible, task to estimate tbo valtio of the property concerned, that tbo 
Court would bo justified in merely stating the two values given by the parties 
without gilding its own estimate.— Basanto r. SyVicl Loan Co., 36 C, W. N. 
-347. The enquiry under this mlo is intended to be of a summary 
•character; Pran Singh v. Janardan, 14 C. L J. 541. Gross or 
deliberate under-valuation is a material irregularity ; Tekait Krishan v. 
Moti Chand, 40 I. A 140: 40 C 635 (P. C): 17 C. W. N. 637 : 
19 I. C. 296; Sivadurga v. Sajmohan, 15 C. W. N. 577. Where the 
gross under-valuation of properties in the sale-proclamation has the 
effect of deterring intending purchasers from bidding at the sale and 
offering a reasonable value, the sale should be set aside. — Amhika v. 
Alanikganj Loan Offict, 33 C. W. N. 849. The value of the property must be 
stated as fairly and accurately as possible. The Court ought not to enter in 
the sale-proclamation a statement that the property to be sold is valued by 
- one person at a particular sum and by another at a larger sum ; Haghiinath v. 
Bazari, 37 I C. 872 (P. B.) : 2 P. L. J. 130. But see Bejoy Singh 
Dudkurta v. Ashutosh, 28 C. W. N. 552, whore it has been held that a Court 
is justified in stating the valuation given by both parties instead of attempt- 
ing itself to value the property when the property was one that it was most 
difficult to value accurately See also Debendranalh v. Badkaktssen, 58 0. 
577 : 132 I C 637 : 35 C. W. N. 142 : A I. B 1931 Cal. 530. If there is 
a wide difference between the values given by the two parties, the valuation 
as given by the judgment-debtor should also bo stated in the sale-proclama* 
tion ; Basanta v. Baikuntha, A. I. B. 1926 Cal. CIO t 91 1. 0. 819. 

Tbo insertion of any valuation in the sale-proclamation other than the 
•valuation fixed by the Court is calculated to mislead intending bidders and 
is therefore wrong. A sale held under such circumstances can be set aside ; 
Damrupat Singk v. Rameswar Singh. A I. R 1923 Pat. 445 : (1923) 
P. 208. 

The omission to note the value of the property in the proclamation of 
sale is a mere irregularity which does not vitiate the sale. — Muhammad 
Abdulla V. Jamiai Rai, 12I I. C. 369 : A. I. B. 1930 Lab. 635; unless it is 
under the circumstances a material irregularity. — Daulat v. Rahisa, 53 0. 
813 : 131 1. C. 853 . 53 C. L. J. 575 : 35 G. W. N. 75 : A. I. B 1931 Cal. 490. 

Effect of an order under this rule. — This rule imposes upon the 
Court the duty of stating as fairly and accurately as possible any encum- 
brance to which the property is liable, with any other things which it 
■ considers material for the purchasers to know in order to judge of the nature 
and value of the property. But an order passed by the Court in the course 
of such an enquiry is not conclusive, as between the decree-holder or puroha- 
- ser on the one hand and the holder of the encumbrance on the other ; 
Bfiagtoan Das v Ahmad Jan, 36 1. 0. 732. 

Sub-rule (3) — Application to be accompanied by a verified state- 
'ment. — This rale has given effect to the practice that prevailed in the 
Madras Presidency and embodies the law laid down in Srimati Giribala v. 
Srimati Rani Mina Ktimari, 5 C. W. N. 497 (502). An application for an 
• order of sale accompanied by a duly verified statement required by sub-rule (2) 
is an absolute necessity and a condition precedent to the passing of an order 
-for sale.— Sunderabii v. Bapuna, 116 1. C. 65 : A. I. K. 1929 Nag. 305. 
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The omission in an application in execution /or attachment of immove*- 
able property to verify the inventorj* of the property sought to bo attached' 
is an irregularity only and does not vitiate the application, — Kasipinnissa v. 
Ghafuruddin, 28 A. 244 : (1905) A, t;V. N. 263 (22 A. bb/oUou-ed) ; Vaidya- v. 
Abdul Samad, A. I. R. 1928 Nag 14 : 105 L 0. 335, the excention application . 
for sale on a final mortgage decree cannot bo said to bo not in accordance 
with law only because it was not accompanied by the affidavit required by 
Or. XXI, r. 66 (3) and the certificate of the Sub-Registrar as regards tbe- 
prior encumbrances. Such certificate and affidavit should bo Clod at a 
subsequent stage from the application for execution under Or. XXI, r. 11» 
and when such application is filed the Court should deal with it under 
Or. XXI, r. 17.—Dambar Lai v Chand Mai. 139 I. C. 201 : 30 A. L. J. 
578 : A. I. R. 1932 AH. 484. 

Sub-rule (4)-~Court may summon any person.— On this point 
Rrinsep, J., points out the duty of the lower Courts and gives instructions • 
for their guidance.— Deiewdm Naratn v Hamtaran, 30 C. 599 (607) (P. B) : 
7C W. N. 766 The enquiry uuder this rule is intended to be of a sum- - 
mary character ; Pron Singh, v, Janardan, 14 C. h. J. 641. 

A claim set up in an investigation under this rule cannot be treated as 
a oloiro under r 68, the latter having reference to claims to property under 
attachment . — Bhku Bal v. Kkemchand, 14 B, 369. 

Appeal.— It has been held by tbo Calcutta High Court that an 
order nnder this rule determining the value of immoveable property is . 
merely interlocutory aud is not appealable as a decree; Beoht Nandany, 
Bansi, 16 C. W. N. 124; 14 C. L J. 35 (approving Sivagami r. Subrah- 
mania, 27 M. 269 (F. B.)> ; Panch Djiar v. jtfani Rant, 16 C. "W. N. 970 ; 
Makammad Eahasan v. Tara Prosanna, 32 I. 0. 648 ; SasJii Kanta v. 
JboZ^an Bewa, 96 I. C. 567 : A. I. R. 1926 Csl. 1164. Though an order 

merely fiung the value of a property is not open to appeal but an order 
under r. 66 may in certain circumstances also amount to an order under 
S. 47, and in such cases it is appealable; Devendra v. R^cilosli, 29 0. W. N, 
556 • 80 I G. 861 : A. I. R. 1825 Cal. 318 ; Bosauta v Baikuntha, A. I. B. 
1926 Cal 610- 91 I C. 819; Altmtiddtn v. Gob{7id Prasad, A. I. R. 1927V 
All 208' 991 C. 455 The Madras High Court, in Swagami v. Subrah- 
mama, 27 M. 359 (F. B.) and in Bamanathan v. Yenkatackelain, 44 M. L. J. 
599 ' 72 I. C. 836 : A. I. B. 1923 Mad. Gl9, has held that an order under 
this rule determining the value of the property to be sold, the place where the 
sale is to take place, the lots in which it is to be sold and the amount for the • 
recovery of which the sale is to take place, is pot a judicial but on adminiS' 
trative order, and it does not there/oxe come within 8. 47 and is not appeal* 
able. The same view has also been taken in Lanka v. Lanka, 46 M. L. J, 192 : 
781. C. 829; A. 1, B. 1924 Mad. 527, that no appeal lies from an order- 
directing the order in which the property should be sold. It has been , 
held in some Madras cases that a decision as to the order in which the 
properties are to be put up for sale, if it affects the rights of tbe co-defen- 
dants, inter se, as for example where the interests of the owners of the items 
of the mortgaged properties will be serioiKly affected by the order, comes 
under S. 47 and is therefore appealable.— v. Siibbarayudu. 51 
M. L. J. 135; Vedaviasa v. Madura Bindu Labha 46 M. B. J. 478. 
Su aUo Meenakshisundaram v. Ghokhalinga, A.l. E. 1929 Mad. 606: 56- 
M. L. J, 024: 120 I. C. 849. The Allahabad High Court in Aj7idhia\ 
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Prasad v. Gopi Nath, 39 A. 416: 39 I. C. 678, also held that ati order 
under this rule determining the value of property, is not appealable under 
S. 47, as it is not a judicial order. See also Nat hu Lai v.Yashodah, 134 
I. C 833:A. I. R. 1932 All 136: 29 A, L. J. 1034; Muhammad Zafcaria 
V. Kishan, 4S A. 260 ; 92 1. C. 644 : A. I. R. 1926 All. 268. The Patna 
High Court has also held in a recent case that an order of the Court deter* 
mining any of the particulars to bo stated in the salo'prodamation, is not 
a final order, and is not therefor© appealable ; Narain v. Thakan, 4 

P. 731(S. B.): 881. 0.332: A. I. R. 1925 Pat. 500. The same High 
Court held in two earlier cases that on order of the Court determining the 
valne of the property was merely interlocutory and therefore not appeal- 
able; Deokinandan v. Baja Dkakeshioar, 2 P. L J. 33 ; Saurendra v. 
Mritunjay, 5 P. L. J. 270: 56 L 0. 452: (1920) P. 227. The Bombay 
High Court has also held the same. — Krishnarao v. Krisknarao, 52 B. 444 : 
111 I. G.,892 : A. I E. 1923 Bom. 245 ; 30 Bom. L. E. 679. See also 
Indarani v. Bimla Prasad, 6 O. W. N. 1035. 

An order fixing the price of the property to be sold does not conclusively 
determine the right of parties and is hence not appealable as a decree under 
S. 2, G. P Code ; nor is such an order an appealable ’ one.— Bamana than v. 
Somasundara, 37 I. C. 897. But see contra in Kanhta Lai v. The Bank of 
Upper India Ltd., 49 I. C. 539, where it has been held that the order of the 
Court is a judicial order and hence appealable. The weight of authority 
however is against the latter view ; zee Bejoy v. Dharendra, 47 1.0.612; 
Deokinandan v. Baja Dhakeswar, 2 P. h. J. 13 ; Gtndhari v. Alta/, 46 I. 0. 
664 ; N.C. Ohatterji v. B. M. K. Karpan, 36 1 C. 402 ; Ajudhia Prasad v. Oopi 
Nath, 39 A. 416 ; 39 I. C. 578 ; Braja Sundar v Stvaranjan, 59 I. 0. 382 ; 
Avudatmayaoappa v. Sundaranandam, 76 I. 0. 178 ; Bukmani v. Palaniappa, 
(1928) M W. N. 669 : A. I. R. 1928 Mad. 1169 : 114 I. 0. 652. 

Where after notice under this rule, the judgment-debtor put forward 
certain objections, which were summarily rejected, held that the decision 
was under S. 47 and appealable; (per Walsh, J.) Shiam Lai y, Boshan, 35 
I. C. 230: 14 A. L, J. 363. 

Section 238, C P. Code, 1892, which was to the effect that " no Judge, 
etc., shall be ortstreraWe for an error in the proclamation, unless has been com- 
mitted dtshonestly ’’ has been omitted from the present Code. “The com- 
mittee are of opinion that, having regard to the provisions of Act XVIII of 
1850, the section may safely be omitted.” — Beport of the Special Committee. 

Revision.— An order under this rule can be interfered with by the 
High Court in Eevision under S. 107 of the Government of India Act, if 
not under S. 115 of the C. P. Code; Baghunath v. Bazari, 37 I. C. 872 
(F. B.) : 2 P. L. J. 130. 

67. (1) Every proclamation shall be made and pub- 
Uode of making lished, as nearly as may be, in the manner 
protiamation. prescribed by rule 54, sub-rule (2). 

(2) Where the Court so directs, such proclamation shall 
also be published in the local olHcial Gazette or in a local 
newspaper, or in both, and the costs of such publication shall 
be deemed to be costs of the sale. [S. 289.] 
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(3) Where property is divided into lots for the purpose 
of being sold separately, it shall not be necessary to make a 
separate proclamation for each lot unless proper notice of the 
sale cannot, in the opinion of the Court, otheru’ise be given. 

pSlEW.] 


COMMENTARY. 


Alterations.— Sub-rule 3 is new. It has been framed to meet the 
conflicting decisions reported in 11 0. 74, 12 B. 368 and 12 0. W. N. 757, 
noted below. 

r Proolamation shall he made .*' — See notes to rule 54 under the 
heading '‘Order shall be proclaimed.*’ 

Publication of a sale-proclamation npon the decree.holder's property at 
a distance of half a mile from the judgment'debtor’s property, is a material 
irregularity in the publication of the-salo . — Jamini Mohan v, Chandra 
Kumar, 6 0. "W. N. 44. 


Y^here it appeared that the sale notification had not been fixed up in the 
Collsotor‘s^ office as required by this section (». e., rule) , that no affidavit as to 
searehhaving ’ • . - — . ;ard to incumbrances as 

required by r. ' place on and not after 

the 30th day f , it it also appeared that 

the applicant had himself been present at the sale and bad purchased the 
property, audit was not shown that any substantial injury had resulted 
from the irregularities ; held that there was no ground for setting aside the 
sale.— Bawdy Alt v. Madhub Chunder, 8 C. 932. 

revenue-paying land is not, ipso facto, void by reason of a copy 
of the sale proclamation not having been fixed up in the Collector’s office as 
^bis section . — Nana Kumar v. Golam Chunder, 18 C. 422 (R B.)‘ 
(8 C. 932 ; 11 0 74 and 658, referred lo). * 


Ad Yertisenient. — It is right that the Corixt should permit any advertise- 
ment reasonably required which might have the effect of giving notice to all 
posaible purchasers ; Aat Monindra v. Luchmeeshar, 1 C. W. N civ (155). 
Iran advertisement in the Calcutta Gazette* describing the property differed 
from that in the schedule of attachment, it could not be relied on to validate 
t e sa e of the property which was not the property to which the attachment 
relied ; IThakur Barmka v. Jiban Ram, 41 1. A. 88 41 C. 690 (P. 0.) : 18 

C. W. N. 313 : 26 M. L. J. 89: 21 1. C. 936. 


tino of property into lots.— It was held under 

tne om Lode that when distinct properties are proclaimed for sale in one 
execution t^re should be a separate proclamation on each of them : Tripura 
^ ^oulvt Abdzil Kashem v. Benode, 12 
C. W. iV. 757. It has been held in Bombay that where the property is divided 
mtoa number of small lots as a means of obtaining a better aggregate price, 
tue law does not require that a separate proclamation should be made on each 
m P B.;368. Sub-rale (3), which is new, aim. at 

tho aillerance of opinion which hitherto Bzistea, and adopts in 
sSl. of n r™ 368. It chonla be noted however that the rule 
Speaks of proclamation for and not proclamation on. 
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If the property to bo sold consists of several villages which are all 
■close together it is not necessary to make proclamation in every village.— 
Maharaj Bahadur v. P. C. Lai, 6 P. 599 : 105 I. 0. 689 : A. I. R. 1928 
Pat. 25. 


68. Save in the case of property of the kind described 
in the proviso to rule 43, no sale hereunder 
me 0 sa c. shall, without the consent in writing of the 
.judgment-debtor, take place until after the expiration of at least 
thirty daj’S in the case of immoveable property, and of at least 
fifteen days in the case of moveable property, calculated from 
the date on which the copy of the proclamation has been 
affixed on the court-house of the Judge ordering the sale. 

[S. 290.] 

COMMENTARY. 

Proviso to rule 43. — The proviso to rule 43 refers to properties which 
are subject to speedy aod natural decay and to cases whore the expense of 
keeping them is likely to exceed its value. 

There is no rule eojoining any particular period that should elapse sinoa 
the publication of the proclamation in a newspaper which a Court may 
•direct under Or. XXI, r. 67. as there is in Or. XXI, r. G8 about the period 
which should elapse from the date on which the proclamation is fixed in the 
Oourt.house.—^ah^attn v. Sped Makamad Bussain, 36 C. W N. 242. 

Sale in coatcavention of 30 days rale — The decisions are not 
unanimous as to whether a sale held in contravention of the rule is an 
illegality making the sale void or a mere irregularity. In the following cases 
the view has been taken that such a sale is an illegality vitiating the sale and 
•is something more than a material irregularity to which r. 90 refers ; Bakhshi 
Band v. Malak Chand, 7 A. 2S9. See also Jasoda v. Mathura, 9 A. 611 ; 
Sadhusaran v, Panckdeo, li 0. I'.Qanpa Prasad v.Jag Lai, II A. 333 ; 
Baikaruiulla X. Bma Ghum,lG 0. 794; and Mohendro Narain x. Gopal 
Mondul, 17 C. 769 (F. B.). In another set of cases it has been held that it is 
-a material irregularity but its effect is not to make the sale a nullity without 
proof of substantial injury ; rasiadwl' x. Ahmad ^ Bussain, 20 LA 176: 
■SI C. 66 (P. C.) ; Kokil Singh v. Edal, 31 0. 385. See also notes to r. 90. 

IVaiyer of irregularities — As to this, see notes to r. 90. 

69. (1) The Court may, in its discretion, adjourn any 
sale hereunder to a specified day and hour, and 
Adjournment or officer conducting an}” such sale may in 

'* ® ** his discretion adjourn the gale, recording his 

.reasons for such adjournment : 

Provided that, where the sale is made in, or within the 
precincts of, the court-house, no such adjournment shall be 
Juade without the leave of the Court, 
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(3) Where a sale is adjourned under sub-rule (1) for a- 
longer period than seven days, a fresh proclamation under 
rule 67 shall be made, unless the judgment-debtor consents to 
waive it. 

(3) Every sale shall be stopped if, before the lot is 
knocked down, the debt and costs (including the costs of the 
sale) are tendered to the officer conducting the sale, or proof is- 
given to his satisfaction that the amount of such debt and 
costs has been paid into the Court which ordered the sale. 

^ [S. 291.} 


COMMENTARY. 

Alterations.— This rule corresponds to S. 291, C. P. Code, 1883, with 
some modifications. The words “ under this chapter " which occurred after 
” adjourn any sale," have been omjfited. By the above omission this rule has 
been clearly made applicable to eales of mortgaged properties. Again the 
words “ thereupon the defendant's nght to redeem, and the security shall both he’ 
extinguished" which occurred at the end of S. 89 of the T.P. Act (IV of 1882), 
have been omitted from rule 5 of Or. XXXIV (which corresponds to S. 89) 
in order to make this rule applicable to all sales of immoveable property. In- 
this connection reference may be made to the Pull Bench case reported in 
Bihijan Bibi v. Sachi Beivak, 31 C. 863 (P.B ) : 8 C. W. N. 634, which clearly 
explains the object of the omission. Tbe words ** other than a sale by the 
Collector,” which occurred in the old section, have also been omitted on 
account of rule 70 which covers tbe exception. 

‘’Court." — In execution of a decree passed by a Sub-Judge a sale was 
held by the Nazir of the District Judge : Jield that the District Judge had no- 
jurisdiction to pass any order under this rule. — Nobokishore v. Protap Gkunder 
1. 0. L 11,534, Ad execution case was pending before a Sab-Judge, who- 
postponed the sale for eight months on a letter from the District Judge: 
held it was entirely irregular , Kali Charan v. Debendra, 10 0. D. J. 456. ' 

Unless the order of the Court is communicated to the accredited agent 
to stay his hands, he is bound to sell the property in execution and has a 
perfect right to do so. "Where a sale, therefore, has taken place without 
communication of the order of stay, the execution sale is good and not a 
nullity (following 50 A. 41 and not following 12 A. 96).— Chand v. 
Phul Chand, 125 I. 0. 53 : 11 L. L. J. 457 ; A. I. R. 1930 Bah. 17. 

Any sale. — This rule applies to sales under mortgage-decrees. See notes- 
above under the heading, " Alterations. *' 

Adjournment after partial Bale. — The Court may adjourn the sale’ 
after the sale of the first two lots ; Baja of Kalahasti y. ‘Sri Baja Venlcata- 
ramiah, (1914) U. W. N. 873 : 28 L 0. 273. 

_ BiBcretios. — Where a Judge is unable to attend the Court on account, 
of illness, be is competent to postpone tbe sale — Megh Ball v. Shib Pershad,. 
7 0. 34 : 8 G. L- R. 369. 
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Tho adjournmont of aeale from time to time \Tlthoufc suiBciont ground 
is nothing more than a mere irregularity, and docs not vitiate the sale — 
Venkata v. 8ama, 14 M. 227. To adjourn an execution sale from time to- 
time beyond the period of seven days, is not anything more than an irregu* 
larity — Bamiah Thevan v. Athomanatha, 117 1. 0. 727 : A. I. R. 1929 Mad. 
624. 

Where an execution-sale is not conducted within the precincts of the 
Court-house the officer conducting it has a discretion to adjourn the sale to 
the next day . — Babu Stngh v. Ourbaksh Singh, 107 I. C. 274 : A. I. E. 1928 
Lah. 249. 

A statutory’ duty is cast on the ofllcar conducting the sale, that in the 
event of his adjourning the sale he must record his reasons for such adjourn- 
ment. — Giilab V. Baghubir, 140 I. C. 499 : 30 A. L. J. 357 : A. I. E. 1932 
All. 369. 

Adjournment by bailiff — without the Court's permission is a mere 
irregularity . Vaduganathan v. Foy, 20 I. C 192: 6 Bom L T. 65. 

Sale to be adjourned to a speoifled day and hour. — Where property 
was ordered to be sold at a fixed date but no hour bad been fixed and it was 
sold at a ver>* inadequate price, held that there had been a material irregularity 
causing substantial injurj’.— Sttmo Moyee v. Dakhina Banjan, 24 0. 291 (21 
C. 66 (P. C.), explain^) ; Jamtm Mohan v. Chandra Kumar, 6 C. W. N. 44 ; 
Babu Bam v. Imanullah, 49 A. 402 : 99 I. C. 926 : A. I E 1927 All. 241. 
In Venkataiuhbaraya v. Zamtndar of Karvetinagar, 20 M. 169, it has been 
held that, when a sale is adjourned under this rule, the provisions mentioned 
must be followed with exactitude. The sale should be adjourned to a 
specified day and hour and omission to specify the hour of sale 
is a material irregularity. — Mahahr Pershad v. Dhanukdhari, 31 C. 816: 
8 C. W. N. 686 (affirmed in 34 C. 709 (P. C.) : 11 C. W. N. 739 : 
6 0 L. J. 11: 17 M. L. J. 353:9 Bom. L. E. 651); see also BhikaH 
V. Bani Siirja Manx, 6 C. W. N. 48 (24 C. 291 ; 6 C. W. N. 44 ; 20 
M. 189, re/d. to) ; Abdul Bauf v. ML Qamrunnissa, 28 A. L. J. 1062 : 124 
I. 0. 721 : A. I. R. 1930 All. 542. When a sale is adjourned, but no day is 
specified to which it is adjourned, the sale is void ; Molahar v. Mohammad, 
40 C. L. J, 311 : 84 I. C. 700 ; A. I. B. 1925 Cal, 201. When the sale was 
fixed on the 13th but was held on the 20th owing to the absence of the 
Judge, there was no contravention of the provisions of the rule. Even if 
there is any irregularity, the sale cannot be set aside without proof of 
substantial injury ; i?an^ Laf V. EavaneaAtcar, 381. A. 200: 16 C. W. N. 1 
(P. C.): 14 C. L. J. 334: 39 C. 26: 12 I. C. 174:13 Bom. L. E. 823, but 
see Hari Sadhan v. Shib Gopal, 35 C. L. J. 140, where it was held that 
when a sale is adjourned to a certain date, but is held on a different 
date, the case is one of material irregularity in conducting the sale. Whore 
a sale fixed at a certain hour on a certain date is adjourned, it is a reason- 
able inference to mahe that the sale is adjourned to the same hour on the new' 
date, but it is better that the Courts strictly, conform to the provisions of 
the section (i.e.. rule) — Ambi Aiyar v. Sundaresa Ayyar, 110 I. C. 779; 
A. I. R. 1923 Mad. 823. 

A sale of land was, owing to the absence of bidders on the sale day,, 
adjourned and held on the next day.— HeW, that the sale was invalid, 
Palani r. Sivalinga, 8 M. 6. 
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; It is the practice to place all properties intended for sale on a list and 
to proceed with the sales from day to day, commencing on an appointed day. 
As each property is taken up in its turn, an adjournment of the sale of a parti* 
cular property which is the consequence of such procedure is not an 
adjournment within this rule ; Jjixl 2S6h3,n v.Nuf^u, 17 C. 152. A sale may 
thus be conducted from day to day for a period longer than seven days 
without any illegality or irregularity ; PtV Mohamad v. Afoi/andi, 8 I. C. 561. 

Power to adjourn sale of mortgaged property. — This rule will apply 
to a sale held in virtue of an order absolute for sale, passed under S. 89, 
T. P. Act (now Or. XXXIV, r. 5), although no power is given under that Act 
■for postponement ; V. Chunni Jjal, 19 A. 205 (followed in ilfisri 

Lai V. Mitthu Lai, 28 A. 28 : (1905) A. V?. N. 163). See also Harjas Bai v. 
Bawesftflr, 20 A. 354, where it has been held that this section (rule) must be 
taken to have modified S. 89 of Act IV of 1882, when the debt and costs are 
tendered to the officer conducting the sale, or when the amount of such debt 
and costs has been paid into Court that ordered the sale. See also Vallaiha 
Valiya v..yedaptiratt% 19 M. 40 (F. B,). p. 48 ; and Bibijan v. Sachi Bewah, 31 
•C. 868 (F. B.) : 8 C. W. N. 684 (25 M. 244 ; 25 B 104 ; 19 A. 205 ; and 31 
C. 373/olfo«je<i). A Court has power under this rule to adjourn the sale of 
mortgaged property. — Shyamhtshen v. Stindar Koer, 3 1 0. 373 ; Bep>n Bchary 
V. Jotindra, 14 C. W N. 1019. 

Bee notes under Order XXXIV, r. 5, and the eases noted thereunder. 

Issue of fresh proclamation when necessary. — Where a sale in 
'Ssecution is postponed, it is necessary, in the absence of express agreement 
between the parties, to issue a fresh proclamation. — Goopee Hath v. Eoy 
Luchmeeput, 3 0, 542 : 1 C L. B. 349 (3 C. 644 referred to) (followed in 
Kalytara v. Bamooomar, 7 0. 466 ; and explained in Bonomali v. Woomesh, 
7 C. 730). 

"Where there was an adjournment of the sale, but the property was kept 
on hammer throughout from the 16fch January to the 23th January in expec* 
tatiou of higher bids and on ncne of these dates did the bidding start afresh 
■from the beginning, but only an attempt was made to obtain some higher 
bid ; held that it was a continuous sale and the provisions of sub-rule (2) 
of V. 69, did not apply : Murlidkar v. Nawab Saiyid Muhammad, 6 P. 433 : 
A. I. B. 1927 Pat. 312 : 104 I. C. 215. 

When there is a series of short postponements of less than seven days 
each which, taken together in the aggregate amount to more than seven 
•days, a fresh proclamation is necessary ; Jamini Mohan v, Chandra, 6 
G, W. N. 44 U1 C. 659 ; 24 0.291 r^erred to). To adjourn an execution 
•sale from time to time beyond the period of seven days is not anything more 
than an irregularity. — Bamiah Thevanv.Atkomanatha, 117 J G 727 • A I. E. 
1929 Mad, 624. 

When the stay of proceedings is removed, a fresh proclamation ought 
to be iflsnpt^ Tf judgment-debtor’s remedy is to object 

mi not to impeach the sale by a regular 

■ ' • • r, 34 1 A. 37:110. W. 11.393 (P.O.): 5 

' .... .. j. 112 : g Bom. L E. 83. 
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An omission to issno a frcsb salo-proclamation after acijournment amounts 
to a material irregularity ; Bagal Chunder v. Bameshnr, 18 0. 496 ; Mati v. 
Pirthipal, 25 I. C. 17 ; Kashi/ Husain v. Ganga Bakhsh \ 2 Luck 490 : 100 
I. C. 787 : A. I. B. 1928 Oudh 98. 

A property may be kept under hammer for several days without an 
adjournment and a fresh proclamation is not necessary.— -il/urftdftor v. Nawab 
Saiyid Muhammad 6 P. 432 : 104 I. C. 315 : A. I. R. 1927 Pat. 312. 

Waiver. — As to waiver; see notes to r. 90. 

“ Debts and costs.'* — These words in Cl. (3) could not be interpreted 
to mean the balance of the decree-debt and costs, which would remain, if 
by a legal fiction the sales of previous lots (nor yet completed by the payment 
of the whole purchase money) were taken as completed by treating the 
whole of the purchase-money as actually paid up ; Raja of Kalakasti v. Sri 
Raja Venkataramiah, (1914) M. W. N. 873 : 26 I. C. 273. 

Tender —An auction-purchaser of the properties is a representative 
ol the judgment-debtor and he can tender the decretal amount, when the 
property is gomg to be sold in execution of a mortgage-decree.— 
Ktskun V. Hem Okandra. 11 C W. N. 496 (26 C 966 : 4 0. W. N. 317 
followed). 

Petition for postponement — A petition for time to pay the decretal 
amount, signed by the judgment-debtor’s pleader, constitutes sufficient 
acknowledgment of debt. — Ram Coomar v. Jakur Ah, 8 C. 716 (8 A. 247 
followed) (followed in Toree Mahomed v. Mahood, 9 C 730). See also Norendra 
2daihv.BhupendraNarain,2ZQ. 374 , and Tnmhak v Kash%nath,^^'B.122. 

Withdrawal of bid. — It is competent to a bidder at a Court sale to 
withdraw his bid. An offer to buy or sell may be retracted at anytime 
before it is uuoonditionally and completely accepted by words or conduct ; 
and a bidding at an auction is a mere offer which may be retracted before the 
hammer is down ; Agra Bank v. Hamlin, 14 M. 235. 

A sale is complete when it is knocked down to the bidder by the Hazir ; 
Rajendra v. Upendra, 19 C. W. N. 633 : 21 C. L. J. 174. 

"Where the decree-holder’s bid was accepted but on bis refusal to deposit 
the usual 25 p. c. an attempt was made to continue the Bale, and no further bids 
being obtained, the auctioneer at the request of the parties closed the sale 
saying that if the Court so ordered, the sale would be hold on a future day; held, 
that there was no adjournmeutof sale within the meaning of tbismle and there* 
fore it could not be contended that there was no sale. — Fateh Muhammad v. 
Ckuhar Mai, A. I. E. 1928 Lab. 699 ; 115 I. C. 541. 

70. Nothing in rules (>6 to 69 shall be deemed to apply 
to any case in which the execution of a decree 

Saving of cer- ^een transferred to the Collector. 

[S. 287, LAST PARA.] 

COMMENTARY. 

Appllcabinty.— As to execution of decrees by the Collector, see Ss. 63 
to 73, Sch. m, and notes. 
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The Eerenue Courts are Courts of civzl iurisdiction within tiie meaning 
•of the C. P. Code, in that their decrees when transferred in the regular course 
are to be treated in all reayects as if they wore passed by a Court of civil 
■jurisdiction. — Bam Lockan v. Kumar Newaz^ 9 C. L. J. 125 (16 A. 496 
.dissented from ; 9 C. 295 (P. C.), and 5 A. 406 referred to). 

Where the sale was adiourned dze but the same was continued the 
nest day without any fresh proclamation, held that there was a mere 
■irregularity in the procedure and that theaalc was not vitiated. — Kamakhya 
V. Shyam Lai, i Luck. 635; C O. W. N. 22C : 117 I. C. 471 • A- 1. E. 1929 
-Oudh 235. 


71. Any deficiency of price which may happen on a re- 
sale by reason of the purchaser's default, and 
all expenses attending such re-sale, shall be 
certified to the Court or to the Collector or 
subordinate of the Collector, as the case may 
be, by the officer or other person holding the 
sale, and shall, at the instance of either the decree-holder or 
the judgment-debtor, be recoverable from the defaulting pur- 
chaser under the provisions relating to the execution of a decree 
for the payment of money. [S. Q93.] 


Defaulting pur- 
chaser answer- 
able for loss on re- 
•sale. 


COMMENTARY. 

Alteration. — The vrozia "or to the ColUetor or subordinate of the Colleo' 
tor as the case may be " have been added. 

Application of the rule — ^The provisions of this rule extend to all 
eales, whether of moveable or of immoveable property, and also to te-aalea 
made under rr 61, 85 and 88. — Bamdkani v. Bafrant, 7 0. 337; 9 C. L. E. 
53 {relied on in Ba^endra v. Ram Charan, 2 C. W. N. 411). 

But the re-sale should only cover the property sold at the prior sale, 
and any substantial difference of description at the sale and re-sale in 
any of the matters required by r. 66 will disentitle the decree-holder to 
recover the deficiency of price under this rule ; Baijnath v, Slokeep, 16 0. 
535; Oangadas v. Bat Suraj, 36 B. 329. “The reasonable construc- 
tion to place on r. 71 is that the re-aale should be within a reasonable 
•time after the first sale, and the property re-sold should be substantially 
the same, and that any difference will not matter if the difference in the 
•condition of the property or the title thereto is one which would occur in 
the ordinary course of things, having regard either to the nature of the 
property, or the transactions in respect thereof having legal force at the data 
of sale, or was brought about by the first purchaser's default.” — Venhata- 
■chellamayvav.Nilakanla,ilVi.i7iii‘S1.0.CB5 affirmed on appeal to the 
Brivy Council in Kilakanta v. VenkaiachaUam, 48 M. L J, 336 (P. 0.): 86 
I. C. 373 ; A. I. B. 1925 P. C. 61 : 27 Bom. L. E. 806 : 30 0. W. N. 268. 

No deficiency of price can -be claimed from the defaulting purchaser 
unless bis bid has been finally accepted by tba Court.— P«n/oh National 
Bank Ltd. v. Sundar Sinyh, 118 I, 0. 901: A. I. B. 1929 Lah. 673. 
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Defaulting parohaser liable for deficiency of price.— A purchaser 
•failing to pay the deposit of 25 percent, as directed by r. 84 is a defaulting 
purchaser and liable to make good any deficiency of price ^vbicb may happen on 
a re-sale and all oxponses attending the flame. — Javherbai v. Haribhai,6^. 
575: Sila Ram v. Janki Ram, 44 A. 266 (F. B.) ; 65 I. C. 813 : A. I. B. 
1922 All. 200. So also is a decreo«holder purchaser when be fails to pay the 
poundage fee as laid down in the High Court Rules and Circular Orders. — 
JIadhu Sudan v. Puma, 9 C. L J. 116. 

Before tbo defaulting purchaser can be made liable it must appear that 
the property which is the subject of the two sales is tbo same in every 
respect, and any aubstantial difference of description of a sale and re-sala 
will disentitle the decree-holder to recover the deficiency of price.-— 
Baijnath Sakai v. Tdokeep, 16 C. 535. See also Kali Kishore v. Guru 
Prosad. 25 C. 99 ; 2 C. W N. 408. 

■Where the first sale was irregular and void, the decree.holder is not 
entitled to claim against the first pnrehaser, compensation for the loss on 
the second sale. — Amtr Begum v. d7te Bank of Upper India Xfd,, 30 A. 273 : 
5 A L. J. 336 (5 A. SI6 foliotoed). 'Where on a re-sale on failure to 
deposit, the balance of purchase-money there was a largo deficiency, and it 
was found that the descriptions in both proclamations were inaccurate, the 
defaultiug purchaser was not liable , Gangadas v. Bat Suraj, 14 Bom. L. B. 
250:141. C. 777. 

A party porohasiugin the character of an agentcannot be made liable for 
the deficiency, and in such a case proceedings must be taken upon the 
contract against the principal. — BureeRamM. Bur Pershad, 20 W. B. 80. 
But see GangahaltuUa Kanthamma v. Alancktraju, 78 I. C. 296 ; A. I. B. 
1924 Mad. 476: 46 M. ti J. 134.^ where it has been held that a person who 
bids at a Court auction without informingthe Court or its officer conducting 
•tbe sale that he does so only as the agent of a principal, makes himself 
•personally liable for the deficit caused by bis action in not completing the sale 
by depositing 25 per cent, of tbe purchase-money. 

The decree-holder having purchased property through his agent 
repudiated the bid, and did not pay the deposit, and tbe property was re-sold 
on the following day, held that the judgment-debtor was entitled to recover 
-deficiency of price from the decree-holder. — Tallabhan v. Pangunni, 12 M. 454 . 

Sale of property by Becaiver in insolvency — Failure of deposit of one- 
fourth of price — Ea-sale— Deficiency of price — Purchaser ordered to make 
good tbe deficiency ; Ckeda Lai v. Xjockman, 39 A. 267 : 16 A. Ii. J. 253 
(36 A. 9 folld.). 

Where tbe decree-holder was guilty of fraud in that tbe sale-proclama- 
tion did nob show the encumbrance to which the property was subject and 
the purchaser was misled thereby and after coming to know of it after 
depositing 25 per cent, of the purchase-money, refused to pay the balance and 
subsequently the decree-holder himself purchased the property at tbe re-sale, 
held, that under these circumstances tbe decree-holder could not apply for 
recovery of the deficiency of price.— Sa/rany* Lai r. Ram Barakk, 4 Luck, 634; 
■6 O. W. N, 407 : 118 I. 0. 833 : A. L B. 1929 Oadh 294. 
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added. Tho addition is in adoption of the principles laid down in 6 B. 570, 
11 M. 356 and 5 M. 123, noted bolow, 

“ Holder of a decree.” — An assignee of a decree under an oral assign- 
ment has no locus standi at all to apply for an execution oi a decree, and it 
is not necessary for euch an assignee to obtain leave to bid at a sale held m 
execution of a decree. An auction*purchaser is not a decree-holder within 
the meaning of this rule. — Dakshina Mokatt v. Basumati Debi, 4 C. "W. N. 
474. 

PeriDisaion of Court. — The holder of a decree is absolutely bound to 
have express permission from tho Coart before he can purchase tho property ; 
and whether the objection is taken and pressed or otherwise, a sale to him 
is invalid, unless he has got explicit permission. — Rukhinee Bullubh v. Brojo 
Nath, 5 G. 308. He ought not to be allowed to bid and purchase at a sale 
in execution of his decree, without an order of Conrt previously obtained 
upon notice to the judgment-debtor.— BnwdAw Boy v. Sanuman Singh, 3 
B. L. E. 320 : 14 W. S. 406-note. 

The Court can impose any condition it thinks fit on the permission 
granted to the decree-holder, viz., that his lowest bid should ba the amount 
of the decree. Such order is valid and enforceable ; Baj Kuar v. Chunnoo, 
16 I. C. 888 (5 0. W. N. 265 followed). "Where the permission is given on 
condition that he should purchase it in full satisfaction of the decree, the 
decree-holder must pay poundage 'as part of the costs of the execution of the 
decree. — Ut. Purnama Devi v. Bam Prasad, 27 A. B. J. 243 : 118 I. 0. 
378; A. I. E. 1929 All. 266. 

When a mortgagee decree-holder purchased the equity of redemption 
in contravention of the provisions of S. 99. T. P. Act, it should not be pre- 
sumed under S. 114 of the Evidence Act, in the absence of evidence, that 
the Court granted leave to bid. — Ultam v, Bajkrishna, 47 C. 377 (P. B.) : 24 

0. W. N..229: 31 C. L. J. 98. 

Where the decree-holder filed a petition before the executing Court 
asking ^for permission to bid, but no order was passed on his petition and 
he was allowed to bid throughout .the course of the sale ; held that it can 
be taken that the Court gave permission to the decree-holder to bid ; 
Murlidhar v. Nawab Saiyid, 6 P. 432 : A. ' I. E. 1927 Pat. 312 : 104 

1. C. 215. 

M “Where a decree-holder purchases with permission.” — ^When per- 
mission is given to a decree-holder to bid, he is bound to exercise the most 
scrupulous fairness ; and i£_he^or his agent dissuades others from purchasing, 
that of itself is a sufficient ground why the purchase should be set aside. 
Where a decree-holder was joint in family with the manager of an infant 
defendant and the defendant's property was to be sold in execution of the 
decree, held that the decree-holder ought not ,to be granted leave ' to 
purchase at tho sale. — Woopendro Nafk .v. Brojendronath,^ 7 G. 346 : 9 C. L. K. 
263 (disapproved in Mahomed Meera v. Sawasi, 27 1. A. 17 • 23 M. 227 (P, 0.) : 
4 C. W. N. 228 : 2 Bom. L. E. 640). 

Leave to bid puts the decree-holder in the same position as any other 
purchaser : Mahomed Meera v. Sawasi, 27 I. A. 17 • 4 0 W. N. 228 (P. 0.) : 
23 M. 227 : 2 Bom. L. E. 640. 
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Where the leave to bid is obtained by tbe tlocroo-holdor by misrepre- 
Bentalion, tbe Court may refuse to coafirna the sale ; ^usl. Janakbati v. 
Jfflftara/acfAira; Samcshwar^ 1 P. 235: G9 I. C. 872 : A. I. R 1922 Pot. 511. 

A mortgagee’who has obtained a mortgage decree, and after obtaining 
permission to bid becomes the' purchaser, does not stand in a fiduciary posi- 
■tion towards his mortgagor; therefore he is at liberty to tahe out further 
•execution of any balance of the decree, and is not bound to credit the indg- 
•ment-dobtor with the real value of the property to be ascertained by the 
Court. — Sheonath Doss v, Janki Prosad, 16 C. 132 (11 0. 718 distinguished). 
See also lifakabir Persad v. Maenaghten. 16 1. A. 107 ; 16 C. 632 (P. C.); Dak- 
shina Mohan v. Basumati, 4 C. W. N. 474; Krishnasami Ayyar y. Janakiammal, 
18 SI. 153 ; and Gunga Persad v. Jawakir Singh, 19 0. 4, where it has been 
held that the position of a mortgagee who has purchased the mortgaged property 
after obtaining leave to bid is like that of an independent purchaser, and he 
is only bound to give credit to the mortgagor for the actual amount of his bid . 

In granting permission, the Court may attach conditions, and if the 
decree-holder purchases without fulfilling the conditions in toh, the Court 
has power to refuse to confirm the sale -^Mast. Janakhati v. Mahtrajadhiraj 
Bamshwar, 1 P 235 69 I. C. 872 : A I. R 1922 Pat. 611. 

•‘Thearaonats may be set off subject to B. 78.— If a decree- 
holder gets the permission without any qualification then the amount 
'due on the mortgage may be set off. But It may be one of the terms on 
-which the permission to bid is granted, that there should not be the 
right of set-off. —Sasarimal v. Namdev, 32 B. 379 10 Bom L. R 296. 
Whenever a decree-holder applies for a rateable distribution under S. 73 the 
Court is not competent to pass an order under Or. SXI, r 72 (2). In such 
a case the purchase-money lor which the properly was purchased must be 
regarded as assets realised by the executing Court.— Ra/aniiTonfo v. Surendra, 
129 I. C. 776 : A. I. R 1930 Cal. 761 : 52 C. L. J. 19. 

This rule must bo taken as subject to tbe provision of S. 73, so that the 
decree-holder, who has bean permitted to purchase the property in execution 
of his own decree, must share the proceeds of the sale rateably with tbe other 

• competing decree-holder, and will not be allowed to setoff the purchase- 
money against the amount due to him on his decree. — Shrinivas v. Radhabai, 
6 B. 570. 

Where permission has been granted by a Court to set-off the decretal 
, amount against the purchase-money, another Court of a superior grade before 
whom execution against the same property is pending has no power under 
*S. 63 to cancel the permission. — Shidappa v, Gurusangaya, 55 B. 473 : 133 
I. C. 817: 1 33 Bom. L. fR. 537: A. I. E. 1931 Bom. 350. An order for 
-set-off can bo made under this rule only after the sale has taken place. An 
order granting such permission even before the sale takes place is futile and 
misleading. — Navajbhavdu y. Jotaram, IBS 1. C. 737:33 Bom. L. E. 503: 
A. L E. 1931 Bom. 252. 

This rule must bo read with S. 73, and to give effect to both, the 
receipt to be given by the decree-holder, who has obtained leave to bid 
and has purchased the property, can only be accepted for so much of the 
" judgment-debt as the assets applicable to its discharge may suffice to satisfy.— 

• ^iraragava v. Varada, 5 31. 1^. 
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added. Tho addition is in adoption of the principles laid down in 6 B. 670, 
11 M. 356 and 5 M. 123. noted below. 

“ Holder of a deoroe." — An assignee of a decree under an oral assign- 
ment has no locus standi at all to apply for an execution of a decree, and it 
is not necessary for such an assignee to obtain leave to bid at a sale held in 
execution o! a decree. An anction^purcbaser is not a decree-holder within 
the meaning of this rule.— Bafesbina Mohan v. Basumati Debt, 4 0. TV. N. 
474. 

Permission of Court. — The holder of a decree is absolutely bound to 
have express permission from the Court before he can purchase the property ; 
and whether the objection is taken and pressed or otherwise, a sale to him 
is invalid, unless he has got explicit permission, — Bukhinee Bullubh v. Brojo 
Nath, 5 C. 308. He ought not to he allowed to bid and purchase at a sale 
in execution of his decree, without an order of Court previously obtained 
upon notice to the judgment-debtor. — Bandhu Boy v. Hanuman Singh, 3 
B. L, B. 320 ; 14 W. E. 406*note. 

The Court can impose any condition it thinks fit on the permission 
granted to the decree-holder, viz., that his lowest bid should be the amount 
of the decree. Such order is valid and enforceable ; Baj Kuar v. Chunnoo, 
16 I, C. SSSCfiC.'W. N. 265 followed). 'Where the permission is given on 
condition that he should purchase it in full satisfaction of the decree, the 
decree-holder must pay poundage 'as part of the costs of the execution of the 
decree. — Mt. Purnama Devi v. Bant Prasad, 27 A. L. J. 243 : 118 I. 0. 
378: A. I. E. 1929 All. 266 

When a mortgagee decree-holder purchased tho equity of redemption 
in contravention of the provisions of S. 99. T. P. Act, it should not be pre- 
sumed under S. 114 of the Evidence Act, in the absence of evidence, that 
the Court granted leave to bid. — XJttam v. Bafkrishna, 47 C^ 377 (F. B.) : 24 
C. W. N..229:31 C. L. J. 98. 

Where the decree-holder filed a petition before the executing Court 
asking lor permission to hia, bub no order was passed on his petition and 
he was allowed to bid throughout .the course of - the sale ; held that it can 
be taken that the Court gave permission to the decree-holder to bid; 
Murlidhar v, Nawdb Saiyid. 6 P. 432 : A. ' I. E. 1927 Pat. 312 : 104 
I. C. 215. 

M "Where a decree-holder purchases with permission.” — When per- 
mission is given to a decree-holder to bid, he is bound to exercise the most 
scrupulous fairness ; and if he or his agent dissuades others from purchasing, 
that of itself is a sufilcient ground why the purchase should be set aside. 
Where a decree-holder was joint in family with the manager of an infant 
defendant and the defendant’s property was to be sold in' execution of the 
decree, Tield* that the decree-holder ought not to be granted leave to 
purchase at the sale. — Woopendro Nath,-v. Brojendronath,^ 7 0. 346 : 9 O. L. E. 
263 (disapproved in Mahomed Meera v. Sawasi, 27 1. A. 17 • 23 M, 227 (P. 0.) : 
4 0. W. N. 228 : 2 Bom. L, B. 640). . 

Leave to bid pots the decree-holder in the same position as any other 
purchaser ; Mahomed Meera v. Sawasi, 27 I. A 17 * 4 0 W N. 228 (P. 0.) : 
23 M. 227 : 2 Bom. L. E. 640. 
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Whore the leave to bid is obtained by tbe decree-holder by njisropre- 
■sontatloD, the Court may roluso to confirm the sale ; ^usl. Janahhati v. 
Mdharajadhiraj Bameshwart 1 P. 236: 69 I. 0. 872 : A. I. B 1922 Pat. 511. 

A mortgagee’who has obtained a mortgage decree, and after obtaining 
permission to bid becomes the' purchaser, does not stand in a fiduciary posi- 
•tion towards hia mortgagor; therefore he is at liberty to take out further 
•execution of any balance of the decree, and is not bound to credit the jndg- 
■ment-debtor with tbe real value of the property to bo ascertained by the 
Court. — Sheonath Doss v. Janki Prosad, 16 C. 132 (11 0. 718 distinguished). 
See also Mahahir Persad v. Maenagkten, 16 I. A. 107 : 16 C. 632 (P. C.); Dak- 
shina Mohan v. Basumati, 4 C. W. N. 474: Krishnasamt Ayyar v. Janakiammal, 
18 M. 153 ; and Gunga Persad v. Jawakir Singh, 19 0. 4, where it has been 
held that the position of a mortgagee who has purchased the mortgaged property 
after obtaining leave to bid ia like that of an independent purchaser, and he 
is only bound to give credit to the mortgagor for the actoal amount of his bid . 

In granting permission, the Court may attach conditions, and if tbe 
decree-holder purchases without fulfilling the conditions »» toto, the Conrt 
has power to refuse to confirm tbe sale Janakbati v. MahirajadhiraJ 

B^eskwar, IP 235 • 69 1. C. 872 : A I. R 1922 Pat 511. 

The amounts may ba set off subject to 8. 73.— If a decree- 
'bolder gets the permission without any qualification then the amount 

• due on the mortgage may be set off. But it may be one of the terms on 
‘which the permission to bid is granted, that there should not be the 
right of set^oS.—Basarimat v Namdev,Z2 B 379: 10 Bom. L. B. 296. 
Whenever a decree-holder applies for a rateable distribution under S. 73 the 
Court is not competent to pass an order under Or. XXI, r. 72 (2^. In such 

-a case the purchase-money for which the property was purchased must be 
regarded as assets realised by the executing Court -^Bajani Eanta v. Surendra, 
129 I. 0. 776 : A. I. B 1930 Cal. 761 : 52 C. L J. 19. 

This role most be taken as subject to tbe provision of S. 73, so that the 
decree-holder, who has been permitted to purchase the property in execution 
of his own decree, must share the proceeds of the sale lateably with the other 

• competing decree-holder, and will not be allowed to setoff the purchase, 
money against the amount due to him on his decree. — Skrinivas v, Badhabai 
6 B. 670 

Where permission has been granted by a Conrt to set-off tbe decretal 
/ amount against the purchase-money, another Court of a superior grade before 
whom execution against the same property is pending has no power under 
‘S. 63 to cancel the permission. — Shidappa v, Gurusanjaya, 55 B. 473 : 133 
I, 0. 817: >33 Bom. L. JB. 637: A. I, B. 1931 Bom. 350. An order for 
set-off can be made under this rule only after the sale has taken place. An 
order granting such permission even before the sale takes place is fntile and 
misleading. — Navajbhavdu v. Jotaram, 13S 1. 0- 737:33 Bom. L. B. 503; 
A. I E. 1931 Bom. 252. 

This rule must bo read with S. 73, and to give effect to both, the 
receipt to be given by the decree-holder, who has obtained leave to bid 
and has purchased the property, can only be accepted for so much of the 

• judgment-debt as the assets opplieable to its discharge may suffice to satisfy.— 

' Tirarn^^at’a v. Yarada, 5 il. 123. 
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Permission given to a judgment^creditor to set-off the amount of pur- 
chase-money against the debt under his decree must be taken to bo granted 
subject to the provisions of S* 73 and bo may be compelled to refund the 
rateable amount by process in execution. — Madden v. Chappam, 11 M. 356. 

Held that the fact of the set-off being allowed in exorcise of the power 
given in this section instead of actual payment into Court did not alter the 
substantial nature of the transaction, so as to render the purchase-money 
less applicable to the satisfaction of the debts of other attaching creditors- — 
Taponidt Eordanund v. Mathura Lai, 12 C. 499. 

If there are no other deeree*holder8 entitled to claim rateable distribu- 
tion under S 73 either at the time of the sale or within 15 days thereafter, 
then the order to set-off completely works out as a payment on the date of 
the sale in cases where the amount of bid ia less or equivalent to the 
amount of the decree, or 16 days after the date of the sale where the 
amount of bid is more than the amount of the decree as the case may bo. 
Decree-holders coming long after cannot claim the benefit of S. 73 by 
applying to the Court asking the decree-holder to deposit the amount and 
then describing it as "receipt of assets*’ and praying for rateable distribution 
out of it — Hamaraju v. Lakshnitah, (1930) M. W. N. 6G8 : 130 1, 0. 458 : 
A. I. E. 1931 Mad. 103. 

The Patna High Court has, howevor, held that when another decree* 
holder applied for rateable distribution before the confirmation of sale 
to the first decree-holder, the Court bad jurisdiction to order refund of the 
purchasfl'money which had been set-off and the order could be enforced by ■ 
summary execution (/ollowing 11 M 356; 48 I. C. 715). Bindeswari v. 
Eirtyanand, 10 P, 830 ; 133 I. C. 166 ; 12 P. L J. 477 : A. I. E. 1931 Pat. 
359 ; Ganga Bam v. Uuhtiram, 134 I. C. 616 : 12 P. L. J. 639 ; A. I. E. 
1931 Pat. 405. 

"By himseU or through another person." — A purchase by the decree- - 
holder's undivided son is presumably with joint funds and as such is the 
purchase of the decree-holder. — Narayan v. Anajt, 5 B. 130. 

"The Court may, if it thinks fit, set aside the sale."— A sale at 
which the decree-holder himself, or some other person for him, without the 
permission of the Court first obtained, becomes the purchaser, is not 
ipso facto void ; it is a good sale, unless and until Bet aside by the Court 
under the provisions of this rule.— javfterdai v. Eatibhai, 6 B. 575 ; Ganesh - 
V. Gopal, 41 B. 357 ; 39 I. C. 3 ; Paramasiva v. Krishna, 14 M. 498; Narayan 
V. Anaji, 5 B. 130. In Eat Badha Krishna v. Bisheshar, 49 I. A. 312 : 1 P. 
733 (P. C.): 27 0. W N. 294: A. I. R. 1922 P. C. 336: 67 1. C. 914, their Lord- 
ships of the Judicial Committee observed : " Dpon the construction of this 
section it is evident that a purchase by a decree'holder is not void nor a 
nullity, but is only to bo avoided on the application of the judgment-debtor 
or some other person interested. It would be injurious to those interested 
in the sale if a decree-holder, who had been forced up in the same 
bidding to give a largo sum of monoy, could escape from fulfilling 
his contract by getting tbo sale declared a nullity, and it would ■ 
make all titles under such sales insecure if at later periods they were 
liable to bo treated as nullities. A sale is to be sot aside upon appli* 
ation and upon cause being shown.” Even if tho decree-holder purchases • 
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after refusal by tbo Court to grant permission, tbo saio is not a nullity 
nor void, but can bo avoided by appropiiato proceedings. Where a decree- 
holder purchases benami without tbo permission of the Courts it can bo set 
aside oven after confirmation of sale under rule 92 ; Thathu v. Kondu, 32 
2d. 2i3 : 11. C. 221 , CJiintawanrau v. Vithahai, 11 B. &83 ; Gopal v. Ham 
Lai, 21 C. 554. 

It is discretionary with tho Sigh Court to set aside an eiecution-sale 
at which tho decree-holder has bid and purchased without first obtaining 
permission ; and the Court will not interfere with the sale unless it can be 
shown that the judgment-dobtor has suCfered substantial injury arising from 
such irregularity .' — Mathura Das v. Nathtcni Lall, 11 0. 731 {re/erred to in 
Gopal Chander v. Bam Lai, 21 C. 554). 

A decrce’holder asked for, but was "refused leave to bid at the 
sale, but notwithstanding such refusal, purchased the property in the 
name of a third poison. Possession under the sale was opposed, and the 
decree-holder as purchaser, brought a suit for possession of the property. 
Eeld that the plaintifi had been guilty of an abuse of the process of the 
Court in buying the property benami, and that the sale therefore ought not 
to be enforced . — Mahomed Gaiec v. Ram Loll, 10 0. 767 {referr^ to in 
Sarat Kumari v. Etmai Charan, 5 C, W. N, 2C5). 

Decree-holder purchasing without permission.— The purchasing of 
the property by the decree-holder without permission is not void until it is 

• set aside in tho manner provided by sub-rule (3). — See Bam Chandra v. Qaja- 
wan, 44 B. 862; Saradindu v Gosta, 27 C. W. N 208: 37 C L. J. 403;75 
X 0. 196. See also notes under rule90.po5/, under heading “BEfectof purchase 
by decree-holder without permission.” 

Suit to set aside a purchase made without permission is barred 
by S. 47.~-A.fluit by the judgmeot-debtor against the decree-holder t 9 have 
the sale set aside, on the ground that the purchase was made by him with- 
out the leave of t] • • . " '*’■.5 

V Sakharam, 22 1 . . . • . . . ■ * . ■ ; 

A LE. 1923 Lah. ’ ' • ‘ . 

fraud, and the property was purchased by a person who was not a party,— 
Sakharam v. Damodar, 9 B. 468 ; likewise, when the sale was brought about 
secretly and tho purchasers w«>re benamdars of the decree-holder.— 2>arja v. 
Balu'ant Singh, 23 A. 478 See oho Virarashava v. Venkata, 16 M. 287 

A suit to set aside the sale must be brought within one year from the 

• confirmation of the sale under Art. 12-A, Sch. I, Limitation Act. — Ghinna- 
kannu v. Paramaziva, A. I. R. 1937 Mod. 1135 : 101 1. C. 89. 

Appeal. — No appeal lies from an order passed under this section refus- 
’ to bid at a sale in execution of his decree. 
3 C. 174 ; Ko Tha Enyin v. Ma Enin, 15 
, . . . : U C, L. J. 241 : 38 I. A. 126: U I. G. 545. 
But under Or, XLHI, r. 1 (/), an appeal lies from an order setting aside or 
refusing to set aside a sale under this rule. 

There is no special appeal from an order refusing to set aside a sale, 
-unless such order is made under Ss. 294, 312 or 313, C. P. Code, 1832.— 
Mhirga Sundart v. Govinda Chandra, 10 C. 363. In Bhagbut Lall v. Earlca 
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Boy, 21 0. 789, it has been held that no second appeal lies from an order' 
made by a District Judge, on appeal, setting aside a sale under this section: 

Limitation and step-in-aid of execution.^An application by thedecree- 
holder for leave to bid at the sale in execution of his deceee is a *' step- 
in-aid of execution ” Tvithin the meaning of Art. 182 of the Limitation 
Act, — Vinayahrao Gopal v. Vinayak Krishna, 21 B. 331 : Bansiv.Sikree Mal^ 
13 A. 211 and Dalel Singh v. Utnrao Singh, 22 A. 399. Contra in Baghunundun 
V. Kallydut, 23 0. 690; and Ananda Mohan v. Sara Snndart, 23 0. 196. 

Rule 72-A. — Order XXI, r. 72-A is not applicable to proceedings on^ 

, the Original Side, of the Bombay High Court. 'Where a mortgagee decree- 
holder obtained leave to bid and after purchasing the property himself and 
appropriating the sale-proceeds toxvards bis debt, applied for a personal 
decree against the mortgagor for the balance of the debt, held, (1) that r. 72-A. 
did not apply so as to prevent such a decree being passed and that the case 
was governed by the Original Side Rules ; (2) that assuming the rule did. 
apply there was nothing in the Court’s order granting leave to bid or in the 
certificate of sale to indicate that the entire debt was to be wiped off by such 
sale and that consequently the mortgagee was entitled to a personal decree.— 
Vrajlalv. Venkataswami, 52 B. 459 : 30 Bom. L. R. 402 : 108 I. 0. 794;’: 
A. I. B. 1928 Bom. 123. 

73. No officer or other person having any duty to- 
perforin in connection with any sale shall, 
biddiM*'.’" a° directly or indirectly, bid for, acquire or 

chaie by offlcet”'" attempt to acquire any interest in the property 
sold. [S. 292.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 292, C. P. Code, 1682,. 
with some verbal alterations. The words'** or other person" have been added 
after the word " officer ” ; and the words ** at such sale ” which occurred in- 
the last sentence of the old section, after the words “ the property sold/’ 
have been omitted, as uoneoessaiy. 

" No officer or other person.” — Pleaders of parties to a suit are not.. 
debarred by this rule from purchasing property sold in execution of a 
decree. — Alagirisami v. Bamanaihan, 10 M. Ill ; but when a pleader acted . 
improperly a sale to him was set aside ; Svbharayndu v. Kotayya, 15 M. 383 ■ 
and Aghore Nath v. Bam Chum, 23 C. 805. A pleader who actually conducts 
an execution case must be looked upon as an officer of the Court or as a per- 
son wbo has a duty to perform in connection with the sale and is, therefore, 
disentitled under this rule from bidding, acquiring, or attempting to* 
acquire, either directly or indirectly any interest in the property sold. 5 ha 
does so, the sale is invalid. — Sundarabat y. Bapuna, 116 I. C. 65 : A. I. R. 
192D Nag. 305. Where the deoree-bolder's pleader purchased the property 
in Court-sale, Acid, that his conduct might be a violation of certain rules- 
such as r. 276 of the Oudh Civil Digest but that the sale was not rendered 
, void on that ground. Eeld also, that r. 73 of Or. XXI had no application to. 
such a case. — Kamakhya y. Shyam Lai, 4 Luck. 635: 6 0 . W. N. 226: 117 
471: A. I. R, 1029 Oudh 235. A pleader’s clerk is not precluded fronij 
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bidding.— SAmm Lai v. Girra; Kiihore, 49 A. 292 ; 99 I. 0. 443 : A. I. R. 
1927 All. 76. 

If at an execution sale the property is purchased by the decree-holder 

1 .. . T, •-., 1 . .» Or. XL, r. 1, 0. P. C., without 

( . is void. — Jiteiwari v. Stidha 

. Nugent, (1903) l|Ch. 546). 

■When a public ofEcer purchases land benaini, his representatives are 
debarred from claiming the benefit of the purchase. — Sheo Narain v. Mata 
Prasad, 27 A. 73 (22 A. 220 approved). 

Benami purchase by a Government officer prohibited from acquiring 
land. — Suit for declaration of title against benamdar maintainable. — Lobo v. 
Bnto, 21 M. 231. 

Transfer of Froperty Act, S. 136. — Section 136 of the Transfer of 
Property Act (IV of 1882) provides that no officer connected with a Court 
of Justice can buy an actionable claim falling under the jurisdiction of the 
Court in which such officer exercises his functions. — Singaracharlu v. 
Stuofeot, 11 M. 498. See also Bathnasami v. Snbramanya, 11 M. 56. 

SALE OF MOVEABLE PROPERTY. 

74 . (1) Where the property to be sold is agricultural 
Sale of agricai- produce, the sale shall be held, — 
tnrai produce. (a) if such produce is a growing crop, 

on or near the land on which such crop has 
grown, or, 

(&) if such produce has been cut or gathered, at or near 
the threshing-floor or place for treading out grain 
or the like or fodder-stack on or in which it is 
deposited : 

Provided that the Court may direct the sale to be held at 
the nearest place of public resort, if it is of opinion that the 
produce is thereby likely to sell to greater advantage. 

(2) Where, on the produce being put up for sale, — 

(a) a fair price, in the estimation of the person holding 
the sale, is not offered for it, and 
(5) the owner of the produce or a person authorised to 
act in his behalf applies to have the sale post- 
poned till the next day or, if a market is held 
at the place of sale, the next market-day, 
the sale shall be postponed accordingly and shall bo then com- 
pleted, whatever price may be offered for the produce. [New,] 
COMMENTARY. 

Addition. — This rule is new. There wae no similar provision in the 
old Code. 



1730 


CODE OP CITIL PROOEDDBE 






75 . ( 1 ) Where the property to be sold 
and the crop from its natn: 
stored but has not yet bean 
the sale shall he so fixed as tc 
made ready for storing be: 
such day, and the sale shall not be hold unti 
cut or gathered and is ready for storing. 


BpecUt ppovi' 
«ioBS relating to 
gcoviiog crops. 


(2) Where ' the crop from its naturi 
being stored, it may be sold before it is cut 
the purchaser shall be entitled to enter on 
all that is necessary for the purpose of teni: 
gathering it. 

COMMENTARV. 


Addition. — This rule ie uexr ; but its proTisioas r 
Ss. 129 and 131 of the Bengal Tenancy Act of I 

Grov?ing crops. — The definition of the term " g 
in S. 2 (13 ). — See notes under that section. Under 
crops were held to be immoveable property . — See noti 


76 . Where the property to be sold is 
inent or a share in a corf 
Segoti.biei.,ir«. instead of directing th 

raeots and ehares .. ° 

in corporatiMs. P^olic auctiOD, authonze 


instrument or share through 
COMMENTARY. 


AUerfttions. — This rule corresponds to S. 296, 
verbal changes. The word " company ” which oocurre 
■the word ** corporation " has been omUted. 


^ Applicability — 'This rule comes •within the esc 
beginning of r. C5 o! this Order. 

The sale of Government promissory notes throug 
under this section, and not obligatory • 


77 . (1) Where moveable property 
auction the price of each lo 
Sale bj public pj. 

other person hoidfn" the 


Or. XXI. 
rr. 77, 78. 
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(3) Where the moveable property to be sold is a share in 
goods belonging to the judgment-debtor and a co-owner, and two 
or more persons, of whom one is such co-owner, respectively bid 
the same sum for such property or for any lot, 
shall be deemed to be the bidding of the co-owner. 

COMMENTARY. 

Alterations. — Sub-rules 1 and 2 correspond to S 297, C. P. Code, 
1832, with some verbal changes. The word “ re-sold " had been substituted 
■for the word “sold” which occurred in the old Code. 

Sub-rule (3) is new. It gives a right of pre-emption to the co-owner. 
It is similar to rule 88 of this Order. — See notes under rule 88. 

" On payment of the pnrchaee-money. ’’ — The provisions of this rule 
give the ofEcer conducting a sale of moveable property a discretion to allow 
the purchase-money to be paid at a reasonable time after the sale has been 
made. — Farced Alum v Shea Charun, 4 N. W. P. H. C. R. 37, 

The provisions of Or. XXI, r. 71, making a defaulting purchaser at a 
sale liable for any deficiency on a re-saio, apply to a re-i'ale held under this 
rule.— Bawd/iant v. Bajrani Koer, 7 C. 337 . 9 C. L. R. 23. 

In the caso of moveable property, the sale on payment of the purchase* 

I money becomes absolute at once, but the sale can be set aside by a regular 
suit. — Framji Besanjt v. Bormasjt, 2 B. 258 (266) 

7S. No irregularity in publishing or conducting the sale 
of moveable property shall vitiate the sale ; but 
irregaiarity not any person sustaining any injury by reason of 
tovitiatesaic. bnt gjidj irregularity at the hand of anyi other per- 
-cd mayVue” *”*°*^' institute a Buit against him for com- 

pensation, or (if such other person is the 
purchaser) for the recovery of the speoilic property and for 
compensation in default of such recovery. [S. 298-3 

COMMENTARY. 

No alteration.— This section exactly corresponds to S. 298, C. P. Code, 
1882. 

Moveable property. — A money-decree is not moveable property within 
‘the meaning of this rule ; Ifaung LunByev, Mating Po Nyun, IB. 3GQ : 

• 76 I. C. 679 : A. I. R. 1924 Rang, 21. 

Irregularity.— There is no provision in the Code that sales of move- 
- able properties shall in no case be sot aside ; but this section only provides 
that no irregularity in the sale of moveable properties under an execution 
shall vitiate the sale.— Pramyi Besanji v. Hormasji, 2 B. 258 (p. 266). 

This section prohibits the setting aside of a sale of moveable property 
‘ on the ground of irregularity in the publishing or conducting of it. — Baijnaih 


the bidding 
[New.j 
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V. Benoyendra, 6 C. "W. H. 5. A sale of moveable property be 
automatically. — Dharm SittgJi v- of Ham Bheja, 115; 

P. L. E. 421 ; Hanji Lai v. Finn of Hamchandt 119 I. 0. 285. . 

A Judge is not required by law to give notice, at the til 
of the amount of the decree to be sold, and his omission to do 
constitute an irregularity in tbe sale entitling the plaintiff to \ 
under this section. — Kassee Nauth v. Sullodhur, 2 W. E. 60. 

The law does not make any provision for the service of n 
sale on the .judgment-debtor in person, or in the village in v 
and omission to do so is not an irregularity in affixing the sale-i 
Bomesh Chundtr v. Jadoh Ghwider, 6 "W. E. Giv. Eef. 14. 

Overstating the amount really due is not an irregularity t 
vitiate tbe sale. — Chuttersing v. Dhurrum, 1 N. W. P. 1. Bui 
proclamation warrants a title, the injured person may sue to s 
gale. — Framji Bosanji v. Hormasji, 2 B. 258. 

A debt due to the judgment-debtor by a*^ third party was i 
the judgment-debtor died after issue of proclamation and before 
application to set aside the sale, held that the sale was vi( 
omission to bring the legal representative of the judgment-d 
record and should be set aside. — Groves v. Administrator-General 
22 M. 119. 

A sale in execution of a decree transfers to tbe purchaser ni 
than the rights and interests of tbe judgment-debtor at the time 
ment and sale ; therefore, the sale of tbe moveable property beh 
third party in execution of a decree, is not a mere irregularity 
meaning of this section, and the owner of tbe property so sold in 
sue for its restoration or damages. — Sham Sander v. Baheet 
N. W. P. H. C. E. 252 ; Mohanund v. Alcial Mehaldar, 9 W. E. 1* 

In a sale of moveable property in execution of a decree, t 
warranty of title whatsoever; all that is sold is the right, title a', 
of the judgment-debtor, and the real owner, if not the judgment-i 
bring a suit, to recover the moveable property or its value, a 
debtor. — Maung Pa x. Abdul Ganni, 4 E. 202 : A. 1. E. 1926 1 
97 I. C. 1029. 

Appeal. — No appeal lies against an order confirming a sale of 
or immoveable properties. — Dharm Singh v. Bam Bheja, 115 
30 P. L. E. 421. 

70. (1) Where the property sold is moveable j 
of which actual seizure has been made, 
D e li V e r y of ■\^q delivered to the purchaser. f 

moveable proper- *• ■■ 

th'.r/.'*’" * ” (2) Where the property sold ib 
able property in the possession of some 
other thrm the jadgment-dobtor, the d^ivery thereof , 
purchaser shall be made by giving notice to the pe] 
possession prohibiting him from delivering possessio] 
property to any person except the purchaser. [• 
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(3) Wtere the property sold is a debt not secured by a 
negotiaole instrument, or is a share in a corporation, the deli- 
very thereof shall be made by a \rritten order of the Court 
prohibiting the creditor from receiving the debt or an}’ interest 
thereon, and the debtor from making payment thereof to any 
person except the purchaser, or prohibiting the person in whose 
name the share may he standing from making any transfer of 
the share to any person except the purchaser, or receiving pay- 
ment of any dividend or interest thereon, and the manager, 
secretary or other proper officer of the corporation from permit- 
’ ting any such transfer or making any such payment to any 
person except the purchaser. [S. 301.J 

COMMENTARY. 

Alteratiooa. — Tbie rule embodies the provisioDS contained in Ss. 299> 
300 and 301 of tbe C. P. Code, 1683 with some modidcations. 

In sub*riile (2), the words ** in the possession o/someperson other than the- 
judgment-debtors, " have been substituted for the words " to which tbs 
judgment'debtor is entitled, subject to the possession of some other person,” 
which occurred in S. 300 of the old Code. 

Sub>rule (3) is almost similar to S. 801 of the C. F. Code, 1882, 
with some verbal changes only. 

Forms. — For Forms of notices under this rule, see Appendix E, Forms 
S3, 33 and 34. 

Delivery shall be made hy written order . — In Debendrakumar Mandel 
V. Ruplal Das, 12 C. 346, it was held that no question having been raised as 
to the service of the order required by Cl. (3) the presumption is that this 
order was served. 

The purchaser of an usufructuary mortgage'-debt, whether or not he be- 
also the decree-holder, canuot get anything more from the executing Court 
than bis sale certidcato. Ho cannot apply for delivery of possession under 
r. 95 of Or. XXI, the mode of delivery contemplated in such a case being 
that prescribed by Or. XXI, r. 79 (3). — Smno Pillai v. Karuppatli, (1932) 
M. W. N. 2S2 : A. I. E. 1932 Mad. 283. 


tUble Instruments 
and shares. 


80 . (1) Where the execution of a document or the 
endorsement of the party in whose name £u 
Tranifcrefnego- negotiable instrument or a share in a corpora- 
tion is standing is required to transfer such 
negotiable instrnment or share, the Judge or 
such oflicer as ho may appoint in this behalf may execute such 
document or make such endorsement as may be necessary, and. 
such' execution or endorsement shall have the same effect as- 
an execution or endorsement by the party. 
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(2) Such execution or endorsement may be in the follow- 
ing form, namely : — 

A. B. by 0. D., Judge of the Court of (or as the case may 
“be), in a suit by E. P. against A. B.” 

(3) Until the transfer of such negotiable instrument 

or share, the Court may, by order, appoint some person to 
receive any interest or dividend due thereon and to sign a receipt 
for the same ; and any receipt so signed shall be as valid and 
•effectual for all purposes as if the same had been signed by the 
party himself. [S. 302.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 302 of the C. P. Code, 'with 
some additions and alterations. 

The important alterations are the additions of the word “ or such 
•ojjic&r as lit moy appoint in this behalf"' ; and of the words ** such execution or 
■endorsement shall have the same effect as an execution or endorsement by the 
in 8ub*rule (l). The other changes introduced in this rule are of a 
verbal character. 

As to exeoatiOQ of a deed of transfer of i shares by the Court to the 
purchaser, see Toolsee Das v. E. I. By. Co., 2 Ind. Jur. N. S. 138. 

, merely permissive and not obligatory, the whole rule is to 

if a particular result is desired the procedure prescribed should 
he followed. "Wheu a share of a company is sold in a Court-auction it is not 
•necessary that the Court should execute a transfer before the purchaser can 
’be entitled to such share.— Mokideen v. Tinnevelly, (1928) M. "W. N. 442 : 111 
I. 0. 225 : A. I. R. 1928 Mad. 571. 

SI. In the case of any moveable property not herein- 
vesting order in before provided for, the Court may make an 
•case of other pro- order vesting such property in the' purchaser or 
as he may direct ; and such property shall vest 
•accordingly. • " [S. 303.] 

COMMENTARY. 

No alteration. — This rule exactly corresponds to S. 303 of the 
•C. P. Code. 1882. 

Scope — Under the Civil Procedaro Code it is intended that the sale of 
imoveable property attached in execution of a decree should ordinarily be 
held in some place within the jurisdiction of the Court ordering the sale. 
•Good and suEBcient reasons must be shown for directing otherwise. — 
Lakshmibai v. Santapa Bevapa, 13 B. 22. 

SALE OF IMMOVEABLE PROPERTY. 

What Courts may . Sales of immoveable property in exe- 

•order sales. cution of decrees may be ordered by any Court 

other than a Court of Small Causes. £S. 304.] 
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commentary. 

No alteration. — This rule exactly corrosponds to S. 304, C. P. Code, 
1682. 

Immoveable property. — For the meaning of the immoveable 

property y see notes under S- 16. 

Court of Small Causes.— Where a Court of Small Causes sells immo- 
veable property, the purchaser acquires no title. — 'Naitoo ilfca/t v. Ntind 
Banee, 17 'W. E. 309. 

83. (1) Where an order for the sale of immoveable 
poitponement of property has been made, if the judgment-debtor 
sale to enable Can satisf)’ the Court that there is reason to 
jndgment - debtor believe that the amount of the decree may be 
to raise amonnt of raised bj’ the mortgage or lease or private sale 
of such property, or some part thereof, or of 
any other immoveable property of the judgment-debtor, the 
Court may, on his application, postpone the sale of the pro- 
perty comprised in the order for sale on such terms and 
for such period as it thinks proper, to enable him to raise the 
amount. 

(2) In such case the Court shall grant a certilicate to 
the judgment-debtor authorising him within a period to be 
mentioned therein, and notwithstanding anything contained in 
section 64, to make the proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, 
lease or sale shall be paid, not to the judgment-debtor, but, save 
in so far as a decree-holder is entitled to set off such money 
under the provisions of rule 72, into Court : 

Provided also that no mortgage, lease or sale under this 
rule shall become absolute until it has been confirmed b}’ the 
Court. 

(3) Nothing in this rule shall be deemed to apply to a sale 
of property directed to be sold in execution of a decree for sale 
in enforcement of a mortgage of, or charge on, such property. 

[S. 305.] 

COMMENTARY. 

AlteratlouB.— This rule corresponds to S. 305, C. P. Code, 1882. 
vith semo important additions and alterations. 

Id sub-rnle (1), the ■words^“cn suck terms" have been added after the 
■words " order for sale. ” 

In the first proviso, the words Ivtiate in $o far as a decree-holder is 
trUiitd to itt eff sveh tr.crey under the prtmtiens of rule 72," have been added. 
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Clause (3) is new. It has been added adopting the principles laid dowi 
in 3 C. 335 0. L. E. 295 and 31 C- 373, On this point there was a differ 

•ence'of opinion between the Calcutta and Bombay High Courts, the lattei 
holding that Or. XXI, r. 83 was appliaible to all sales of immoveable pro 
perty including sales under the T, P. Act (IV of 1882). See 25 B. 101 anc 
26 B. 379. This sub-rule (3) has set at rest the above conflicting rulings b^ 
adopting the principle laid down in the above Calcutta case and it has over 
ridden the Bombay rulings which are noted below. 


Scope of the rule.— Order XXI, r. 83 contemplates a mortgage or leas( 
or private sale only where “ the amount of the decree can be thus provided 
for. ^ A Court executing a decree can neither grant a certiflcate under thii 
section nor confirm a mortgage or other alienation of property, unless i 
appears that by such alienation the decree will be satisfied in full. — Gutu 
sami V. Veiikaiasarni, 14 M. 277. There should be a reasonable probability o: 
the debt being discharged by the profits of the estate within a reasonably 
short period.— Suftaj Narain v. Bam Pershad, 21 "W. E. 146. 

Sale of immoveable property. — This section does not apply to a 
decree on a mortgage when the decree declares that a certain property is tc 
^ sold in satisfaction of the mortgage-debt.— ITomia Khanum v. Ba^oop 
^oer, 3 0, 335 : 1 C. L. E. 295. See also Shyam Zishen v. Sundar Koer, 81 
National Bank. 6 L L J. 67. But in Krishnaji 
y. Manadev, 25 B. 104, it was held that this rule applied to all sales of 
including sales held under the Transfer of Property Act 
trv of 1882). See also Danappa v. Tamnappa, 26 B. 379 : 4 Bom. h. E. 61. 

But properties directed to be sold in execution of a decree for the 
enforcement of a mortgage or charge have now been excluded from the ope- 
ration of this rule by Cl. (3) of this rule which has adopted the principle 
laid down in the above Calcutta cases. 

The amount of the decree may be raised.” — No sale should be 
postponed and no certificate should be granted under sub-rule (2) unless the 
whole amount due on the decree can be raised by mortgage, lease or sale ; 
Gunisami v. Venkatasami, 14 M. 277. 


postpone the sale ’’—Postponement is a matter of discretion 
for the Court.— Bisftenmurt v. Land Mortgage Bank. 12 I. A. 7 : 11 C. 244 
tP. 0.). It should exercise a reasonable discretion and should not post- 
^po tk^ sale unless a fair case is made out by the judgment-debtor. — 
K*$hen Coomaree v. Goldb Ooomaree, 15 W. R. 477. 


A Judge IS not bound to allow a judgment-debtor a year’s time to pay 
ms decree, without the debtor assigning some good or sufficient reason for 
the delay, e g., that the money due to the judgment-creditor could be raised 
equally well in some other way than by immediate sale, and that the creditor 
would not by that arrangement be put to loss.— Ram Buttan v. Land 
Morlgaoe Bank, 17 "W. E. 193. 


A Court can postpone the sale for a reasonable period, if by 'sale, mort- 
gage, or otherwise, the debt can be cleared off 


Mohun V. liam Kant, 


i“8ix months. — Mohini 

7ri,„ K-Kt xj Qilso Bednumy. Mahomed Amin 

■ A A Pershad. 21 W. R. 146 ; 

tyazQoddeen v. Giraudh Singh, 2 N. "W. P. H. 0. E 1. 
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Where an application under this rule was refused nod the sale took 
place, an application to set aside the sale is maintainable under S. 47 and 
►r. 90— E«oni«ddin V. 46dul, 6 I. C. 489. 

“Authorizing him.’' — In anlborizing a private sale under this rule, 
a Court cannot empower a judgment-debtor to transfer any higher interest 
than he has and bind the interest of others in the property. — Danappa v. 
Yamanappa, 36 B. 379 : 4 Bom. L B. Cl. 

“ Notwithstanding anything contained in S. 64." — This is an enabling 
>TuIe and qualifies the provisions contained in S. 64 ; on compliance with 
the conditions o! this rule, a private alienation, notwithstanding S. 64, 
becomes absolute, not only against the claim of the decree-holder but against 
all claims enforceable under the attachment. — Shivlingappa v. Ckanbasappa, 
30 B. 337. 

Confirmation of sale. — Decree oi different Courts against -same judg- 
ment-debtor— Lsave given by both Courts to the judgment-debtor to raise 
-the amount by private sale under this rule. Confirmation of such sale by one 
'Court. Bold that as both the Conrfcs had concarronb jurisdiction to confirm 
■the sale, the confirmation by one Court was sufficient for the validity of the 
-sale, and that application to another Coure for coofirmation wassuporfiuous.— 
Andanapa v. Bhtmrao, 19 B, 639. 

A private sale, by a judgment-debtor with the permission of the Court 
■obtained under this rule but which had not been confirmed by the Court, 
did not convey to the vendor such title in the property as to entitle him to 
-msintaiD a suit for possession of the property against another vendee. — Srilal 
V. Ballabh Shankar, 1882 A. W. N. 243. 

Alienation by guardian of minor. — A mortgage by a minor’s certi- 
ficated guardian with the sanction of the Subordinate Judge under this rule, 
without the previoas sanction of the District Court under Ss. 29 and 30 of 
the Guardian and Wards Act (VIII of 1890), is invalid. — Dattaram y. GangU' 
ram, 23 B. 287. 

A permission under this rule is not sufficient for a. guardian who must 
have the sanction of the District Judge in spite of such permission. — Sarju 
V. District Judge of Benares, 31 A. 378 ; 6 A. L. J. 491 ; 2 I. C. 856. See also 
Dwiiendra v. Monorama, 49 0. 911 ; 36 C. Ii. J. 326 : A. 1. E. 1922 Cal. 150. 

Appeal.-^-No appeal lies against an order refusing to postpone a sale 
under this rule, but the party aggrieved may apply for revision of the order 
under S. 115, and the High Court may in a proper case quash the order ; 
B.K. cfc. Ohttty F\rm v. Suhraya, 3 K. 132: 89 I. C. 300. A. I. E. 1925 
Kang. 271. No appeal lies against an order passed under this rule. — Lachhman 
V. Sunder, 109 1. 0. 524. 

84-' (1) On every sale of immoveable property tbe person 

Deposit by por- declared to be the purchaser shall pay im- 
ehaiep and re-sale mediately after such declaration a deposit of 
to defanu. twcnt^'-five per cent, on the amount of his pur- 

chase-money to the ofRcer or other person conducting the sale, 
and, in default of such deposit, the property shall forthwith be 
re-sold. [S. 30G.J 
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('.^) Where the decree-holder is the- purchaser and is 
entitled to set off the purchase-money under rule 72, the Court 
may dispense with the requirements of this rule. [New.]; 

COMMENTARY. 

Alterations.— Sub-rule (1) of this rule corresponds to S. 306, C. P. 
Code, 1882, •with some modifications. 

The ^vDrds “ under this chapter ” which occurred in the old section after 
the words " immoveable property ” have been omitted ; the words ‘ or other 
person ” have been added after the words “ to the officer and the word 
“ re-sold ” has been substituted for the words “ bo put up again and sold ” 
which occm*red in the old section. 

Sub-rule (3) is new, and it has been added to meet the case of Gopal 
Singh V. Roy Bumvaree Lall, 5 C. L. R. 181, where it was hold that a decree- 
holder buying with permission and desiring to sot-off his purchase-money 
against the amount of the decree is not exempt from the necessity" of making 
a deposit of 25 per cent. Under this sub-rule (2), the Court may dispense 
with the requirements of sub-rule (l), whore the decree-holder obtains per 
mission to bid under r. 72 

In rr. 77 and 84 express reference has been made to a re-sale so as to 
make it clear that the default mentioned in those rules will attract the 
consequence indicated in r. 71. In this connection reference may be made 
to Ramdhani v. Rajrani, 7 C. 337: 9 C. L.E. 23. — Sec the Report o/ the 
Special Committee. 

“ Declared to be the purchaser.” — An execution sale is not complete 
until the presiding officer has accepted the bid and declared the purchaser.-— 
Jai Bahadur v. Matukdhan. 2 P. 648 : 7C I. C. 113 : A. I. R. 1923 Pat. 
525. So a person who has not been so declared by the Court, but whose bid 
has been accepted by the fall of Ibe hammer and who fails to deposit 25- 
per cent, of the purchase-money, cannot be made liable for the difference in 
price when the property is sold immediately after. Till then the bidder can 
te'voko the offer and the Court may refuse to accept the highest bid which 
is merely a conditional offer. — A/aznddin v. Sowell, ^ R. S09 : 114 I. C. 
522 : A. I. R 1929 Rang. 12 See also Punjab National Bank v. Sundar 
Singh, 118 I C. 901: A. I. R. 1929 Lab. 673. But 6 R. 409 has been overruled 
by the Full Bench decision in Mahomed Tacoob v. P. L. R. M. Firm, 9 E. 
608: 135 I. C. 651: A. I. R. 1932 Rang. 17, which has held that as soon as 
the bid of the highest bidder is accepted by the officer conducting the sale, 
the sale is effected and the purchaser has no right to withdraw his bid. 

“In default of such deposit.” — The officer conducting the sale 
cannot insist upon a deposit being made before acceptance of a bidding ; but 
it it appears that persons -without means have been put forward to make 
sham biddings and to fraudulently fmstrate'the sale, he would be justified in 
inquiring into the trustworthiness of the bidder before accepting his bid.— - 
Rajah Muhesh Naram v. Ktshanund, 9 M. I. A. 328, 

Failure to deposit; whether a "material irregnlarity.”^ — It was 
held by “’ababad High Court in Jntizam Ali t. Narain Singh, 5 A. 316 : 
that ifi^^^ ^'it of 25 per cent, is not made immediately the sale is 
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altogether void. This \vas followed in Amir Begam v. 27w Bank of Upper 
India, 30 A. 273, hot a Full Bench of tho Allahabad High Court has held 
that these rulings are no longer applicable to tho law as defined in tho 
present Code. — Sita Bam v. Janki Bam, 44 A. 260 (F. B.) : 65 I. C. 813 : 
A. I. E. 1923 All. 200. Tho High Court of Calcutta has hold that failure 
on the part of the person declared to be the purchaser at a sale in execution 
of a decree to make the deposit of 25 per cent, immediately under this rule, 
constitutes only a " material irregularity " in conducting the sale, which 
would render the sale voidable if substantial injury has been caused by 
reason of such irregularity. — Bhim Singh v. Saru'an Singh, 16 C. 33. The 
same view has been taken by the High Court of Lahore in Behan Lai v. 
Bam Ghand, llO I. C. 773. In Venkata v, Sama, 14 M. 227, the High Court 
of Madras has held that any delay in making tho deposit under r. 84 is not 
more than a mere irregularity and does not vitiate the sale. See also Baman 
Chetty V. Olagappa Cketty, 3 L. B, K. 225 Bub if the balance of the purchase 
money is not paid, there is no sale under this rule. — Munskt Mahomed Ali v. 
Eibrta, 15 C V7. N. 350. 

Sale when complete — The (unction of a Bazir or other officerappoint- 
cd to conduct an auction-sale is of a ministerial character. If he conducts 
it in tho presence of the presiding officer, and the latter forthwith declares 
under Or. XXI, r. 64 who the purchaser is and signs the formal order, 
the sale is complete. If It is not held in his presence, it can be com* 
pleted only by his order closing tho bid or an order accepting the bid under 
Or. XXI, r. 84. Where in anticipation of sanction, the Nazir accepts the 
deposit required from the highest bidder there is only in law an oiler and 
it is open to the Court to resume tbe auction : Jatbadhar Jha v. Matuk- 
dhan Jha. 2 P. 648 : 76 I. 0. 113 : A. I. E. 1923 Pat. 525. The sale was 
ordered to take place in the precincts of tbe Court on the 4th and 5th May, 
1931. A report was called for on tho 7th May, 1931 and the application 
objecting to the sale was filed by the judgment-debtor on the 5tb of June, 
1931 : held, that tbe sale was not complete on the 5th May, and that the 
applioatiou was within time. — Jetha Mai v. Punjab and 5in<i Bank Ltd., 
138 I. C. 86 ; A. I. E. 1932 Lab. 525. 

Tho mere making of tbe fast bid does not conclude the safe ; it is 
necessary for the conclusion of the sale that the officer conducting it should 
accept the final bid, make a declaration as to who is the purchaser and also 
order him to pay the deposit under this role.— -Munshi Ldl t Bam Narain, 
35 A. 65. 

" Where the decree-holder is the porohasBr.” — Sob-rule (2) is new. 
It empowers the Court to dispense with the 25 per cent, deposit when tho 
decree-holder is tbe auction-purchaser. This sub-rule does not require the 
making of an express order exempting the decree-holder from the deposit 
of 25 per cent, of tho amount of tho purchase-money ; the permission under 
Oc. XXI, r. 72 impliedly dispenses with such deposit.— 27«r Din r. Bulaqi 
Mdl, 131 1. 0. 227 : A. I. B. 1931 Lab. 78 ; Mathra Das v. Brij Bant, 316 
I. 0. 212 : A. I. R. 1929 Lab. 492. 

" In default of such deposlt.’'~A decree-holder or other person who 
P^hasea property at a Court-sale and fails to pay tbe deposit (25 per cent.) 
directed to be paid under this rule is a defaulting purchaser within tbe 
C. P. c.—no 
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meaning of rule 71 and liable, as such, to make good any deficiency of price 
happening on a rs'sale and all expenses attending the Bame.-^cTavfieTbAai v. 
Harihhai, 5 B. 575. See also Vollahhan v. Pangunni, 12 M. 454. 

The provisions of Or. XXI, r. 71 for making a defaulting purchaser 
liable for any deficiency on a re-sale, extends to all sales, whether of move- 
able or immoveable property, and also to re-sales held under Or. XXI, rr. 77, 
84 and 86. — Samdkant v. Sajrani, 7 C. S37 : 9 C. L. E. 2S. See also 
Sajendra Nath v. Sam Oharan, 2 0. "W. N. 411, where it has also been held 
that Or. XXI, r. 87 does not apply toa case in which the property is put up 
again and sold forthwith under this rule. 

In ease of any irregularity or misrepresentation by the auctioneer in con' 
ducting the sale, the officer conducting tba sale instead of proceeding under 
this rule should refer the matter to the Court, when it appears to him that 
the bidder has been misled by such misrepresentation. — Kala Mea v. 3ar- 
perinh, 36 C. 323 (P. C.) : 9 C. L. J. 165 : 13 C. W. N. 249, 

"Where a decree-holder, having bid for tbe property, failed to pay tb© 
poundage fee in the manner required by the High Court rules, and the pro- 
perty was again put up for sale. Meld^ that r. 71 applied, and not rr, 84 and 
86. — Madhu Sudan v. Puma Chandra, 9 0. L. J. 115. 

In the absence of proof of substantial injury to tbe judgment-debtor, an 
anction-pnrohaser's omission to deposit tbe 25 per cent, in Court is a mere 
irregularity and does not vitiate the 8ale.~J«oj/«lfa v. The Punjab National 
Sank Ltd., 67 I. C. 427. It is not open to tne Court to extend time for 
payment, but still when tbe Court extends time and the sale is confirmed it 
cannot be set aside merely on the ground of the irregularity. — Varanklcotv. 
Vyhunda, 69 I. 0. 1001 : 43 M. L. J. 477 ; A. I. E. 1923 Mad. 48. 

“ Forthwith.” — The word ” forthwith ” shows that the re-sale is a con- 
tinuation o! the original sale and no adjournment is therefore allowable.' — 
Bhim Singh v Sarwan Singh, 16 C. 33, 38 : Sari Singh v. Ckaudkri Santaan, 
A. I. E. 1929 Lah. 744 , Babu Singh v. Gurbakhsh, 107 I. 0. 274 ; A. I. B. 
1928 Xrah. 249. But see Vallabhan v. Pangunni, 12 M. 454, where it was 
held it was a re-sale for the purposes of r 71. See bX%o Banumayamma 
Arikamma, 53 M. 900 : 127 1. 0. 303 • (1930) M. W. N. 714 ; A. I. E 1930 Mad. 
761 59 M. L. J. 267 (F. B.), where ib has been held that the word “ forth- 
with ” means ” as expeditiously as cimumatances permit,” in other words 
within ” such time as appears to be reasonably early having regard to all the 
’circumstances"; so where after tt-» - f-n-i- — i-...— -i. , j.*... 

issued and the re-sale was held 2 ■ ■ . . that 

under these circumstances the rc • ' • held 

“forthwith” and the purchaser liable to make good the deficiency on 
re-sale. 

An officer conducting a second sale under this rule is not bound to 
commence from tbe next highest bid below that made by the defaulter. He 
may do so if the next higher bidder is willing to abide by his bid, otherwise 
ho should .oommonce the sale netJo . — Gout Mookhv. LaltaGour, 1 W. B. 
Mis. n. ^ , 



Or. XSI. SALE or immoveable pbopehty 174] 

rfriiTss. 

An offer to buy or eeU may bo retracted at any time before it ifl 
nnconditionally and compTiekely accepted by words and conduct and a bid- 
ding at an auction is a more offer which may bo retracted before the hammer 
is down.— 'Affra Banfc v. Hamlin, 14 M. 235, 


S5‘ The full amount of purchase-money payable shall b€ 
Time or payment purchaser into Court before the 

-jnfnUofpiiMhaee- Court closes on the fifteenth day from the sale 
-money. of the property : [S. 307.^ 

Provided that, in calculating the amount to be so paidintc 
•Court, the purchaser shall have the advantage of any set-off to 
which he may be entitled under rule 72. 

COMMENTARY. 

Alteration. — The first para, of this rule corresponds to S. 307, 
0. P. Code, 1831. with some alterations and omissions, Tho words " exclusivt 
0 / such dav. Cf */ the fi/tienlk day be a Sunday or other holiday, then on thi 
first office day after the fifteenth day " which occurred in the old section, have 
been omitted : and the word "from " has beetj substituted for the word 
after " which occurred to the old Code. The object of substitating tbs 
■^vo^S " from" for Ibe word “ alter *' \7iU be clearly understood on teierenot 
to S. 9 of the General Clauses Act X of 1837. 

The reason for the omission of tbe words "ozcluslve fifteenth day/' 

•wbich occurred in the old Code, is that there is already a codified ia^7 on tbu 
point, in S. 10 of tbe General Clauses Act X of 1897. The omission baf 
been made adopting the law as laid down in Surendra Narayan v. Souravini, 
10 0. W. N. 535 : 3 0. L. J. 339, in which all tbe cases on the point have 
been referred to and discussed, 

“ Shall ba paid," — The provisions of this rule are imperative, and musi 
bo given effect to. On default by the purchaser to deposit the purehase-monej 
within 15 days of the sale, the deposit of 25 per coot, must be forfeited, not 
withstanding that the decree-holder and the judgment-debtor do not asb foi 
a re-sale but consent to tfao original sale being allowed to stand. — Samba 
sica Ayyar v. Vydinadasami, 25^1. 535. iSee also Mathura v. Gauri Shankar 
32 A. 380. The defaulting purchaser is answerable for any loss occasioned b 3 
. re-sale. — Javherbai v. Banbhai, 5 B. 575 ; Itamdhani v. Hajrani, 7 C. 387 
9 0. L. R.'S3 ; Vallabhan t, Panjunni, 12 AT. 454. 

Time-limit for the payment of the purchase-money. — In order tc 

• satisfy the requirements of this rule it is necessary that the money should 
reach the Court within the time allowed, viz,, before the closing of the Court 

■ on tbe 15th day. Section 148 does not authorise the Court to enlarge the 
period fixed by this rule fortbo payment of tbe balance of the purchase-money 
' because the period is fixed by the statute and is not fixed or granted by 

• the Court. — Kalipada v, Easanta, 35 C. W. N. 877. 

Under the rules o! the High Court, dated 21st 3ane, 1892, payment 
. into the Government Treasury is equivalent to payment Into Court for tho 
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' purpose of this section (t.e., this rule ). — Srinivasa v, Malayacha, 7 M. 121. 
But payment by the purchaser in the Post OfEce within time is not payment,, 
because the Post Office is not the agent of the Court . — Bam Chandra r. 
Sulrao, 22 B. 415. 

- When an order has been made for payment of money' in a suit on a- 
certain date, and the Court was closed on that date, a payment made on the 
following day would be a good payment for the purposes of the order. — 

, Aravamudu v. Samiyappa, 21 M. 385 ; Peary Mdhun v. Anunda Charan, 18 - 
0. 631 ; Surendra Narayan v. Souravini, 3 0. L. J. 339 ; 10 0. W. N. 535 ; 
Sunderahai v. Bapuna, 116 I. C. 65 : A. I. E. 1929 Kag. 305. See also Bejoy 
'Singh V. Kirtyanand, 13 P.h T. 559. In Motiram v. Bhivraj, 20 B. 745, 
it has been held that the time during which a Court is closed for the vacation,, 
is not a holiday within the meaning’of this rule. Days on which the office- 
is open and the purchase-money for property bought at a Court-sale could 
have been paid are office days. 


Where the purchaser at a Eegistrar’s sale is out of time in paying the 
balance of the purchase-money into Court, the practice of the Original Side 
of the Calcutta High Court is that payment of interest follows as a matter 
of course . — Kanyelall v. Shama Churn, 21 C. 666. 


Time for paying balance of purchase-money may be extended with * 
the consent of the parties concerned.— Time can be extended for payment 
of the balance of the purchase-money with the consent of the parties • 
concerned ; Badha Kishan v. Bari Singh, 100 I. C. 800 : A. I. E. 1927 Lah. 
887. If it be extended without tbeir consent, the case is one of “ material 
irregularity ” within the meaning of Or. XXI, r. 90; Varankkot v. Vykunda, 
43 M. L J. 477 ; 69 I. 0. 1001 : A. I. R. 1923 Mad. 48 ; Nathu Mai v. 
Malawa Mai, 122 I. C. 561 : A. I. E. 1981 Lab. 16. The effect of the consent • 
is to waive the irregularity and the original sale must be held to be a 
re-sale.-^E’aZipadfl v. Basanta, 35 C. W. N. 877. 

Proviso. — The proviso is new. The effect of the order for set-off is • 
that the whole amount of the bid minus the poundage expenses should be 
set-off against the decree amount and nobody should look forward for payment 
_ either on the date of the sale or fifteen days thereafter. But if the amount 
of the bid is far larger than the decree amount, then though the decree-holder 
may be excused from depositing the 25 pet cent, at the date of the sale, he can- 
pay the same within 15 days thereafter. In such a case Or. XXI, r. 85 operates. 
But in a case where the amount of the bid is less or equal there is no scope 
for looking forward for payment under r. 85. In such circumstances 
the whole of the set-off must be deemed to have been received or 
realised eo instanti the sale is made. — Bamaraju v. Lakshmiah, (1930) 
M. W. N. 568 ; 130 I. 0. 458 : A. I. R. 1931 Mad. 103. There is no provision 
^ j’ - second sale on the ground that 

* ' t off the purchase-money against the • 

‘ ' I ont of his own pocket money 

for rateable distribution to the other decree-holders, a contingency' not • 
expected by him when he applied for permission. — Navajbhevdu v. Totaram, . 
33 Bom. L. E. 503 : A. I. R. 1931 Bom. 262 : 133 X. 0. 737. 
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86. In default of payment within the period mentioned 
in the last preceding rule, the deposit may, if 
pfocedore In de- Court thinks fit, after defraying the 

an o payment, expenses of the Sale, be forfeited to the Govern- 
ment, and the property shall be re-sold, and the defaulting 
purchaser shall forfeit all claim to the property or to any part 
'of the sum for which it may subsequently be sold. [S. 303.]’ 

COMMENTARY. 

Alterations. — This rule corresponds to S. 303, C. P. Code, 1882 with 
an important alteration. 

“ May be forfeited to the Government. " — The words " may, if the 
•CoxiTt thinks fit ” have been substituted for the word “ shall " which occurred 
in the old section. The above change has been introduced to override the 
•case in Sambasiva Ayyar v Vydwadasami, 25 M. 535, in which it was held 
that the provisions of this section (rule) as regards forfeiture were imperative. 
But by the present rule the Coart according to the circumstances of each 
•case, can eseroiso its discretion with regard to forfeiture. 

“The committee have altered this rule in order to prevent its being 
obligatory on the Court to forfeit the deposit in every case. The rule as it 
stands at present has caused great hardship in certain circumstances, vide 
' the 00-96 ot Sambasiva Ayyar v. Vydtnadasami, 25 M. 535 .” — See the Beport 
of the Special Committee. 

On default of payment within the period mentioned in r. 85, the Court 
‘is not bound to order the property to 1^ re-sold. It has a discretion to do 
so or not, the expression “ may, if the Court thinks fit,” being substituted 
lin place of the old word ” shall.”-— Busflu’flu v. Anpurna, A. 1. R. 
1926 All. 609. 

The law casts an imperative duty on the Court to have the property 
ro-sold and to recover the balance from the defaulting auction-purchaser who 
-may be the decree-holder. There is nothing in law to justify the view that 
ro'Salo should not take place unless the Court is moved by the decree-holder; 
any one who is interested in having the property re-sold can move the Court 
to do what is its duty . — Chitar Sinyh v, Laehmi Naratn, 138 1. 0.103: 
•.SO A. L. J. 601 : A. I. R. 1932 All. 393. 

"The defaulting purchaser shall forfeit all claim to the pro- 
perty.”— ’When A and B both apply to purchase a property at an auction-sale 
•in a certain proportion agreeing to pay the price also in that proportion and 
• do actually deposit the 25 per cent, of the purchase-money in proportion to 
their shares, but at the time of paying the balance of the purchase-money, 

A is unable or unwilling to pay and B pays the whole balance amount, but 
immediately after the sale*ccrtiGcato is issued, A comes forward and claims 
•to pnrehaso his share of the property, payment by B must be decreed under 
•T. 85 to bo also on behalf of >1, and yl is entitled to purchase his share; 

■ Bhabataran v. Duryeshnandini, A. I. R. 1926 Cal. 719. 

Applicability of this role to the Original Side of the High 
'Court.— The provisions of r. 86 do not apply to a sale in execution of a decree 
-of the Original Side of a Chartered High Coart to enforce a deed of charge. 
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In. aucli a ease the deposit ot 25 per cent, (less the Begistrar'a commission) '' 
is forfeited to the decree-holder in part payment of the mortgage debt.— 
Gowal Das v. Luchmi Chand, 57 C. 108: A. I. E. 1930 Cal. 824 (dis*- 
tinguishing 48 0. 69). 

Appeal. — An appeal lay from an order passed upon an application under^^ 
this rule to make a -defaulting purchaser liable for the loss sustained by a - 
re-sale. — Bam Dial v. Bam Das. 1 A. 181 {F. B.) Kali Kishorey. Gum ^ 
Prasad^ 2. 0. "W. N. 408 ; Bay Nath Sahai'y. Mokeep Narain", 16 0.535; 
and BajeTidra Nath v. Bam Charan, 2 C. W. N. 411, See also Sitaram v. 
Jankiram, 44 A. 266 (F. B.) ; 65 I. C. 813 : A. I. E. 1922 All. 200. But see - 
Deoki Nandan v. Tapesri Lai, 14 A, 201 (F. B.) ; and Ilahi Bakhsh v. Baij ■ 
Nath, 13 A. 569. 


‘S7. Every re-sale of immoveable property, in default of ’ 
payment of the purchase-money within the period ' 
re^au^*"^****” allowed for such payment, shall be made after" 
the issue of a fresh proclamation in the manner 
and for the period hereinbefore prescribed for the sale. 

[S. 309-] ,j 


COMMENTARY. 

Alterations. — This rule corresponds to S. 309, C. P. Code, 1882 i.. 
with this modification only that the word “ proclamation " has been substitu- 
ted for the word “ notification ” which occured in the old section. 

, Fresh proclamation. — A fresh proclamation is only necessary where • 
a re-aale takes place in default of payment of the full amount of the purchase- 
money within the time-limit prescribed by r. 85. 

This rule dogs not apply to a case In which the property is put up again' 
and sold forthwith under r. 84 for default of payment of 25 per cent, 
deposit . — Bajendra Nath r Bam Charan, 2 C. W. N. 411 ; Vallahhan v. - 
Pangunni, 12 M. 454. 


SS. Where fche property sold is a share of undivided’ 
, . immoveable property and two or more persons, 

to of^^oiiione is a co-sharer, respectively bid' 

ence, same sum for such property or for any lot,- 

the bid shall be deemed to be the bid of the 
co-sharer. [S. 310.] i 

COMMENTARY. 

Alteration.— This rule corresponds to S. 310, C. P. Code, 1882, with- 
some alterations. The words ''respectively hid the same sum for such- 
property or for any lot, the bid shall be deemed to be the bid of the co-sharer," 
have been substituted for the words "respectively advance the same sum at • 
any bidding at such sale, such bidding shall be deemed to be the bidding of ' 
the co-sharer," which occurred in the old section. Ko otherohango has been ■ 
made. This rule is similar to sub-rule (3) of rule 77, which relates to thesale^ 
of moveable property. 
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Share of undivided Immoveable property.— Tho pronsiona of 
S. 310, C. F. Code. 1882 (Or, XXI, r. 88) itro not applicable in a case T?here 
the property sold is not a share of undivided immoveable property, but the 
rights and interests of a mortgagee in such a share.— /aiVnm v- Beni Prasad, 
3 A. 15. 

Co-sharer. — ^The requirements of this rule are not satisfied by the co- 
sharer preferring hia claim to the right of pre-emption before the property 
is knocked down, and oCforing to pay a sum equal to that bid by the highest 
bidder. It coatemplataa a distinct bid by the co-aharar in the ordinary 
manner of offering bids . — -Bira v. Unas Alt, 3 A. 827 (2 A. B5O/ollo0ed). 
See also Sn Kishen v. Deh Ram, (1888) A. W. N. 203. 

A co-sharer whose bid was not accepted, tho sale being confirmed in 
favour of another bidder, has no lorus standi under Or. XXI, r. 90, to have 
the sale set aside . — Bisheshar Evar v. Bari Singh, 5 A. 42. 

Whore a co-sharer asserted his right of pre-emption in a sale of a share 
of an undivided immoveable property by offering tbe same amount as the 
person preceding him did bid. there was sufficient compliance with tbe 
requirements ol Or. XXI, r. 8S,--lQbal Btisain v. Bjaz Busain, 36 1, 0. 654 
(2 A. 850; 3 A. 827 referred to). 

A title to a share in undivided immoveable property sold in execution of 
a decree which is still defeasible at the date of the sale in execution is not 
Buflacient to support a claim for pre-emption under this rule . — Abdul Ohafur 
V. Ohulam Busain, 35 A. 296. 

Appeal.— Order XLIII, r. 1 provides for no appeal against an order 
passed under this rule. 

A share of an undivided immoveable property was put up for sale in 
execution and was knocked down to a stranger. Before it was knocked 
down to him, the decree-holderwhowasa co-sharer of such share, after obtain, 
ing permission to bid, bid the same sum as that for which it was knocked 
down to tho stranger claiming tbe right of pre-emption. The Court confirmed 
the sale in favour of tbe decree-holder. Beld that an appeal would not lio 
against the order coufieming the sale.— JTtmirtwidin Khan v. Abdul Rahim, 
3 A. 674. 

No appeal lies from an order refusing to restore an application under 
this rule which bad been dismissed for default in appearance .— Bibt 
V. Abdul Samad, 29 A. 696. 

Where immoveable property has been sold in 
execution of a decree, any person, either owning 
such property or holding an interest therein by 
virtue of a title acquired before such sale, may 
appl}' to have the sale set aside on his deposit- 
ing in Court, — 

(a) for pa^Tnent to the purchaser, a sum equal to five 
per cent, of the purchase-money, and 


S9. (1) 

&7pIicaUon to 
«et attde •sle 
deposit. 
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(h) for payment; to the decree-holder, the amount speci- 
fied in the proclamation of sale as that for the 
recovery of which the sale was ordered, less any 
amount which may, since the date of such pro- 
clamation of sale, have been received by the 
decree-holder. 

(2) Where a person applies under rule 90 to set aside the 
sale of his immoveable property, he shall not, unless he with- 
draws his application, be entitled to make or prosecute an 
application under this rule. 

(3) Nothing in this rule shallrelieve the judgment-debtor 
from any liability he may be under in respect of costs and 
interest not covered by the proclamation of sale. [S. 310-A.] 

COMMENTARY. 

Alteration. — This rule corresponds to S. 310-.4 of fcho old Code, but 
eeveral additions and alterations have been made in it to meet several con- 
flicting rulings. 

“ Words have been added so as to make it clear that a purchaser 
acquiring a title before the sale in execution, can claim the benefit of the 
rule. In other respects the committee consider it advisable to adhere to 
the wording of the section. The proposal that the sale should be set 
aside on payment of the purchase-money instead' of the amount specified in 
the proclamation is, in our opinion, fi-augbt with danger : it would be 
obviously useless, unless subsequent protection were given to the property, 
and such protection might lead to collusion, which would be most prejudicial 
to the decree-holder.” — See the Beportofthe Special Committee. 

The omission of the words ” under this chapter " which occurred in the 
old section, has set at rest the diversity of judicial opinion which hitherto 
existed regarding the applicability of S. 310-A to sales held under mortgage- 
decrees. The above change seems to have been made to meet the Full Bench 
case reported in 25 C. 703 ; 2 C. W. N. 353, in which it was held thar- the 
provisions of S. 310-A of the old Code were not applicable to sales held in 
execution of mortgage-decrees. By the omission above referred to, by the 
insertion of rules 4 and 5 in Or. XXXIV, (which correspond with Ss. 88 
and 89 of the T. P. Act, IV of 1882), in the amended form, and also by the 
introduction of rules relating to mortgage-decrees in the said Or. XXXIV, 
the Calcutta Full Bench case has been overridden. In framing this rule the 
Legislature has adopted the views expressed by the Allahabad, Bombay and 
the Madras High Courts. 

The words “ any person, either otoning stich property or holding an interest 
therein by virtue of a title acquired before such sale," have been substituted for 
the words “ any person whose immoveable property has been sold,” which 
occurred in the old section, as the wording of the old section gave rise to 
several conflicting rulings. The wording of the present rule will not only 
include the owner of the property sold, but also include any person who 
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holds any sort of interest in the said property by virtue of a title acquired 
before the sale. Thus the present rule includes a prior private purchaser, 
■donee, mortgagee, a prior auction-purchasor, a mokuraridar, a tenant, a bone* 
Bcial owner and bcnamdar, as in some cases the benoGcial owner may be 
barred by the act and conduct of hlsbenamdar, etc., etc. 

Clause ia) is similar to Cl.(a) of the old section. Clause (6) is also similar 
-to Cl. (6) of the old section. 

Subrulo (3) corresponds to the proviso to the old section, with some 
modifications. The words “ tinlesi he totlhdraws his application " have been 
added after the words '* he shall not.*’ The above addition has been made 
for the benefit of the applicant, who under the old section had no right at all 
to take the benefit of this rule, if H© previously filed any application 
•under S. 311, 0. P, Code, 1882. The words “ or prosecute ” have also been 
added after the words ** to make.” The above addition has been made to 
prevent an applicant fr ‘ *- -■•-i- . 

provisions of sub-rule 

And also under rule 90 • ■ ' ■ 

under rule 90 to set aside the sale. 

The period of limitation (30 days), and the Court’s order for setting 
aside the sale, which were mentioned in the old section, have been omitted 
from this role and reproduced in sub-rule (2) of rule 92. Notice of application 
under this rule must be given to the decree-holder and the auction-purebassr 
(Vide the proviso to rule 92). The old section was silent on this point. 

Object of enacting the present rule.— The necessity of giving the 
power of making a deposit to a wider circle and to put a stop to the conflict 
of decisions was recognized by the Logislatnre, and the law appeared 
in the form of rule 89 of the new Code in place of S. 310-A of the old Code. 

An application under this rule is not invalid simply because there 
ijs no express prayer for the setting aside of the sale —^Ranya v Baliram, 
106 I. C. 333 • A. I. R. 1928 Nag. HI. Sec also Rams Sivendrav, Audh 
Bihary, 71 1 0. 332, noted post. The object of the rule is to put an end to 
overy kind of contention and dispute. If the debtor wants to keep a dis- 
pute open his remedy is r. 90 and not r. 89. The effect of payment is 
automatically to extinguish the debt and the decree-holder’s remedy is 
gone. — Kummahttly v. Nulakandan, 53 BI. 943 : 128 I. 0. 609 : (1330) 

W. N. 524 : A. I, R. 1930 Mad. 921 : 59 M. L. J. 893. 

This rule does not apply where certain properties are sold under 
•Or. XXI, r. 32 (2) to compensate the decreo-holder for the judgment-debtor’s 
wilfully disobeying the order of the Court passed in a suit for restitution 
•of conjugal rights, — Gahurali v Asia Khatun, 66 C. h. J. 140, 

” Any person either owning such property or holding an interest 
iherain by virtno of a title acquired before such sale," — A judgment- 
•debtor whoso immoveable property has been sold, may apply under this 
rule ns ” a person owning such property." But if the judgment-debtor has 
transferred his interest in the property after the Court-sale, the question 
arises whether he or his transferee is entitled to apply for setting aside tho 
«ale under this rule. The Allahabad High Court, in Jshar Das x Asaf Ali, 
34 A. 186, has held that in snch a case neither the judgment-debtor nor hjg 
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transferee after the Court-sal© is entitled to apply under this rule, 
this connection Ydd Rem v Suttdar Singh, 45 A. 425 : 74 1. C. 778 1 A. I. S 
1923 All. 392. In a recent case tb© same High Coart has held that th 
judgment-debtor was entitled to apply, hut not the transferee ; Ratima^l 
ffasna v. Baldeo, 48 A. 188 (R B): 93 I. 0. 24 : A. I. R. 1926 AIL 204. ^ 
Bombay High Court, in Pandwrangr v. Gevind, 40 B* 657 ; 37 I. 0. 211 
has held that the )udgment-debtor is entitled to apply, hut not the subse 
quent purchaser. The Patna High Court followed the Bombay deoisi^ i' 
manwanU v. Sheo ShanHr, 4 P. h. J. 340 : 51 1. C. 873. The Calcutta Hig 
Court, in Saroda Kitpa Lala v. Jffarendra, 49 0. 454 : 26 0. W. N. 149, ha 
held that the subsequent purchaser is not entitled to apply. 

The words ” owning such property ’'^and “ holding an interest therein 
should not be read independently of the expression ” by virtue of a titl 
acquired before such sale.*’ It has been held by the Bombay High Court i: 
Pandtirang v. Gownd, 40 B. 557 : 37 I. C. 211, that there is no reason t 
limit the words “ by virtue of a title acquired before such sale ” to the word 
holding an interest therein’* so as to read the first clause “owning sue 

property" as if it stood by itself. The Madras and the Patna High C<mrt 

have taken tb© same view in Sundaram. v. Afausa, 44 M. 554 (F. B.): 63 I* (■ 
937 • 40 M. B. J. 497, and Dhanwanii v. Sheo Shankar^ 4 P. L. J. 340: 6 
I. C. 873. It is clear, therefore, that the applicant under Or. XXI, r. 8 
must be a person who can. even at the date of Ms application, be proved t 
be ft person, either owning the property or holding an interest therein b 
virtue of a title, and further that that title most have been a pre'existln 

*!H.. j . A.. .... . t-.e... *>. . of th 

• • • ■ , • lubsistin 

. • Onkar \ 

Dkan Singh, A. I. R. 1926 Nag. 10 : 90*1. C. 963. 

—'Whether a trespasser in possession of the property soldi 
Court auction has an ‘ interest ’ which will allow him to apply unde 
Or. XXI, r. 89 to have tbo sale set aside . — Adeuna v, Chinna Ramayya, 5 
U. 770 ■ (1928) M. W. N. 169 : 109 I. C. 163 ; A. I. B. 1928 Mad. 1191 : 5 
M. L. J. 445. 

Immoveable property.— The interest of a mortgagee in a usufructuar 
mortgage is immoveable property within the meaning of Or. XXI, r. 89.- 
ifang Bahadur v Bkagal Ram, 52 A. 233 : 28 A. L. J. 330 ; 122 I. 0. 409 
A. I. R. 1930 All, 110. Sale of a house apart from the ground on which th 
bouse was situated and which belonged to an outsider, was still a sale o 
immoveable property for the purposes of Or, XXI, r. 89 and the judgment 
debtor could make tbo deposit thereunder . — Rang Lai v. Bishunatk, 1* 
E. B. 155. Sec also Kunr Lalahmirai v. Shankar, 124 I. C. 48 : A, I. B 
1930 All. 613. 

Who may apply.— In oxeentiou of a decree against a judgment-debtor 
his property was sold by aoctlon. Prior to the execution-sale, be effected 
private sale to another person. Subsequently, the judgment-debtor applic 
under this rule to sot aside tho oxecution-aala. Held that, notwithstandio: 
the privat* — • » • . apply under this rule to sot asid 

the sale.— ■ . 35 B. 631 : Dhanwanii r. She 

Shankar, Ttranna v. Sattiraju^ 63 M. L. J. 167 
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A jndgment'debtor, 'whoso property has been sold at a Court’sale, has 
a right to apply to have the sale set aside as a person ''oiiming" tho property, 
although he has transferred or attempted to transfer his interest in the 
property to a third party after the Court'sale.—Pflndnrar.^ v. Oovind, 40 B. 
557 : 87 1. C. 211: 18 Bom.L. R. 571; Dhantcanii v. Sheo Shankar, noted ante\ 
Sundaram v. 44 M. 654 (P. B.) : 63 I. 0. 937 : Fatima-ul’Basna v. 

Baldeo Sahai, 48 A. 188 (F.B.) : 93 I. G. 24 : A. I. E. 1926 All. 204 ; Madhuri 
Saran v. Bishambhar, 49 A. 839 ; 102 I. C. 471 ; A. I. E. 1927 All. 561. 

A beneficial owner can apply under this section {i.e , the rule), when the- 
property was sold in execution of a decree against the benamdar. — 
Bdburam v. Bam, Sahai, 1 G. L, J, 29*n : 8 C. L. J. 305 {foUovnng 1 C. W. N. 
135). 

A co-sharer may apply under this Tn\G.—Tuhiram v. Izzat Ali, 30 A. 
192 ; Bamchandra y. Srinivasa, 51 M. 246 ; A. I. E. 1928 Mad. 399: 109' 
I. C. 297 : 54 M. L. J. 455. 

A co-heir may apply under this rule. — Abdul v. Matiyar, 30 0. 425. 
A legatee under a will may apply, Dkannamal v. Veeraraghava, 44 M. L. J. 
325. 

A reversioner is a person “ interested ” and can apply. — Pankhabah v. 
Nani, 19 C. L. J. 72. 

A purchaser who pxirohased the property after attachment but before sale 
can apply. — Gosto v. Sankar, 26 0. L. J. 127 ; Siyaram v. Bam Narayan, 
27 N. L B. 309. The fact that bis objection to attachment under r. 58 
was dismissed on a ground not affecting the genuineness of the sale in his 
favour or that be brought no suit enbsequently under r. 63 is no bar to his 
application to set aside the sale under r. 89. — Ibid. 

A benamdar of a person whose immoveable property Is sold, has a right 
to apply to have the sale set aside under this rule.— East Poddar v. Bam 
Krishna, 1 C. W. N. 136. 

A mortgagee of a tenure or holding sold in execution of a decree for 
arrears of rent due in respect of it is entitled to make an application under 
this rule. — Pareshnath v. Nabagopal, 29 C. 1 (P. E.) : 6 0. W. N. 821 
(5 C. W. N. 63 overruled). See also Srinivasa v. Ayyathorai, 21 M. 416 and 
Safar Ali v. Baj Mohun, 1C. L J. 454, even though the property is sold 
subject to his mortgage ; Kandaswami y. Swarnavelu, 53 I. 0. 958. A 
mortgagee who has purchased the equity of redemption in one portion of the 
mortgaged property, can apply under r. 89 to set aside the sale held under 
his own decree; Aulad AH v. Abdul Bamid, 2 P. 715: 74 1. C. 102: 
A. I. E. 1923 Pat. 490. An under-tenant can come in and apply to have the 
sale of the holding set aside under this section (».e., rule). — Chandra Kumar v. 
KaminiKumar.il O.'W.N. 743(290. 459 : 6 O.'W.N. 175-n. dissented from) ; 
see BepinBehari v. Kalidas, 6 0. "W. N, 336. After the sale of amokrari tenure, 
a durmokararidar has a right to come In and make a deposit under this 
section (rule). — Narain Mandal v. Sourindra Mohan, 32 C. 107 (5 C. W. N. 
132-n not /oHotred). A lessee can apply.— ildenno V. Chinna Bamayya, 51 M. 
770: 109 I. C. 163 : (1928) M. W. N. 159 : A. I. E. 1923 Mad 1191 : 54 M. L. J. 
445. The mere fact that the property was sold subject to the lease does not 
render tho lessee incapable of avoiding tho transfer. The word * property ' in 
tho rule means the tangible property sold, whether or not persons other than 
the judgment-debtor have any interest and it does not mean the right 
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title and interest of the judgmenfc-debtor alone.— Z6id5. A purchaser of a share 
•of an occupancy holding has locui standi to apply under this section (rule). — 
Bmodini v. Peary Mohan, 8 C. Vi. N. 55 ; Kunja Behari v. Sambhu Chandra, 8 
C. "W. N.232; Asgar Alt V. Asahoddin Kazi, 9 0. W. N. 134 ; Omar Aliy. 
Moonshi Basiruddin, 7 0. L. J. 282 : 12 0. W. N. 64*n. Following this case it 
has been held that the purchaser of a non-transferable occupancy holding is 
•entitled to make a deposit under this rule to have the execution-sale set aside 
and the fact that the landlord himself is the auction-purchaser makes no 
difference : Fazoo Mia v. Sultan Ahamad Ahmed Ghowdhury, 55 C. 103 : 31 
C. W. N. 1050 : 106 I. C. 143 : A. 1. R. 1927 Gal. 817. 

Where the provisions of the E. B.and Assam Tenancy (Amendment) Act 
apply, a permanent under-tenure holder has a locus standi to apply under 
"this rule for setting aside the sale of a taluk in execution of a rent*decree. — 
Saral Chandra v. Matilal, 23 C. W. N. 597 t 52 I, C. 237. 

In Dinonath v. l^alifcuwar, 23 I. 0. 916, it has, however, been 
held that a mortgagee of a non-transferable occupancy holding cannot 
-apply under this role, when the bolding has been sold under a rent- 
decree and purchased by the decree-holder. See also Abdul Aziz v. 
Tafazuddin, 19 C. W. N. 328 • 23 I. 0. 839. The Patna Sigh Court has held 
that a purchaser of a portion of a non-transferable occupancy bolding cannot 
apply ; Mahanti Lai v. Barkissen, 19 C. W. N. 176-n. But the High Court 
of Calcutta in Fazoo v. Sultan Ahmed, 55 C. 108 : 106 1. C. 143, ante, held 
following Omar AU v, Moonshi Basiruddin, 7 0. L. J. 232, that the purchaser 
of a part of a non-transferable bolding can set aside the sale on making a 
•deposit in such a case. 

A purchaser subsequent to attachment and prior to sale c.\n apply. — 
Miiickand v. Govind, 30 B. 575. 

Who cannot apply under this rule. — A person whose interests were 
•not affected by the sale could nob, under S. 310-A, apply to set aside the 
sale ; Bamchandra v. RaJchmabai, 23 B. 450. See also Abdul Bahaman v. 
Matiyar, 30 C. 425. A person who has merely contracted to purchase land 
cannot apply, because such a contract does not of itself create any interest 
in the properly. — Mahadeo v. Vasudev, 23 B. 181 ; Subha Beddi v. Vasireddi, 

A. I. B. 1923 Mad. 659. If the conveyance be prior to the attachment the 
purchasers would equally have no locus standi as their interests are not 
affected.— 

The holder of a money-decree who has attached immoveable property 
before it was sold by the mortgagee decree-holder is a person whose 'interests 
■are affected by the sale’ within the meaning of r. 90 but he has no 'interest 
by virtue of a title acquired before such sale’ within the meaning of r. 89. 
So ho can apply under r. 90 but not under r. 89. — Purskottam v. Sundar, 65 

B. 239 : 132 I. C. 433 : A. I. R. 1931 Bom. 277 : 33 B. L, R. 455. 

A person whose claim under Or. XXI, r. 53 and a suit under Or. XXI. 
T. 63 have been dismissed, cannot apply under this rule; Onkar v Dhan 
Singh. A. I. R. 192G Nag. 10 : 90 1. 0. 963 ; Satyam v. Perraju, A. I. E. 
1931 Mad. 753. But where a third party who had purchased the property 
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prior to the attachment by the doereo-holdor, made a deposit of the purchase* 
moDoy under Or. XXI, r. 89 to sot aside the sale in execution, and sub- 
sequently succeeded in his suit for a declaration of his right to the property, 
he is entitled to a refund of the deposit so made by him from the decree* 
holdor*auction*purchascr (iirespectivo of the applicability of r. 89) under 
S. 72 of the Contract Act, as an involunta^^' payment made under coercion 
{following 12 M. I. A. 65 and 40 C. 598 (P. 'C)).~Ibid. 

A judgment-debtor, ^vho had sold his immoveable property while it was 
under attachment in execution of the decree against him, is not entitled to 
apply.— AfagonfaZ v. Doshi, 25 B. 631. 

A person to whom the judgment-debtor sells or mortgages the property 
after the sale in execution is not entitled to apply. — Hasartram v. Badat 
Bam, 1 C. W. N. 279, because no title was acquired by him before the sale. 
(Dissented from in Appaya Shetti v. Kunhati, 30 M. 214 . 17 M. h. J. 127). 
See also Mantckka v. Bajagopata, 30 M. 507; Saroda Kripa Lola v. Sarendra, 
49 C. 454 • 26 C. W. N 149 ; Sundaram v. Mausa. 44 M. 654 (F. B.) : 63 
I. C. 937 : 40 M. L J 497. A person who acquires a mortgage in trust from 
the judgment-debtor of the pioperties sold in an executioD-sale after the 
Court-sale, is not entitled to apply. — Gopala v. Vtswanatha, 53 I. 0. 866 
(F. B.) ; 39 hi. L. J. 84. Bnt see Ganlasola v. Thntavarthi, 54 I. 0. 763, contra. 

A judgment-debtor who after the sale of hi? property in execution sells 
it to a third person, is not entitled to apply . — Ishardas v. Asa/ Ali,Zi A. 
186 ; Subiarayudu v. Lahihmtnarasamma, 38 JI. 776. 

A purchaser in execution of a mortgago*dccroe of an entire non-transfer* 
able occuiiancy holding cannot apply— i?a7iwia« v. Promde, 22 C L. J. 
108 • 20 0. W. N. 40. 

The purchaser under a money-decree of a Don-transferable occupancy 
holding has no locus standi to pay in the money under Or. XXI, r. 89, C. P. 
Code ; Bishun Dayal v. Jagdish Narayan, 2 P, L. E. 12. 

A mortgagee decree-holder cannot apply under this rule when he him* 
self sold a part of the property in*execution of another decree. Muhammad 
V. Ahmad Said, 33 A. 481. 

A donee of the property sold when the gift was made before attachment, 
cannot apply. — Erode Manikkoth v. Puthcedeth, 26 M. 365. 

A second mortgagee who was not a party to the suit of the first mort- 
gagee, and whose interest has not passed under the sale, cannot apply. — 
Mallikarjunadu v. Linga Murli, 36 M. 232. 

An attaching cioditor cannot apply. — Kedamalk v. Uma Charan, 6 
0. W. N. 57. But see Dhirendra v. Kamini, 23 C. W. N. 899. 

A person who claims a title to the mortgaged property adverse to the 
mortgagee cannot apply. — BamSinghy, Salig Singh,2S A. 84: (1905) A. W. N, 
193. 

An interim receiver, appointed under S. 20 of the Provincial Insolvency 
Act of 1920 after the sale of the insolvent's properties, has no power, unless he 
is expressly authorized to that oflect, to apply under this rule to have the 
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sale of the insolvent’s properties set aside, as he cannot be said to be a 
■person owning such property ”, — Sam Chandra v. Sankara Aiyar, 50 
'M. L. J. 239 : 93 I. C. 271 : A. I E. 1926 Mad. 357. 

Court. — The Court mentioned in this rule is a Civil Court and not the 
■Court of the Collector or the sale-Offioar when the sale proceedings take 
place. — Biswanath v. Dasratk, A. I. E. 1927 All. 751 : 100 I. C. 726. 

“ A sum equal to five par cent." — This Spercent, is intended as a 
•compensation to the purchaser for the trouble and disappointment caused to 
him. — Trimhak v. Bam Chandra, 23 B. 723. It must be paid even if the decree* 
holder is the purchaser.^ — Chundi Gharan v. Banks Behary, 26 0. 449, 451-52 
(F B ) : 3 0. W. N. 283 ; Tirumal v. 'Sysd Dastaghiri Miyah, 22 M. 286 ; 
Munshi Bai v. Bup Narain, 6 P. 386 : 103 I. _0. 724: A. I. E. 1927 Pat. 288. 
In addition to Spar cent, the purchaser is entitled to be paid by the judg* 
ment-debtor any loss of interest and costs which be may have incurred.— 
Umeshchandra v. Kunjalal, 57 C. 676 : 129 I, C. 181 : A. L E. 1930 Cal 685. 

This case has not been followed in Askutosh v. Sudhangshu, 58 C. 510 ’ 
133 1. 0. 537 ■ A. I. R. 1931 Cal. 688, which has held that where a mortgagor 
applies to set aside a movtgage->sale in pursuance of a 'decree passed by the 
High Court on its Original Side, the applicant should deposit 5 per cent, of 
•the purchase money under Or. XXI, r, 89 and nothing more ; the provisions 
of Or. XXI, r. 93 or r. 37 of Chap. XXVII of the Calcutta High Court Eules 
and Orders not applying, 

" On his depositing." — The sale will not be set aside unless the appli- 
cant deposits the whole amount mentioned in sub-rule (l) within the 
prescribed period, viz., 30 days from the date of the sale. In Ohxindi Charan v. 
Banfce Behary, 26 C. 449 (F. B ) •. 3 C. "W. N. 283, it has been held that when 
there is nothing to show that there was any mistake of the Court by which 
the judgment-debtor was induced to deposit an insufBcient amount, the sale 
• ought not to be set aside (25 G. G09, distinguished). See also Dattatraya'7. 
Jagannath, 31 Bom. I* R. 433 : 117 1. C. 627 : A. I. E. 1929 Bom. 215. In 
hluthii Ayyar v. Bamasami Sastnal, 20. M* 163, it has been held that a judg- 
•ment-debtor is entitled to have the sale set aside under this section (rule), 
if he deposits 6 per cent, of the purchase-money, including that deducted by 
the Court for poundage, and fulfils the requirements of Cl. (6) even though 
•something more on account of poundage was recoverable from him under the 
head of costs. The failure to aCBs stamps by way of poundage fees to an 
application for setting aside a sale as requited by rule 15 of Chap. XVII of 
the Allahabad High Court Buies is nothing more than a mere irregularity and 
will nob prevent the Court from entertaining an application under Or. XXI, 
T. 89 ; if all the conditions required by that rule are complied with, the Court 
may give time to pay the poundage foe. — Abdul Wahid v. Tribhawan, 133 
1. C. 407 : A. I. B. 1931 All. 756 : 80 A. L. J. 13. 

■Where properties were sold in separate lots and deposit was made in 
respect of one such lot only, the sale in respect of such lot may be set aside.— 
Pannn Lai v. Dhola Nath, 123 I. O. 818 : A. I. R. 1930 All. 843. But soo 
contra, Bameshwar Singh v. STangal Prasad, 9 P. 310 : 125 1.0. 670:11 
V. h. T. 830 : A. I. R. 1930 Pat. 318. 
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■When the amount payable by the jadgment-dobtor under this rule has 
been calculated by an oQzcer of the Court and has been deposited, an order 
setting aside the sale must bo made by the Court as a matter of right. — 
Ahmad v. Baila 5aIAan, 35 0. 609. In Vgrah Lai v. Badha 
Pershad, 18 C. 255, it has been bold that -when the amount payable by the 
.judgment-debtor has been calculated and settled by an ofllcer of a Court, and 
vrhen the amount has boon paid into Court, an order setting aside a sale 
•must be made as a matter of tight, although it was subsequently discovered 
that the amount was short by a small sum. See also Shetk Fahr v. Beraf 
2Iohini, 11 C. W. N. 116; Bangini Sundari v. Biralal, 33 0. W. N. 1170. 
Where the amount falls short of the amonnt required to a small extent, that 
is not a substantial shortage and does not vitiate the deposit, but any delay 
beyond the 30 days from the date of the sale cannot be disregarded or 
•excused. — Hohamed Cossim v. Dow'd, 6 B. 490 : A. I, B. 1923 Bang. 236 : 113 
X C. 810. 

A deposit under this rule must not be conditional.— Z)«lA*n Mathura 
V. Bansidhar, IG C. W. N. 904 * 15 C. L J. 83 : 10 I. C. 8S0. The rule is 
inconsistent with the notion that payment can be made either under protest 
or coupled with coadltlon.-^-KumakuUy v. Neela Kandan, B3 M. 943; 128 
I. C. 609 •. (1930) M. W. N. 524 : A. X B. 1930 Mad. 921 : 59 M. L. J. 893. 
The Court has no power to order that the decree-holder should draw out 
the money on bis executing a security-boodand a suit will not lie for refund of 
'the money deposited. — Ibid. See also Nurjahan v. As»o, 85 0. W. N. 1056. 

The judgment'dabtar deposited the decretal amount with the extra per* 
eentage under Or. XXI, r. 89. but in his application be prayed that it 
may not be paid to the decree-holder ponding disposal of an appeal. Subse* 
quently on the obiection of the decree-holder, ho withdrew the prayer afore- 
said. Seld, that the object of the deposit was to set aside the sale, and 
though there was no specific prayer to that effect, the objection to the pay* 
ment of the decretal amount having been withdrawn, the Court was bound to 
-set aside the sale ; Bameshivendra r. Audh Bihan, 71 I. C. 332. 

A new application without any actual deposit is not suQicientcompliance 
with the law.^Mahomed Akbar v. Sukhdeo, 13 C. X. J. 467. 

Under this rule the essential upon which the action of the Court is to 
depend is the deposit within 30 days, and not the fact of the application being 
made within that period. — Mathuji v. Kondoji, 7 Bom. X. R. 263 ; Sadcuheo 
r. iJarayan, 106 X C. 568 ; Mahomed Cassim v. David, 6. B. 490: A. I. R. 
1923 Rang. 286: 113 I. 0. 810. 

An applimtion under this rule need not be in writing, but the appli- 
cation whether oral or written must bo in time. Deposit of money alone 
is not sufficient. Beld, therefore, that a tender. by a person who was 
neither an attorney, nor a Vakil, nor a Mukhfcear, for the owner of the pro- 
perty sold, does not comply with the provisions of this rule and is conse- 
quently invalid. — Sam Begun v. Baidar Shah, 9 A. L. X 12; Parat v. 
Ambalath, 32 X 0. 45; Bamtshicendra v. Audh Bihari, 71 I, C. 332; 
Bahiruddin v. Krishna. 109 I. C. 449 : A. X B. 1923 Nag. 136. But see 
TAi'mwararw Venkata r. Venkatappa, 46 M. L, J. 119 ; (1924) M. W. N. 137, 
■where it was held, that the fact that the required deposit was made by 
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tho pleader’s clerk instead o£ by tbe pleader bimself did not vitiate the 
application. 

A deposit under r. 89 is a voluntary deposit and the person making the 
deposit cannot maintain a suit to have the sale set aside and for refund 
of the money deposited. — Raghit Ram v. Deo Kali, 7 P. 30 : A. I. B. 1928 
Pat. 193 : 115 I. 0 193. 

The formality of depositing money need not be gone into ■when the- 
decree-holders who are also the auction'purchasers certify that the decree 
has been settled out of Court and pray that the sale may be set aside.^ 
Shivaram v. 2Ianu Lai, A. I. B. 1928 Pat. 40. 

Where deposit is made within thirty days. — If the Court be closed' 
on or before the last day of the period limited, the judgment-debtor may 
deposit the amount of the debt into Court on the first day the Court reopens. 
Soshee Bhtisan V. Gobind Ghunder, 18 0. 331; Peary Mohun v. Anundor 
Oharan, 18 C. 631. See also Aravamudu Ayyangar x. Samiyappa Ko.dan, 
21 M. 358, and Sambasiva Chart v. Ramasami Reddt, 22 M. 179 ; and S. 10' 
of the General Clauses Act (X of 1897). 

Deposit of decretal amount with costs within 30 days — Deposit of 6 per 
centum of the purchase-money after the rejection of the special appeal. 3ela 
that the application was barred and the judgment-debtor was not entitled to 
exclude the period during which the special appeal was pending.— 

Kesri Sakay v, Gaini Roy, 29 C. 626 : 6 C. W, N. 776. 

An act of the Court cannot prejudice any party. .Therefore where on 
the last day of making a deposit under this rule, the deposit could not be 
made owing to the presiding officers leaving the Court earlier than usual 
and the deposit was made the next day; held that the deposit was valid and 
in time.- — Dnlhin Mathura v. Bansidhar, 16 C. W. N. 904 : 15 0. L. J. 83 t 
10 I. 0. 880 ; Gholam v. Manindra, 22 I. C. 842. 

Extension of time. — The Court has no jurisdlotion to extend the time 
prescribed by this rule but extension may be granted with the consent of 
parties ; Rameswar v. Sureshwart 39 I. C. 664 : 2 P. L. J. 164. 

Nature of deposit. — A deposit must be of such a nature as to bo at 
once payable to the parties, and a Court has no power to set aside a sale, 
unless the judgment-debtor has strictly complied with the law. The deposit 
of Government promissory note is not sufficient.— Buxv. Nundo Lot, 
14 G. 331. See also Musst, Shakoti v, Jotindra Mohon, 1 0, W. N. 132. 

■Whore after deposit under this section (rule) the judgment-debtor prayed 
that the money deposited might be retained in Court ponding the hearing of 
an application under 8. 108, 0. V. Code, 1883. Seld that the sale ought to 
have been sot aside. — Hanooman Singh v. Luchman, 8 0. W. N. 355. 

A more payment of the salo-proceeds into Court is nob a sufficient com- 
pliance with the requirements of this section (rule). Actual receipt of sale- 
proceeds by tho decroo-holdor is necessary to set aside a sale. — TrimbaJc v.. 
Ram Chandra, 23 B. 723. 
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■Whoro proportiea wore sold in Bopamte lota, and tho judgment-debtor 
applied under this rule to set aside tho salo of one of the properties by ten- 
dering the balance duo under tho decree, after deducting tho amounts bid by 
the decree-holder for some of tho properties, and tho amount deposited by the 
other purchaser. , HeZd that there was no deposit within the terms of the 
section (rnlo). — Knpa Nath v. Ram Lakshmi. 1 0 W. N. 703 

“ For payment to the decree-holder.” — The word '‘decree-holder” 
in sub-rule (1) (5) refers to that person alone in satisfaction of whose decree 
the sale took place. It does not refer to the other decree-holders who claim 
rateable distribution of the sale-proceeds under S. 73. — Ganesh v. Vithal, 37 
B. 387. It was held in Barai v. Faislur, 40 0. 619, that when a judgment- 
debtor deposits such amount as is sufficient to satisfy the claim of the person 
in satisfaction of whose decree the sale was ordered, the other decree-holders 
cannot come in for rateable distribution under S 73. See also Bari 
Sundari v. Shashi Bala, 1 G. W. N. 195 ; Beharilal v. Gopallall, 1 0. W. N. 
695 (followed in Roshunlall v. Ramlall, 30 C. 262 : 7 0. W. N. 341). As to 
the proper amount to be deposited, see Karunakara v Krishna, 39 M. 429 : 
27 I. C. 952:28 M. L. J. 262. 

“ Lees any amount received by the decree-holder.” — It is not neces- 
Bary that the payment to the dccree-hdldcr should be in cash : it is enough if 
he is anyhow satisfied as to the whole amount duo to him. — Lakshmi Ammal 
V. Sankaran Bair, 24 M. L. J. 205 ; Vedala Lakshminarasammah v, Paoha 
Lakshmammal, (1912) M. W. N. 756 But a judgmont-dobtor cannot take 
advantage of the amount paid by bis co-judgment-debtors and deposit the 
balance ; Karunakara v. Krishna, 39 M. 429 : 27 I. C. 952 : 28 M, L. J. 262. 

” Eeeeived ” means actual receipt 'by the decree-holder A mere pay 
ment into Court of the sale-proceeds does not satisfy the requirements of 
this xxdQ.'—Tnmbak v. Ram Chandra, 23 B. 723 (followed in Tota Bam 
V. Chholuram, 25 Bom. L. E. 446 : 73 I. 0. 454 : A. I. E. 1923 Bom. 299 ; 
Karunakara v. Krishna, noted anfe). 

Court. — By virtue of r. i91-A passed by the Bombay High Court an 
application under r. 89 and the deposit may be made to the Collector or 
other officer to whom the decree is referred for execution and it shall be 
deemed to have been made in or into Court within the meaning of r. 89.— 
Bdkadu V. Patlu, 31 Bom. L. R. 221 ; 116 I. 0. 269 : A. I. R. 1929 Bom. 189. 
The ' Court ’ means ‘ the Court executing the decree ’ and not the sale office, 
but where the money was deposited in the office of the Collector who had 
sold tho property and intimation is sent to the Civil Court that the money 
had been transferred to the Civil Court account within 30 days of the date 
of the sale, tho deposit is good and the provisions of the rule are complied 
with.— Wahid v. Ram Krishna, 131 1. 0. 596 : A. I. E. 1931 AU. 303. 

Snb-rule (2) — ” He shall not be entitled to make or proseenfean 
application. ” — In a ease whore, after an application to set aside a sale was 
_-T.i — rjje another application was made 

to have the benefit of the former 
■ . 3. 953. But the Court should in 

such a case put the judgment-debtor to his election whether he would with- 
draw tho application under r. 90, and if be refuses to do so, it should dismiss 
the application made under this rule; Sard Begam v. Ram Chandar, iT A. 

C. P..C.— Ill 


1756 


CODE OF Civil* FROCEDURE 


Scb. I. Or. XXI. 
r. 89. 


850 : 88 1. 0. 500 : A. I. E. 1925 All. 778 : 23 A. L. J. 760. But the provi- 
sions of this sub-rule do not apply where an application, though purporting 
to ha made under r. 90, is really one under S. 47 ; Sarihar v. Rama Pandu, 
33 B. 698 : 4 1. C. 253 : 11 Bom. L. B. 1113. 

After the rejection of an application under this rule judgment-debtors, 
other than the applicant, made an application under rule 90. Held, that 
the present application was not barred by sub-rule (2). — AshnifAli'7. Ret 
Lai, 23 C. 682. See also Sital v, Nand Lai, 13 0. W. N. 519. 

"Where in an application to set aside a sale there are joint prayers under 
rr. 89 and 90 without any actual deposit of purchase-money, such an appli- 
cation cannot be entertained under snb-rula (2), r. 90 . — Narayan v. Bosttl 
Zhan, 23 B. 531 (535). 

A judgment-debtor having applied under this section (rule) to set aside an 
execution-sale, his application was rejected and the sale was confirmed 
under Or. XXI, r. 92. Subsequently he brought a suit to set aside the sale. 
Held that the suit was barred by sub-rule (3) of rule 92 . — Vamodar v. 
Vinayali Trimbak, 26 B. 40. 

A judgment-debtor who makes an application under Or, XXI, r, 90i 
which is dismissed for default, is thereby disqualified from subsequently 
applying for getting back his property under r. 69.— Zfurlidkar v. Baldeo, 
20 0. 0, 329. But see Mirza Allaf Beg v. Fazlul Hag, A. I. B. 1928 All. 
196 : 116 I. C, 490, which has held that such subsequent application is 
maintainable if the full amount of the decree and 5 per cent, of the pnr* 
chase-money is paid within the period of limitation. 

Necessary parties. — It is clear from the provisions of the proviso to 
r. 92, sub-rule (2), that both the decree-holder and the auction-purchaser 
are necessary parties to an application under this rule ; Musst. BibiZainabv. 
Paras Nath, 2 P. 800 : 75 I. C. 430 : A. I. B. 1924 Pat. 37 ; Bameshwar Singh 
V. Mangal Prasad, 9 P, 310 : 125 I. C. 570 : 11 P. L. T. 880 : A. I. E. 
1930 Pat. 318. There is nothing in r. 89 to indicate that the judgment- 
debtor or , i. r •• •- tije sale should trace out who are 

the part'u . * • make them parties to it. The 

' rule does ■ application to nominate any 

person as xue aucoion-pxirchasBr and the decree-holder 

who are already on the record need not be specifically mentioned and 
impleaded.— Dip Ckand v. Sheo Prasad, 27 A. L. J. 769 : A. I. E. 1929 All. 
593.^ It is the duty of the Court to issue notice to the person whom it has 
previously declared as auction-purchaser to show cause against the sale 
being sot aside.— Jit Singh v. Daafatio, 124 I. G. 23 : A I. E 1930 All. 
167. 

Notice. — What is necessary is that noticeshould be given to the decree- 
holder and auction-purchaser and t. 92 does not require them to bo formally 
made parties. Notice may be issued after 30 days, but it is the duty of the 
party to apply for issue of notice and the Court is not bound to issue notice 
without an application ; ilfujjf. Bibi 2ainab v. Paras Nath, noted under 
heading “Necessary Parties," ante ; Baj Chandra v. Kali Kanta, A. I. It. 
1923 Cal,.394. 5 m Or. XXI, r. 92. 
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ConflrmatioD of sale. — ConOrmation of sale under r. 92 is no bar to 
tbe spplicabilit)’ of this rule, and a sale maybe sot aside oven after snch 
confirmation.— Pifa v. Ghunilat, 31 B. 207, 217. 

Applicability of this rule to sales under Rent Act. — This rule 
does not apply to the sale of a tenure or bolding sold in execution of a decree 
for its own arrears, inasmuch as S. 54 of the B. T. Amendment Act 
(I of 1907, B. 0.) has expressly laid down that this rule would not apply to 
such sales . — Asiruddi v. ilokhodamoyee, 12C. W. N. 434: 35 C. 543. But 
this case does not apply to East Bengal and Assam as the Amending Act 
>of that province (Act I of 1903), has not made this rule inapplicable to that 
province. So the rulings under the old Oode, in which it has been held that 
S. 310'A of the C. F. Code, 1832, applies to the sale of a tenure or holding 
in execution of a decree for its own arrears are still good law, so far as that 
province is concerned. See AU Zftak v. Bamjan, 13 0. W. N. 224. 

This section (rule) applies to the sale of the tenure in execution of a decree 
for its own arrears. An auctioQ'purchasar is entitled to notice before an 
order is made under this section (rule ). — Janardhan v KaU Kristo, 23 0. 393 
(followed in Krishnadhan v. Damayanti ; Behary v. Bussiek, 23 C. 396 note 
-Ki^\nBmgsh.xdhar '7,Keiar Bath,XQ. W. N. 114). See aho NityanandaY. 
Sira LaU 5 0. W. N. 63 at p. 64. 

This section (rule) does not apply to sales under Act X of 1659, as the 
' Code of Civil Procedure applies only up to the sale and does not apply after 
’it.— Hartift Chandra v. Ananta Charan, 2 C W. N 127. 

Rule If applies to sales on the Orillnal Side of the High Court 
under mortgage-decree. — This rule applies to sales held in execution of 
• mortgage-decrees on the Original Side of the High Court.— Fir/iSon Z)asi v. 
B»s«jtJor Lai, 48 C. 69 : 24 0. W. N. 1032: GO I. 0. 406. But see contra, in 
SHrendra v. Gurupada, 24 C. W. N. 536, where it has been held that though 

this rule applies to sales — •* ♦•Un mofussil, it does not 

apply to such sales held c • ' . Court. Order XXI, 

r. 89 is framed in langua'^ • • to mofussil practice 

is not in terms applicable to the practice of the High Court in its Original 
Side as regards sales held in execution of mortgage'decrecs. "Where by 
reason of the fact that no amount is specified in any proclamation of sale as 
that for the recovery of which the sale is ordered, the words of the rule 
•cannot be applied strictly and the High Court has only to apply them as 
fairly as possible to the circumstances of the sale on the Original Side. The 
mortgagor judgment-debtor could under this rule have the sale set aside on 
paying the amount due to the decree-holder mortgagee and 5 per cent, com- 
pensation to the purchaser . — Kalyanee x. Sari Mohan, 56 C. 477 : A. I. B. 
1929 Cal. 574. But see Ashutosh v. Sudhangshu, 68 C. 510 : 133 I. C. 537 : 
-A, I. R. 1931 Cal. 633. 

Sub-rule (3) — Recovery of costs. — lu considering an application to 
have the sale sot aside tbo Court has only to consider the amount for the 
recovery of which the sale was ordered. It is wrong to say that on the 
Original Side of the High Court a person desiring to take advantage of r. 89 
19 obliged to pay a lump-sum making a guess of the amount or to go to the 
ottoraoys of the plaintiffs and find out from them how much they arepre- 
. pared to consider as correct. Sales are not ordered for the recovery of the 
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amount of costs before they are attached. (Amendment of the High Court 
Rules, Original Side suggested). — Kalyanee-v. Sari Mohan, 56 C. 477:* 

A. I. E. 1929 Cal. 574. 

Appeal against order under the rule. — Under the old Code, an 
order setting aside or refusing to set aside a sale passed on an application, 
under S. 310-A, vas not appealable because it was not included under- 
S. 588 (Or. XLIII, r. l) in the list of appealable orders. It was however 
appealable as a decree, if tbo question as fo whether the sale should 
be set aside or not arose “ between the parties to the suit or tbeir 
representatives” in the course of the execution proceedings and as such 
came within the purview of S. 47.— Ptttf v. Chunilal, 31 B. 207 ; Magan-^ 
lal V. Mnlji, 25 B. 631 ; Murlidhar v. Anandarao, 25 B. 418 : 3 Bom. L. E. 
100; Pandurang Oovind v. Krishnabai, 1 Bom. L. R. 74; Phul Chand y. 
Nvrsking, 28 G. 73 (followed in Imtiazi Begam v. Bhuman Begam, 29 A. 
275 ; Mamliha v. Bajagopala, 17 M. L. J. 291 ; Sarihar v. Bama Panda, S3 

B. 698 : 4 I. 0. 263 : 11 Bom. L. R. 1113). But under the present Code, an* 
order setting aside cr refusing to set aside a sale (under r. 92) with reference, 
to an application under this rule (r. 89) is appealable as an being 
included in the list of appealable orders given in Or. XLIII, r. 1. An- 
auction-purchaser also can now appeal fiom an order under this rule ; Kachit 
V. Trimbak, 44 B. 472 ; Gadigappa v. Shidappa, 48 B. 688: 83 I. C. 165: 
A. I. E. 1924 Bom 495 : 26 Bom. L. E 817. 

Where the Court dismissed an application by the judgment-debtor on the- 
ground that there was no valid deposit and tbereur on an appeal was pre- 
ferred, held, that the auction-purchaser was a necessary party to the proceed* 
ing and appeal and that the appeal should be dismissed for want of proper 
parties.— Rowcs^ttar Singh Mangal Prasad, 9 P. 310:125 I. C. 670; 
11 P. L. J. 880 ; A. I. E. 1930 Pat. 318. 

The true nature of the order must be exemined. and the character 
of the parties affected by it must be ascertained, before deciding whether 
the Older is one urdex S. 47.’^Mahcrrfd A^bar v. Suhhdeo, 13 C. L. J. 467. 

An order on an application to set aside 'a sale under this rule dees not 
come within the definition of " decree” in S. 2 . — Asimuddi v. Pran Mohini, 
16 0 W. N. 844. No second appeal lies . — Bangini Sundaii v. Hiralal,. 
33 0. W. N. 1170. 

Revision. — Where a Court refuses to entertain an application under 
Or. XXI, r. 89, on the ground that the petitioner has no locus standi, it is a- 
caso where the Court fails to exercise a jurisdiction vested in it by law with- 
in tbo meaning of S. 115 of the Civil Procedure Code, and so the High- 
Court will interfere in revision in such a case ; Sundaram v. Mausa, 44 M. 
654 ; 40 M. L. J. 497 : 63 I. 0. 937 (F. B.) ; Dhanwanti v. Sheosliankar, 4- 
P. L. J. 340 : 61 I. C. 873 ; Aulad AU v. Abdul. 2 P. 715 : A. I. E. 1923 
Pat. 490: 74 I. C. 102. But it has been bold by the Allahabad High Court 
in Yad Bam v. Sundar Singh, 45 A. 425 (F. B.) : A.T. R. 1923 All. 392 : 74- 
I. C. 778, that no revision lies in such a case. 

— I. — :a- - -.i ^ 1 . iu- i-^gmont-debtor ' 

. ■ . . « 5 per cent, of 

■ . in revision.— 
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Burga Prasckf r. Ghandika, 118 I. C. 805. An order contravening the provisions 
•of Or. XXI, IT. 89 and 92 is an illegal oxerciso of jurisdiction and is a 
•material irregularity within S, 115, G. P. Codo.—Panna Lai v. Bhola Nath, 
128 I. C. 818 : A, I. R. 1930 All. 843. 

The High Court can intorforo in revision if an application under 
'Or. XXI, r. 89 has been wrongly admitted on the ground that it was made 
by a person interested to apply. — Suhba Beddi v. Fas/reddt, A. I. E. 1923 
Mad. 659 (44 M. 554 (F. B.) /oUoiMd). 

Dismissal of application foT dafanlt in appearance.— Ko appeal 
'lies where an application under this rnlo is dismissed for default in appear 
ance and the Court refuses to restore it to Sle.—^Ohatiti Bibi v. Abdul 
-Samad, 29 A 596. 

Date of sale. — The "date of the sale" is the date on which the sale 
'takes place and the highest bid Isaccepted and the deposit paid, and not the 
‘date when the Court confirms the sale and directs the remainder of the 
purchase-money to be collected : Vanakhusal v. Ratilal, 28 Bom. L. R. 610 : 
•95 I. C, 549 : A. I. E. 1926 Bom. 335. 

Limitation. — Under Art. 166, Sch. I of the Limitation Act, 1908, an 
-application under this rule to set aside the sale, must be made within 30 
days from the data of the sale. But where the final bid remains unaccepted 
by 'the officer conducting the sale for some days, this period of limitation 
•does not begin to run till the acceptance of the bii.^Munshtlal v. Sam 
Narain, 35 A. 65. 

A judgment'debtor may obtain reversal of sale by deposit of money in 
'Court but the Limitation Act provides that such deposit must be within SO 
•days of the sale. The Court has no jurisdiction except under the provisions 
■of the Limitation Act to extend the time nor has the Court jurisdiction to 
set aside a sale by allowing the judgmenVdebtor to deposit the decretal 
amount after the period of limitation has expired. The Court can only give 
time with the consent of the parties.— v. Sureihwar, 2 
P. L. J. 164. 

It is not enough to make the application within 30 days; Mahomed 
Akbar v. Mahomed Sukkdeo, 13 0. L. J. 467 ; ilfonno Lai v. Badka Zishan, 37 
A. 591 ; 30 I. C. 186 ; 13 A. L. J. 793. Both the opplicationand the deposit 
'must bo made within 30 days from the date of the sale. A sale in execution 
cannot be sat aside under Or. XXI, r. 89 without an application (oral or 
written) within 30 days from the date of sale. — Venkata Narasimma v. 
/Lakshmi Narauham, 32 I. C. 783. 

For further notes, see r. 90, jwjf. 

Applicability of this rule to sales under mortgage-decrees. — It was 
"held by the Calcutta High Court that S. 310-A did not apply to a sale of 
mortgaged property under a decree made inaccordancs with the provisions of 
the Transfer of Property Act (IV of 1833),— ffedar Nath v. Kali Churn. 25 C. 
703 (F. B.) : 2 0. W. N. 353 (23 0. 633 overruled : 19 A. 295 disapproved of). 
'This Full Bancb decision was explained in Bakshina Mohun v. Srimati 
BafuwaJj, 4 0. W. N. 474, where it was held that S. 104 of the Transfer of 
'Property Act (IV of 1832) was an enabling section, and the rales made by the 
High Court (Circular Order 13. dated 27th April. 1833) under 
“5. 101 of the T. P. Act, (IV of 1333), did not limit the applicibility of the 
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provisions of tho Civil Proceduro Code as regards sales held in execntion of 
mortgage-decree?; and distinguiahod in Shyam Kislien v. Sunder Koer, 31 C. 
373. Tho Allahabad, Bombay and the Madras High Courts hold, on the 
other hand, that this rule applies where a sale of immoveable property has 
taken i)laco under a mortgage-decree. — Haja liam v. Ckunni Lai, 19 A. 205 ; 
Srinivasa Ayyangar v. Ayyathorai Ptllai, 21 M. 416 ; Tirumal v. Syed 
Dastagkin Miyah, 22 M. 28G; Krishnaji v. Sfahadev, 25 B. 104 ; Malliiiar-'- 
jnnadu Setti v. Lingamurii, 25 M. 244 (P. B.). 

Tho Calcutta decisions aro no longer law. Tho transfer, into • 
Or. XXXIV of tho present Code, of the sections of the Transfer o! Property ' 
Act relating to decrees in mortgage-suits, makes it clear that rule 89 applies 
to sales under mortgage-decrees also. A mortgagor whose immoveable pro* 
porty Ims been sold in execution of a decree for tho sale of tho mortgaged 
property passed under Or. XXXIV, r. 5, may thcroforo apply under this rule 
to set aside tho sale ; Virjiban Das v. Dtsestoar Lai, 48 C. 69 : 24 C. W. N. 
1032 ; CO I. C. 406. 

Order IX does not apply to proceedings under this rnle.^An 
application to sot aside a sale under this rule is a proceeding in execution - 
and not an original proceeding, and hence tho provisions of Or, IX do not 
apply to \t.-^Bhagu-an v. Datiatraya, 50 B. 457: 90 I. 0. 411 ; A. I. B. 1926 
Bom. 377; 28 Bom. L. E. 680. 

90- (1) Where any immoTeablc property has been soli 
in execution of a decree, the decree-holder, or- 
Application to Mt person entitled to share in a rateable 

ground "of irro" distribution of assets, or -whose interests are 
Euiarity or fraud' effected by tlio Sale, may apply to the Court to- 
sol aside tho sale on the ground of a material 
irregularity or fraud in publishing or conducting it : 

Provided that no sale shall be set aside on the ground of 
irregularity or fraud unless upon the facts proved the Court is 
satifilicd that tho applicant has sustained substantial injury by 
reason of such irregularity or fraud. [S. 311.]’ 

COMMENTARY. 

Alterations.— This rule corresponds to S, 311, C. P. Code, 1882,. 
with some important additions and alterations. Section 311 ran thus : — "Th^- 
decrecAiolder, or any person whose immoveable jiroperiy has htiti sold under this 
Chapter, may apply to the Court to set aside the sale on the ground of a material 
irregularity in publishing or conducting tV, but no sale shall he set aside on the 
ground cj irregularity unless the applicant proves to the saiisfacUon of the 
Court that he has sustained substantial tnjury'by reason of such irregularity 

“The Committee have .struck out tho prevision ns to irregularity iu' 
attaching the property, as such irregularity obviously cannot ofTect tbo' 
price. They liavo introduced tho words ' rateable distribution of assets ' 
to clear up n doubt which has been tho subject of discussion in several 
cases. They have altered tho language of tho proviso in order to meet tbe> 



Or. XXI. APPLICATION TO SET ASIDE SALE 1761 

r. 90. 

doubts \7hJch have been raised as to tho eTidonco upon which the Court can 
act (rajflrfrfwfc Easul Khan v. Ahmad Husain, 21 0. 66 (P. 0.)).” — Report of 
theSpecial Commiitce. 

Effect of the alterations. — (1) The words '* Any person whose 
immoveable property has been sold*’ in tho old Code, were the subject 
of discussion in several cases and tho High Courts were not unanimous 
in the interpretation of those words, as will appear from the several 
conflicting rulings quoted below. The Legislature, in order to set at 
rest tho conflicting rulings, has framed tho present rule to clear up tho doubts 
which hitherto osistod. Tho present rule is much more comprehensive than 
the old section. Tho words *' or any person entitled to share in a rateable 
distribution of assets" have boon inserted in the present rule adopting the 
principles laid down in Lakshmi v. Kutlunni, 10 M. 57 ; Sorabji v. Govind 
Bamji, 16 B. 91 , Ajtidhia Prasad v. Hand Lai, 15 A. 318 and 29 0. 548. 
The rulings in which eontrarj* views have been expressed have been overrid- 
den by the present rule. 

(2) "Any person whose interests are affected by the sale." — Tho words 
_ whose interests are affected by the sale" have been added to the present rule 
in order to render the scope of tho present rnle wider than that of tho 
old ^ section. The wording of the old section was not clear enough 
to include tho cases of persons whose interests were affected by the sale 
and hence there was diversity of judicial opinion on the point, as 
will appear from the several rulings noted below. The scope of the 
present rale has been enlarged by the addition of the above words. But 
persons whose interests are not affected by the sale cannot apply under this 
rule to set it aside. A person claiming a title adverse to that of the 
judgment'debtor or by title paramount to the judgment-debtor is not within 
the meaning of these words, inasmuch as his title to the property is not 
affected by the sale whether the sale is regular, or irregular. Tho above 
change has been introduced in accordance with the view expressed in 
Asmutunnissa v, Ashrtiff, 15 0 488 (F. B.) and Subbarayadu v. Pedda 
Subbaraeu, 16 M. 476. 

(3) "Fraud in publishing or conducting the sale words “or 

fraud ” have been added after the word “ irregularity.” “We think that the 
existing law, as contained in S. 311 of tbe present Code, is defective, the 
omission in tho section to refer to fraud as a ground for setting aside a sale 
having led some Courts to hold that an order on an application setting up 
fraud as a ground for relief is, unlike an order made on an application under 
S. 311, a decree open to second appeal. This result which often involves a 
considerable prolongation of these ' ’ * ■• • • « 

We think that applications for t > 

tho proceduio applicable to tbem 

whether they are based on tbe ground of irregularity or on tbe ground of 
fraud."— of the Select Committee. 

Another important change made tn the present law is the insertion of 
tho word “ /roiid.” Under the old Code it was held by all the High Courts 
that an application to set aside a sale on the ground of "fraud " in pub- 
lishing or conducting it did not fall within B. 311 but such application 
fell within S. 244 of the C. P. Code, 1882 (B. 47) and tbe period of limita- 
tion in such cases was 3 years and not 30da>'8. But ooder tbe present 
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Code, all applications to set aside a sale whether on the ground of irregu- 
larity or fraud in publishing or conduoting it, are to be deteimined under this 
rule. The object of the change has been clearly explained in the report of 
the Select Committee quoted above. The effect of the change, is that the 
period of limitation for such an application has been shortened, and the right 
of second appeal has bean curtailed. Under the old law an application to set 
aside a sale on the ground of fraud of any kind fell within S. 214, C.P. Code, 
1882 (B. 47), and hence the period of limitation was three years, and 
there was a second appeal. (Ftrfe Biralal v. Ghundra Kanto, 26 0. 539 : 3 
C. W. N. 403 ; Kolcil Singh v. Edal Singh, 31 0 385 and Bamayad Sahu 
V. Bindeswari Kumar, 6 C. L. J. 102). Under the present rule, however, 
fraud in publishing or conducting the sale, has been excluded from the opera* 
tion of S. 47. But where the sale is vitiated by any other kind of fraud (except 
the fraud in publishing or conducting the sale), the case must fall within 
S. 47, as before. It is the only particular kind of fraud that has been excluded 
from the operation of S. 47. There are and may be innumerable and inconcei* 
vable kinds of fraud and it is impossible to give any exact definition of the 
word. 

Again under the present law, au application to set aside a sale, may be 
made either on the ground of irregularity or on the ground of fraud in 
publishing or conducting it. But irregularity in attaching the property is no 
longer any ground for setting aside a sale, as will appear from the Eeport of 
the Special Committee, quoted above. T he words “ publishing or conducting" 
refer respectively to S. 287, C. P. Code, 1882 {r. 66), and to the action of 
the officer by whom the sale is held (32 B. 572) ; they do not refer to any 
irregularity or fraud in the execution proceedings prior to publication or 
conducting the sale. 

(4) " Unless upon the facts proved, the Court is satisfied. ” — The language 
of the proviso has been altered In order to meet the doubts which have been 
raised as to the evidence upon which the Court can act. In the proviso, the 
words " unless upon the facts proved the Court is satisfied ” have been substi- 
tuted for the words " unless the applicant proves to the satisfaction of the 
Court,” The above alteration has been made adopting the principle laid down 
in Tasadduk Basul Khan v. Ahmad H«sat7t,21 G. 66 (P. Q.), where it has been 
held that in an application to set aside a sale it is necessary for the applicant 
to show not only that there has been a material irregularity, but also that 
substantial injury' has been sustained in consequence of such material 
irregularity ; and in the absence of evidence it is not to be presumed that 
the irregularity was the cause of the substantial injury. 

In the Full Bench case of Lala Mobaruk Lai v. Secretary of State, 11 0. 
200, and in 7 C. 466, 3 0. 542,9 C. 65G, 20 C. 699. 24 C. 295. 30 0.1, 6 
C. W, N. 688, G 0. W. N, 83G, 20 M, 169, it has been held that where property 
has been sold at an inadequate price and it is also proved that there has been 

a material irregularity ■- r-*-’--'--’ • . the fair inference 

to draw in the case is " . • * ‘ the inadequacy 

of the price, until proc ■ • . , r to meet those 

conflicting rulings, the language of the proviso has been altered and under 
the present law it must bo satisfactorily proved that the irregularity was the 
«u8o of the substantial injury. No inference can now be drawn that irrogu- 
lanty was the cause of the substantial injury. The rulings in which a view 
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contrary to the present law was expressed, have boon overridden by the 
present law. The word " irregularity '* does not include “illegality”; see 12 A. 
S6, 32 C. 1104,3 0. L. J. 27. 16 0. W. N. 193, 20 A. 412 (P. 0.), 2 C. W. N. 
550. In order that there may bo an illegality proved, there must be shown 
"Somo breach of a definite rule of law. — 21. L. M. Ramanathanv. Bamanathan, 
117 I. C. 705 : A. I. R. 1929 Mad 275. 

Scope of the rnle. — Under this rule a sale can be set aside only (1) if 
there is a material irregularity or fraud, (2) if the material irregularity or 
fraud is in respect of publishing or conducting the sale, and f3) if the applicant 
'Sustains substantial injury, if such injury is caused by such material 
irregularity or fraud. An antecedent fraud or irregnlarity does not properly 
come wthin the purview of the rule except for collateral purposes. A person 
^Sgrieved by a fraudulent sale within the meaning of this rule, should apply 
ynder the same rule to set it aside ; no separate suit will lie for the purpose 
(following 16 C. 35 ; A. I. R. 1926 Mad. 959 ; 44 M. Sbl). —Meenakshi v. 
Palaniappa, 113 I. G. 873 : A. I. R. 1928 Mad. 1138. 

An objection that the property belongs to a member of an agricultural 
tribe and therefore could not bo sold, does not fall under this rule — Dhannu 
y. Umar, 110 I. C. 337. Section 144 of the Code prescribes a remedy which 
‘13 separate from and independent of the remedy which is open to a person 
under Or. "XX!, r. 90. Whore an application under the latter is dismissed 
and the sale confirmed, the aggrieved party can apply uDdor S. 144. — Shadi 
■Lai V. Jagdamba. 133 I. 0. 622 . 29 A. U J C63 : A. I. E. 1931 All. 655. 

Unless*’ ” *’ 5 ..J 3- jjg gygjj 

•as not to . * • • clear duty of 

the Court t{ • deuce before 

it can dispose cl them.— Joefunonaon t. i>neiKH iyujia An. xi P. 542. The 
Court need not consider the objections to a sale except those which are 
expressly taken in the application — Volkart Bros v. Ghxilam Hamiani, 140 
I. C. 715 : 33 P. L. E. 701 : A. I. R. 1932 Lab. 576. 

• Immoveable property. — A decree-holder who obtained a decree for 
possession of a plot of land by removal of the materials of the house 
standing on it, executed his decree in respect of costs awarded to him in the 
.suit and in the appeal and attached the bouse which was not dismantled and 
the house was sold. Held, that house was immoveable property within the 
meaning of r. ^Q.^Lakshmiraj v. Shankar, 124 I. C. 48 : A. I. E. 1930 All. 


Who may apply under this rale. — (l) " Decree-holder or any person 
wUilea^ to share in^ a rateable distribution of assets.*' — The term “decree* 
holder^ in this rule is not limited to tbe decree-holder who instituted the 
execution proceedings, but may inclnde a decree-holder who is entitled to 
'^mo in and share ia the proceeds under S. 73. — Pragji Sola v. Assa 
^alal, 85 I. 0. 530 ; Lakshmi v. Kuttunni^ 10 M. 67 ; Chakrapani v. Dhanji, 
24 M, 311 ; Bijoy Singh v. SuJeum Chand, 29 C. 648. See also Ajudkia 
^asad r, Nand LaJ, 15 A. 318: Athappa Chelti v. Jtama .^mAna, 21 M. 
61. Su also ClMtirapat Singh v. Jadukul Prosad, 20 C. 673 and Sorabji 
V. Gorind Bamji, I6 B. 91. The two latter cases have been dissented 
‘rom In Afafonpin* Dassi x. Monmotka Kath, 4 C. W. N. 542. 
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; The expression “rateable distribution" in 'Or. XXI, r. 90 is not 'wide 
enough to cover the distribution of dividends under the Provincial Insolvency 
Act. That rule is a rule framed under the 0.' P. Code and it has application 
only to rateable distribution under S. 73, 0. P. Code, and has no application 
to distribution of dividends under theProvincial Insolvency Act. — Sullemanji 
V. Pragjt Kala, 39 I. 0. 932 : 10 S. h. R. 189. 

A person whoso application for execution has been dismissed for default 
is entitled to a share in a rateable distribution of the assets and as such can 
apply under this rule. — Byomkesh v.Jatindra, 18 0. W. N. 1311. 

(2) “^ny person uihose interests are affected by this safe.” — The expression 
“any person whose interests are affected by the sale” has been substituted 
for the expression "any person whose immoveable property has been sold," 
which occurred m the old S. 311. In the Full Bench case of Asmtit- 
unnissa v. Ashniff Ali, 15 C. 488 (P. B,), this expression was held to mean 
“any person whose interests are affected by the sale." It was held in this 
case that a person who claims to be the purchaser from a judgment-debtor prior 
to the attachment, is not entitled to come in under rule 90 and object to the 
sale of the judgment*debtor’o property, because the sale being prior to the 
attachment his interest cannot be legally affected by the sale. This Full 
Bench Case has been followed in Bam Chandra v. Buhhma Bat, 28 B. 450, 
and dissented from by Mahmood, J., in Prasad v. Hira Lai, 12 A,440' 
(following 14 0. 240). In Uatungtni Dassi v. Afonmc'i?ra 4 0 . W. N. 
542, it has been hold that an attaching creditor is not a “person 
whose immoveable property is sold,” nor does he come within the words 
^^®,d®cree‘holder. " But in the case of Bhirendra v. Kamini, 28 0. W. N. 
899, it has been held that an attaching creditor who has attached the property 
in execution of his decree is a person “whose interests are affected by the 
sale ” and can apply under this rule. See also Narain Pal v. Budra, 29 
A. L. J. 880: 133 I, 0. 426. A distinction, however, has been made between 
the person attaching the property in execution of his decree and the person 
attaching the same before judgment. A plaintiff attaching the property 
before judgment has no locus standi to apply ■under the rule ; Jogendra v. 
lAaiimotho, 16 C. L. J. 566 ; 17 C. W. N. BO'.Badiar v. Saroda, 42 0. L. J. 
37: 89 1. C. 688: A. I. R. 1925 Cal. 1103. In Auhhoya Bassi v. Pudmo 
Locimn, 22 C 802, it has been held that a purchaser of a tenure prior to 
from a judgment'debtor whose interest in the tenure has bean 
sold in execution of a decree for its own arrears of rent is entitled to apply 
under rule 90, to set aside the sale (15 0. 488 distinguished). An unregistered 
transferee, before decree, of a portion of an occupancy holding can apply to 
aside a sale held in execution of a decree obtained against the recorded tenant, 
whoso immoveable property has been sold within the meaniog- 
of Or. XXI, r. •dO.—Asgar Aliy. Asaboddin Kazi, 9 C. W. N. 134. An 
auction-purchaser of the intorosts of nn unregistered transferee of an 
occupancy holding as well as the unregistered transferee himself may apply 
under this rule to set aside a sale. — Baradhan v Girish Chandra, 13 
C. W. N. 93 (9 C. W. N. 134; 10 C. W. N. 240, referred to). A person to 
whom a transferable occupancj* holding was mortgaged before its sale in 
«ccutiou of a lent decree, may apply to sot aside the sale. — Nissa Btbi v. 
Jtadha Kishore.il 0. W. N. 312 (9 C. W. N. 134 /effotred). But a person 
who claims to have purchased the holding from the tenant, cannot apply o-® 
the representative of the judgment-debtor to set aside a sale, if the holding. 
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bo not transferable bj- custom oruaigo.— Proruuno Kumar v, Bamachum, 13 

0. W. N. G52 (11 C. ^Y. N. 312 /oWouwJ). Quare, whothor a person claiming 
an occupancy right can haro tho sale sot asido.— /iTtifi Bar» v. Jitendra, 35 
C. W. N. 31 : A. L R. 1931 Cal. 425 : 131 I. C. 6C1. 

Tho iudgmcnt'dcbtor sold his proportics to another before tho date of 
tho exceution-a.ale. I3ut at tho time of the cxccution*saIo tho properties were 
sold as belonging to him. Held that the judgment-debtor was a person 
^hoso interests were “ affected by tho sale ’* within tho moaning of this rule ; 
Huhammad ^fohideen v. Bamanadhan, 22 L W. 872 : 92 I, C. 597 : A. I. B. 
192GS'-'^ t » co.jQdgmont*dobtor to sot aside a sale- 
's mail cations by other judgmont-debtorg have 

• • V. Eutisivar, A. I. B. 192G Cal. 829 : 93 

1. C. 870 ; JaAoonath v, Astetni, 1C C. L. J. 93 : 16 I. C. 974. The words- 
whoso interests are affected by tho sale " include persons with pecuniary 

or other interests. 'Where in oxeenting a mortgago-decroo, tho Court ordered 
that tho property of the appellant, one of tho judgment-debtors, should not 
be sold until the properties of tho other judgment-debtors had been pub up- 
to sale, the appellant is entitled to apply for setting aside the sale of tho 
properties of tho other judgmont'dobtors on tho ground of irregularity and 
fraud and consequent inadequacy of prico, because if tho other properties 
were sold for an inadequate prico, tho property of tho appellant would bo- 
threatened. —S i6j HehdatunnUsav. Sewak Bam, A. I. B. 1931 Pat. 217 : 182' 
I. 0. 111. 

The words in r. 90 “ whoso intoresls are offectod by the sale “ refer to- 
existing interests in tho property sold. Tho phrase cannot bo extended to- 
the claims of creditors, for that would involve (1) proof of claim in tho 
execution'proceediags and (2) a construction which would make the words- 
the dccrce-bolder or any person entitled to a share in a rateable distri* 
bution of assets " redundant. — Pragj'i Kala v. Assa 47'olaf, 35 I. 0. 630 Bub- 
see Abdul Asiz V. Ta/azuddin, 19 C. W. N. 326. 

It was held under the old Code that on auction-purchaser wag not- 
entitled to apply under S. 311 to set aside a sale held in execution of a 
decree, as he was not “ a person whose immoveable property was sold within 
tho meaning of that section. ” — Brij Mohan v. i?at I7ma Nath, 19 I. A. 154 : 
20 0. 8 (P. C.) (followed in Bam Narain v. Dwarka Nath, 4 0. W. N. 13 ; 
referred to in Khetter Nath v. Faizuddin All, 24 C. C82). Under the present 
4u. /-« 1 , , ^ p.. , ^ auction-purchaser has no 

. .* ” this rule (relying upon 3 P. L. J. 

: ■ “ . — Surendra v. Alauddin, 49 0. L J. 

20/ ; A. 1. E. 1928 Oal. 828 : 116 I. C. 156. The Madras High Court 
has hold that^ an auction-purchaser Is entitled to apply under this 
rule, because hia interests are affected by the sale; Bhalnrisetti v, Pakan~ 
ah, 38 M. L. J. 228 : 6S I. 0. 333. The Patna High Court has held that 
an auction-purchaser is not entitled to apply under this rule, because 
interests affected by the sale” mean interests in the property existing, 
before the sale ; Khetro Mohon v. Sheikh Dilwar, 3 P. L. J. 616 : 46 I. 0. 
614; Karttk v. Nagmdta, 74 I. o 760: A. I. B. 1924 Pat. 319. The. 
^ngoon High Court held the same.— S'- V. A. L. Chellyar y. 

® Kalumal y. Ahmed, A. I. E. 

•tyol Bind 107 : High Court has taken a. 
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'different view from the Patna decisions and lias held that an auotiion*pnr 
chaser ia entitled to apply under this mlo on the ground that the word 
interests" is a term which covera “every sort of interest recognized by 
law, such as, in the case of an anofcion-pnrohaser, the liability to 
^ay the money, liability to complete and take a transfer of the property, 
and, from his own point oi view, the necessity o! finding the regni- 
-site funds, and also the necesmty of oMiryiag through to fruition the 
'provisional contract in which ,he has entered”; Bavinandan v. 
JnpamaWr. 47A. 479: 87 1. C. 278: A. I. R. 1925 All. 459:23 A. L. 3. 
233 This case was at first followed in 8. N. V, B, S. Suhrctmaniafi v. 
N. Jj. JIT. Ckettyar Firm, 5 E 516 : 105 I G. 465 * A. I. R. 1927 Bang. 
■SOI, and in Bikal Chand v Pntam Singh, 132 I. C. 525 : A. 1. R. 1931 Lah. 
630, But now see contra, lethal Chand v. Pritam, A. I, R, 1932 Lah. 
468 ; and K. V. A L. Ghettyar v. Afartcar, noted ante. 

"Where in execntion of a decree obtained against a Hindu widow, 
certain properties were sold, and the presumptive veveraioner sought to 
sat aside the sale on the ground of irregularity in the proclamation and 
the conduct of sale, held that he is a person ” whose interests are affected 
by the sal© " within the meaning of this rnle, and so the application is 
tnaintainabl© ; AdanamoU Ohetti v. Chinna^toami, (lD26) H. W. N. 631 : 
97 I. 0 674 A. I R 1925 Mad. 959. See also ifftjnctisM r, Palaniappa, 
A. I, R 1928 Mad. 1138 : 113 I C, 873. A reversioner to a Hindu widow's 
estate ia entitled to apply under Oc. XXI, r. 90, to set aside a sale of 
immoveable property — Bnjkishore y. Pratap Narain, 4 P. L. J. SSO : 61 
I. 0. 369. 

A person alleging himself to be the uodivided brother and, as such, 
the legal representative of a deceased judgment-debtor applied to have a sale 
of certain joint-family property, which had taken place in esecution of the 
decree, set aside. Seld that the applicant’s proper remedy was a regular suit, 
and Bot a proceeding under this section {rule ).' — Subbarayadu v. Pedda, 16 
M. 476 

V?hQte immoveable property bas been sold in execution of a deotca 
ugainst the ostensible owner as his property, a person claiming to be the 
beneficial owner is entitled to come in under this rule .and object to the 
Bale.— dMuf Ganiy Dxinne, ^ C. 418(15 0. 483 followed} See also 
Timrmnna Banta v. Makabala Bhaiia, 19 M- 1S7. 

Where itatuoveable property has been sold in execution of a decree 
-against tho osteosibl© owner, the real owner cannot apply uodor this 
rule . — Hardteari v. Salaniatnllak, 38 A. 358. 

A person claiming to bo a co-sharer in certain undivided property, a 
-sbaro of which had boon sold in execution of a decree, objected to tho coo* 
firtnitiou of thosale in favour of the poreoa recorded as the auction-puc" 
■ohasor, and prayed that it might be confirmed in bis favour with reference to 
the provisions o! 8. 310. 0. P. Code. 1832 (Or. XSI, r. 88). Seld that he 

bad no loans siandt to make an appUcUion under this rule. Bfsftesftor Kuar 

y. Sari Sin^h, 6 A. 42. See also Kvnjolal v. Idurali, 97 I. 0. 767 ; Medni 
Prasad V. Sand Ke3hwar,^P.dS^: 65 1. 0. 1014 : A. I. B. 1923 Pat. 461. 
3ut where a property is sold in oxeentiou of a rent-decree obtained ia a amt 
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framed under S, 143-A of the B. T. Act, liy some co-aharor landlord?, tho 
other co-aharcra may apply under thia rule — Khogendra v. Jatindra, 23 
C. W. N. G19 : 60 I. 0. 329. 

An objection made by one whoao property waa attached and sold ia 
execution of a monoydccrco for tho performance of which ho had become a 
surety, that ho ^Tas no party to tho decrco and that his property was not 
liable to be attached and sold, and therefore tho salo was invalid, cannot bo 
entertained under this section (rule).— ZTMft Lai v. Kanhia Lai, '7 A. 365. 

A mort;;ageo after obtaining a foreclosure decree under S, 86 of tho T. P. 
Act {IV of 1832), is entitled to apply under this section (rule) to set aside a 
Sale on tho ground of irregularity. — Jlakhal Ghunder v. Dwarka Nath, 13 C. 
346. But 600 Bhxigahali Churn v. Diseshtcar, 8 0. SG7. A simple mortgagee 
of properly fold in execution of a rcnt*dccrco is competent to apply under 
this section (rule). — Safar .'lli r. Raj ifohun, 1 C. L. J. 454. 

A mortgagee purchaser in execution of a mortgage-decree of an entire 
non-transferablo occupancy holding is a person “ whoso interests are afTectod' 
by the salo,” ■ « . • * • . ■ - 

execution*salr • * . ‘ • ' ’ ' . 

22 0.^7. N.:- : : 

the sale " arc miuu v..—^ • ; 

who would be entitled to claim in satisfaction of his dobt any surplus 
proceeds of the root'salo as against tho mortgagor is a person interested. — 
Lakhan v. Dacha Lai, 11 P. L J. 600 126 I. C. 295 : A. I. R 1930 
Pat. 451. 

A person claiming adversely to ajudgment-dobtor cannot apply ; Mamif 
Kun V. Ma Nan. 1 Bur. L. J. 234 : 70 I. C. 900 

An tnlertm receiver appointed undor S 20 of the Provincial Insolvency 
Act can apply under this rule.— Subramonto v. Dharapuram Nidhi Ltd., 
(1928) M. W. N. 21G : 109 I. C. 148 : A. I. R. 1928 Mad. 454. 

Strangers cannot challenge sale on the ground of irregularity. — 
It is not open to third parties to raise the question of irregularity in the 
sale in execution of a decree. The only person who can raise the question 
is either the decree-holder or a person whose interest is affected by tho sale, 
and these persons can only raise tho question under the provisions of 
Or. XXI, r. 90; Kunjolal v. Idurali, 97 I. C. 757. 

What does and what does not amount to material irregularity. — 
(a) Absence of attachment. — A regularly perfected attachment is an 
essential preliminary to sales in execution of simple moneydecreca, nnd 
where there has been no such attachment, any sale that may have taken 
place is not simply voidable, but de facto void. — ilakadeo Dubey v. Dhola 
Nath, 5 A. 86 (F, B) See also Ftda Busain v. Kutub Husain, 7 A. 38 ,* Ram 
Chand v. Pttam Mai, 10 A. 505 (616) and Luchmeeput v. Lekraj Roy, 
SW. R. 415. It was held by the Calcutta High Court in Panchanan v. 
Kunja, 42 1. C. 259, that the Coart bad no jurisdiction to sell property 
which had not been duly attached and that the omission to attach rendered the 
sale void, ipso facto. But see Kishory t. Mahamed Mujaffar, 18 C. 188, 
where it has been bold that after a sale has been confirmed and sale certifi- 
cate granted to the purchaser, the sale is not to be considered as a nullity, • 
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•merely by reason of the absence of any attachment (8 “R. 9 followed; 

5 A. 86 dissented from ; tollovted in Sari Gharan v. Chandra Kumar, 34 C. 
787). Where an objection that the property proclaimed for sale had not been 
attached is taken before the sale, it is the duty of the Court not to proceed 
•■with the sale but to direct an attachment. — Sasirama v. Meherban, 
13 C. L. J. 243 (249-250) : 9 I. C. 918. In Sheo Bhy'an v. Bholanath, 21.A. 
■311, it has been held that the absence of an attachment, prior to the sale of 
immoveable property in execution of a decree, amounts to no more than 
a material irregularity, but is not sufiBcient, unless substantial injury is 
-caused thereby, to vitiate the sale. The Patna High Court, in Baja TFa^ir v. 
Bhtkhari, 2 P. 207 ; A. I. R. 1923 Pat. 45, took the same view as the 
Calcutta High Court took in Kishory v. Mahomed Mujaffar, 18 C. 188, 
though in the Patna case the application to set aside the sale was made before 
the confirmation of sale. The Rangoon High Court has held that though the 
absence of attachment is an irregularity, it does not render the sale absolutely 
void, but only voidable ; Ma Pwa v. Mahomed Tamhi, 1 R. 533: 77 I. 0. 368: 
A. I. R. 1924 Rang. 124. See also Shankar Bao v. Manik Bao, 68 I. C. 643 : 
A. I. E. 1923 Nag 18; Taraknath v. Syamacharan, 36 I. C. 292 ; Panarii 
V. Buldeo, 21 I. 0. 46 The Madras High Court has held that a sale without 
attachment is an irregularity within this rule.—Submmamo v. Krishna, 92 
I. 0. 833 : A. I. R. 1926 Mad. 211. 

The omission to cause an attachment to be made in execution of a decree, 
for the realization of a mortgage-debt does not affect the validity of a sale of 
the mortgaged property in execution of such a decree.— Ttncown Debya v. Shib 
Chandra, 21 0. 639 ; Muniappa v. Subramania, 18 M, 437. 

Where there was a subsisting attachment which was followed by an order 
for sale made in the life-time of the judgment-debtor, the decree*holdet "was 
entitled to proceed with the sale and realize his decree, — Peary Lai v. Okandi 
Charan, 11 0. W. N. 1G3 : 5 C. L. J. 80. 

The procedure as regards the attachment could not be impugned after an 
order of sale passed without objection. — Gajadhar v. Bechraj, 130 I. C. 265 : 
A, I. E 1931 Pat. 63. 

(b) Irregular attachment. — Under the present law irregularity in 
attaching the property- is no ground for setting aside the sale. — Sec the Beport 
of the Special Committee. Where the writ of attachment gave the wrong number 
of the premises but the proclamation of sale contained the correct number and 
the sale was effected in pursuance thereof, held that the sale was valid. — 

Nareshchandra V. Molla Ataul, 57 G. 1206'. 129 1. 0. 779; A I E 1931 
Cal. 35. 

(c) Omission to issue notice. — Omission to give notice to the party 
against whom execution is proceeding as provided by Or. XXI, r. 22 
invalidates a sale in execution of the decroa. — Rameisart Dasca v. Doorgadas, 
6 C. 103 : 7 0. L. R. 85 ; Imamunnissa Bibi v. Liakat Husain, 3 A. 424 ; 
Vuppu Sidaramayya v. Qopala Krhknamma. 43 M. 57 : 37 M. L. J. 216 : 53 
I. 0. 257 ; Sahdeo Pandey v. Qhasiram, 2 1 0. 19. See also Gopal Ohunder v. 
Gunomani, 20 0. 370; and Erava v.Sidramappa, 21 B. 424. Batsoo Paresh 
Itam V, Balmukund, 32 B. 572; and Bamjas v. Sheo Prasad, 23 A. 193. 
Omissiori to^ issue notice under Or. XXl, r. 22 renders the sale void but 
irregularity in service of notice is not a material irregularity.— EabM Das v. 
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J/ir ^ahanod Yusuf, 1021 P. 181 r 61 1. C. 823. An omission to servo a 
notice under Or. XXI, r. 22, is by itself sufTicIcnt to render the sale void for 
want of jurisdiction, for the notice is tho verj* foundation of jurisdiction. — 
Sam Kinlar v. Sthiii Sayn, 27 C- li. J. 52S. Want of service of notice under 
Or. XXI, r. 22 is a good ground for granting an application under this rule 
and S. 47 to have tho sate set asido.^^aftsft Chandra v. Pabna Dhana 
Bhandar, 125 I. C. G55 : 51 C. U J. 197 . A. I. R. 1930 Cal. 348 ; Chandi 
Prasad V. Mt. Jumna. A. I. R. 1923 All. 74. 

The mere absence of a notice to a judgmont'debtor of tho intended sale 
of his property is not a material irregularity in publishing the sale, sufficient 
to justify by itself tho setting osido of tho sale.— .S/aftpaZ Bahadur v. 
-Bambahadur, 52 I. C; 167. 

Notice of sale need not bo given to a receivor who is not in possession 
of the property sold, and a sale theroforo without notice to him is nob 
irregular.—J/atin^ Ohn Ttn v. Cheltyar Firm, 7 R. 425 : A. I, R. 1929 Rang. 
311. • 

Omission to issue notico under Or. XXI, r. CG, is on irregularity within 
r. 90.-^Jaffffannaih v, Vaud, 4 L. 243: 76 I. C. 103; A- 1. R. 1923 Lab. 592 ; 
Tukaram v. Sakharama. 25 N. L R. 53. 118 I. C 49: A. I. R. 1939 Nag. 
180. 

During the suit tho son was represented by bis father as guai'dian. At the 
time of execution the son became a major but that was not brought to tho 
notice of the Court. Notico under Or. XXI, r. 22 was served on the father 
but not on the son. Beld, that there was nothing contrary to law in that 
separate notice of the execution petition was not initially issued to the son 
under r. 22, though he was a major, and that he having waived the issue 
of it, if it was necessary, cannot be beard to say that its absence is an 
illegality so as to vitiate tho sale; Ramanathan v. Ramanathan, h.. I. E. 1929 
Mad. 275 ((1917) M. W. N. relted o« ; 39 M. 1031 and 51 M. 768 referred to). 

(d) Omission to state in the sale-proclamation the amount of rent 
or revenue payable in respect of the property to be sold.— Omission to 
state in the salo'proclamation the amount of rent payable in respect of a 
tenure is not a material irregularity within the meaning of this section 
(rule). — Mahendro Coomar v. Heera ifohun, 7 C. 723. Nor an omission to state 
the real rent which was higher than that stated in tho sale-proclamation. — 
Muhammad Mukarram v. Nanak Chand, 122 I. 0. 234 : A. I. R. 1930 Lab. 
692. 

"Where a revenue-paying land is advertised for sale, non-statement of 
the revenue assessed upon it, as required by the provisions of Or. XXI, 
rr. 68 and 70 is an irregularity ; but a, sale cannot be set aside on account of 
such irregularity without proof of substantial damage. — Macnaghten v. 
Zlahabir Pershad, 9 0. 656 (P. 0.) : 11 C. Ii. B. 494 {reversing 9 C. L. E. 134). 

Although inadequacy of price is no ground for refusing to confirm a 
sale, yet any error in the sale-notification in specifying the amount of 
Government reveone of the property sold is an irregularity, for which, on 
proof of substantial injury, a sale is liable to bo sat aside.— Giridkari Singh 
V. Burdeo Narain. 3 I. A. 230 : 2G W. R 44 (P. C.) (affirming 19 W. R. 227). 
See i>,\5o Madarsah V. Palaniappa, 23 M. 623; Bali Bam v. Narastngdas, 
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28 G. W. N. 593: 73 I. C. 545 (P. 0.) : A. I. E. 1923 P. C. 93: 45 
M. L. J. 403. 

(e) Other errors, omissions and mis.atatements in the sale* 
proclamation. — An omission to ^bate in the sale-proclamation the precise 
amount o! claims received from other decree-holdera, subsequently to the 
order directing the sale, can soarcaly be called an irregularity at all.— — 
Uohafned Ali v Mahabir Prosad, 35 I. C. 411. 

The mistake in the dimensions of the property as stated in the sale- 
proclamation, is a material irregularity, but this by itself is not sufficient to- 
set aside the salo. It must beheld further that there has been substantial 
injury to the judgment-debtor by reason of this irregulstrifey ; Eishundas r. 
Narain Dtitt, 96 I. G. 196 • A. I. K. 1926 Lah. 637. 

Where in a proclamation of sale the area of the land uras stated to be 144 
acres, whereas it was 440 acres and its value as Eg. 20,000 when in fact it 
was worth about two lakhs of rupees* AeW that the sale was vitiated by 

materiai irroguJarity and should bo sot nsids . — Sinsih v. 11 P. 424, 

It is not for every omission that a sale is liable to bo set aside. To render 
a sale liable to be set aside, it must be shown that the omissioa was a material 
one.—Prowaf/ia V Bejoy Madkab, 531. C. 148. 

In a sale of immoveable property the sale-proclatoation notified that 
the decree-holder held two charges on the property, aggregating abmst 
Rs. 1,000. There was, in fact, one charge only amounting to Es 800. B€ld 
that the error in the sale*proolamatioQ amounted to such an irregularity ih 
publishing the sale as must have materially affected the price, and that the 
sale must therefore he set asido. — ffanji Mai v. 5t5t Satlo, 8 A. 116. 

A misdescription of property in the sale-proclamation brings a case for 
setting aside a sale held under the Public Demands Recovery Act within the- 
rule laid down in 14 C 9 — Bam- Tamk v Mosahehali Khan, 6 0. W. N. 246, 
Sm also Bam Tarack v. Dilioar Ali, 5 C. W. N. 521 CP- B ). 

The omission in a sal 0 *proclatnation to mention particulars as to the 
numbotg, value, etc , of Government Promissory notes under attachment for 
sale, is cot such an irregularity as would vitiate the sale. — Luchmeepnt v.. 
Lekra} Boy, 8 W. R. 415. 

There ig no provision i a the G. P. Code in making it necessary to- 
mention the income of the property in tho proclamation of sale and failure to 
do BO does not amount to a material irregularity in conducting or publishing 
the salc.—Mahna Stngh v. Saltg Singh, 110 I. 0. 339 : A. I. E. 1928 Lah. 


Where the Court had acted wrongly in overlooking the rules laid down 
for tho preparation of the sale-proclamation, the sale should bo set asido. — 
Bam Prasad v. Shtva Kumar, 133 I. 0. 529 : 29 A. L. J. 849. 

(f) Mis-atatement of the value of the property in the sale-proolama* 
tion. The nbsenco from tho salo-proclamation of n valuation of tho property 
to bo sold, if it had not a difforent effecton the mind of intending or possible 
biddora, is not a material irregularity. — Mahom^ Ali v. Mahabir Prasad, 
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35 L C. 411. Sa al«o liipuf^an v. 103 I. C. 443 : A. I. B. 1923 

Ixa^2?l: VcfTs-rs-zr-.i v. lOGI. C. 201: A. L E. 1927 

112.3. IC03 ; Xzr.zra; Bi\eLiur r. Sicf.i<irti, 32 C. V:. X. 303 : A. I B. 1923 
CiL 325 ; 2It. SuWrari r. Kriih'.a Prasad, 10-3 L C 153 : A. L B. 1923 Pat. 
103 ; Pvp Eith^re r. CcUfCtsr of Etah, 52 A. 115 : 120 L C- 545 : 27 A L. J. 
122S : A. I. B. 1923 .411. 94S ; r. BahM. 55 C. S13 : 53 C. L. J. 575 : 

35 C. TT. X. 75 : A I. B 1931 Cal. 490 : 131 L C. S53. 

The Prirj- Ccrseil has held that the exact value cf the propertr of 
vrHch the sale bc-ea ordered in eiecctloa cf a decree rsu;* be stated in 
the file-proclanjatioa and an cnder-statcJneat cf the value of property in the 
£ile-pj£>slan:stion is a material iiresclarity in publishing or conducting the 
al^.'-’Szda-KCrJEhiny.Pk^lEusr^a.jLA, 145: 20 A.412 (P.C.):J>C.W.X. 
5-50 (relied cpoa in i»3«a^Ba»i?ejiur Proihui r. Bzi Sh^n’^ Anjsn, 8 
C. VT. 17. 257 and v. QkcicHKt 6 C. Vt. N 835; distin' 

ji^ciEh"* i2"^ffl4^i P^thad v. Ja^^ur.a Ptrshai, 3l C. 922 : S C. W. X. 234 ; 
" fWoTTfca>t.J?j1^5an;i Saic^cer r. Bain^artt Saicigr, 23 il. 5v3b 

Tids Priv;v' ConccU decision was overlooked in Ahdul Eashi’^. r. 

Lai, 12 C. V,'. X 757 in which it has been held that the statement in the 
EsIeTJroel&astion cf a value which proves to be inadequate is an irrefularity, 
bet act a material irregularity, « such statements are made without much 
eon»Jderatio3 and it is well-known that purchasers do not take serious notiee 
cf any statement in the sale-proclamation as to the value of the property to 
be sold (dissented from in Strja’sir^a v Ba/ro^an, 15 C. 'W. X. 577 ; 
Eainlar.und v. Piriht CAand. 16 C. W. X. 701 and Pra*? Sirs^'A v. Jans-rSan, 
14 C. L. J. 541). 

^^Tiere the decree-holder knowingly made a mirstatemsut cl the 
value cf the property in the sale proclamaticn and the jndgmc‘n^debtor 
suffered substantiai injury thereby, there was a material irre^larity within 
the meaning of Or. XXT , r. 90 and the sale should be set aade. — Paresh 
Ealh V. Bari Charan, 53 I. C. 23. 4Vben the gross under'ValaatiQn of pn> 
perties in the sale'proclamation Kad tho effect of deterring intending 
purchasers from bidding at the sale and offering a reasonable valna, the sale 
should be set aside.— .4 v. Jfnniijary Jk»an Opiot, S3 C. X. S45 : 

A- LB. 1929 Cal. SIS. 

Omission to monlion the valuation of the property aesording to the judg- 
ment-debtor and omission to give the jadgmeat-debtor a proper opportunity 
to state Us valuation if it result in apparent loss to the judgment-debtor. 
Is a material iiregubaritv in publication or conduct of sale. — AUauddir. r. 
Uonaranjan, 51 C. L. 3* SS5; 127 1, a 234: A. L B. 1930 CaL 511. 

Tbe absence of specification in the sale-proclamation of the encumbrances 
to which the property advertised for sale is pubjeet, coupled with the miv* 
etatement of its valne, amounts to a material irregularity within the meaning 
of this section. — AToIi r.BAatram' iTttrtari, noted ante. 

A judgment-debtor is not preduded from raising the question of 
valuation in an enquiry- under r. 90 simply because the question had already 
been decided when tbo sale prodamation was settled.— Tia'hahir v. 
P. C. Lai, A- 1. B. 1923 Pat, 25 (the decision in Si'n^jh v. J>\eS* 

2 P. 917 : A. I. B. 1924 Pat. Ill reganling valuation avas lield to be 
really obiUr and not binding). 

C. P. C.-U2 
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It is essentiialfor a judgment-debtor, in order to succeed iaan appli- 
eation under this rule to show that the inadequacy of the prices^ stated in 
the sale-proclamation was caused in consequence of the irregularity. It ia 
not an irregularity to have stated two separate valuations in the proclama- 
tion, the decree-holder’s valaution and the judgment-debtor’s valuation.— 
Nand Kishwar v Kedar Naih, 40 I. 0. 849 (2 P. L. J, 130 distinguished) ; 
Saghunath v. Sazari, 37 I. C. 872 (P, B.), 

A sale is liable to be set aside on the ground of material irregularity 
when the price realised is very inadequate and the sale-proclamation under- 
stated the value of the property and omitted to state the amount due under 
a mortgage thereon .* — Mahendra Nath v. Bipin Behary, 33 I. 0. 946. 

In aacertaiaing the value of the property, only the rents realizable from 
the tenants and not the abwabs that used to bs^'-ealized from them should be 
taken into account , — Shosi Bhushan v. Ahmed Nosseinp-'^O. W, N,.rf39. 

r. 

Gross under-valuation of the property in the sale-proclda aition-' coupled" 
with insufficient description and insufficient proclamation of the property con- 
stitute material irregularity which vitiates the sale . — Ckaiturpait Singh v, 
Nath, (1918) P S3 : 44 1. C 412. 

"Where the Court omitted to fis a reserve price under r, 72*A and the 
property was sold for a lesser amount than the decree amount, the sale was 
set aside — hlahomed Abdulla v. Sakharam, 64 B. 348: 125 I. 0. 908*. 
A. I. E. 1930 Bom. 290. 

(g) Omission to make an order absolute. — An omtsion to make an 

order absolute for sale under S. 89 of tb© Transfer of Property Act 
(W of 1882) is not a. matetial irregularity for setting aside a sale held in 
execution of a mortgage-decree . — Phul Ckand v. Pershad, 28 

C. 78 (18 C 139 and 22 C. 931 referTed to). 

A sale held in contravention of S. 99 of the T. P. Act (IV of 1882) 
is nob a nulhty, but an irregular and voidable sale. It can bo avoided 
under S. 344, 0. P. Code, 1882 (S 47), before or after confirmation. 
But if the application in made after confirmation, the applicant must prove 
that owing to fraud or other reasons ho was kept in ignorance of the 
eaU.-^Ashutosh v. Eehary Lai, 36 0. 61 (F. B.) : 11 0, W. N. 1011 : 6 0. B. J. 
S20. See also Muthu v. Earuppan, 30 H, 313 ; 17 M. L. J. 163 and 
Venkayya v. Surayya, 30 M 362 ; 17 M. h. 3. 325. 

(h) Omission to beat dram. — Omission to havo a drum beaten as 
required by Or. XXI, rr, 54 and 57, was held to be a material irregularity 
BO as to render a sale held in execution of a decree liable to bo sot aside.— 
2Wm6«fe i?av;i v. Nano, 10 B. 504 ; Nand Lai v. Tola Ram, C7 I. 0. 753; 
Gopi Ckattd v. Benani, Ih, h.3. 197, 

(0 Postponement of sal© and Issue ottresh proclamation. — ^Whor© 
a sale is postponed, whether definitely or to a fixed date, it is necessary 
in the absence of an oxproas anrangemonfc between all the parties, that 
afresh proclamation should bo made, giving notice of the day to which 
the sale has been postponed ; omission to do so is a material irregularity; 

Cooper Bath v. Roy Luckmeput, 3 0. 642; 1 G. L B 819; unless the 
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•jiroclamation has been ^vaivod ; Biptn v. Jatindra, 37 C. 897 : C I. 0. 813 ; 
Mup Kishore v. CoUestor o/ Elak^ 37 A, L. J. 1233 : A. I. R. 1923 All. 913. 

Whero thero is a series of short postponomoots each less than seven daps 
bat which, taton together in the aggregate, amount to more than seven days, 
a fresh proclamation of sale is necessarj'.— 'Jaffiini Idohan v. Chandra 
Kumar, C C. W. N. 44. 

The property of a judgmsnt-dobtor was advertised for sale on a 
• certain day. The proclamation set out particalars of the property, but 
-subsequent to such proclamation a portion of the property was re-leased to 
a third party. Notwithstanding this fact no fresh proclamation was made, 
and the sale took place on the day originally fixed. 3eld that the omis- 
sion to issue a fresh proclamation was a material irregularity. — Shib Pro' 
‘■'hash V. Sardar Doyal, 3 C. 544 : 9 C. Ii R. 260. 

When a sale does not taka place on the day fixed, an indefinite postpone- 
ment cannot be regarded as an adjouroment from day to day, and a fresh 
notice should fix another date for the sale, and where, in consequence of an 
-indefinite postponement, an estate b.is been purchased at an inadequate price 
-and specially by the judgment-creditor, the irregularity is one that has 
-occasioned substantial injury, and justifies a sotting aside of the sale.— 
Jhoomwh Ohotodhry v. Radha Pershad, 25 "W. R. 323. 

'Where a sale was adjourned to the next day but the sale oiBoer did not 
-record his reasons for the same and the proclamation did not give the prior 
incumbrance on the property, held, that there was material irregularity in 
-conducting the sale; (htlal v. Raghubir, 30 A L. J. 357 : A I R. 1932 All. 
369. 

When the sale is postponed sins die, the omission to issue a fresh proola- 
-t '■ ■ ■ ■' • ’—**-• '^'rpal 7. Kedamath, 41 I. C. 68. But 

•t • ' le Collector, to whom under Or. XXI, 

r, ■ . ' ■ not apply, and it was adjourned sin« 

-Jie, but the same was continued the next day without any fresh proclama- 
tion, held, that there was a mere irregularity in procedure and that the sale 
-was not vitiated. — Kamahhya v. ShyamLal, 6. 0. W. N. 226: 117 I. 0. 471 : 
A. I. B. 1929 Oudh 335. 

An execution-sale which had been fixed for a certain date was put ofi* to 
-the corresponding day in the following month, on the application of the 
'judgment-debtor, who consented that be would not object to any iiTeguIarities 
-affecting the sale. A notification was also issued and was proclaimed only in 
-a public place. After the sale, the j’ndgment-debtor contended that ho was 
-entitled to hare a fresh proclamation issued on the spot where the properties 
wore situated. Held that he could not now object to it. — Set Narain v. 
Oossain Luchmee Narain, 23 W. R. 25G. 

Whore a sale was at first proclaimed for a certain date, but was 
'twice postponed on the appplication of the judgment-debtor, wbo consented 
to waive the making of a fresh proclamation : held that a waiver by the 
judgment debtor of a fresh proclamation does not necessarily pi'event 
another attaching decree-holder from objecting to the sale on the ground 
-of irregularity. Refusal by the Court to issue a fresh proclamation, if 
-applied for would constitute aground on which the irregularity of the sale 
finight bo impeached. — Chakraparti v. Dhanji Sethu, 24 M. 311. 
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(j) Effect of irregularity in publishing or conducting sale. — The- 
■words “ publishing or conducting” the sale have been explained in Parashram 
V. Balmuktiitd, 32 B. 572 : 10 Bom. L. B. 752. 

"Where property not covered by the decree has been proclaimed and sold, 
the case is one of " material irregidaxity in publishing or conducting the 
sale” v/ithin the meaning of this rule. — Imiiazunnissa'v.Ohtittan Lal,84i' 
I. C. 746 : A. I. B. 1925 All. 236: 22 A. L. J. 1119 ; Piare Lai v. KishenLal,.. 
110 I. C. 876; A. I. E. 1928 All. 704. But see Ganga Devi v. Bam Prasad, - 
88 I. C. 393 : A. I. B. 1925 All. 651 ; 23 A. L. J. 558. So also is an irregular 
preparation of the proclamation of sale; Jaggannaih Baud, 4 L. 243: 76- 
I. C. 103 : A. I. E. 1923 Lab. 592. 

The expression ** conducting the sale” lefeis cnlyto-the action of 
the officer vjho mehes the sale. Anything done antecedent to the order of 
sale has nothing to do with conductirg the sale ; Bamchhatlar v. Bechn, 7 A. 
641. 645. 

The omission to affix sale-proclamation on a conspicuous part of the 
Court-house, is a material irregularity which vitiates the sale ; Laaminarayan 
V. Purnabai, 48 I. C. 611. 

When distinct properties are proclaimed for sale in one execution, the- 
omission to affix a copy of the proclamation on each of such pioperties 
amounts to an irregularity in the publication of the sale. — Ihpura Sundari 
V, Durga Charan, 11 C. 74. See, however, Pedro Antonio v. Jalbhoy Ardeshtr, 
12 B. 868, where it has been held that where property intended to be sold 
in execution of a decree ie divided into a number of small lots, as a means 
of obtaining a better aggregate price, the law does not require that a 
separate proclamation of sale should be made on each lot into which the 
property is so divided because a mere breobing up of a property into a 
number of lots as a means of obtaining a better aggregate price, does not 
necessarily mahe it sereral properties for the purposes of a proclamation of • 
attachment or sale See also Samt PiUai v. Krishna 5'crnit, 21 M. 417. 
See aUo Maharaj Bahadur v. P. C Lai, A. I. B. 1928 Pat. 25, in which it 
has been held that where several movzas aie put up for sale in execution of 
a decree, the law does not require that the publication should be made in 
every mouza (distinguishing Krishna Prashad v. Moii Chand, 40 I. A, 140 ; 
40 0. 630 (P. C.) on the giound that in that case the execution Court in terms 
directed that the sale-proclamation should he served in every mouza and as 
there was a gross contravention of the order of the Court, the Privy Council 
held that the sale was bad, but there was no justification for the conten- 
tion that in every moiiza comprising an estate or a tenure, a separate 
proclamation is to be served). 

Bndor Or. XXI, rr. 54 and 67, it is necessary that a copy of the salo- 
proclamation should he affixed to some conspicuous place of the property 
attached ; and the omission to do so is a material irregularity within the 
meaning ot this rule.— IvflZyfflra v. Bam Coomar, 7 0. 466 : 9 0. L. E. 114. 
WTiere the sale-proclamation was affixed on a tree at some distance from the 
property to bo sold and not on tho property itself, held, that the omission is a 
material inegularity.— Kishore v. Collector of Ktah, 62 A. 115 : 120 
1. C. 646 : A. L B. 1029 All. 948 : 27 A. L. J. 1228. 
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Whoro a sale-proclamation os /ramerf by the Court was not publisliod ; 
« held that the sale was a nullity . — Jayarama v. rrniAajjri, 44 H. 35 : 59 I. C. 
167 : 39 M. L. J. 183. 

A sale of revenue-paying land is not ipso facto void by reason of a copy 
• of the sale-proclamation not having been fixed up in the Collector's office as 
■ required by S. 239, G. P. Code, 1832 (Or. XXI, r, 67). An omission to 
' fix up such notice is an irregularity, the remedy for which can only be 
' by an application under this section.— Wtfna Knmar v. Golam Chunder, 18 
•C. 422 {F. B.). 

Where it appeared that the Court had accepted the report of the 
.2dazir and the Court peon as evidence of the publication of the sale- 
proclamation and had refused to allow the judgment-debtor to give 
-evidence of its insufficiency, held that Court was bound to hear the 
-evidence tendered by the judgment-debtor , — Megh Lall y. Shtb Pershad, 
7 0. 34: 8 G. L. E. 369. 

Upon an application to set aside a sale, on the ground of material 
irregularity, it appeared that the sate notification had not been fixed up in 
the Collector's office as required by S. 239, C. P- Code, 1832 (Or XXI, r 67), 
and that the sale took place on and not after the 30th day from the publica- 
tion of notice ; but it also appeared that the applicant bad himself been 
.present at the sale, and bad purchased the property and it was not shown 
'that ■any substantial injury bad resulted from the irregularities. Beld 
that there was no grouud for setting aside the sale.— Bandy Ah v. 2£adhub 
'Ohicnder, 8 0. 932, 

A decree-holder who was granted permission to bid on condition that he 
would not be permitted to bid for any amount below the decretal amount, 
bid for one item of the property for certain amount, undertaking to make up 
the deficiency at the time some other item was sold and the sale-officer 
refused to accept the bid. held, that the sale-officer’s refusal to accept the bid 
was a material irregularity . — Adilya v. Jagdtsh, 4 Luck. 93 : 5 0. W. N. 

. -873 : 115 I. 0. 105 : A. I. B. 1939 Oudh 26. 

Selling only half the house when the sale-proclamation was for the 
whole of the house amounts to a material irregularity in the conduct of the 
sale . — Ghhotey Lai v. Naxoal Kishore, A. I. R. 1930 Lab. 15. 

The failure on the part of the sale-officer to follow the order in the 
jlist of sales to be held does not amonnt ton material irregularity . — InamuUak 
’V. Shambku, 29 A L J. 63: 1301. 0. 435: A, 1. E. 1931 All. 169. 

The auction-purchaser is not entitled to have the sale set aside on the 
vground of any mis-apprehension or mistake on his part when he is not misled 
by anything done or said by tbs sale-officer. A unilateral mistake cannot 
avoid a contract. A sale cannot be set aside on the mere ground that the 
-•auction-purchaser thought that the amount for which the property was 
. knocked down included also the mortgage money charged on the property.— 
Sridat v i£okar Singh, 30 A L J, 393: A I. E 1932 All. 403. 

Sale of immoveable property in exeention before expiry of 
-30 days.— It is a material irregularity for the proclamation to be published 
•^ess than 30 days prior to a sale in execution of a decree, and where damage 
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has resulted the sal© may be set 8b \&&. — Abdul I^ossia v. Doolal Doss^ 11 ‘ 
0. h. B. 303 ; Megk Lall v. Shib l^erskad, 7 C. 34 : 8 0. L. B. 369. Contra in- 
Sam Chandar v, Kamta Prasad, 4 A. 300 ; Venkata v. Sama, 14 M. 227 ; 
Laxminarayan v. Purnabat, 48 I. 0. 611. 

Holding asale of immoTeable property before the expiration of 30 daye • 
from the date of fixing up the copy of proolatnation under r, 68, is an irregu- 
larity in publishing a sale, and is something more than a material irregularity ' 
in publishing a sale to which this refers. — Sakhshi Nand Kishore t. Malabo 
Cktind, 7 A 289 ; Jasoda v. Mathura, 9 A. 511 ; Sadhu Saran v. Panckdeo ■ 
Lai, 14 C 1 ; Qanga Prasad v. Jaglal, 11 A. 33 ; Basharutulla v. Uma Churn, . 
16 C. 794 ; Tasadduk v Ahmad Qusain, 20 I. A. 176 : 21 0. 66 (P. 0.)| Baia 
Wazir V. Bhikhan Ram, 2 V. 207 : 68 I. C. 363 : A. I. E. 1923 Pat. 45. 

An application made on the day of sale by the judgment-debtor, that a- 
part only of his property maybe sold instead of the entirety, cannot be- 
conaideved such a " consent,” as, by virtue of Or. XXI, v. 68, would do away ■ 
with the necessity of a proclamation for sale being issued thirty days before 
the day fixed for sale — Marbuns Sahat v, Bhairo Pershad, 6 0. 259 : 4- 
0. h. E. 23 , aud Bkekraj Koert v. Gendh Lall, 6 0. 878. 

As to the effect of misrepresentation by the auctioneer while oonduoting-, 
the sale, see Kala Mea v. Barpennk, 36 C. 823 (P. C.) t 13 C. W. N. 249 r 
9 0. L. J 165. 

0) EfTeol of omission to hold sales at the stated time and place.. 
— A sale by public auction in execution of a decree which is conducted at a . 
time and place other than those properly notified, is not a sale at all within 
the meaning of the 0. P Code The time to be notified for a sale must he 
the time of the commencement of the sale, in order that all intending . 
purchasers may be enabled to be present during the whole of the proceed- 
ings.— CAedaujt Lai V. Amir Beg. 7 A. 676 ; Khodeja Bibee v. RamRaratn, 12 : 
"W. E. 511 ; Pokhrai Singh v, Gossatn M-unraj Pooree, 12 W. R. 281. 

A property advertised for sale under r. 66 was sold on the day fixed- 
bub at an earlier hour than that stated in the proclamation. Held that • 
there had been no sale within the meaning of the Code — proclamation of ' 
time and place of sale and the holding of sale at such time and place, being- 
conditions precedent to the sale being a sale under the Code. — Sashaiatullav,. 
Uma Churn, 16 C. 794 See nleo I?awi v. Inamtdlah, 49 A. 402: 
99 I. C. 926 . A. 1. R. 1927 All 241 : 25 A. L. J. S02, 

"Vt'herea sale is adjoumed under S. 291, C. P. Code, 1882 (Or. XSI,. 
r. 69), It is necessary to mention the hour of sale and its non-specification 
is ft material irregularity vritbm the meaning of this r^h.—Bhikari Misra v. 
Rani Snrjamoni, 6 C. "W. N. 48. See also Mahabir Pershad v. Dhanukdhari, . 
31 C. 815 (818); 8 C. W. N, 686 (affirmed in 84 0. 709 (P. 0.) : H- 
0. •W. N. 739). 

W’hero a sale was held, neither on the day originally advertised nor on 
the day to which it had been ndjoumed but on a third day, held, it was a 
material irregnlarity in the conduct of sale . — Bari Sadkan v. Shtb Gopal, 35 ' 
0. L. J. 140, 

Whore property was sold nt an inadequate price owing to the hour of.' 
sale not hoing fixed as required by t. 69 , — held that there had been a- 
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material irregularity causing substantia! injury to the judgment-debtor. — 
SurnomoyM v. Dakhtna lianjan, 24 C. 291 (followed in Jamini Mohan v. 
Chandra Kumar, 6 C. W. N. 44). 

It is the practice of tho Courts under the rules of the High Court, to 
place all properties intended for sale on a list and to proceed with tho 
sales from day to day, commencing on an appointed day. As each pro- 
perty is taken up in its turn, an adjournment of the sale of a particulalr 
property, which is tho consequence of soch procedure, is not on adjournment 
within the meaning of S. 291, 0. P. Code, 1882 (Or, XXI, r. 69). — Lai 
Mohun V. Nunu Mohamed, 17 C. 152. 

Where a sale is hold at a place diCToront from that specified in the 
proclamation, the case is not merely one of material irregularity but the sale 
is Void altogether ; Jayrama v. Vtrdhagiri, 44 M. 35 : 59 I. 0. 167 : 39 
M. L. J. 188. 

, (m) KfFect of purchase by decree^holder without permission 

under Or. XXI, r. 72. — A sale at which tho decree-holder himself, or some 
other person for him, without the permission of tho Court first obtained, 
becomes the purchaser, is not tpm /aofo void ; it is a good sale unless and 
until set aside by the Court under the provisions of S. 292, C. P. Code, 
1882 (Or. XXI, r. 73).— Javherbat v. Baribhai, 5 B. 575 (followed in 
Chtniamanravv. Vilkabai, 11 B 538). Sro also 7« (he matter of Veerapah 
Ohettu, 6 B. L. E. Ap. 37 : 14 W. B. 405. But in Bukhinee BtiUubh v. 
Brojo Nath, 5 C. 303, it has been held that a decree-holder is absolutely 
bound to hare express permission from the Court before he can purchase the 
property ; and whether this objection is taken and pressed or otherwise, a 
sale to him is invalid. 

When liberty is given to a decree-holder to bid at the sale of the 
judgment-debtor's property, he is bound to exercise tho most scrupu- 
lous fairness in purchasing the property, and if ho or his agent dissuades 
others from purchasing at the sale, that of itself is a sufficient ground why 
the purchase should be set aside. — TVbqpendronath v. Bro/endro Nath, 

7 C. 346 ; 9 C. L. B 263 (disapproved in Mahomed Mtra Ravuthar v. 
Sawast Vtfaya, 23 3f. 227 (P. 0.) ; 4 C. W. N. 288, where it has been 
held that any dissuasion by a bidder at a judicial sale of other persons 
from bidding does not of itself amount to a charge of fraud and will not 
invalidate the sale) 

Under the terms of S. 294, O. P. Code, 1832 (Or. XXI, r. 72), it is 
discretionary with tho High Court to sot aside a sale at which a decree-holder 
had bid and purchased without permission of tho Court ; and in dealing with 
such a case, the Court, although considering the matter as an irregularity in 
the conduct of the sale, will not interfere with the sale, unless, it can be 
shown that the judgment-debtor has suffered some substantial injury arising 
from such irregularity.— Afaffinra Das v. Natkuni Lall, 11 0. 731. 

A mortgagee decree-holder wos refused leave to bid at the sale in oiecu- 
tion of his mortgage decree, bnt notwithstanding each refusal, he purchased 
the property in the name of a third person. Possession under the sate was 
opposed, and tho decree-holderas purchaser brought a suit for possession. 
Beld that the plaintiff had been guilty of an abnse of the process of the Court 
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haa resulted tbe sale may be set aside* — Abdul Nossia v. Doolal Do^s, 11 
0. L. K 303 ; Megh Lall v. Shib Pershad, 7 C. 3i : 8 G. L. B. 369. Contra in- 
Bam Chandar v. Kamta Prasad, 4 A. 300 ; Venkata v. Sama, 14 M. 227 
Laxminarayan v. Purnabai, 48 I. 0. 611. 

Holding a sale of immoveable property before the expiration of 30 days-* 
from the date of fixing up the copy of proclamation under r. 68, is an irregu* 
larity in publishing a sale, and is something more than a material irregularity ■ 
in publishing a sale to which this refers. — BaJchshi Nand Kishore v, Malak 
Chnnd, 7 A. 289 ; Jasoda v. Maihura, 9 A. 511 ; Sadhu Satan v. Panchdea • 
Lai, 14 C. 1 , Ganga Prasad v. Jaglal, 11 A. 33 ; BasharuiuUa v. Uma Churn, . 
16 C. 794 ; Tasadduk v. Ahmad Busain, 20 1. A. 176 ; 21 0. 66 {P. 0.); Baja 
Wasir v. Bhikhari Bam, 2 P. 207 • 68 I. G. 363 : A. I. E. 1923 Pat. 45. 

An application made on the day of sale by the judgment.debtor, that 
part only of his property may be sold instead of the entirety, cannot be - 
considered such a “ consent,’* as, by virtue of Or. XXI, r. 68, would do away ' 
with the necessity of a proclamation for sale being issued thirty days before 
the day fixed for sale — Harbtins Sahai v. Bhatro Pershad, 5 C. 259 : 4 
C. L. E. 23 . and Bhekraj Kom v. Gendh Lall, 5 0. 878. 

As to the effect of misrepresentation by the auctioneer while conducting-, 
the sale, see Bala Mea v. Earpennk, 36 0. 823 (P. C.) : IS 0. W. N. 249 : 
9 0. L. J. 165. 

(1) Effect of omieslon to hold sales at the stated time and place. 
—A sale public auction in execution of a decree which is conducted at a - 
time find place other than those properly notified, is not a sale at all within 
the meaning of the C. P Code. Tbe time to be notified for a sale must be 
tbe time of tbe commencement of the sale, in order that all intending . 
purchasers may be enabled to be present during tbe whole of tbe proceed- ^ 
ings.—Chedamt Lai v. Arntr Beg, 7 A. 676 ; Khodeja Bihee v. BamNatain, 12 • 
"W. E. 511 : Pokhraj Singk v. Qossain Munraj Pooree, 12 W. B. 281. 

A property advertised for sale under r. 60 was sold on the day fixed 
but at an earlier hour than that stated in the proclamation. Held that • 
there had been no sale within tbo meaning of the Code — proclamation of 
time and place ol sale and the holding of sale at such time and place, being, 
conditions precedent to the sale being a sale under the BasharatuUa v. 

Uma Churn, 16 C 794. SeeoXsoBabu Bam v. Inamtdlah, 49 A. 402:' 
99 I. 0. 926 : A. I. E. 1927 All. 241 1 25 A. L. J. 302. 

Whore a sale is adjourned under S. 291, 0. P. Code, 3882 (Or. XXI,. 
r. C9), it is necessary to mention the bour of sale and its non-specification 
is a material irregularity within the meaning of this rule — Bhikari Misra v. 
Bani Surjamoni, G G. W. N. 48. Sea also Mdhahir PersJiad v. Dhamikdhari , . 
31 0. 816 (818): 8 0. W. N. 68G (affirmed in 34 C. 709 (P. 

0. W. N. 739). 

Where a sale was held neither on the day • 

the day to which it had been adjourned but 
material irregularity in the conduct of aale.~— H 
0. h. 3. 140. 

Where property was sold at an inadequate price owing to the hour of 
sale not boiug fixed as required by r. 69,— Arid that there bad been a- 
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material irregularity causing substantial injury to tlio judgment-debtor.— 
Surnomoyet v. DaXhxna Banjan, 24 0- 291 (followed in Jamini 3/ofton v. 
Chandra Kumar, 6 C. W. N. 44). 

It is the practice of the Courts under tho rules of the High Court, to 
place all properties intended for sale on a list and to proceed with the 
sales from day to day, commencing on an appointed day. As each pro- 
perty is taken up in its turn, an adiournmont of the sale of a particulalr 
property, which is tho consequence of such procedure, is not an adjournment 
within the meaning of S. 291, C. P. Code, 1832 (Or. XXI, r 69) — Z/ol 
Mohun V. Kunu Mohamed, 17 C. 162. 

Where a sale is held at a place different from that specified in the 
proclamation, the case is not merely one of material irregularity but the sale 
is void altogether ; Jayrama r. Virdhagiri, 44 M. 35 : 59 I. C. 167 : 39 
M. L. J. 183. 

. (m) PfTeet of purchase by decree^holder without permission 

under Or. XXI, r 72. — A sale at which the decree-holder himself, or some 
other person for him, without the permission of the Court first obtained, 
becomes the purchaser, is not <p50 /acto void : it is a good sale unless and 
until set aside by the Court under the provisions of S. 293, 0. P. Code, 
1832 (Or. XXI, r. 73), — Javherbai v. Baribhai, 5 B, 576 (followed in 
Chintamanrav v. Vithabai, 11 B 583) See also In ike matter of Veerapah 
CArify, 6 B. L. B. Ap. 37: 14 W. K. 405. But in Ruhhinee Bullubhx. 
BrojoUathibQ. 303, it has been held that a decree-holder is absolutely 
bound to have express permission from the Court before be can purchase the 
property ; and whether this objection is taken and pressed or otherwise, a 
sale to him is invalid. 

When liberty is given to a decree-holder to bid at the sale of the 
judgment-debtor’s property, he is bound to exercise the most scrupu- 
lons fairness in purchasing the property, and if ho or his agent dissuades 
others from purchasing at the sale, that of itself is a suOicient ground why 
the purchase should be set aside. — Woopendronath v. Brojendro Bath, 

7 C, 346 : 9 C. L. B 263 (disapproved in Mahomed Mira Ravuthar v. 
Sawasi Vijaya, 23 M. 227 (P. C.) : 4 C. W, N. 283, where it has been 
held that any dissuasion by a bidder at a judicial sale of other persons 
from bidding does not of itself amount to a charge of fraud and will not 
invalidate the sale) 

Under the terms of S. 294, C. P. Code, 1882 (Or. XXI, r. 72), it is 
discretionary with tho High Court to set aside a sale at which a docreo-holdcr 
had bid and purchased without permission of the Court ; and in dealing with 
such a case, the Court, although considering the matter as an irregularity in 
the conduct of the sale, will not interfere with the B.alo, unless, it can bo 
shown that the judgment-debtor has suffered some substantial injury arising 
from such irregularity.— dfafAttra v. Nathuni Loll, 11 0. 731. 

A mortgagee decree-holder was refused leave to bid at the sale in execu- 
tion of his mortgage decree, but notwithstanding such refusal, ho purehast'd 
tho property in the name of a third porsou. Possession under tlio sale as 
opposed, and the decree-holder as purohasor brought a suit for iwsse'nion. 
Held that tho plaintiff had been guilty of an abuse of tho jirooois of tho Court 
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in bidding at the sale and buying the property hmami, and that the sale, 
therefore, ought not to be enforced.— ^a/iomeii Qazee v. Batn Lull, 
10 0. 757. 

A purchase by the son of a decree-holder, undivided in interest from his 
father, is a purchase by the decree-holder within the meaning of S. 294, C. P. 
Code, 1832 (Or. XXI, r 72), and is absolutely void if the purchase were made 
with funds which wore joint-property of the father and son . — Narayan 
Deshpande v. Anaji Deslipande, 6 B. 130. 

An assignee of a decree under an oral agi’eement has no locxis standi to 
apply for the execution of the decree, and it is not necessary for him to obtain 
leave to bid at the sale in execution of a decree. Therefore a purchase by 
such an assignee without leave under S. 294. C. P. Code. 1882 (Or, XXI, r. 72) 
IS not a material irregularity within the meaning of this section, — 
Dakskina Mohan v. Srtmati Basimatt, 4 C. W. N. 474. 


A person declared to be the purchaser of property put up for sale did 
nob, as required by Or. XXI, r. 84, pay a deposit of 25 per cent., imme- 
diately after such declaration, but on a date subsequent to the date on which 
the property was put up for sale. Held that there was no sale at all of the 
^operty.— Jnfjaam Ali v. Narain Singh, 6 A. 316 ; Anur Begam v. Bank of 
A 238 ^ : 5 A. L. J. 336 ; Ahmad Bakhsh v, Lalta Prasad, 28 


n vv?^ making the deposit of 28 per cent, under 

when a deposit ts not duly made, the sale is liable to be 
se aside; but when a question arises as to whether a deposit was duly mads 
OT not, the court is bound to inquire into and decide the question.— 
■t^iippayyan v. Bamasann Ayyan, 6 M. 197. 

■» execution the property was knocked down to a bidder at 

Its, 260, and on account of his inability to make a deposit, the property was 
re-sold for Rs. 50. B.dd that the judgment-debtor had sustained such 
substantial injury as would justify the Court in setting aside the sale, not- 
'V ^^'’■“diog that the judgment-debtor might have recovered the deficiency 
ot the price undei S. 293, C. P. Code. 1882 (Or. XXI, r. 1\).—Be^in 
Lhundcr v. Purresh Nath, 9 C. 98: 12 C. L. R. 316. 


♦v Pailure of the auction-purchaser to make, and of the ofEcer conducting 
the sale to receive, the deposit of 25 per cent., as required by Or. XXI. 
r. 04, constitutes a material irregularity in conducting the sale . — Bhim Singh 
M oi? dissented from). In Venkata v. Sama, 

h • Q inV deposit required 
> D, dUb, IS not more than a mere irregularity and does not vitiate the sale. 


Effect of mere inadequacy of price.— Inadequacy of price is 
not a sufficient ground for sotting aside a sale, unless it bo the effect of an 
irrogulantym the salo-procoediDga.— J?ee< v. Meeturjeet, 6 "W. B- 

m'j ' ^^ddea Ktshore v. Bungshee Mohun, 17 W. R. 210; Eubceboolv. 
Allender, 14 W. R. 44 ; Altmooddy v. Ohunder Nath, 24 W R. 227 ; Khodeja 
Bibee v. Johad Bohecn, 14 W. R. 320. 

An oxecution-aalo cannot bo sot aside on the groond of mito rial irre- 
gularity under Or. XXI, r. 90, U there is nothing to warMot the neoassary 
or at least reasonable inference that the inidoqumy of the prioa was fcbo 
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resalt of the irregularity.— rffimatfJi Bepari v. Lal'pat Bepari, 45 I. 0. 212 ; 
ilahna Sing v. Salig Bam, 110 I. G. 339 : A. I. B. 1928 Lah. 918 ; Bama- 
swami v. Bama Nathan, 107 I. C. 295; A. I. R. 1923 Had. GS4. 

The sale of immoTcahle property to the highest bidder for a price 
■which subsequently appears to bo too low, is not a material irregularity in 
publishing or conducting the sale, and a sale cannot bo set aside on that 
ground. — Lakshmi v. Krtsknabhat, 8 B. 424. 

Although inadequacy of price is no ground for refusing to confirm a sale, 
yet an error in the same notification, in specifying the amount of the 
Government revenue of the property sold, ts nn irregularity for which, on 
proof of substantial injury, a sale is liable to bo set aside. — Gtrdhan Stngh v. 
Surdeo Naratn, 3 I. A. 230: 2G W. R. 44 (P. C.) (affirming 19 W. R. 227). 

Where a material irregularity is proved and it is also shown that the 
price realized was much below the true value, it may ordinarily be inferred 
that the low price was in consequence of the irregularity. — Venkata Siihba- 
raya v Zemindar of Earvetinagar, 20 M. 159. 

(p) Proof of material irregularity and substantial injury.— If 
it is proved that the price obtained for property sold is greatly inadequate, 
and if it is also proved that there has been a material irregularity m publish* 
ing or conducting the sale, the Court will presume that the irregularity 
•was the cause of the inadequacy of price, until proof is given to the contrary.— 
Ealytara v. Bam Coomar, 7 0. 466 : 9 C L. R 114 (3 C 542 approved). In 
Oar Btiksk Lall v. Jawakir Stngh, 20 C 599, it has been held that the 
relative cause and eHect between a proved material irregularity and inade* 
quaey of price may either be established by direct evidence, or be inferred, 
when such inference is reasonable, from the nature of the irregularity and 
the extent of inadequacy of the price (9 C. 656 and 11 C. 200 referred to ; 
followed in SJieo Button v. Net Loll, 30 0. 1 : 6 C. W. N. 633 and in 
Moti Laul V. Bhawani Kumari, 6 C. W. N 836). In Snrnojnoyee v. 
Dakhina Banjan, 24 C. 291, it has been held that where there has been 
a material irregularity causing substantial injury to the debtor, it is sufficient 
under S. 311, 0. P. Code, 1882 (Or. XXI, r. 90), if the evidence, though 
not “direct evidence” shows that the injury was a necessary result of the 
irregularity complained of (20 T. A. 176; 21 C. 66 {B. 0) explained). In 
Venkata Suiharaya v. Zemindar of Earvetinagar, 20 IT. 159, it has been held 
that where a material irregularity is proved, and it is also proved that the 
price realized is inadequate, it may ordinarily be inferred that the low price 
was a consequence of the irregularity even though tho manner in which the 
irregularity produced the low price be not definitely made out. In Gopee Nath 
Boy Luchmeeput.Z G, 1 C. L. B. 349, it has been held that where 
property has been sold at an inadequate price, the fair inference to draw in 
the case is that the inadequacy of. the price was tho result of the irregularity. 
In Lala Mobaruk Lai v. The Secretary of State, 11 0. 200 (F. B.) it has been 
held that no positive rule can be laid down, permitting an inference to be 
drawn in all cases, that the inadequacy of the price is due to the irregu* 

..u- — — a-.... • - .-.ses it has been held 

■ ■ ■ .■■■.' ■ !' [Or. XXI, r. 90), to set 

. ‘ I ; ; ■ the applicant to show 

not only that there has been a material irregularity, but also that substantial 
injury bad been sustained in consequence of such material irregularity ; 
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and m thd absonce of avidenoe it is not to ba presumed from the prorad 
esiBteBce oE irregularity and injury that tba Utter occurred by reason ni the 
ionaer.-^ Tasadduk Mosul v. Ahtnad MusaiUi 20 1. A, 17b : 21 0, 66 {P. 0,j ; 
Sahsh Ghunder v. Thomas, 11 G. 658 (9 0. 666 ; 11 C. 200. discussed ) : Bonomah 
T. Troomesil Chmder. 7 C. 780 1 9 0. L. B. 341 (3 0, 542 : 1 0. L. B. 349 con- 
sidered) ; Jagan Nath v. Makund Prasad, 18 A. 37 (21 O. 66 referred to) j 
Shim Began v. Asha Alt, 18 A. 141 {15 I. A. 171 and 20 I. A. 176 re/en-rf 
fo): ArnnachaUam v. Arunachellam, 16 I. A. 171 : 12 M. 19 {P. 0.); Macnagh^ 
ten V. Mahabir Pershad, 9 0. 656 (P. C.) : 11 0. L. B. 494eCm’«mn9 9 
C. Xj, E. 134) ; Barbans Lai v. Kundan Lai, 21 A. 140. See also Mctnabtr 
Pmhadv.Dhanulidhari, 31 G. 815: 8 C. W. N. 686 Even undar tba 
old Code, that is under S. 356 of Act VIII of 1859, tyhich corresponds 
with S. 811, 0 P. Code, 1882 (Or. XXI, r. 90), it was held that where 
material irregularity had occurred as from nou'issue of the sale*proclamatiou. 
the party applying to set aside a sale on that ground was bound to 
prove that he bad sustained substantial injury thereby. See Joy^Ta 
V. Mahomed fiossein, 2 W. B. Mis. 2 ; Abdool Mahomed v. Shib Doolaree, 11 
"W. R 114 , Leak Bam v Mohesh Doss, 12 W. E. 488 : Ntijmooddeen Ahmed X. 
Abdool Azeas, 16 W, E. 95 , Chunder Shekhar v Jadub Chunder, 19 "W. B. 7or 
Sanwiil Singh v Makkur Pandey, 2 N. W, P. H. C. B. 143 and Sheo Ptwash 
X. Snrdat Maratn, 23 W. R 550. The leading case on the point is the 
Privy Council case of Tasadditk Rasul v Ahmad Htisain, 20 1. A. 176 i SI 0. 
66 (P C.) 

Wheto the judgment-debtor did not until after the Bale had been complet- 
ed put forth the plea that he wasau agriculturist, held, that the plea coald 
not be allowed to be raised (15 I A. 171 relied on). — Mahomed Ahdnlla V. 
Sakkaram, 84 B. 349 : 125 I. C. 908 : A I. B 1930 Bom. 290. 

The irregularities m complying with the requirements of Or. XXE 
rr, 54, 66 and 69, coupled with gross under-value in the selling price are aufiici- 
ont to have the sale set aside . — Yaktnuddin v. Hazaii, 11 It. L. J. 55 : 117 
I. C. 231 A I B 1920 Lab. 441. 

The failure to give a direction for advertisemont of the sale in the 
gazette does cot amount to a material irr^alarityin the conduct of the sale 
within Or XXI, r 90 A judgment-debtor applying to set aside a sale must 
show not only that there has boon material irregularity in the conduct of 
tho sale but also that such irregularity has resulted in substantial injury to 
him . — Gopt Chand v. Benarst Das, 63 I. C. 794. 

Supptesaion of processes and inadequacy of price are quite enough to 
bring tho eases within tho rule . — Kitsam Kumari v. KuHsuiar, 93 I. O. 870: 
A. I. B, 102G Cal. 829 The proviso is satisfied if the judgment-debtors 
have sustained substantial injury by reason of the material irregularity* 
being deprived of their proper remedy and getting a low price in the sale.*^ 
Brij Kumar v. Ja^jdamba, A. I. E. 1929 All. 671 ; Baburam v. InamuUah, 
49 A. 402 : 99 I. G. 92G : A. I. R. 1927 All, 241 : 25 A. L. J. 302. 

The circumstance that tho docrce-bolders offered to return tho proper 
tics to thojudgmonl-dcbtor at tbe prices for which they bought thorn but 
the offer was not accepted, may bo taken into consideration in judging 
whether the iudgraont-dehtor baa reaUy aufferod any injury by tho sale.— 
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Zlaharaj Bahadur v. Sachindra, 32 0. W. N. 309 ; A. I. E. 1923 Cal. 328 : 
113 I. C. 563. 

Ono of the most usua! forma of showiQg injury is to show that the pro* 
petty has been sold at a gross uDdcr*v’aiuo. — Beat Singh y.Ehedu Mian, 
123 I. C. 637: A. I. E. 1930 Pat. 5S. 

It is not enough to show that thosalo aras advertised for one date 
and held on another ; it is necessary for the applicant to prove substantial 
injury therefrom. — Newal v. Ramsundar, 129 I. C, 661 : 11 P. L. T. 701 : 
A. I. E. 1931 Pat. 43. See aUo Setk Nanhelal v. Umrao, 58 I. A. 50 : 35- 
C. "W. N. 331 noted under r. 02,post. 

(q) Omission to make the legal representatives of a deceased 
judgment-debtor or decree-holder parties to the sale-proceedings. — 
■Where subsequent to the attachment of immoveable property in execu- 
tion of a money-decree, the judgment-debtor died, and the property was 
then sold without making the legal representatives of the judgment-debtor 
parties to the sale-proceedings, — Seld, that the sale was regular and valid 
notwithstanding such omission.— -SAro Prasad v. Btra Lai, 12 A. 440 (F. B.) 
(6 M. 180 dissented from). See also Bet Ball v. Kareem Bux, 23 0. 686 ; 
Aba V. Vkondtt Bai, 19 B. 276 : Malkarjun v. Narkari, 26 B. 337 (P. 0.); 
5 0. W. N. 10 (reversing 21 B. 424) ; Abdur Bahman v. Shankar Pat, 17 A. 
162 ; Stowell v. Ajudkxa Bath, 6 A 255 ; Dulari v. Mohan Singh, 3 A. 769 
and Janardhan v. Bam Chandra, 26 B. 317. But see Bamasami Ayyangar 
V. Bhagiraihi, 6 M. 180 ; Krisknayya v. Unissa Begam, 15 M. 899 ; and 
Qrovee v. Administrator-General of Madras, 22 M. 119. In Jagadtsh v. Bama- 
sundari, 23 C. W. N. 603, the omission to bring the legal representative on> 
record was held to be a mere irregularity which might lay the sale open 
to attack. 

As to the efTect of omission to make the legal representatives of a. 
deceased judgment-debtor or decree-holder parties to the sale-proceedings, 
see notes under S. 50. 

Where subsequent to a decree and prior to sale the judgment-debtor 
was declared insane under Act XXXV of 1853, and an application was made 
to set aside the sale. Beld that these facts only amounted to a materia! 
irregularity within Or. XXI, r. 90, and that substantial injury must be 
proved.— IVarayana Kothan v. Kaliana Sundaram, 19 M. 219. 

■ ■ “ » * • • ’• tion to set aside a sale oD' 

a minor in the execution 
id defect is a mere irregu- 
64 I. C. 25. 

(r) Effect of Bale after the order of postponement. — When o 
Court executing a decree passes an order postponing a sale, but the sale 
takes place before such order reaches the ofheer conducting the sale : Beld 
that the defect in the sale amounted to an illegality and not merely an Irre- 
gnlarity within the meaning of this section (rule). — Sant Lai t. Umraounissa, 
12 A. 96 (4 A. 382, 3 A. 701, and 11 A. 333 referred to). See also Maijha 
Singh r. Jhow Lai, 6 N. W. P. H. C. B. 354 ; Mainjan v. Man Singh, 2 A. 
686 ; and Bonidh Singh v. Sohun Kooer, 4 N. W. P. H. 0. E. 135. See, how- 
.ever, Bessesstcari v. Burro Sundar, 1 0. W. N. 226, where it has been held 
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-that if a property is sold before the order of an appellate Court under 
S. 545. C. P. Code, 1882 (Or. XLI, r. 5), staying execution of decree, is com- 
municated to the Court holding the sale, such a sale is not void and cannot 
be treated as a nullity (4 N. W. P. H. 0. E. 398. 6 N. W. P. H. C. B. 354, 
and 2 A. 686 distinguished). 

Where a sale in execution took place under an order obtained notwith- 
standing a consent, on the part of the decree-holder’s pleader, to a petition by 
the judgment-debtor for postponement, the petition of postponement having 
been by mistake filed in the wrong Court, held that the judgment-dehtor 
was entitled to have the sale set aside. — Ganga Pershad v. Gopal Singh, 11 
I. A. 234 : 11 C. 136 (P. C.). 

A sale held inspite of an issue of an injunction to stay the sale is invalid 
and ought to be set aside. — Ramanathanv. Arunachellam, 38 M. 766 : 221. C. 
99. 

(s) Effect of sale after attachment under Or. XXI, r. 53. — 
Where a Court in which an application for execution was pending received 
an order from another Court under S. 273, G. P. Code, 1882 (r. 53), for 
attaching the decree and returned the order with an intimation that it did 
not contain information as to the amount of the decree and subsequently 
held the sale, held that the sale was invalid and that it was not a mere irre- 
gularity as the Court had no jurisdiction to bold the sale and that it should 
be accordingly sot aside — Month Lai v. Baamali, 82 0. 1104 : 3 C. L. J. 27 5 
10 C.W N. 193. 

Fraud in publishing or conducting sale. — The present Code has 
altered the law in an important aspect inasmuch as an application based 
on fraud in publishing or conducting a sale comes within the purview of 
Or. XXI, V. 90 and not under S. 47 . — Sheo Prasad v. Premna Ktinxvar, 40 A. 
122 • 15 A. L. J. 920 : 43 I. C. 522. 

The words ” or fraud " have been added in tbe new Code aftei* the word 
“ irregularity The effect of adding the words “ or fraud ” to the present, 
rule is to transfer applications setting up fraud in publishing or conducting 
the sale from S. 47 to the present rule. The result is that no second appeal 
will now Ho from an order made on such application, whether the order be 
one setting aside the sale or refusing to sot aside the sale, for the order has 
no longer the force of a decree, not being one under S, 47 but one under 
V. 92^ and only one appeal lies from an order made under r. 92 
[Or. XLIII, r. 1 (;) and S. 104, sub-section (2)]. — Sheo Prasad v. Premna 
Kumvar, 40 A. 122: 15 A. L. J. 920 : 43 I. G. 622 ; Jagannath v. Baud, 4 t. 
243:751.0. 103 : A. I. R. 1923 Lab. 592; Maula Bux v. Baghuhar,3 
P. L J. G45 ; 48 1. 0. OGO. In the absence of the words “ or fraud *' under 
the old Code, it w’as hold by all the High Courts that an application to set 
aside a sale on the ground of fraud in publishing or conducting it, fell within 
the tmrviow of S. 244 (now S. 47). The result was that under the old 
Code a second appeal lay from an order made on such application, because 
an order made under S. 47 has the force of a decree, and all decrees are 
.open to second appeal, subject to the provisions of Ss. 100 — 102 ; Kemai Chand 
V. Denonath.2 C. W. N. 091; RAu&ort v. ^Tundalal, 26 0. 324. It seems, 
therefore, that the object of tho Legislature, In roquiriog applications to 
•set aside a sale on the ground ol fraud in publishing or conducting tho sale. 
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to bo made under the present rule instead of under S. 47, is to exclude the 
right of second appeal with a view to bring procccdings'on such applications 
to a speedy termination. 

The question as to bow far an innocent purchaser for value without 
notice of fraud, irregularities or infirmities in the proceedings or decree 
would bo affected, has been elaborately discussed by Mokerjeo, J., in the 
case oiBircstcar v. Panch Couri, 37 C. L. J. 145, whore it has been held 
'that judicial sales fraudulently procured will not give ft good title to a pur- 
chaser even in a case in which ho may not bo guilty of fraud See also 
Mahahir Bam v. Bam Bahadur^ 72 I. C. 620 : A. J. R. 1923 Pat. 435 ; 
Jaqdeo V. Ujiyan, 103 1. C. 899 : 26 A. h. J. 412 : A I. E 1928 All. 354. 

When circumstances affecting the validity of an execution-safe hare 
been brought abont by the fraud of one of the parties to the suit, and give 
rise to a question between those parties such as apart from fraud, would 
be within the provisions of S. 244, C. P Code. 1882 (8. 47), a suit will not 
lie to impeach the validity of the sale on the ground of such fraud, — Mohen- 
dro Karain v Gopal J/ondul. 17 C. 769 (F B ) (11 C. 376 . 5 51. 217 ; G B. 
148 and 9 B, 468, approved. 14 C. 679 ditsented from tn part; followed 
irx Shiva Pershnd r. Nundo Lai. 18 C. 139: and in Jngannaihv Watson 
d Co.. 19 C. 341). In Bktibon Mohun v Kanda Lall, 26 0. 324 SOWN. 
399, it has been held that the Full Bench decision in 17 C. 769 (F. B.) 
has been in effect overruled by the decision of the Privy Council in Proiunno 
Kumar v. Kali Das, 19 C 683 (P C.) , and further that an application to set 
aside ft sale on the ground of frand would come under S 244, C. P. Code, 
18b2 (S 47), notwithstanding that the purchase was made by a person who 
was a third party. See also Nemat Chand v. Veno Nath, 2 C. W N 691, 
In Bajant Kant v Bossainuddtn, 4 C. W. N 538, it has been held that 
where a judgment-debtor applies to sot aside a sale, alleging circumstances 
which, if found in his favour, would amount to fraud on the part of the 
decree-holder or auction-purchaser, the case comes under 8 244, C. P. Code, 
1882 (8 47) (19 C. 683, 24 C. 707 referred to). See also Kohl Singhv. 
Edal Stngh, 31 C. 385. But in Uma Kanta v. VenoNath, 28 C. 4 : 5 0. W. N. 
124, it has been held that a mere allegation of fraud in a petition to set 
aside a sale without on attempt to prove it, is not sufBcient to bring the case 
under S 244, C. P. Code, 1882 (S. 47), but such a case comes under S. 311, 
C. P, Code, 1882 (Or. XXI, r. 90). In Lvekmipatv. MandtlKoer, 3 C.W. N. 
333, it has been held that if the application of the judgment-debtor be 
regarded as one under Or, XXI, r. 90, then it would bo necessary to mat© 
the application within 30 days, but if it be regarded as one under S. 244, 
C. P. Code, 1882 (S. 47), then the period of limitation is 3 years. 

A plaintiff having applied unsDccessfnlJy under Ss. 103 and 311, C. P. 
Code, 1882, to set aside an ex parte decree and the sale of his property 
in execution thereof on the ground of fraud, brought a suit for the same 
relief. Held that the suit was muntainable and not barred by Ss. 13 and 
244. C. P. Code, 1882. — Prannath v. Mohesh Chandra, 24 C. 546 (afBrmed by 
the Privy Council in 28 C. 476 ; 6 C. W. K. 767). See also Khagendra Nath 
V. Prannath, 29 C. 395 (P. C.) ; 6 C. W. N. 473. 

Where a decree-holder obtains leave to bid and enters into an agreement 
with another to dissuade others from purchasing, and at the sale adopts 
means of an innocent character to discourage bidding, held that such 
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amount to a fraud.— il/ojowaj Aft™ » , ‘’J.'*PP'y™S for isara to bid did not 
(P. C.): 4 G. W. N 2Hfi Sawasinjoya, 23 M, 227 

paasaga in the judgment in 7 C 24fi”Q f? diaapproping of the 

holder or hie agenSauateotL™ ^ " « the deeree- 

aa n enadent ground why the purehaaeshouId^aTeraaife 

fraud ttu/MUndon with“llo t'of ="oooadsd, by the exereiao of 

the purohaaer at a depreciated *raln« ““oof'oo'oreaitora, in becoming 

publishing or oonduoting the sale irregularity in 

mderg. 622, C. P, Code, 18SS (S , High Court had power 
Court of 6njt instance oonarmin- the aale *•"> order made by the 

3 M. 264. aurmin„ the sale —Sabhajt Sati y. Snnimsa B<m, 

fhejudgment-debtor.'butit^wasnotoertffiTt “ daoree-hDlder and 

falsely slated to the judgment d^btor^ ae '^/Jn^ deoroe-holdor 

■certified but; nevertheless be Drooflftf? the adjustment had been 

obla.ned leave to b.d at the CoSrt saS LlLLf a’ 

The judgment-debtor applied bo set ^ purchased the property, 

debtor was entitled toTove tS, ad.nstme r * u'f ‘’r® judgment- . 

Samamar v. Samayyar. 21 M. 356. * ‘ aside.— 

the nam?o/anoth|p pS'tt a ^^rea-holder in 

holder obtained permission to bid*^ f™ ''**“'* f**® docree- 

wluoh wonia vitiate the sale — Sriiw; property, constitutes fraud 

6 C. W. N 268 do C. li^rsfemd Z) •dfuwari V. Nmai Chamn, 

property was‘ pur^haS'^by the” decreed" • ' ‘‘ “PPeared that the 

obtained permission of th^ Court tr iti5 f if- ““hough bo 

an unaerhatid manner toward, o f, that he acted in 
^mtod with fraud and that the sale that the transaction was 

Kotayya, 10 II. 389. '® “"“t bo set aside.— SiibtnrayM*! v. 

jm^blirtcd7or^a,:,’S fraud ^uuree has been 

^hich falls under this rule. Co^Danonfi^ conducting the sale 

account of such fraud is net maintSbTo S r*? “i-f® » ““!•> on 

i- 0. 8iG: A. I. R. 1923 All. 704. t. Ktshan Lai, 110 


"°“'^''”*°hrmeM^J,g“Vth^^ “ortgago is fraud in 
/V’^. air 1923 Mad. 2133 : 1131, a 873*^ ^^^^•~^€enaks1U v. Palani- 

ft™ *>y the judgmont-dobior.- 

rir«x.° proclamation and beat of of the salo avithout 

preventing bin. i„ ^ppij. to aside ?L lfr-n'‘,r ™iver 

\ ”0 8aIoho!don the day adjourned on 
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■tho ground that proclamation of sale was not 8Di%*ed on each of tho proper- 
ties and consequently the sale fetched a low value. — Preo Lall v. Sadhika 
Prosad, 6 C. W. N. 42 (distinguished in Baja Thakur Barham v. Anant 
Mam, 2 C. L. J. 584). 

Failure to publish the ealc-proclamation is not an illegality vitiating the 
sale, but only an irregularity which can ho waived by the judgment-debtor ; 
Mripati v. Jattndra, 91 1. C. 407 : A. I, B. 1926 Cal. 677. 

The fact that tho judgment-debtor consents that tho sale should be 
held without tho issue of a fresh proclamation does not indicate that he 
waives the non-specification of the hour of the day to which tho sale is 
adj'ourned, inasmuch as he has no control over the form of the order of 
"the Court. — Bhikari Misra v. liatti Surjamont, 6 C, W. N. 48 (24 0. 291 
-referred fo). 

A judgment-debtor got an execution-sale postponed on undertaking 
"that he would not raise any objection on tho ground of illegality or irregu- 
larity. After tho sale took place on the postponed date he applied to set it 
aside on the ground of an tllegality of which he was not cognizant at the 
time he gave the undertaking. Seld that he was estopped from impeach- 
ing the sale.— Lakihtn* Prasanna v Bajtndar Poddar, 47 I. C. 831. 

The fact that tho judgment-debtor, who potiliong to bare tbe sale in 
-execution of tbe decree against him set aside on tho ground of fraud and 
irregularity, has, in a petition made previous to tbe sale asking for its 
adjournment, made no mention of tho irregularities relied on, does not 
create an estoppel. — ifahalap Deo v. Leelanund Stngh, 7 C. 613 : 9 C. L. B. 
898 (followed in Baman v. Kunkayan, 17 M. 304). See, however, Otrdhari 
Singh v. Eurdeo Baratn, 26 W. R 44 (P. C.) 3 I. A 230 {aj/irmtng 19 
"SV. R. 227 ; followed in Baja Thahir Barham v Anant Bam, 2 C L. J. 
684) 8ee also Arunachalam v. Amnachalam, 15 I. A. 171 12 M. 19 ; 
Mohan Lai y. Kalt Charan. 49 A. 788; 102 1.0.126: A. I. E. 1927 All. 
613 ; Maharaj Bahadur Stngh v. Sachindra, 32 C. W. N. 309 : A I. R. 
1923 Cal. 328 : 113 I. C 562 ; Maung Oku Tin v. Chettyar Firm, 7 R. 425 : 
A. I. E. 1929 Rang. 311; Eardani v. Bam Nath, 27 A. L. J. 619: 136 
I. 0. 448: A. I. E. 1929 All. 704. 

Where a sale was at first proclaimed for a certain date but was twice 
postponed on the application of the judgment-debtor who consented to waive 
the making of a fresh proclamation, held that a waiver by a judgment-debtor 
of a fresh proclamation after sale has been adjourned, docs not necessarily 
prevent another attaching-credilor from objecting to a sale so held on that 
ground.— Chdkrapani Chettiar v. Dhanji Seltu, 24 LI. 311. 

Where a decree directed the sale of a property subject to a prior charge 
of a Bank who was a party to the suit, but the sale-proclamation did not 
specify the charge, and the Bank obtained permission to bid at the sale and 
had in fact bid at tbe sale and where the record showed that tbe Bank was 
... a..... t-.tj .. ... . . . it *• the Bank was 

that the sale- 
’our. — Punjab 
^ah. 673. But 

a person bidding at an irregQiar&ale is not estopped from challenging the 
Togularity of the sale.— 
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A judgment-ciebtor is not estopped from making tho application under 
Or. XXI, r. 90 for setting aside the sale simply because he does not appear in 
obedience to the notice served upon him under Or. XXI. r. 66, for settling, 
the terms of the proclamation (not following A. I. B. 1927 All. 513). — 
J!/ac?an7aZ v. Bipnsudanprasad, 124 I. 0. 250: A. I. B. 1930 Nag. 191. 

■ For the meaning of the word ‘'waiver” and its effect, see Dhanukdhari v. 
Naihima, 11 G. W. N. 843 6 G. L. J. 62 ; Mamndra Chandra v. Secretary of 
State, 84 G. 257 . 5 C.L. J. 148; and Ambika v. Whttwell, 6 G. L. J. Ill, 
noted wider S. 11. 

Equitable estoppel— Agreement not to challenge validity of sale.— 
In an application under this section (rule) the judgment-debtor got time on 
condition of his paying up the decretal amount within a certain time and then 
he failed to pay the amount. Held that the judgment-debtor was bound by the 
agreement and that he was estopped from contesting the legality of the sale.— " 
Ultani Chandra v Kketra Nath, 29 C. 577 (8 C. 455 followed ; followed in 
HaraUi Smgh v. Salieb Stngh, 6 C, L. J. 176). ‘Where time had previously 
been repeatedly gi*anted by the decree-holder for compromise, and on the 
final date to which payment was adjourned the judgment-debtor prayed for 
further time and tho decree-holder demanded it as a condition precedent to 
the grant of fuither time that the judgment-debtor should definitely agree 
that upon his failure to pay the money on the date to be fixed, his right to 
challenge the validity of the sale should finally cease, and such an arrangement 
was definitely sanctioned by the Court with the consent of all the parties. 
Held that the Court had no jurisdiction subsequently to vary the terms of 
the final agreement at the instance of the judgment-debtor in spite of the 
protest of the decree-holder (6 C. h. J. 176 : 29 C. 577 referred to). Held,. 
further, that an appeal need not be preferred against every interlocutory 
order in an execution proceeding (18 0. 4G1 folloioed). — Chandrahalav. 
Prabodh Chandra, 36 C. 422 : 9 0. L J. 251. 

A judgment-debtor who might have raised an objection to a sale but who 
has refrained from doing so, and who might have appealed against the order 
for sale, has no right, after the sale has been carried out, to prefer an objec- 
tion that the property sold was not legally saleable. — Umed v. Jasrain, 29 
A. 612 : 4 A, L. J. 619 (26 0 727. 7. A. 641 followed). 

Sale of property in separate lots though advertised to be sold in 
a lurnp, and vice versa. — It is ontiroly within the discretion of the Court 
to direct that a property should bo sold in portions, even though it had been 
attached or proclaimed as an entirety ; and that the sale of the whole estate 
against tho will of the judgmont-debtor, when tho sale of a portion would 
suOico, was an irregularity which caused material injury to tho judgment- 
debtor. — Ahdool Hye v. Nacrae, 23 W. R. 1. 

When property is advertised to bo sold in separate lots, and is after- 
wards sold in a lump, this is an irregularity ; but tho person who wishes to 
Pot aside tho sale on tho ground of such irregularity, must show affirmatively 
that 8ul)3tantial damage has been sustained by him on account of such 
irregularity.— Boy J7andfpfl< v. JJrqnhart, 41^. L.R. A. 0.181: 13 W. R- 
200(m'frriny 12 W. R. 432); Hamasxaami y. Ramanathan, 107 1.0.295: 
A. I. R 1928 Mad. 034. 
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Combination among bidders not to bid against each other, when 
amounts to fraud.— A combination among certain purchasers not to bid 
against each other does not constitute any fraud or impropriety such as 
would have the effect of vitiating the sale.— ITori Balkrishia v. Nara 
ii/cres/iour, 18 B. 342 ; Doorga Singh v.Shto Prasad, 16 0.194; Mahomed 
Mira Bavnther v. Sawasi Vtjaya, 23 St. 227 (P. 0.) ; 5a/is Chandra v. Porter, 
9 0. L. J. 244 : 36 C. 226 ; Gobirido'r. Shyam hal, 1 C. L J. 85. Sec, however, 
Amhika Prasad v. Whxticell, 6 G. L. J. Ill (dissented from in Jyott 
Prokash v. JhowmuU, 36 0. 134: 13 C. W. N. 87). 

Application to Bet aside sale for arrears of rent. — The procedure 
to bo followed upon the sale of an under-tenure is now that prescribed by 
the Civil Procedure Code. Section 311, C. P. Code, 1832 (Or. XXI, r. 90), 
does not apply only to sales made under Chapter XIX of the G. P. Code, 
1832, and the sale of an undor-teoure may be set aside upon any of the 
grounds mentioned iu that section. — Azieoonnessn Khatoon v. Gora Chand, 7 
C. 163 : 8 C. L. B. 493. 

A transferee of n permanent transferable tonuro, who has not given 
notice of the transfer to the landlord, cannot bring a suit to set aside the 
sale of the tonuro in osecution of a rent-decree against the former tenant; 
his proper course is to satisfy the rent-decree, or to apply under this section 
{i.e., rale) and to appeal against the order rejecting his application to set 
aside the sale.— Panyc Chunder v. Bur Ckunder, 10 C 496 

If a judgment'dobtor has made an application under this rule he is 
competent to apply under S. 174 of the B. T. Act, if he withdraws his 
former application.— Stlnf Rai v. Banda Lai, 13 C. W. N. 691. 

A civil suit lies for setting aside a sale held in enforcement of a certi- 
ficate issued under the Public Demands Eecoverj- Act (VII of 18S0, B 0.) 
on the ground that the sale was vitiated by material irrogularitj' leading to 
substantial injury. — Ram Tarack v Diltvar Ah, 5 C. W. N. 521 (P. B.) (14 
C 1 and 23 C 641, overruled ; and 14 C. 9 referred to). 

A decree-holder for rent of a fractional share stands in the position of 
ordinary creditors, having no lien on the tenure, and is only entitled to sell 
the right, title and interest of the judgment-debtor; and consequently a 


rent-decree by a co-sharer landlord is not a decree under the Bengal Tenancy 
Act. VIII of 18S5. 

Necessary parties to an application under this rule. — The decree- 
holder is a necessary party to an application under this rule. Senca where 
a judgment-debtor applied under this rule to have a sale in execution of 
a decree against him s 
holder until long after 

must be dismissed — / , 

under the old Code, there was a conflict of opinion whether he was a 
necessary party to an application for sotting aside a sale under S. 311 ; 
Karamat Khan v. Mir AU, 11 A. "W, N, 121 ; Surendra Mohini v. Amaresh, 
39 0. 687 : 14 I. 0. 67 ; Menajuddi v. fflwm Mandal, 39 0. 831 : 15 
C. P.C.— U3 
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I. 0. 176 Under the present Code he is a necessary party ;• see the proviso 
to sub-rule (2), r. 92. 

A beneficial owner is not a necessary party to a proceeding for setting 
aside an execution-sale. It is competent to the Court to set aside the sale 
finally and conclusively as against the beneficial owner, although his 
benamdar only, and not he, is made a party to the proceedings . — Baroda 
Kanta v. Chunder Kanta, 29 C. 682 : 6 0. W. N. 706. 

Under Or. XXI, r. 90, the auction-purchaser is a necessary party to a 
proceeding for setting aside an auction*sale. — Ajijuddin Ahamed v. Khoda 
Bnx, 50 I. C. 5. It is sufficient that the auction-purchaser is named in the 
body of the petition and notice is given to him after the application had 
become time-barred — Samitra v. Damri, 62 I. C. 61. The language of this 
rule, however, does not justify such a strict construction, see Abdur Bahman 
V. Bar Barayan, 68 I. C 238 : 9 0. L, J. 211, where it has been held that 
though some of the decree-holders auction-purchasers wei'O not made parties, 
the service of notice upon them even after the period of limitation is a suffi- 
cient compliance with the rule. See also Satish Chandra v. Bahhal, 47 
0. L. J. 62 : 107 I. C. 733 : A. I. E. 1928 Cal. 189 ; Kirpa Ram v. Band Lai, 
107 1. 0. 494: A. I. E. 1928 Lab 413. which held that the auction-purchaser is 
not a necessary* party to an application under this rule. It is not necessary to 
implead, in the sense of showing as a party in the beading of an applicatiou 
under r. 90, the successful auction*purcbaser.— Sain -Das v. Punjab 
National Bank, 111 I. C. 506 : A. I K. 1928 Lab. 418 ; Oazanfar v. Eaw- 
ratan, 25 1. 0 907 ; Bttat v, Bishun, 11 P. 504 : A. I. E. 1932 Pat. 255, which 
has held that all that Is necessary is that under r. 92 the sale shall not be 
confirmed or set aside unless notice of the application has been given to all 
persons affected thereby ; the law does not impose any period of limitatlou 
for the issue of notice, though the application under Or. XXI, r. 90 should 
be made within 30 days. But see Bandas v. Mo/atlal, 36 N. L. E. 127 : 
121 1 C. 658 • A. I. E. 1930 Nag. 5, which has held that the auction-purchaser 
is a necessary party both in the proceeding and appeal A transferee from 
an auction-purchaser is a necessary party if the proceedings are commenced 
after the transfer. — Menajudd* v. Toam Mandal, 39 C. 881 : 15 I. 0. 176. 

Sale on a holiday. — A sale in execution of a decree is illegal, if made on 
a holiday, whether it is a fixed holiday or only a day on which the Courts 
are closed by order of the High Court. — Baro Jemadar v. Jadub Chunder, 
3 ■\V. B. Mis. 24. But see iiisram Mahton v. Sahibunnissa, 3 A. 333, whore 
it has been hold that the sale of immoveable property by an amin on a close 
holiday is not illegal, nor is it an irregularity in publishing or conducting 
the sale. 

Sale after satisfaction of the decree. — An order for sale and a sale 
under such order are ultra vires and nullities if the decree which is ordered 
to bo executed has been satisfied by j^yment into Court of the decretal 
money before the order is made.— C/ittnn» v, Lala Ram, 16 A. 6. 

An order for sale and a sale under such order are ultra vires and nulli- 
ties wiien.'ln fact, there \s’as no jurisdiction in the Court to mako the order. — 
BaUcant Rao v. Mahammad Butain, 16 A. 324. 

Limitation for an application to cat aside a sale. Under Art. IGG 

of the Limitation Act, 1903, an application to set aside ft sale under this 
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tqIo must bo made within 30 days from tho date of the sale. But whore 
tho irregularity in publishing or conducting tho sale has, by tho fraad of 
'the decrco'holder or any othor party to tho salo, boon kept conooalod from 
'tho judgment-debtor, ho is entitled to apply under this rule whotbor tho sale 
has been confirmed or not and tho timo for making tho application is to be 
reckoned from tho timo when the fraud first became known to him.— 
-Moheniro Narain v. Gopal, 17 0. 769 ; Golam^Ahad v. Jtidkiiter, 30 0. 142 ; 
-Bhnsanv. ProfuUa, 43 G. 119:601. C. 801 ; liamesh Chandra v. Biraja' 
-sxindari, 32 0. W. N. 519. Whore tho finding is that notice under Or. XXI, 
r. 22 was duly served, tho judgment-debtor cannot bring his case under S. 47 
-of the Code to have the sale declared a nullity and Art. 181 of the Limitation 
Act does not apply. If there was no fraud tho (luestion of the date of 
■knowledge of the judgment-debtor is irrelevant ; Galstaun v. Syei Mahamad, 
36 G. W. N. 242. An application to set aside a sale under Or. XXI, r. 90 
on tho ground of non-service of notice as provided for by Or. XXI, r. 22, 
should be made within 30 days from the date of the sale. If it is an app'ica* 
tion under S. 47 of the Godo it must bo made within 3 years from the date 
of the sale. But tho time may bo extended by the Gourt in appropriate cases 
■under S 18 of the Limitation Act — Surja Kantav. Jo^endra, 54 0. L J. 
591: A. I. B. 1932 Cal. 331. 

When an application IS made forssttiog aside a sale on the ground of 
-material irregularity in publishing or conducting it, and consequent 
substantial loss, it Is not open to the judgment-debter to roly on soms 
-other ground for the same purpose; Barbint Lai v Kunian Lai, 21 A. " 
140; but be can byway of additional particulars point out by a further 
application, which may be made after more thin 30 days, that certim heavy 
.incumbrances which did not exist lud been notified in the sale-proelamation ; 
Ram Saran v. Girdhart, 43 A. 236 : 92 I. C. 567 ’AIR 1923 .\ll 303 : 

24 A. L. .T. 28G. 

As has already been stated in the commentary to this rule, the appli- 
cation to sat aside a sale on the ground of fraud in publishing or conducting 
it, was under the old Code to be made under S. 244 (now S. 47) and tho period 
-of limitation for such an application was 3 years from the date of the sale. 
Such an application under the present Code must be made under r. 90 and 
the period of limitation is 30 days from the date of the sale. 

Article 166 of the Liraitatloa Act (IX of 1908), as amended by Act I 
of 1927. — Article 166 of the Limitation Act (IX of 1903), as amended by Act 
I of 1927 contains the law on tho point. In Act IX of 1871 tho article 
corresponding to this article was Art. 159 and was in these words : " To set 
aside a salo in execution of a 'decree on the ground of irregularity in 
publishing or conducting the sale — ^Thirty days — From the date of the 
Sale.” Prior to that. S. 256 of Act ViIIofl859 (Cod© of Civil Pro- 
cedure) coutained a similar provision. In Act XV of 1877 the words were 
originally the same as in Act IX of 1871. But by Act XII of 1879 tho 
following words wore added ; — “Or on the ground that tho decree-holder has 
purchased without tho permission of tho Court.” The same Act added a 
similar clause to tho then Civil Procedure Code (Act X of 1877). Tho 
addition was made because in the absenco of such a piovision it had boon 
held that a sale to a decree-holder, who had not got the express permission 
- of the Court was absolutely void. — See RtAkxnu Bullubh v. Brojonalh, 5 C. 
--303. Under the Code of 1833 an application to sat aside a salo on tho 
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ground of fraud in publishing or conducting a sale had to he made under 
S. 244 and the period of limitation for such application was 3 years from the 
date of sale under the general Art. 178 of the then Limitation Act. Under 
the Code of 1908 such application came to be within the scope of Or, XXI, 
r. 90. In the Limitation Act of of 1908, Art. 166 appeared in a general form 
in the words • '* Under the same Code to set aside a sale in execution of a- 
decree." And it was meant to apply to all applications for setting a sale,, 
irespective of the ground on which the sale may be impeached, provided only 
that the application was one under the Cede ; in other words, it did not- 
matter whether it fell under Or. XXI, ir. 72, 89, 90 or 91 or under S. 47 
of the Code. Still there was £ome conflict on the question whether an 
application by a judgment-debtox would not fall under Or. XXI, r. 90 and 
so would not fall under Art. 381 of the FJmitation Act of 1908 rather than 
under Ait. 166. To remove this doubt a few words have been added and the 
article now runs — " Under the same Code to set aside a sale in execution, 
of a decree including any such application by a judgment-debtor”. 

Application to set aside a sale on other grounde. — 'Wbereajudg' 
meut-debtor applies to have the sale set aside not only on the ground of' 
material irregularity in publishing and conducting the Bale but also on the 
ground that no notice of the application for attachment and sale was given, 
as required by Or XXI, r. 22, the case falls within S. 47. and henoo there is 
a second appeal ; Rajagopala v. Bamaniijachariar, 47 M. 288 : 80 I. 0. 92 : 

A I. E 1924 Mad. 431 (F B.) • 46 M. L. J 104. The Question whether there 
was suppression of sale processes, can only be raised under S. 47, and fhere- 
foie a second appeal lies . Kunted v. Prasanna, 40 C. 45 ; Pampada v. Kanai, 
44 C. L. 1. 167 . A. I. E. 1926 Cal. 12l9 'Where the decree-holder is the 
auctioc'purchaser, and when an application is made to set aside the sale on 
any giound other than that covered by this rule, and there is no application 
under r 89, the case falls within S. 47 and is subject to second appeal ; 
Superior Bank Ltd v Bvdh Singh, 23 A. L. J. 413 : 83 I. C 1028 ; A. I. E. 
1924 AIL 698- Mm V Gwindcrejiiftt. 47 M. L. J. 549 : A. I. E. 1924 
Mad. 778. The mere fact that in the application to set aside the sale, S. 47 
is mentioned, will not bring the application within S. 47 either for the 
purposcb of appeal or of limitation . ^atevr Itasul v. Abdul, 80 0. "W. N, 86 : 
89 1. C. 760 • A I B. 1926 Cal. 109. 

A ludgment debtor cannot bavc a Court-ealo set asido on the ground of 
frnud in the absence of proof that the auction-purdraser was a party to the 
fraud, and that the fraud catno f-o the judgment-debtor’s knowledge, aubso-- 
quent to the confirmation of fcho sale — AM>vbakar Saheh v. Alokidin Saheb, 
20 M. 10 When a judgmont-dcbtoi makes an application to sot aside a sale 
under this section (rule) after the expiry of the prescribed period of limitation, 
bo must bring his c-ase within S. 18 of the Limitation Act ; to onablo him to do 
this, it is not enough for him to show that tho oxecution-procGcdings wore 
irregular and fraudulent ; ho must carry tho fraud further and show that the 
existence of bis right to Bot aside ft Bale has been kept concealed from bis 
knowledge by tho fraud of tho docroo-holdcr or tho auction-purchaser; Kailash 
V. Bissonatk, 1 C, W, N. 07 ; Nabin t. Bipin, A. I. B. 3926 Cal. 229. Sfs 
also Liichmipat v. Musuntmat AToer, 3 O.W.N. 333, whoro it baa been 

further hold that if the proceedings bo regarded as taken uodor 8. 244, 0. P- 
Code, 1832 (S, 47), tho judgmont-dcblor need not make his opplication within 
30 da>8, the limitation for such application being 3 years from tho date when 
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tlie right to mate such apphcation nccraod. lo Bhuhon Mohun v! Nunda 
26 C. 324; 3 0. TY. N. 399. in Nimai Chaniv. Dcno Nath. 2 0. W. N. 
691, in Lalman Da» v. Ja^annath. 22 A. 376, and in Srimaii Sarat Kuman 
V. Nimai Oharan, 5 C. W. N. 265, it has boon Jiold that the period of Umita- 
• tion for an application to act aaido a salo under S. 244, 0. P. Code. 1832 
(S. 47) on the ground of fraud ia throo years. 

An application under this role on behalf of a minor judgtnent'deblor, 
vras reiected on the ground that the applicant did nob legally represent tho 
minor, and the sale was confirmed. From this order the judgment-debtor 
appealed. Ntld that, assuming the first application to have been rightly 
■tejected, the second which was made by a duly authorized guardian was not 
'■'barred under the provisions of S. 7 of the Limitation Act.— BaWeo Singh v. 
Kishan Lai. 9 A. 411 (1 0 326 re/errtA to). 

A claim under this rule may be joined with a claim for a declaration 
that tho sale is a nullity on tho ground that the decree in execution of which 
the sale took place was passed against a deceased judgment-debtor and so 
null and void ^Jamila Khalun v. Dayanand, 7 P. 381: 1071.0.848: 
A. I. B. 1928 Pat. 273 

'' ’ ’ ' ' • • • judgment’debtor, and after his 

' . . ' * gainst a personas his heir, who 

o the proper heirs the property 
A7,as sold, held that such a sale can only be set aside in the regular way ixy 
proceedings under this section (rale) or by a regular suit witbin a year of the 
•confirmation of the sale as provided by Art. 12 (a) of the Limitation Act.— 
Malhariun v. Narkari, 27 I, A. 216 • 25 B. 337 (P. C.) . 5 0. W. N 10 ; 3 
Bom. L. B. 927 ; 10 M. L. J. 363 (reversing 21 B. 424 , explained in Golara 
Ahod V. JudhisUf, 30 C. 142 : 70. W N. 305 , dtsbinguishod in Jwala Saha* 
V. Ziasiat Khan, 26 A. 346 and in Khirajmal v. X>iam, 32 I. A. 23 . 32 C. 
296 (P. C.) : 9 C. W. N. 201: 1 C. L J. 594 (P. C.)). 

Purchase by the decree-holder benami at a price less than that at 
■which the decree-holder got permission to bid for irould vitiate the sale ; 
•and an application to set asido such a sale comes under S. 244, C. P. Code, 
1882 (S. 47), and is therefore governed by Art. 181 of the Limitation Act,— 
Sarat Ktimari v. Nimai Charan, 5 C. W, N. 265. 

Effect of decision on matters falling under this rale. — A decision 

• on questions arising out of an application for setting aside a sale under this 
xule is conclusive and a separate suit will not lie ; nor can a sale be impeached 
Iby way of defence without setting aside the sale under this rule; Jkara v. 

Amritmoyi, S3 I. 0. 47. 

On an application by one of tb© judgment-dehtors for setting aside a sale. 

Jt was fOV"'’ ' J-l — x ; 5- 

vnectiou « 
property 

‘■be set asido *« and not to the extent of th< L* ■ ' ■ * '■■■' *’ .* 

'the benefit of setting aside the sale ennred * • ■ i ' ■ i 

• applicant but also to the other jodgoaent-debtoi ■ ‘ 

-T. StraSasundari, 32 0. 'W. N. 619 : 103 1. C. 33 ; 47 C. L. J. 351 : A. I. B. 
il923 Cah 349. 
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ground o{ fraud in publishing or conducting a sale had to be made under 
S. Hii and the period of limitation for such application was S ye&vs from the 
date of sale under the general Art. 178 of the then Limitation Act. Under- 
the Code of 1908 such application came to be within the scope of Or. XXI, 
r. 90. In the Limitation Act of of 1908, Art, 166 appeared in a general force 
in the words ■. “ Under the same Code to set aside a sale in execution of a- 
decree.’* And it was meant to apply to all applications for setting a sale,, 
irespective of the ground on which the sale may be impeached, prorided only 
that the application was one under the Code ; in other words, it did not 
matter whether it fell under Or. XXI, rr 72, 89, 90 or 91 or under S. 47 
of the Code. Still there was eome conflict on the question whether an 
application by a judgment-debtor would not fall under Or, XXI, r. 90 and 
so would not fall under Art. J81 of the fjimitation Act of 1908 rather than 
under' Ai t. 166 To remove tbia doubt a few words have been added and the 
article now runs : — " Under the same Code to set aside a sale in esecution. 
of a decree including any such apphcalion by a judgment-debtor". 

Application to set aside a sale on other grounds. — 'Whereajudg' 
ment'debtor applies to have the sale set aside not only on the ground of 
material irregularity in publishing and conducting the sale but also on the 
ground tbat no notice of the application for attachment and sale was given 
as required by Or. XXI. r. 22, the case falls within S. 47, and hence th.era is 
a second appeal ; Bajagopala v. Samanujachariar, 47 M 288 ; 80 1. 0. 92 : 
A. I B 1924 Mad. 481 (F. B.) • 46 M. L. J. 104. The question whether there 
.was suppression of sale processes, can only be raised under S. 47, and there* 
foie a second appeal lies ; Kumed v Prasanna, 40 C. 45 ; Sampada v. Kanai, 
44 C. L J. 167 . A. I E, 1926 Cal. 1219. "Where the decree-holder is the 
auction-purchaser, and when an application is made to Bet aside the sale on 
any ground other than that covered by this rule, and there is no application 
under r, 89, the case falls within S. 47 and is eubjeot to second appeal; 
Svpenor Bavk Ltd. v. Bvdh Stngh, 22 A. L. J. 413 : 83 I. C. 1028 : A. I. B. 
1924 All 698. Akihia v. (Jovtwdarojnfit. 47 M L. J. 549: A. I. B. 1924 
Mad. 778 The mere fact that in the application to set aside the sale, S. 47 
is mentioned, will not bring the application within S. 47 either for the 
purposes of appeal or of limitation . Mateur Basul v. Abd%d, 30 0. W. N. 86 : 
89 1 C. 765 : A I. E. 1926 Cal. 109. 

A judgment-debtor cannot hare n Court'salo sot aside on the ground of 
fraud in the absence of proof that the auction-purchasor was a party to the 
fraud, and that the fraud came to the judgment-debtor's knowledge, subse*- 
quenfc to the confirmation of the sale — Abbtibakar Saheb v. Mohidin Sa7ieb. 
20 M 10 When a judgment-debtor makes an application to sot aside a aalo 
under this section (rule) after tii© expiry of the prescribed period of limitation, 
ho must bring lua case within S 18 of the Limitation Act ; to enable him to do 
this, it is not enough for him to show that the oxecution-procoedinge wore 
irregular and fraudulent ; ho must carry the fraud further and show that the 
oxistence of his right to sot aside a sale has bean kept concealed from bia 
knowledge by the fraud of the dccrco-holder or the auction-purchaser; Kaila$k 
V. Biisonatht 1 C. W. N. 67 ; Nabin v. Bipin, A. I. E. 1926 Cal. 239. See 
also J^ichmipat v. ifustimmat Mandtl Koer, 3 0. W. N. 333, whore it has been 
further held that if the proceedings bo regarded as taken undor S. 244, 0. P. 
Code, 1883 (8. 47), the judgniont-dohtor need not make his application within 
30 dttss. the limitation for such application being 3 years from the date when 
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'the right to make such application accrued. In Bhuhon Mohun v* Nunda 
J,al. 26 0. 324 : 3 C. W. N. 399, in Nimai Chani v. Veno Uaih, 2 C. W. N, 
- 691, in Laltnan Das v. Jajannalk, 32 A. 376, and in Srimali Sarat Kumari 
V. Nimai Oharan, 5 0. W. N. 265, it has boon hold that the period of Hmita- 
-tion for an application to sot aside a sale under S. 244, 0. P. Code. 1832 
(S. 47) on the ground of fraud is throe years. 

An application under this rnlo on behalf of a minor judgment-debtor, 
Tvas rejected on the ground that the applicant did not Jegally represent the 
minor, and the sale was confirmed. From this order the judgment-debtor 
appealed. Held that, assuming the first application to have been rightly 
•rejected, the second which was mado by a duly authorized guardian was not 
•■harred under the provisions of S. 7 of the Limitation Act.— Baldeo Singh v. 
Jiishan Lai, 9 A. 411 (l G. 226 referred to). 

A claim under this rule may be joined with a claim for a declaration 
that the sale is a nullity on the ground that the decree in execution of which 
the sale took place was passed against a deceased judgment-debtor and so 
null and void. — Jamila Kkatun v. Dayanand. 7 P. 331: 107 1. C. 848; 
A. I E. 1928 Pat. 273. 

I • . .. jmjgnjont-dobtor, and after his 

: . ' '• gainst a personas his heir, who 

• o the proper heirs the property 

^as sold, held that such a sale can only bo set aside in tlie regular way by 
proceedings under this section (rule) or by a regular suit within a year of the 
•confirmation of the sale as provided by Art. 12 (a) of the Limitation Act. — 
ZfalUriun v. Narhari, 27 I. A. 216: 25 B. 337 (P. C.) : 6 0. W. N. 10 : 2 
Bom. L. B. 027 : 10 L. J. 363 (reversing 21 B. 424 , explained in Golam 
Akad V. Judhtster, 30 C. 142 : 7 0, W N. 305 : distinguished in Jwala Sahai 
V. Hasiat Khan, 26 A. 346 and in Khirajmal v. Diam, 32 I. A. 23 : 82 0. 
296 (P. 0 ) : 9 0. W. N, 201 : 1 C. L J. 534 (P. C.)). 

Purchase by the decree-holder benamt at a price less than that at 
which the decree-holder got permission to bid for would vitiate the sale ; 
-and an application to set aside such a sale comes under S. 244, C. P. Code, 
1883 (S. 47), and is therefore governed by Art. 181 of the Limitation Act.— 
.Srimati Saral Kumari v. Nimai Charan, 6 C, W. N. 265. 

Effect of decision on matters falling under this rule. — A decision 
-on questions arising out of an application for setting aside a sale under this 
rule is conclusive and a separate suit will not lie ; nor can a sale be impeached 
Iby way of defence without setting aside the sale under this rule; Jhara v. 
Amritmoyi, 33 I. C. 47. 

On an application by one of the judgment-debtors for setting aside a sale, 
-it was found that there was fraudulent suppression of the processes in con- 
lUection with-tbo sale and that there was a substantial injury inasmuch as tlio 
property %vas sold much below its proper value, held (1) that the sale sliould 
*^be set aside in toto and not to the extent of the applicant’s interest : (2) th it 
'the benefit of setting aside the sale enured not only to the benefit of lha 
- applicant but also to the other judgment-debtors as well.— Cl.aiulra 
w. Biraiasundari, 33 C. W. N. 619 ; 103 I. 0. 33 : 47 C. L. J. 351 ; A I. -P., 
^923 Cal. 349. 
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Whoro an application under r. 90 is dismissed, no suit for cancellation 
of tl )0 sale can lio on an allegation of fraud and irregularity in the publica- 
tion or conduct of auction-sale ; Tiikaratn v. Sakharamsa, 25 N. L, E. 58 : 118- 

I. 0. 40 : A. I. il. 1929 Nag. 130. See a.ho Nand Kishore v. Sultan Singh,. 
7 li. 1 : 03 I. C. 1007 : A I. R. 1920 Uh. 105 ; Ma Saw v. Maung Kyaw, 5* 
E. GOG 105 I, C, 700 : A. I.R. 1928 Rang. 18, and notes under r. 92 

This rule does not apply to Hovenuo Sales in Madras.— v., 
Kathapervmal, 105 I. 0. 83 : A. I. R. 1927 Mad. 1036. 

Appeal.— -Undm Or. XLTII, r. 1, Cl. f/), an appeallies from an order- 
under t})}8 rule, and r. 92 setting aside or refusing to set aside the sale. But' 
CO second ap])oal lies from Iho order of the first appellate Court. — Satyendra- 
V. 45 C. B. J. 657 ; 104 I. 0. 188 • A. I. E, 1927 Cal. C57; Mahadeo- 

Stngh V. Dholn, Singh. 2 P 91G : 74 I. 0. 838 ; Jagannath v. Baud, 4 L. 
243 76 I. C. 103 A. I R. 1923 Lab. 692 ; /iVan Singh v. Sawan- 
Mai, 64 I. C. 941 ; Gour v. Digamhor, 30 C. W. N. 680: A. I. E. 1926 Cal. 
790: Jagdeo v. Vmart, 108 I. C. 699* 26 A. L. J. 412: A. I. E 1928 All. 
364 ; Hamah v. Athmaiiatha. 117 I. C. 727 : A. I. R. 1929 I^fad. G24 ; Outam 
Ahnad y. A'an/icfi/a/af. 120 I. C. 209: A. I. R. 1930 Nag. 68? Nor did an- 
appeal lie \nidor tbo Loiters Patent from tbo order of the first ’ appellate - 
Court , Piart lal v. Madan Lai, 39 A. 191 : 39 I. 0. 460 : 1C A'. L. J. 40 ; 
Parja v, Mulehand. G L. 250: A. I R. 1925 Lab. 624; Muhammad' 
V. Tshanullah, 14 A. 220 (F. B.). 

An appenlbcs under Or XLIII, r. I (/) from an order dismissing an- 
applic-atioD under this rule for default; Kali Kanta v. Shyam Lal, 25 0. L. J.’ 
1G3 . 38 1. C. 698 Tboro is no distinction on principle as regards dlemissaL 
for non-appearance of one or for non-appearance of both the parties.— 
Ansaralt v. lihivi Shankar,6GC,0G0 : 83 0. W. N. 392: 1191.0.874; A. I. R. 
1929 Cal. 407. See also Narendra v. Bakhaldas, 41 0. L. 3. 28G; 79 I. 0. 
361 . A. I R. 1935 Cal. 510. 

Revision.— -No revision lies from an order dismissing an application' 
under this rule for default; Narendra v. liakhaldas, 41 0. L J. 28C: 79 I. 0. 
351 : A I. R 1925 Cal. 510. But wboro llio lower appellate Court misreads 
a ruling of tlio Court, and on its basis refuses to entertain an application of 
n pnrt> which it bad jurisdiction to entertain, it acts with material irregu-- 
Jarit>, and revision lies ; Bam Saran v. Oirdhari, 48 A. 286 : 92 I. 0. 557 : 
A. I. E, 1926 All. 305: 24 A. L. J. 280. olao Jogdeo v. lOS' 

J. C. 899: 25 A. L. J. 412: A. I. E. 1928 All. 854. The appllcantm revision, 
must show that oitljcr the procedure foi sale has boon vitiated right from < 
the very beginning and so is entirely illegal, or homust show there lias been 
irregularity in the proceeding which has caused damage of a serious kind to- 
his inlcrcst.—Ca/fld/jof v, Beckraj, 130 I. 0. 255; A. I. R. 1931 Pat. 53. 

Whether Or. IX appHoa to application under this rule. — Tbo pro- 
visjons of Or. IX do not apply to proceedings in execution; Basamiulla v. 
EMriiddin. 53 C, 579 : A. 1. R. 1920 Cal. 773 ; Bari Gharan v: Manmatha,. 
41 0. 1 ' 18 C. W’. N. S43 ; Balafttbramania v. 38 M. 199 ; 

Dhu^nrsvar v. TYfwldAaK, 4 P. L. J. 105, See notes to Or. IXand r. 0 under 
the heading " ]rhelher r. D apjAies to Execution Proceedings." 

Wboro tbo nppllc.'int under this role failed to appear when his name was- 
eailcd out and bis pleaders said they bad no instructions and the Court dismissed : 
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the application for default and immediately afterwards the man appeared 
in Court and applied for restoration, held, that there was no default and 
the Court could under S 101 treat tho order of dismissal ns a mis* 
taken ono and set tho matter right — Ram Shanlcer v. Ram lYurnin, 20 A. L. J. 
3S2 : 103 I. C. 576 : A. I. R. 1929 All. 301. No order of dismissal in default 
should bo passed till tho ond of tho day wUon tho Court vvas tising bccauso 
there could be no default until tho Court rose for tho day— /fnd. It is open 
to the Court to invoke its inhorent jurisdiction under S. 151 to restore an 
application under r. 90 which has been dismissed for default — Dwarla Das 
V. Flwr Idill, 29 A. Ii. J. 622: A. I. R. 1931 All. 691. 

Role as amended by tho Rangoon High Court. — T!io terms of the 
proTiso are Bufiiciently complied with, ifthoCourt treats thodopositof pur 
chase-money of tho auction-purchaser which stands to tho credit of the dcoroo* 
holder as a deposit hy tho decree-holder who has made tho application to sot 
aside the sale. — Afaung Afin Sin v. Maung ATaung, 9 R. 8GC. Tho provisos to 
r. 90 are not ultra vires ; the newly added proviso (a) only gives oIToct to the 
well settled principle that if a judgmont-dohtor knowing of an irregularity 
or fraud lies by and allows the aalo to proceed without objection ho will bo 
estopped from impcaching the sale on tho ground of irregularity or fraud 
though substantial injury has been caused. — Oendaram v. 0. A. 0. K. R. At. 
Chettyar, A. I. B. 1931 Sang, 179 ; 131 1. 0. 721. 


Application by 
pnrehaser to a«t 
slide sale' on 
{toaod of jud^- 
meat-debtor hav- 
ing BO saloable 
Interest. 


91 . Tho purohasor at any suoli salo 
in oxeoution of a deorco may apply to tho 
Court to sot aside tho sale, on tho ground 
that the judgmont-dobtor had no saloahlo 
interest in the property sold. 

[S. 313.] 

COMMENTARY. 


AlterAtlous.— 'This rule corresponds to S. 313, C. F. Code, 1882, with 
some alterations and omissions. 

The words " in execution oj a decree” have boon added after tho words 
" any such sale,” the words "the judgment-debtor had no saleable interest in 
the property sold,” havo been substituted for tho words " tho person whoso 
property purported to bo sold had no saleable interest therein, ” which 
occurred in tho old Code; and tho lines "ond tho Court may make such 
order as it thinks fit. Provided that no ordoc to sot asido a sale shall bo 
made, unless the judgment-debtor and tho dooroo-holdor have had oppor 
tunity of being hoard against such order," which occurred in tho old section, 
have been omitted from this rule, and reproduced in tho next rule (r. 92) 
with somo modifications. 


Scope of the rule,— Tiio purchaser at an oxccution-salo is entitled under 
this rule to seek relief, if the judgmont-dobtor bad "no saleable interest ” io 
tbe property sold.— -This rule docs not apply whore ho seeks relief on tho 
ground that he was induced to buy tho property for more than its real worth 
owing to misrepresentation or eoneoalmont in the salo-notiCcation.—iPurt/a 
Sundari v. Oovinda, 10 C. 308; Rirj Alohun v. Rat Uma Nath, 20 0. 8: 19 
I. A. 164 : Sheo QolAnda v, Dhanulidhari, 10 0. W. N. 1291, In sucli a caso 
he can seek his remedy \ty a regular suit. Hut wiicn the judgmont-dobtor 
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had no saleable interest in the property sold, the auction-purchaser’s onlv 
remedy is to apply under this rule ; Soolayman Cassim Singi Singh v. 
S. S. A. 0. Ghetly, 52 I. C 174 ; Slaung Naung v. Maung Ba Gyi, G E. 463 : 
A. I. E. 1928 Bang. 272. See further notes under r. 93. 

Want of saleable interest. — Tho*worda “ no saleable interest ” mean 
“ nothing to sell,” and are not intended to confine the cases in which a 
purchaser shall be entitled to i*ecoivo back his purchase-money to those 
in which the judgment-debtor though having an interest, such interest is by 
prohibition of law or for some other reason unsaleable. — Ulunna Singh v. 
Gajadhar, 5 A. 577 (F. B ). 

After a sale held in execution of a mortgage decree under Chapter XXVII 
of the High Court rules, it transpired that the property was subject to an 
attachment made prior to the mortgage suit .• held, that the purchaser was 
entitled to reject the title, have the sale set aside and have his deposit return* 
ed.— Lai v. Nambala. 33 C. W. N. 177 : 118 I. C. 897 : A. I. R. 1929 
Cal. 207. 

This rule contemplates that either the judgment-debtor had no interest 
at all, or that the interest was not one he could sell, and the fact that the 
property is subject to a mortgage, and may fetch little or nothing if sold, does 
not affect the question. — Sant Lai v Bamji Das, 9 A. 167 (8 C. L. B. 468 
distinguished). See also Protap Chunder v. Panioly, 9 C. 506 : 12 0. L. B. 
488. In Durga Snndan y, Govinda, IOC. 868, it has been held that the 
meaning of this rule is, that when a purchaser buys a property which turns 
out to have no existence at all, or to be of no saleable value whatever, the 
Court may set it aside. A misrepresentation or concealment in the salemotifi- 
cation which induces a purchaser to buy a property for much more than it is 
really worth is no ground for setting aside a sale under this rule. In Bam 
Coomar v Sushee Bhushan^ 2 C. 626, it has Wn held that this rule only 
applies to cases in which the judgment-debtor has no saleable interest in the 
property sold. It does not apply to cases where the judgment-debtor has 
no saleable interest in a portion of the property. See also Sonaram v. 
Ilohiram, 28 C. 235 (l7 ZIT, 228 followed). But in Naharmiil Tfarwari v. 
Sadut Alt, 8 C. L. E 468, it has been held that if, as a fact, the property 
sold was covered by the mortgage, there was no saleable interest in the 
.judgment-debtor at the time of the sale, inasmuch ns under that sale the 
purchaser would ba unable to get the particular property purchased by him. 

After sale of the judgment-debtor's properties in execution, a third party 
filed a suit for declaration that the said properties belonged to her. Then 
the auction-purchaser filed an application that one quarter of the purchase- 
price deposited by him in Court should not be paid over to the decree-holder 
and that ho should be allowed not to pay the balance till the decisioa of the 
declaration-suit. In spite of this the Court confirmed the sale : /leZd, that the 
application was not under Or. XXI, r. 91, that the prayer made in the applica- 
tion was not justified by any provisions in the Code and the order confirming 
the sale was under the circumstances perfectly legal. — Mana Shah v. Lakkmi 
Das, 134 I. 0. 496 : A. I. E. 1931 Lab. 244 : 32 P. L. E. 63. 

"Where a decree-holder auction-purchaser is satisfied by the proceeds of 
the sale and he subsequently discovers that the judgment-debtor was not the 
owner of the property and makes an application for cancellation of the sale 
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^nd fresh execution of the decree, held that the application falls under the 
purview of this rule and cannot bo entertained if it is made more than 30 
days after the sale, and fresh execution cannot take place ^yithout first setting 
aside the B3\o.-^Muikuhimarasii}ami v. MiUhuswami, CO M. 639 : 100 I. 0. 
522 : A. I. R. 1927 Mad. 394 See also Jajannadha v. Dasawayya, 104 I. 0. 
*614 : 53 M. L. J. 255 : A. 1. R. 1927 Mad. 835. 

This rule does not apply when the title of the judgment-debtor to part 
only of the property sold is defective. It applies only to a case whore 
the judgment-debtor had no saleable interest in the property at all. — 
Muhammad Jiahimaiullah v. Bacheho, 27 A. 537 . 2 A. L. J. 244 : (1905J 
A W. N. 99 (23 A. ^55 followed). 

If a party purchases at n sale with full knowledge of the true state of 
things and knowing that the title oflered is defective, a claim to be relieved 
from the consequence of his purchase cannot be listened to. — Sumer Ckand v. 
Wahid Busain, 3 A L. J. 819 : (1906) A. W. N. 310. 

An auction-purchaser has no right to apply under this rule to set aside a 
sale hold in execution of a decree on the ground of deficiency in the area of 
the land sold ; Birj Mohun v. Rai Vma Nath, 20 0. 8 (P. 0 ) (followed in 
JRam Narain v. Dwarka Nath, 27 C. 264 : 4 C. W. N. 13) or on the ground 
ibat the title of the judgment-debtor is defective; Khtiro Mohan v. Sk, 
Bilwar, 3 F. Ii. J. 516: 46 I. 0. 614. If be has been misled by any fraud or 
omiseiou o! the decree-holder be may sue him for damages, — ibid. But see 
Sheo ^b\nda v. Dhanukdhari, 19 0 W. N. 1291, where it bas been held that 
in ease of fraud the execution purchaser bas the right to have the sale set 
Aside (20 C 8 (P. 0.) referred to). 

An auction-purchaser at an executioD*saIe is not entitled to compensa- 
tion on account of any deficiency in area of the land purchased, unless 
he can prove that he has sustained loss by the misdescription, but is entitled 
■to abatement of rent for such deficiency.— 2?oyof Krhhna v. Amnta Lai, 
29 C. 370 (1 C. W. N. 106 distinguished 18 A. 322 dissented from). Where 
"the misdescription of property in the sale-notification does not go to 
the essence of the contract, the remedy which a purchaser can claim is 
compensation and not annulment of the sale. — AdministratorGeneral of 
Bengal v, Aghore Nath, 29 C. 420 ; 6 0. W. N 873. 

A Hindu died leaving two widows, one of whom, under authority from 
‘her husband, adopted a son. Subsequently, the widows executed a mort- 
gage-bond to liquidate the debts of their husband, and tlie mortgagee after 
obtaining a decree upon the mortgage, brought to sale the mortgaged pro- 
perties which were purchased by a third party. On an application by the 
auction-purchaser to set aside the sale on the ground that the judgment- 
-debtors had no saleable interest in the property, as it had upon the adop- 
tion, rested in the adopted son, held that as one of the widows was not a 
party to the adoption, it could not be said that the judgment-debtors had no 
saleable interest in the property.— Fairttrfrfm AU v. Tineowri Saha, 22 C. 565. 

Misdescription of the name and of the rent of the talook sold is not a 
sufficient ground for setting aside a sale under this rule.— Fafi Kishorev. 
■Guru Prosad, 25 C. 99. 

Where default has been made in the payment of Government Revenue 
■Jor which the property is liable to be sold, the ownership of the property 
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nevertheless remains in the person who lias made the default and until the 
sale for arrears of revenue actually takes place, the property is liable to be 
sold in execution of the decree and the purchaser at the execution- sale pur- 
chases the right to receive any surplus sale-proceeds. — Hari Charun v. Sari-- 
das, 2 C. L J. 506. 

A judgment-debtor who might have raised the objection in cxccntion 
but refrained from doing so, and who could have also appealed against the-- 
order for sale, is estopped from raising the objection that the property sold 
was not legally saleable, after the sale has been carried out. — Umed v. Jas' 
Ram. 29 A. 612 (7 A. G41 : 26 C. 727 followed). 

Separate suit for refund of purchase-money. — See notes under 
Or. XXI, r. 93. 

Compensation for loss of part of property bought at a Court- 
sale. — Every man buys at an execution-sale with his eyes open, and the 
general principle is that an auction-purchaser cannot attack his own purchase - 
except on the ground that the judgment-debtor has no saleable interest ; 
Khetro Mohan v. Sk Dilwar, 3 P. L. J. 616 : 46 I. C. 614 ; Eedar Nath v. 
JagarNath, 741. 0.134. This rule furnishes astatutoryexcoptiontothe- 
doctrine of caveat empior; Ram Kumar v. Ram Gour, 87 C. C7. But apart - 
from the case provided for by this rule and apart from fraud, a purchaser at 
an auction-sale must abide by his bargain; Abinash v. Bhuban, 25 0. "W. N. 
756 ; Sabapatht v. Thandavaroya, 43 M. 309 : 54 I. C. 615. 

Limitation. — The period of limitation for an application to set aside a- 
sale under this rule is 30 days under Art. 166 of the Limitation Act IX of 
1903. Under the Limitation Act, 1877 (Art. 172), the period of limitation > 
was 60 days, but .Art. 172 has been repealed by the present Limitation Act 
(IX of 1908). 

“ The committee think that in the matter of limitation an application 
under S. 313 (C. P Code, 1832), should be brought into line with anappli-' 
cation under S 312 (C. P, Code, 1882), and they therefore propose to repeal 
Art. 172 and to amend Art. 166 so ns to include applications under S. 313.” — 
See Notes on Clauses to the Limitation Act. 

"Where in an application under this rule, n dead person was made the- . 
the opposite party by 6ona fide mistake, the application was not an incom- 
petent one for the purpose of limitation. — Sailabala v. Kalipada, 65 
C. L. J. 345. 

On the question of limitation for suits for refund of purchase-money, 
notes under r. 92. 

Appeal. — An appeal lies from an order setting aside, or refusing to set 
aside, a sale made under this rule and r. 92 [Or. XLtll, r. 1, Cl. 0')-] 

92s. (1) Where no application is made under rule 89, rule 
90 or rule 91, or where such application is- 
“ade and disallowed, the Court shall make an 
orbcietaiide. confirming the sale,, and thereupon the- 

sale shall become absolute. [jSs. 312 & 314.], 
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(2) Where such appHcation is made and allowed, and 
where, in the case of an application under rule 89, the deposit- 
required by that rule is made within thirty days from the date 
of sale, the Court shall make an order setting aside the sale 

fS. 312 and S. 3lO'A, para. 2.]' 

Provided that no order shall be made unless notice of the 
application has been given to all persons affected thereby. 

[S. 313, LAST PARA.] 

(3) No suit to set aside an order made under this rule 

shall be brought by any person against whom such order is 
made. [S. 312.3 

COMMENTARY. 

Alterations — This rnto embodies in a concise and amended form the- 
proTisions contained in Ss. 313 and 314 and in the second para, of 
8. 310-A regarding the period of limitation for an application, and also the 
provisions contained in the last part of S. 313 of the C. P. Code, 1882. 

" The committee think it proper to retain the provisions of tho Code 
which make it necessarr for the Court to confirm the sale in each case.” — 
Report of (he Special Commitlee. 

Sub'rule (1) corresponds to para, lof S. 312 and to S 814 of the old 
Code with some omissions and alterations. The words ” the Court shall 
make an order confirming the sate ” have been substituted for the words, 

” the Court shall make an order confirming the sale as regards parties to 
the suit and the purchaser” which occurred in the last part of para, lof 
B. 312. The words ” as regards parties to the suit and the purchaser" 
hare been omitted in view of the enlargement of the scope of rule 90, which 
now includes all persons whoso interests are affected by the sale. The 
words ” thereupon the sale shall become absolute ” have been substituted 
for the words contained in S. 314 of the old Code, which ran as follows : 

' ‘ No sale of immoveable property in execution of a decree shall become absolute, 
until it has been confirmed by the Court." 

Sub-rule (2) corresponds to para. 2 of S. 312 and para. 2 of S. 310-A of 
the old Code with some modifications. 

The proviso to sub-rule (2) coriesponda to the last part of S. 313 of the 
old Code with this modification that the notice of application to set aside a 
sale under any provisions of rule 89, rule 90 or rule 91 is to be given to all 
persons affected by the sale, and not to the judgment-debtor and decree- 
holder only. 

Sub-rule (3) corresponds to the last para, of S. 312, C. P. Code, 1882, with 
the omission of the words "on the ground of such irregularity," which 
occurred in the old section after the words ” no suit to set aside.” The 
effect of ihe omission is that no suit to set aside an execntion-sale is now 
maintainable on any of the grounds specified in rules 69, 90 and 91. 
Therefore, a suit on tbo ground of irregularity or fraud in publishing, or 
conducting the sale is barred by sab-rule (3). But a suit to set aside a 
, sale on any grounds other than those specifically mentioned in the 'above- 
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Tiiles is not barred by this rule. For instance, a suit to set aside a sale on 
the ground of want of jurisdiction in tr>*ing the original suit, or in selling 
•the property, or that the decree in execution of which the sale took place 
was obtained by fraud, or that there was •fraud in the execution-proceed- 
ings prior to the publication of the sale, or that the judgment-debtor had no 
title to the property, etc., etc. 

Eules 89, 90 and 91 refer to sales in execution of a valid and subsist* 
ing decree. Therefore sales in execution of such decrees are only voidable 
-and not ah initio void. But sales ere ab initio void where they are held in 
execution of decrees which are ab initio void on the ground of fraud or want 
of jurisdiction. 

Confirmation of sale. — The Coart is bound to confirm the sale in the 
absence of an order setting aside the sale made upon application to that 
effect; Bit] Mohun v, Rai Uma Nath, C. 8 (P. C.) ; Dharam Chandv. 
Bussan Kaisha ; 54 I. C. 923 ; or in the event of no application under rr. 89, 
90 and 91 being made; Umesh v. Skib Narain, 31 C. 1011 : 9 C. W. N. 
193, even though the decree-holder is not present on that data; if it 
dismisses the execution petition for default of appearance of the decree- 
holder, it has got inherent power to restore it to the file. — Ram Prasad v. 
Eodu, 120 I. C. 405 : A. I. R. 1920 Nag. 134 : A. I. R. 1930 Nag. 37. Rule 93 
Is mandatory in its terms ; an order passed in contravention of this impera- 
tive rule is nob a legal order.— Pa»wa Lai v. Bhola Nath, 123 I. 0. 818 ! 
A. I. R 1930 All. 843. It has been held in Ariatullah v. Sashi Bhusan, 24 
C. W. N. 73 that this rule does not affect the power of the Court to refuse 
to confirm the sale, or make it compulsory to confirm the sale when the 
■Court finds that the sale was held under a decree which did not authorise it- 
A purchaser at a Court-sale has no absolute right to have the sale confirmed 
■where there is an irregularity in the public.'vtion or the conduct of it although 
lie is in no manner responsible for the irregularity ; Raja of Kalahasti v. 
Maharaja of VenJcatagin, 33 M. 387: 25 M. Ii. J. 193 : 21 1. 0. 339. Rule 93 
is no bar to the Court exercieing its inherent power to refuse to confirms 
■sale if it is satisfied that it has been misled by the decree-holder. — Rahtna- 
iullah V. Ladhu. 11 L L J. 546: 31 P. L. B. 57 : 120 I. C. 634: A I. B. 
1930 Lab. 208 'Where an application under r. 90 is dismissed for default, 
it amoants to a confirmation of the sale under this rale; Narendra v. 
Rakhal. 41 G. L. J. 236 : A. J. R. 1925 Cal. 510 : 79 I. C. 350. Under 
S. 314, C. P. Code, 1832 (Or, XXI, r. 92) the Civil Court cannot upon or 
without application, refuse to confirm a sale on the ground that the price 
bid is too lo\v.~Lakshmi v. Krtshnabhat, 8 B. 424. 


Once a sale has been duly effected it is not competent to the decree- 
iolder and the judgment-debtor to get rid of it by merely asserting that the 
decree has been adjusted or satisfied out of Court, because Or. XXI, r. 2 does 
not apply to such a stage when the interest of a third party, namely, the 
auction-purchaser intervenes. The only means by which a regular sale can 
bo avoided are those embodied in r.89. Where no such application is made 
within time, it is obligatory on the Court under r. 92 to pass an. order con- 
^rming the sale, notwithstanding the circumstance that the decree-holder 
had admitted satisfaction of the decree . — Seth Nanhalal v Umrao Singh, 68 
X A. 50 : 35 0. W. N. 381 ; 53 0. 1». J. 187 : A. I. E. 1931 P. 0. 33 : 130 
X p. 686 ; 27 N. L. E. 95 : 33 L. W. 449 ; (1931) M. W. N. 281 : 60 M. U J. 
423 (P. 0.) : 14 O. L. J. 333 : 8 O. W. N. 635 : 29 A L J. 257 : 33 Bom. h. R. 
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450 : 14 K. I;. J. 28. Wlioroon anappHcaiioD to sot nsido asalo, under r, 90^ 
on tbo ground of fraud and material irregularity in the conduct of the sale, 
the Court is of opinion that no case of fraud has been made out and that 
though certain irregularities had been established ^’ith regard to the sale, they 
had not resulted in substantial injury to tho judgment*debtor and tho 
application is in conserjuonce rejected, in such a case tho Court is bound 
under r. 92 to confirm tho sale, which thereupon would becomo absolute, 
subject to any variation on appeal. — Ibtd. 

A private satisfaction of a decree, certified in Court after tbo sale and 
before the confirmation of tbo sale, extinguisbes tbo decree and prevents 
the Court from confirming the sale in favour of the auction-purchaser, if ho be 
the decree-holder himself; but it docs not extinguish tho decree and prevent 
the Court from confirming tho sale, whora a third person has purchased the 
property bona fide at tho auction-salo.—^Anniar Lai v. Jau-ahar Lai, 24 
N. L. B. 127 ; 111 I. C 895 • A. I. B 1923 Nag. 265 (P. B.). 

After the confirmation of a sale, a Court has no power to set aside a sale 
by a summary Older on tho ground that the right to apply for execution 
under which the sale had taken place was barred.— Sossein v. Kolcil 
Singh, 7 C. 01 : 0 C. L. B. 53. An order confirming a sale is intended as a 
judicial determination between the parties that none of tbo objections exists 
upon which the validity of the salo could have been questioned ^Lahshan v. 
Hamdas, 33 0 W. N. 795 • 118 1. C. 857 . A. I. E. 1929 Cal. 374. 

If no objection to tho sale is mado within tbo time allowed by Art. 166 
of the Limita^on Act, t e., within 30 days from tho date of tho gale, tho sale 
should be confirmed.— il/bAenrfro Naratn v. Gcpal Mondul, 17 0 760 (F. B.) 
(780) ; Bajiv. Atharaman, 7 M. 512. Where Ihe'officer cooduoling tho salo 
makes delay in accepting the hid, without which no sale is complete the 
period of 30 days prescribed by r 90 does not begin to run against a person 
applying to set aside the sale till tbo bid is accepted .— \\ Ganpat, 
118 I. C. 900. 

Where the sale-proclamation was not issued in the prescribed form, and 
did not state the extent of the properly and the revenue assessed on it, and 
in consequence there was substantial injury to thaapplicants, tho salo should 
not be confirmed . — Athappa Cketti v. Bama Krishna, 21 M, 51. 

When after the date of salo but before tbo date of its confirmation, 
the decree in execution of which the sale took place is set aside, tbo sale 
falls to the ground, and the sale cannot be confirmed as the decree is 
not subsistiug on that date . — Paga Moyi v. Sarat, 25 C. 175 : 1 
C. W. N. 656, Ses also Mulchand v, Mukta Prasad, 10 A. 83. Even after the 
execution-sale, the judgment-debtor still retains hig interest in the properties 
till tho sale is confirmed ; so an attachment of those properties after the 
properties were sold by public auction in another execution-proceeding but 
before the sale was confirmed is effective to confer rights on the attaching 
creditor when that auotiamsalo is sot aside under Or, XXI, r. 89 as against a 
subsequent transferee of the judgment-debtor. — Venkafa Madhava v. 
Baraganatnurlj/, 34 L. W. 631 : 131 1. 0. 14 J A. 1. E. 1931 Mad, 511. 

Stay of conficmatlon of 8aIe.»-The Court has inherent power to stay 
confirmation of sale.— i?a( 7 ! 7 a ifaf y, Basheshar Lai, 126 1. 0. 443 ; A. 1. B. 
1930 liib. 793. Tho Court baa no power to stay the confirmation of sale on 
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•the basis of a payment or adjustment of the decree 'which has not been 
recorded or certified under Or. XXI, r. 2r—Meyappa v. U Tun Hla, 9 R. 104 : 
132 1. 0 713 : A. I. R. 1931 Rang. 148. 

Sub-rule (2)— If deposit is made within 30 days. — The Court has 
no power to entertain an application for setting aside a sale unless the 
•deposit is made within 30 days from the date of the sale, because the 
requirements of sub-rule (2) are mandatory and not directory ; Vennisami v. 
Periayaswamt, 19 M. L. T. 192 : (191C) 1 M. W. N. 179 : 33 1. C. 996. See 
notes under Or. XXI, r. 89. 


Proviso— Before setting aside a sale, notice to be given to all 
persons affected. — Under S. 313 (para 2) of the old Code, notice on the 
judgment-debtor of the decree-holder only was necessary but the proviso to 
this rule requires that the notice is to be given to all persons oiTccted by the 
sale. See Surendra Mohim v. Amaresh, 39 C. 687 ; Bibi Shari/an v. 
Mahomed, 13 G. L. J. 535 , Menajtiddt v. Toam Mandal, 39 0. 831 : 15 I. 0. l76. 
An order setting aside an execution-sale without giving proper notice to the 
persons affected thereby, as required by the proviso, is without jurisdiction 
and amounts to no order : Gossain v. Jalpadat, 62 I. C. 118 ; Swidraraja v. 
Asiri Naidu, 32 I. 0, 891. Such an order is one which the Court 
was wrong in passing and the parties whose interests were affected by the 
order may complain of its validity in an appeal from that order. But so long 
as the order stands it cannot bo treated as a nullity nor can it be impeached 
in an appeal against a subsequent orderdirecting the refund of the purchase* 
money.— Umesh Chandra v. Safiyatannessa, 107 I. C. 470 : A. I.-R. 1928 Cal. 
267. The duty of moving the Court to issue notices lies upon the applicant 
and on default the Court may dismiss the application; Mt. Bibi Zainabv. 
Paras Nath, 4 P. L. T. 491 : 1 P. L B 361. 

In an application to set aside a sale under r. 89, which is otherwise in 
order and time, the omission to implead the auction-puiohaser till after the 
expiry of 30 days allowed for the application is not fatal to it (following 37 
B. 387).—Narayana v. Pentamma. 52 M. 861 : (1929) M. W. N. 626 : A. I. R. 
1929 Mad. 763 • 67 M L. J. 310. The decree'holders who have applied for 
rateable distribution have no such direot or proximate interest as to make 
■them affected by an application to set aside a sale under r. 89 and are 
therefore not entitled to notice under r. 92 .—Bamnath v. Grandki, (1931) 
M. W. N. 423: 34 ^^.824. 132 1.0.141: A. I. E. 1931 Mad. 465 : 61 
M. L. J, 909. 


^ It is an^ elementary^ principle of law that no order should be made 
'gainst a man s interest without giving him an opportunity of being heard. — 
Ganeswar Sinqh v. Ganesh Das. 33 0. 1178 (P, 0.) : 33 I. A, 134 ; 4 0. L. J. 
177 : 10 C. W. N. 969 : 8 Bom. L. R 719 : 3 A. L. J. 689 : 16 M. L. J. 365. 


In the event of the death of the judgment-debtor, notice must issue to 
hi3 representative.— Safa Radar v. Gulam Mokidin, 7 B. 424. 

Where after filing an application to set aside an execution-sale, the 
auction-purchaser dies and no notice goes to hia legal representatives, the 
order setting aside the sale is invalid ; Eamanand v. Bajit Jka, 75 I. 0. 863. 

A Receiver appointed by the Court is not entitled to any notice, because 
he 13 merely an officer of the Court and has no personal interest ; service of 
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notice on tho party in possession is guiBcieot. — Maung Ohn Tin v. P. i?. M. 
P. S. R. M. Chettyar, 7 B. 425 : A. I. H. 1929 Rang. 311. 

It is not necessary’ that the auction-purchaser should ho made a party to 
the proceedings, nor is it necessary that notice to tho auction-purchaser must 
be served in a particular manner or within a particular period. All that is 

necessary is that the auction-purchaser must have notice of tho proceedings 

Jfani Gir v. Bazari Gir, 10 L. h J. iGl : 108 L C. 391 • A. 1. R 1928 Lah. 
414. See also Kirj)a Ram v. Band Lai, 107 I. C 494 : A, I. E. 1923 Lah. 413. 
"Whero the auction-purchaser happening to come to Court to deposit the auction 
price was there informed by tho Court and given ample time to reply to the 
-application, held that this was quite suflicient notice.— Rakhsht Sam v. 
Punjab National Bank Ltd., Ill I. C. 606 : A. I. E. 1928 Lah. 418. 

Sub-rule (3) — No suit will lie to set aside an order under this 
rule. — Sub-rule (3) means that a person against whom on order under this 
TuJo is made cannot bring a separate suit for setting aside tho order. His 
•only remedy is by way of appeal under Or XLIII, r. 1, Cl. (j). 

An order under this rule may bo either (1) nn order confirming the sale, 
or (2) an order setting aside the sale. Again an order confirming the sale 

may be mac' • « ' ' • - ^ aside the 

sale, or (6) ’ . . ■ er case no 

suit will lie ■ r. Sawan 

Singh, 16 C. 33 ; Damodar v. Vtnayak, 26 E. 40 ; Gajrajniati r Akbar 
Busain, 29 A. 196 : 34 I. A. 37 = 11 C W. N. 393 : 6 C. L J. 138 ; Brahmayya 
T. Appayya, 44 M. 351 : 62 1. C. 203 ; Agha Busain v. Quasim Ali, 23 A L, J, 
946 : 89 I. C. 1018 j Bt. Indar Koer v. Sah Dharam Narain, 128 I. 0. 
231 : 28 A. L. J. 1177 : A. L E. 1930 AH. 856 ; Ba Saw v, Baung Kyaxo, 

6 R. 606 : 105 I, 0, 706 : A. I. R. 1923 Rang. 18. Similarly no suit will lie 
to set aside an ordei* setting aside a sale made on an application under 
Tr. 89, 90 and 93 ; Shib Singh r. Bukat Singh, 18 A. 437. 

Sub-rule (3) has no application to a suit where there is no prayer for 
setting aside an order confirming tho sale but prayers for certain declarations 
and also an injunction as regards the taking of possession. — Kahpada y. 
Basanla, 35 C. TV. N. 877. 

Suit to set aside an execution-sale when not barred. — Sub-rule (3) 
is no bar to any suit except the suits mentioned above. It does not bar a 
suit by a plaintiff for a declaratioD that the auction-sale was void on the 
allegation that by reason of collusion and fraud not only of tho decree- 
holder and the auction-purchaser but of certain other pemons also.— 
Bhagxvandas v. Suraj Prasad, 22 A. L. J. 1060 ; nor does it bar a suit by a 
person whoso claim to the property attached and sold as the property of 
the insolvent, has been disallowed ; Barnam v. Ganpat, 5 L. L. J. 9 : 73 
I. C. 367. 

TT'hcre property other than tho mortgaged property was wrongly 
included in tho auction-sale and the judgment-debtor knew nothing of the 
sale, his suit to recover possession of the property sold in excess of the decree 
Would not bo barred under this role, nor would it barred by limitation, 
since tho sale being a nullity as it was not justified by the decree, no ques- 
tion of limitation under Art. 12 would arise. Further as the judgment- 
debtor knew nothing of the sale, and as such was not in-fault in not objecting 
when tho sale was proclaimed, the purchaser would not bo entitled to got 
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back tbe portion o! his purchaae-monoy.— Bam v. Bam Gir, 119 I. C. 
852; A. I. R. 1929 All. 673 (following Bulaqui v. Kesri, 50 A. 686; A. I. K. 
1928 All. 363). A sale, in which the judgment.dobtors had no opportunity 
of objection as they were enkiUod to do under r. 90 or ot paying off certain 
items and getting tbe sale set aside as laid down in r. 89, was an irregular 
sale. To such a confirmation r. 92 could not bo applied, there being 
a material irregularity in the sale ns it did not comply with the provisions of 
the Code — Brij Kumar v. Jagdamha, A- 1. R- 1929 AU. 671. The auction- 
purchaser is a necessary party in a suit for setting aside a sale which has 
been confirmed under r. 90, non-joinder of whom will entail dismissal. — 
Bahadur Alikhan v. Co-operative Credit Society, A. I. R. 1929 Lah. 778. 
Though an unsuccesaful applicant under r. 90 cannot bring a suit to have the 
sale declared void, his pi'ayer in tbe said suit that even if the sale be valid, 
he may be declared entitled to the surplus sale-proceeds alone, must be 
adjudicated upon and a decision given on it. — Radhi v. Buta, 119 I. C. 431; 
A. I. E. 1929 Lah. 618. 

Suit to set aside a sale held under Public Demands Recovery Act, 
whether barred or not. — A suit to set aside an irregular sale of property 
held under the Public Demands Recovery Act is not barred by the provi* 
sions of S 244 or S. 312, 0. P. Code, 1882 (r. 92). — BamTaruky. Mosa» 
fteSaft, 6 C. "W. N. 246 (14 0 ^followed). Sec also Bam Tarack v. Dilv:ar 
AU, 5 C "W N. 521 (F. B.); 29 C. 73 (U 0. 1 and 23 0. 641 overruled’, 
14 C 9 referred to ) ; Gtrisk Chandra v. Golam Karim, 38 0. 451 ; 10 
C. W. N. 347 ■ 3 C. L J. 235; Janukdhari Lai v. Gossain Lai, 18, 0. W. N. 
710. But sec the cases noted under S. 47, in which a contrary view has been, 
taken 

Suit to set aside a sale when barred by S. <l7.->See notes under 
S. 47, C. P. Code. 

Plea of bar of limitation after confirmation. — No application to 
set aside a sale held in execution of a decree on the ground that the applica- 
tion for attachment and the sale was barred by limitation, can be made after 
confirmation of sale ; Lakhu Bat v. Maharaja Kesko Prasad, 38 I. 0. 876 : 3 
P. L. J. 157. 

Court.” — The word “ Court ” as used in this rule means the Civil 
Court and not, in the case of a decree transferred to the Collector for execu^ 
tion, the Collector ; Fazal v. ilTan^wr, 40 A. 425 ; 45 I. 0. 773. 

Appeal from order passed under this rule. — An order under this 
rule setting aside or refusing to set aside a sale, is appealable under 
Or. XLIII, T 1 (j). — Tota Ram v, Khvh Ghand, 7 A. 253 (F. B). See also- 
Baldeo Stngh v. Kishan Lai, 9 A. 411. 

An appeal lies from an order setting aside a sale passed under Or. XXli 
r. 92 ; Anund Ghunder y. Kttai Bhoomtj, 16 0. 429 ; Lakshina Mohan Boy v. 
Srimati Basumati, 4 0. W. N. 474. But no second appeal lies from the 
order passed on first appeal ; Surendra Mohini v. Amaresh, 39 0. 687 r 
Jiwan Singh v. Sanwal, 168 P. E. 1919; Jagmohan v. Bachcha, 25 
0. 0. 78 ; 66 1. 0. 929 ; Nanak Ohand v. Mt. Jamna, 91 1. 0. 213 ; A. I. R* 
1926 Lah. 204 ; Ifani Gftr V. Hozari Gir, 10 L. L'J. 161: 108 I. 0. 391 r 
A. I. R. 1928 Lab, 414 ; Ganda Mai v. Narsinah 115 I. 0. 636 : A. I. R* 
1929 AU. 653. ' 
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An order dismissing for default an application to have a sale set 
aside, is an order within the meaning of Or. XXI, r. 92 and as such is 
appealable under Or. XLIII, r. 1 (j). — Kalihania v. Shyam Lai, 25 
C. L. J. 163 : 33 1. C. 593. But a contrary view has been taken in Basa^ 
ratulla v. Reazuddin, 30 C. W. N. 670 : 9G I. C. 705 : A. I. R. 1926 Cal. 773 : 
53 C. 679, whore it has boon hold that an order dismissing an application to 
set aside a salo merely on default of appearance of the parties, cannot be 
regarded as in any way confirming the sale, and as such is not appealable under 
Or. Xliin. r, 1 U). 

An appeal lies to His Majesty in Council from an order passed under 
this rule and r. 90. — Krishna Pershad v. Motichand, 40 C. 635: 40 I. A. 140. 

No appeal lies from on order refusing to confirm a sale. — Guldb Singh 
V. Eishen Singh, 117 I. C. 231: A. I. R. 1929 I^h. 438. 

A judgment-debtor who has been adjudicated an insolvent cannot 
appeal from an order confirming sale of his property. — Bhagwan Das v. 
Amritsar National Bank, 111 I. C. 432; A. I, R. 1928 lob. 675 

Bevislon. — Thera is no appeal from the order of the Court refusing to 
confirm the sale, but refusal to confirm a sale in the absence of an application 
under rr. 89, 90 or 91 is a material irregularity, and revision will lie ; Prem 
Das V, Gokal Chand, 98 I. 0. 866 ; A. I. B. 1927 Lah. 71. An order con- 
travening the provisions of Or. XXI, rr. 89 and 92 is an illegal exercise of 
jurisdiction and is a material irregularity within S. 116, 0. P Code. — Panna 
Lai V. Bho^i Nalh, 123 I. 0. 818 : A. I. R 1930 All. 843. A reWsion would 
lie where the appellate Court misconstrued the law on which the judgment of 
the trial Court was based, i. e., where it wrongly held that the trial Court's 
order was under Or. XXI, r. 92, whereas it was equally consistent with an 
order under S. I51.--/Aanda v, Muhammad Ismatl, A. I. E. 1927 Lah. 808. 

Limitation for suits to set aside a sale in exeention — A suit to set 
aside a sale held in execution of a decree is governed by Art. 12 of the 
Limitation Act, and must be brought within one year from the date of its 
confirmation.—JbMl Munsoor v. Abdool Hamid, 2 C. 98 ; Mahomed Bossein 
V. Purundur Mahto, 11 0. 287 ; Suryanna v. Durgi, 7 M. 258. See, however, 
Eali Mohun v. Ananda Moni, 9 0. L. R. 18. 

One year’s limitation prescribed by Art. 12 of the Limitation Act is 
not confined only to suits which seek no relief other than a declaration 
that a sale ought to be set aside, but apply also to suits where other relief 
is sought which can only be granted on aonoltaenb ot the Bale.— Malkaryurt 
V. Narhari, 27 I. A. 216 : 25 B. 337 (14 B. 279 overruled in effect ; 21 B. 424 
(F. B.) reversed', explained in Golam Ahad v. Judhister, 30 C. 142 : 7 C. “W. N. 
305; distinguished in Jicala Sahai y. Afo^iat Ehan, 26 A. 346 and in 
Ehiarajmal v. Daim. 82 0. 296 (P. 0.) : 9 0. "W. N. 201). 

The period of limitation for a suit to set aside an exeention sale is one 
year, when the case does not couiq under S. 214, 0. P. Code, 1832 (S. 47), 
but when it does, the period of limitation is 3 years. See Bhubon Mohun v. 
Nunda Lai, 26 C. 324: 3 O. W. N. 899 ;Nmai Chand v. Deno Nalh, 
2 0. "W. N. 691 ; Sm. Sarat Eumari t. MToat Cham, 5 C. W. N. 265 ; and 
Lalman Das v. Jagan Naih, 23 A. 37G. 

C. P. C.— U4 
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Step in aid of execution. — An application by a decree-holder who has 
purchased the property in execution oi hia own decree for confirmation of 
sale, is not an application to take some step in aid ol the execution within 
the meaning of Art. 182 of the Limitation het—Umesh Chandra y. Shib 
Narain, 9 C. W, N. 193 ; 31 0. 1011. 

An application by the decree-holder for the rejection of a petition of a 
judgment-debtor objecting to the sale, and for confirmation of sale is a step 
in aid of execution. — Gobind Perskad v. Hung Lai, 21 C. 23 (5 A. 576 
Jollowed). But the confirmation of the sale in execution of the decree by 
the Court of its own motion without any petition of the decree-holder is not 
an application to take some step in aid of execution within the meaning 
of Art'. 179 (4) of the Limitation Act, 1877 ; MoUndro Chandra v, Mohendro 
Nath, 10 C. L. B. 330 ; DWra; Mahiab Chand v. Bom Brahma, 
4 B. L E. A. 0. 115 . 13 W. R 38. In Qunga Bxsheny. Dhiraj Hahtab Chand, 
12 B. L. R. 506-noffi : 10 W. R. 224 , it was held that where a sale was 
confirmed after objection by the judgment-debtor, and the sale-proceeds 
received by the creditor, that was a proceeding suEBciont to keep the decree 
alive. But in Chowdhry Sheikh Wah^ Alt v. Hullick Enaget, 12 B. L. R. 500 : 
20 "W. R. 31, it has been Md that a jsonfirmation of sale in execution is a 
proceeding sufficient to keep the decree alive. See also Gevind Chunder v. 
Juhoorul Nissa, 18 "W. B. 156 In Mulltck Enayet v. Wahed Ali, 13 "W. R. 316, 
it has been held that where the decree-holder takes no step whatever to cause 
an execution sale to bo confirmed, the confirmation of the sale by the Court 
cannot be regarded as a proceeding on his part towards enforcing tbe decree. 

Stamp in a suit to set aside an auction-sale.— In a suit tb set aside 
an auction-sale, the plaint must bo stamped as if tbe suit were for the 
recovery of tbe property. — Drapu Chowdhry v. Ishan Chxinder, 9 C. L. R. 331. 

93. Where a sale of immoveable property is set aside 
under rule 92, the purchaser shall be entitled to 
Retnrn of par- order for repavioent of his purchase-money, 
certain cases. Without interest as the Court may 

direct, against anv person to whom it has been 
paid. b J F 

COMMENTARY. 

Alterations— This corresponds to S. 315, 0. P. Code, 1882, with soroe 
alterations and omissions. 

The words " or when it is found that the judgment-debtor had no saleable 
interest in the property which is purported to be sold, and the purchaser is, for 
that reason, deprived of it," wbioh occurred in the latter part of tbe first para- 
graph of S. 315 have been omitted. The reason for the omission seems to be that 
those words were the subject of discussion in several oases (5 A. 677 (F. B.). 
22 B. 783, 5 0. y?. N. 240, 7 0. "W. N. 105, and 10 0. 'W. N. 274), and in 
those cages it was hold that a purchaser at an execution sale was not limited 
to the special procedure in the execution department mentioned in S. 316 of 
the old Code, bub ho was entitled to maintain a separate suit for recovery of 
hia purchase-money. Bub before a suit can bo maintained the two events 
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•must occur: (l) It must bo found in somo other proceedings that the j'udg* 
ment'dobtor had no saleable interest; (2) and the purchaser must bo 
-deprived of the property. In the cases quoted above it was hold that S. 315 
of the old Codo is only an enabling section and not prohibitive of an inde- 
pendent action in a Civil Court. In 6 C. W. N. 240 and 7 0. W. N. 105. it 
was held that S. 315 does not contain any provision barring a civil suit, such 
as is to bo found in 8. 47 and Or. XXI, r. 92 of the Code. In the present 
rule also there is no express provision prohibiting a separate suit for I'efund 
- of purchase-money. Therefore under the present rule a separate suit for 
refund of purchase-money is also maintainable. See Mehar Chand v. Mtlkki 
Bam, A. I. R. 1932 Lah. 401 (F. B.), where the object of r, 93 is also stated. 

The last paragraph of S. 315, which ran as follows : "The re-paynient of the 
said purcha<ie'yruiney and of the interest {if any) allowed by the Court maybe 

• enforced against such person under the rules provided by this 
Code/or the execution of a decree for money" has been omitted as un- 
necessary in view of S 36 of the present Coda read with r, 30 of Or. XXL 

" The Committee have added words at the commencement of the clause 
in substitution of the last para, of the sectioo, which thus becomes unneces- 
sary.'' — Beport of the Special Committee. 

Scope of the rnle.-— We have seen that under r. 91 the auction-purcha* 
'ser is competent to apply for setting aside an auction-sale on the ground 
of the judgment'debtor's having no saleable interest in the property sold. 
'This rule entitles him to apply for a refund of the purchase-money on the 
same ground. But if the judgment-debtor had some saleable interest in the 
property, however small, no refund can be made under this rule. — Eunhamed 
V. Chalhu, 9 M. 437 ; Muhammad v. Bacheko, 27 A 537, Najalinga v Cfuru’ 
swami, 128 1. C. 614 : (1930) M- W. N. 767 : 32 L. W. 299 69 M L J. 232. 

' The auction-purchaser is not entitled to apply for a proportionate refund of 
•the price paid by him. — Ibid. 

When a purchaser is entitled to a refund of his purchase-money. — 
When a sale of immoveable property is set aside, the purchaser is entitled 
to recover his purebaso-mouey. If the Court reversing the sale omit 

■ to make such order, the purchaser can sue to recover the money from the 
.person who has received it. The suit is not barred by S. 244, C P. Code, 

1882 (S. 47), — Jotindra'Mohan v. Mahomed Basir, 32 C. 332 (5 C. W. N. 240 

• referred to). See also Greesh Chundar v. Lookhooda Moyee, 1 W. E. 65 ; and 
I^olhin Sur Nath v. Baijo Oojha, 2 Agra 50. 

Where the judgment-debtor is found to have no interest in the land 
sold, the purchaser is entitled to a refund of the money paid to the decree- 
holder. — Kunhi Moidin v. Tarayil-Moidin, 8 il. 101." See also Tirtimalat- 
■sami V. Subramanian, 40 M. 1009 : 45 I. C. 109. 

Where a Court-sale in exeention of a decree is not vitiated by fraod, 
the only extent to which the purchaser can claim relief is that indicated 
by this rule. The effect of rr. 91, 93 and 94 is that the right, title and 
interest of the judgment-debtor passes to the purchaser at a Court-sale, 
subject however to the condition that the purchaser may recover his 
purchase-money when ho finds that the judgment-debtor has no saleable 
interest at all. When the judgment-debtor has a saleable interest, however 

■ small, the purchaserat an execution sale purchases at his own risk, and there 
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being no "warranty that the •property will answer to the description given of 
it, the purchaser is entitled to no relief, if the property does not correspond 
to the description.— Siindara Gopalan v. Venkata Varada, 17 M. 228» 
{followed in Sonaram. Dass v. Mohiram Doss, 28 0. 235). See also Nagalinga v. 
Guncswami, 128 1. C. 514 : (1930) M. W. N, 767 : 32 L. "W. 299 : 59 M. h. J. 
232; Dorab Allg V. Abdool Azee2,2 C. L. E. 529 (P. 0.) : 8 0. 806 (reversing- 
and remanding. 1 C. 55 : 24 W. R. 372). For the decision of the High Court- 
on remand, 6 0. 356. There is no inoplied warranty of title either by the- 
decree-holder or the Court, in execution sales and the statutory right recog- 
nised by Or. XXI, r. 93 is confined to the case where tho sale of the 
property is set aside under Or. XXI, r. 92 ^Dayaldas v. Skanlar, 27 
N. L. E. 318 : 14 N. L. J. 20 : A. I. E. 1931 Nag. 116 : 134 I. C. 2G9. 'U’bere 
the decree'holder auction-pnrehaser lost one-half of the properties owing 
to a third rival party successfully establishing his title to the same and it- 
appeared that the judgment-debtors had at no time made any representation 
regarding their title to the entire property, the decree-holder purchaser could 
^cover one-half of the purchase-money from tho judgment-debtors— 

Ktshan, 53 A. 496 : 29 A. L. J. 228 : 132 I. C. 417 : A. I. E. 1931 All. 377. 


c , ^’^®^^°^'r^rchaser who has deposited his money in Court can, if be- 

finds that no interest in tho properly has passed to him, only apply under 
Ur. r 93 before conCimation. Dij^innce beta an the old and (he new 
law pointed cnt.^Snhbu Beddt v. Ponnambala Beddi, (1918) M. W. N. 665. 

A purchaser at a Court-sale who was afterwards deprived of the property 
y a person claiming a title paramount, has a right to recover bis money by 
n application under this rule, but has no right to recover it by a regular 
suit.— ifam Dayal v. Bampal Stngh, 22 O. C. 42 : 61 1. C. 95. 

To entitle a pmchaser, under this rule, to a refund of the purchase- 
money, It IS not necessary that a Court should have dccidea in other pro- 
ceedings t^hat the judgment-debtor had no saleable interest in the property 
BO , or that the purchaser should have obtained actual possession, and have 
been deprived thereof — 5n"arafna v. Bama. 8 M. 99. 

Ar. ^“powers tho auction-purchaser to require re-payment, but 

arsonn 1 decree-holder the duty of tendering the money, 

decree-holder is not hound to do 
tWa J o -5^ judgment-debtor’s action in getting, 

comnellftn r therefore injure the decree-holder, until he is 

Tessin purebase-money to the purchaser, and until then* 

time— ^5® judgment-debtor to pay his debt a eecond 
me. Hamineedi Venkata y. Ayyanna, 30 M. 209 : 17 M. L. J. 194. 

<lecree-hoiaer for interest on tho pnr- 
StornTa tohr" '“lo. fte pnrehase-money havingbeen- 

in ereet anil W f “I’ the decree rvitheut 

Baahnhar that the suit was maintainable.— 

Haghubar Dayal v. The Bank of XJpper India Ltd., 6 A. 364 (R B.). 

ira tt f fcaudulently cansed tho sole of certain property belong- 

and obtained k rl°° ~fnn 'ih 

.a * ci-ieo ror possession, ifae auction-purchaser sued the- 

• • a / J- ° recover^ his purchase-money and the costs incurred by 

iim m defending the suit brought by the minor. Beld that he. being- 



Or. XX I. 
r. 93. 


REIURH OP PURCHASE MONET 


1807 


Jnnoeont of tho fraud, and having purchased in the fcona belief th®^ 
■ the property of tho minor was saleable, was entitled to recover the pur* 

• chase-money.— ilfotundj Lai v. Kaunsila, 1 A. 563 (P. B.) (N. “W. P. H. 0. R.« 
1874, p. 168 distinguished). 

At the Registrar's sale, tho auction-purchaser was allowed to apply to set 

- aside the sale on the ground of material mis-description of the property and 
to get a refund of bis purchase-money. — Aghore Nath v. AdministralorGeneral 

• of Bengal, 30 C. 463 (6 C. "W. N. 693 referred to). The purchaser was allowed 
to rescind tho sale and to a refund of his purchase-money on the ground of 
deficiency in area. — Bank of Bengal v. Akhoy Kumar, G 0. W- N. 365. 

A purchaser at a Court-sale which bad been subsequently set aside 
obtaining an order for refund of tho purchase-money, can execute the order 
as if it were a decree.— “Feniaiammanajnurrti v. Sundara Bamiah, 23 il. L. T. 
355 : 47 I. 0. 630. 

Suit fop refund of purchase-money, where no saleable interest.— 

' There is a confiiet of authorities on the question whether under this rule 
(where the judgment-debtor is found to have no saleable interest in the pro- 

• petty) the auction-purchaser Is competent to bring a separate suit for refund 

• of the purchase-money in addition to the remedy he has under this rule to 
■ apply for a refund. 

It was held under the old Code that a purchaser at an execution sale can 
maintain a suit against the decree-holder for recovery of his purchase-money, 

‘ where it is found that the judgment-debtor had no saleable interest in the 
property sold, and he is not entitled to the special procedure in tho eseouiion 

• 'department mentioned in S. 315 (r. 93).— Jlfunno Singh v. Oajadhar 
Sij^h, 6 A. 677 (F. B.) (followed in Ktshun Lai v. hfuhammad Safdar 
Ali, 13 A. 383 ; Gurshidawa v. Oangaya. 23 B. 783 , Pachayappan v. Nara~ 
yana, 11 M. 2G9 : Sari Doyal v. Shdkh Samsuddtn, 5 C. W. N. 340 ; Nitya- 
nund V. Juggat, 7 C. W. N. 105 , Shanto Gkandar v. Nam Sukh, 23 A. 355 ; 
Girdhar Das v. Siiheshwari Praskad. 40 A. 411 : IG A. h. J. 236 : 44 1. C. 

- 697 ; Surendra v. Beni Madhab, 10 C. W. N. 274 ; Makar Ah v. Sarfuddin, 
50 C. 116 : 70 I C. 606 : A. I. R. 1923 Cal. 85 ; Tirumalaisami v. Subra- 
manian, 40 M. 1009 : 45 I.O.*109). It was also hold under S. 315 that whether 
the auction-purchaser proceeded by an application under that section or by a 
regular suit, he was not entitled to receive back his purchase-money unless the 

: judgment-debtor had no saleable interest at all; if tho judgment-debtor had some 
saleable interest in the property, however small, he could not, by suit, any 
more than by application, obtain a refund of the purchase-money in propor- 
tion to the extent to which the judgment-debtor luid no interest. — Bhagwan 
Das v. Alla Bakksh, 52 P. R. 1919 ; Shanto Chandary, Nain Sukk, 23 A. 355 ; 
Muhammad v. Bachcho, 27 A. 537 ; Sundara v. Venkata, 17 M. 223. It was 
' held under tho old Code, that the purchaser was entitled to proceed by way of 

• suit oven after xateable distribution against those among whom tho purchase- 
money was distributed ; Kishun Lai v. Muhammad, 13 A. 383 ; Girdhar Das 

--v. Sidheshicari, 40 A. 411 ; 44 I. C. 697, 

Under tho present Code an auction-purchaser is not entitled— as he 
Was under tho old Code — to bring a regular suit for a return of the pnr* 
-^chase-money in cases where tho jndgmant-debtor has' no saleable interest 
-rin the property ; Nannu v. Bhagwan Das, 39 A. 114; Bam Sarup v. Dalpatt 
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43 A. 60 : 58 I. C. 105 ; MoMdeen v. Mahomed, 23 M. L. J. 487 ; Tiruma-- 
laiiami V. Subramanian, iO M. 1009 : 45 I. C. 109; Snbbn v. Ponambala,. 
(1918) M, W, N. 655; 49 I. 0. 359; Balvant v Bala, 46 B. 833 : 67 I. 0- 
360; A. I R 1922 Bom. 205 ; Jnranu v. Jitx/ftr, 22 C. "W. N. 760: 461. C. 783;. 
Bankay. Guru Das, 28 0.^. N.20 : 801.0.257: A. I. R. 1924 Cal. 172; 
EaUhuddin v. Eatim, 6 L. 283 ; 86 I. C. 622 : A. I. R. 1925 Lah. 467 ; Cassim 
Singh V. S. S. A. 0. Ghetty Firm, 52 I. C. 174 ; Maiing Nating v. Maung Ba 
Gyi, 6 E. 468 : A. I. R. 1928 Rang, 272, Bub ho_can bring sucb a suit ifhe can 
bring himsolf within the equitable principles which justify a suit for money 
had and received to his use.'^Bisktkesh v. Manik, 53 C. 758 : 96 I. 0. 64 ; 
A. I. E. 1926 Cal. 971. 

A purchaser at a Court-sale who is afterwards deprived of the property 
by a person claiming a paramount title has no right to sue for refund of the 
purchase-money from the person to whom it is paid. — Bam Dayal v. Bam- 
pal, 22 O G. 42 : 51 I G 95 ; LaJchmi Chand v. ChaUirbhuj, 65 I. C. 230 
(39 M. 80S followed ; 39 A. 114, 36 A. 629, 37 C. 67 and 35 B. 29, refd. to). 
But see Bahadur Singh v.BamPhal.5Uick. 562: 641:7 0. W.N. 
232 : A. I. R. 1930 Oudh 148 (F. B.) which has held that when a person pur* 
chases immoveable property at an auction-sale in execution of a decree and 
subsequently loses the same under the decree passed in a suit brought by a 
third party against the pntchaset, the decree-holder and tho jndgment’debtor, . 
such a purchaser is entitled to bring a suit for the recovery of the purchase- 
money as against the decree-holder. The procedure prescribed by this rule 
is by summary application witbin a limited time. So, where a purchaser 
after confirmation of sale succeeded in establishing bis title to the property 
in a suit under S. 283, C. P. Code, 1882 (r. 63), and then sued for the refund * 
of bis purchase. money, held, that the suit was maintainable. There is no 
warranty of title in sales under a decree of a Court. — Sumer Ohand v. Wahid 
Eusain, 3 A, L. J. 819 ; 6 A, W. N. 310, But see Dewaji v. Amrita Bat, 62 
I. C. 818 ; 15 N. L. E. 140. 

A decree-holder fraudulently caused the sale in execution of his decree 
of certain immoveable property belonging to a minor. The minor brought - 
a suit to set aside the sale and obtained a decree against the purchaser. 
The auction-purchaser then sued the decree-holder to recover bis purchase- 
money and the costs incurred by him in defending the suit brought by the 
minor. Held, that he being innocent of fraud, and having purchased in the 
bona fide belief that the property of the minor was saleable was entitled to • 
recover the purchase-money, but not the costs. — Makundi Lai v. Kaunsila, 

1 A. 563 (F. B.) (N. W. P. H, C, R , 1874, p. 163 distinguished). 

Fraud or neglect of duty entitles the auction-purchaser to a suit for - 
refund of the purchaso-money. Where therefore by gross neglect the decree- 
holder described the whole field as belonging to the judgment-debtor and the ■ 
auction-purchaser paid full price in the belief that the whole field was being 
sold and he was subsequently deprived of the possession o'f half tho field as it 
did not belong to the judgment-debtor, it was held that he was entitled 
to be compensated by the decree-holder to that extent. — Dayaldas v. 
Shankar, A. I. E. 1931 Nag. 116 : 134 I. C. 269 • 27 N. L. E. 318 ; 14 
N. L. J. 20. 

A purchaser of an occupancy holding sold in execution of a decree - 
obtained by the mortgagee of the property took possession of it but having,' 
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been afterwards ejected therefrom by the landlords, sued to recover the 
purchase-money with interest. Held, that under the present C. P. Code, 
the suit was incompetent. Mahamad v. Jathi Muhamad, 22 C. W. N. 
760 : 46 I. C. 783. The sale must be sat aside before a purchaser can 
recover back his purchase-money; Balvant v. Bala, 67 I. C. 360 ; Nannu v. 
Bhagwan, 39 A. 114 ■ 37 I. 0. 9 ; Banka r. Gum, 28 C W. N. 20 ; Makar 
AH V. Sarfaddin, 27 G. W. N. 183 : 70 I. 0. 606 ; Bam Sarup v. Dalpat 
Bai, 43 A. 60. When the sale is set aside by reason of irregularities com- 
mitted by the decree-holder, the purchaser will bo entitled to bring a suit for 
recovery of the poundage-fee and interest on the purchase-money paid. — 
Parvathi v. Govinda Sami, 39 M. 803 ; Najibullah v. Jainarain, 36 A. 529. 

Where the judgment-debtor is fonnd to have had no saleable interest, 
the remedy of the purchaser is not limited to an application under this rule, 
but he can maintain a suit for refund of the purchase-money even though he 
did not ask to set aside the auction-sale , Prasanna v. Ibrahim, 36 C. L. J. 
205 : 41 1. 0. 924 ; Aiadullah v. Karam Chand, 4 L. 354. The weight 
of authority however is decidedly against this view (vtrfe the cases noted 
above). 

“Any person to whom the money has been paid.”— This includes 
a decree-holder who has obtained a rateable share of the sale proceeds under 
S. 73, 0. P. Code.— .ffisAunfaf v. Muhammad, 13 A. 383. 

Appeal and revision. — An order under this rule for refund is not a 
decree, and no appeal therefore lies ; Lingam Krishna v. Jogani VenkatC' 
swamg, 33 I. C. 235 : 3 L. W. 105 • (1916) 1 M. W. N. 109 , but is capable 
of revision under S. 115 ; Kunhamed v. Chathii, 9 M 437 ; Ltngam Krishna 
V. Jogani Venkataswamy, 33 I. 0. 235 : 3 L. W. 105. 

Limitation. — Under Art. 181 of the Limitation Act, the period of 
limitation for an application under this rule is 3 years from the accrual of 
the right.— Giridhari v. Sital, 11 A. 373. 

A suit under S. 316 of the old Code brought by an auction-purchaser 
for a refund of his purchase-money was governed by Art. 120 of the Limita- 
tion Act, and the period was 6 years from the accrual of the right. — 
Nitakanta v. Imamsahib, 16 M. 361 ; Sidheswari v. Goshain, 35 A. 419. 

" With or without interest." — ^Whan a person claims more than he 
is entitled to, the Court can refuse interest. — Mcntlvie Abdul Hye v. Macrae, 
23 W. E. 1 ; Kafar Chandra v. Gopal Chandra, 19 C. L. J. 353. When it is 
proved that the purchaser has contributed to the loss he has sustained, no 
interest should be allowed.— Sitnftt v. Tarayil, 8 M. 101. While setting 
aside a sale the Court has power under this rule to direct the decree-holder 
to refund the purchase-money with interest for the period during which the 
decree-holder had use of the money.— ^Taftora/ Bahadur Singh v. A. H. 
Forbes, 33 C. L. J. 176 (P. 0.) ; 25 O. W. N. 366. The Court’s discretion in 
the matter must proceed on sound judiaal principles. — Govind Lai r. Punjab 
National Bank Ltd., 30 P. L. R. 439 : 116 1. C, 715: A. I. E. 1929 Inb. 
617.' 
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94 . Where a sale of immoveable property has become 
Certificate to ^-bsohite, the Court shall grant a certificate 
porcLsc^. * specifying the property* sold and the name of 
the person who at the time of sale is declared 
to be the purchaser. Such certificate shall bear date the day 
on which the sale became absolute. 


COMMENTARY. 

Alterations. — This rule corresponds to the first part of S. 316 of the 
0. J?. Code, 1883, Tvith some additions and alterations. The latter part of 
the old section has been embodied in S, 65 of this Code. This mU is to be 
read with S. 66, where all the cases bearing upon this rule have been noted. 

The word '■ s^ect/ytup ” has been substituted for the word "stating” 
which occurred in the old Code ; and the words, certificate shall bear 

date the day on which the sale became absolute" havo been added. These words 
have been added adopting the view expressed in 30 A. 390. In 3 B. 433 and 
in 17 B. 223, a contrary view was expressed. 

Scope of S. 316 of the 0. P. Code, 1832, examined in Bhawani Koer v, 
Mathura Prasad, 7 C. L. J. 1. 

Said certificate. A sal© certificate merely records an accomplished 
fact, and states what has been sold ; it does not create title but is merely 
evidence of title; Basir Ali v. Bafiz l^astr, 43 C. 124, 129 ; Premet^a v. 
Sawrac Bast, 24 C. W, N. 1011 : 47 C. 1103 : 58 I. C. 827. 

The right of the purchaser to compensation for deficiency in the area of 
the property sold, founded upon a condition in the sale notification is not 
affected by the issue of the sale certificate.— SAaiiafraio v. Jnanendra Bath, 
57 C. 783; A L E. 1930 Cal. 821. 

‘ Tha Court shall grant a certificate.” — The provisions of this rule 
•are mandatory, and a Court has no power to refuse a sale certificate to an 
auction-purchaser; Baikunli v Narinda Sundari, 38 I. C. 576: 3 
P. L. W. 76: IP L J. 446. The Judge is /itncfits o^cio when he signs the 
certificate of sale and bands it over to the purchaser. If he directs additional 
stamps to be affixed on a later occasion he does not act judicially.— 
of Ahmednagar V. Bambhau, 128 I. C. 31 • 32 Bom. L E. 1084; A. 1. E. 
1930 Bom. 392 (P. B). 

It is duty of the purchaser to bear the expense of the proper stamps for a 
certificate of sale which the Court has to issue to him. — Ibid. 

Construction of sale certificate. — The certificate of sale is not con- 
cmsjve as to the property sold at an execution gale. In order to determine the 
•title of the purchaser, it is to be seen what was actually offered for sale and 
bid for. What was offered for sale is to be ascertained by the decree, by the 
order of the Court and the sale , proclamation ; and if the order has been 
carried out and the property sold accordingly, that gale and nothing else 
must be taken to have been confirmed, whatever words of description refer- 
ring to the transaction may have been inserted in the order confirming it or 
1. the certificate stating it.— Eafoant v. Sirachand, 27 B. 334' (32 W. E. I81 
and 403, 14 W. E. 435, and 15 C, 646, referred to and distinguished). Bee 
also Assamathem Bessa v. Lutchm^put, 4 C. 142 (P. B.). 



Or. XX I. 
r. 94. 


CERTIFICATE OP SALE 


18H 


Whore a purchaser buys property in a Court auction, ho buys what the 
Court purports to sell, and when the Court gives him a certificate that the 
property ^7hicb he buys is sold to him without any limitation, it is not open 
to the Court, in a subsequent proceeding, to go behind the sale certificate 
and say that what purports to have been conveyed was not conveyed ; Natesa 
Father v. Ganapathi, A. I. E. 1927 Mad. 311 : 52 M. L. J. 68. 

A certificate of sale issued by a Court is a document of title, and it 
-ought not to be lightly regarded or loosely construed. Where therefore, 
in pureuance of such a certificate the purchaser is placed in possession 
■of the property described therein, and there is no ambiguity in the words 
of the certificate, it is not within the oompotoncy of the Court, in a suit 
brought by the judgment-debtor, to construe the certificate by reference 
to other documents, and to place a limitation upon the extent of the pro- 
perty to which it refers, as to do so would defeat the obj'ect of the certi* 
■cate ; Ramabhadra v. Kadiriyasami, 44 M. 483 (P. C.) : 63 I. C, 708 : 
(1921) M. W N. 374 ; 14 L. W. 125. 

The terms " right, title and interest of the debtors ” as used in the 
sale certificate and in the order confirming the sale must be construed 
with reference to the circumstances under which the suit was brought and 
the true meaning of the decree under which the sale took place as well as 
all procsedings leading up to sale. — Akhoy Kumar v. Bejoy Chand, 29 C. 813 : 
7 0. W. N. 64 (7 C. 357 referred to). 

Mere inaccuracy of language or misdescription will not vitiate a sale 
certificate. The intention of the parties must be looked to.— il/oida Bultsh v. 
Kuruck tall, 7 W. E. 245 j Manson v. Golam Kebna, 15 W. E. 490; Tara- 
Hath V. Joy Soonduree, 21 W. B 93. 

Where a sale certificate declares the sale of the rights of a particular 
party in land of which the identity is not in dispute, the mere misdes- 
cription of the rights so transferred does not constitute a difficulty in the 
way of giving the purchaser possession. — Kuleemooddeen v. Ashrnf AH, 
19 W. E. 276. 

The Court in construing a sale certificate refused to go into facts lying 
behind it for the purpose of contradicting its terms.— 2/afio Bissessur 
V. Doolar Chand, 22 W.K. 181 ; Pearee Uokun v. Gosto Behary, 26 W. E 104. 

Whore a sale certificate, though containing errors, was accurate as to 
any part of the description of the subject of sale, and could be used to 
identify it, with the assistance of extraneous evidence, such evidence could 
be received to show what was intended to be dealt with. — Maleebun 
V. Baseeda, 25 W. B. 401. Keference may be made to the mortgage bond 
which culminated in the sale for the purpose of identifying the property 
which was purported to bo sold under tbo sale certificate,— PromofAfl v. 
Nagendra, 33 C. W. N. 1211. 

Variance between proclamation of sale and sale certificate. — Where 
there is a discrepancy between the descriptions in the sale proclamation of 
what is to be sold and the certificate of %vhat has been sold, the descriptions 
in the proclamation of sale are to bs taken as of superior authority in dealing 
v”’* "'.es whose rights are affected 

t J. B. 4G0; Thakur Barmha 

V , _ x4.XC.t90', Bama Chandra 
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V. Baji Kassim, 16 M. 207. Similarly, \?horo the proclamation stated that the 
entire interest of five brothers in a mortgaged property was to be sold, and 
by a mistake on the part of the officer conducting the sale, the sale certificate 
omitted to mention the names of four of them, .it was hold that wliat was 
sold to the purchaser was the property as described in the proclamation, 
and not the property as erroneously described in the sale certificate; Balvant 
V. Him 0/taitd, 27 B. 334 ; Christian v. Prasad^ 4 P. 760: 90 I. 0. 501: 
A. I. E. 1925 Pat. 616. 

Statement of jumma in a sale certificate, how far admissible in 
evidence. — Any statement as to rent payable for a holding, made by a 
person in a sale certificate, which was obtained by him as purchaser of the 
holding, at a sale in execution of a decree against the former tenant, being 
in the nature of an admission by him or his predecessor in the title, cannot 
be used as evidence on his behalf, as snch a statement does not come within 
the exceptions to S. 21 of the Evidence Act. — Ramani Pershad v. Mahanth 
Adaiya Gossain, 31 C. 380. 

Amendment of sale oertifioate. — A Court has an inherent jurisdic- 
tion to amend a sale certificate which incorrectly describes the property 
actually sold. — Nosiniddin. v. Sayudttr Rahman, 19 C. L. J. 209 ; Bvjha Boy v. 
Ram Kumar, 26 C. 629 : 3 C. W. N. 374 ; Sadda v. Bansi, 23 A. 476 ; Raja of 
Kalahasti v. Zldharaja of Venkatagtri, 38 M. 387 : 25 M.L.J. 198 : 31 1.0, 389. 

A Court has inherent power to correct a sale certificate, where it 
appears that the sale certificate includes properties which were not sold, though 
advertised for sale.— Qisimda Chandra r. Abhoy Charan, 12 0. W. N. 1037. 

After the confirmation of sale, if it is found by the Court that there was 
a mistake in its own action, the Court may amend its order and grant a 
fresli sale certificate. — Mohesh Chunder r. Eori Mohan. 7 C. W. N. 388. 

"Where after the confirmation of sale an error in stating the boundaries 
given in the sale certificate is discovered, the Court has ample authority, as 
a Court of justice, equity and good conscience, to rectify the error and to 
mould the relief accordingly as between the original patties or their repre- 
sentatives in interest ; Nandi Lai v. Jogendra, 28 0. W. N. 403 t 82 I. 0.- 
294: A. I E. 1924 Cal 881. 

No appeal lies against an order granting a review and directing the 
amendment of a sale certificate to correct the boundaries of the land sold ; 
the only question in such a case being whether the certificate given to tbs 
auction-purchaser gives a right description of the property sold, and not one 
relating to the execution, discharge or satisfaction of the decree within the 
meaning of S. 244, C. P. Code, 1882 (S. 47). — Bujha Roy v. Ram Kumar, 
26 0. 629 : 3 C. W. N. 374 (1 O. W, N, 653 approved). See also Mammod 
V. Locke, 20 M. 487. No appeal lies from an order refusing to amend a sale 
certificate. — Saddo Kunwar v. Bansi Dkar, 23 A. 476 (26 0. 529, and 18 A. 
36 referred to). 

No appeal lies against an order refusing to grant a sale certificate to the- 
decree-holder auction-purchaser; the question determined being not one 
relating to the execution, discharge or satisfaction of the decree. The decree- 
holder auction-purchaser, is a party to the suit, within the meaning of 
S. 47. — Jagamath v. Kariich Nath, 7 0. L. J. 436 (1 C. W. N. 658 applied ; 
18 A. 36 not followed ; 27 0. followed). ' 
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Kegistration of sale certificate. — Section I7 of the Hcgistration Act, 
Cl. (xii) provides that the registration of a certificate of sale granted to the 
purchaser of anj’ property sold by public auction by a Civil or Bovonue Ofiicor 
is optionai. Under S. 89 of the said Act, a copy of the certificate is to bo 
sent by the Court to the Eegistering Officer. 

A certificate of sale issued by a Court under S. 316, C. P. Code, 1882 
(Or. SXI, r. 94), if duly registered, takes effect, under S. 50 of the Begistration 
Act, 1877, against all unregistered incumbrances. — Bantaraja v. Arunachala, 

7 M. 248 (G B. 193 followed). But see Narasayya v. Jungam, 7 M. 418 ; and 
Maganlal v. Shakra Girdhar, 22 B. 945. 

Section 60 of the Begistration* Act, 1877, offects alike documents which 
it is optional, as well as those which it is compulsory, to register, and its 
effect is not modified by the fact that the subsequent registered purchaser 
buys with full notice of a prior unregistered incumbrance.' — Nallappa v. 
Ibram Sahib, 5 M. 73 (6 C. 336 discussed). 

Sale certificate cures all irregnlarities.— All irregularities, though' 
material, are cured by the certificate of sale. — Balkrtshna v, JUasuma, 5 A. 
142 (P. C ) : 9 I. A. 182 : 13 Gh. K. 232 ; Naigar v. Bhasiar, 10 B 444. 

What passes ^at a Court-sale.— -What passes to the purchaser at a 
Court'Sale is the ” right, title and interest ” of the judgment’debtor, 
whatever that interest may be ; in other words, in the case of a Court-sale 
there is no warranty of title either by the decree'bolder or by the Court. 
The purchaser buys the property with all risks and all defects in the • 
judgment'debtor's title except as provided by rr. Dl and 93 ; and in the absence 
of fraud, his only remedy is to recover back bis purchaseTnoney, where 
it is found that the judgment-debtor bad no saleable interest in the pro* 
petty at all, and he cannot by suit or application, obtain a refund in pro- 
portion to the extent to which the judgment-debtor had no interest. — Borab 
Ally V. 2Ioheeooddecn, 6 I. A. 116 : 3 C. 806 (P.C ) ; Shanto Chandar v. Natn 
SiiJch, 23 A. 335 ; Sundara v. Venkala, 17 M. 228 ; Jlloilheensa v. Apsa, 36- 
M. 194 ; Sobhagehand v. Bhaichand, 6 B. I93. 

When in a mortgage suit an interim receiver was appointed and the 
properties were sold in execution, and the sale was made absolute and a certifi- 
cate granted to the purchaser, itis the purchaser and not the receiver who is 
entitled subsequently to sue for possession of the property. — Abdulla v. 

B. K. Chatterjt, 9 B 565. 

Title of purchaser without certificate. — A purchaser of immoveable - 
property at an execution sale can establish his title by evidence indepen' 
dently of the sale-certificate ; the sale-certificate is not the title but merely 
the title-deed, — Taniardhari v. Sundar Lai, 7 C. L. J. 384 (27 B. 379 and 
5 A. 305/ol/ctred). See also Khobhari Singh v. Bam Prosad, 7 C. L. J. 387 ; 
Braja Nath v. Joggeswar, 9 C. L. J. 346; Lakshan Chandra v. Bamdas,. 
33 C. W. N. 795; 118 I. 0. 857; A. I. B. 1929 Cal. 374. 

A purchaser of immoveable property at a Court-sale, who has been pnt- 
into possession by the Court, has thereupon a complete title against all 
persons bound by the decree, notwithstanding that ho has no certificate of* 
sale, or one only which has not been registered.— SAicram Narayan v.. 
Bavji, 7 B. 254 (21 W. K. 349 followed). Su also Velan v. Kumarasami, 11- 
M. 29G. 
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The order confirming a sale of immoveable property in execution of a 
'decree is sufficient to pass the title in the property to the purchaser, and its 
production is sufficient evidence of the purchaser’s title. The production of 
•the sale'certificate is not essential. — Tara Prasad v, Ntind Kishore, 9 0. 842: 
12 0. L. E. 448 ; and Doorga Narain v. Baney Madhtib, 7 C. 199 (207). See 
.also Jagan Nath v. Baldeo, 5 A. 305 (F. B.) ; Kalee Das v, Hnr Nath, W. E. 
(1864) 279 ; and Khuskal Pana Chand v. Abai, 12 B. 589. 

If it is admitted that the plaintiCf purchased immoveable property at a 
'Court'sale, he can recover without producing the certificate of sale.— 
Sadagopa v, Jamuna Bhai, 5 M. 54. See also Naigar Timapa v. Bhaskar 
Parmaya, 10 B. 444; and Muzaffar Susain v. AH Siisain, 5 A. 297. 

The term “ purchaser” includes his representatiYes. — ^When a sale 
in execution has become absolute, the Court can, under this section, grant 
the certificate prescribed therein to the representatives of a deceased 
purchaser. — Be Vinayah Narayan, 24 B. 120. 

Limitation, — The provisions of Or. XXI, r. 94, are mandatory, and 
impose a positive and imperative duty upon the Court in the matter of 
granting a sale certificate, — Baikunl Mtsser v. Narinda Stitidari, 1 P. D. 3. 
446. The provisions of the Limitation Act do not apply to applications for a 
■sale certificate. If the Court, therefore, fails to issue a sale certificate and 
the purchaser has in consequence to apply to the Court fora grant of the 
•certificate the application may be made at any time.— X’yiasn r. Bamasami, 
4 M. 172 ; Vithal v, Vithojirav, 6 B. 586. 

Stamp on an application for sale certificate. — An application by an 
auotlompurcbaser for a certificate of sale, need bear no Court'fee stamp, 
since by S. 816, 0, P. Code, 1882 (Or. XXI, r. 94), it is not even required 
to bo in writing. — Hira Ambaidas v. Tekchand Ambazdas, 18 B. 670. 

See notes under S. 66, 

95 . Where the immoveable property sold is in the oocu- 
panoy of the judgment-debtor or of some person 
Deiivepy of pro- behalf or of some person claiming under 

-pancy of S' ^ Created by the judgment-debtor subse- 
Tnent-debtor. quently to the attachment of such property and 

a certificate in respect thereof has been 
granted under rule 94, the Court shall, on the application of 
'the purchaser order delivery to be made by putting such 
purchaser or any person whom he may appoint to receive 
•delivery on his behalf in possession of the property, and, if 
need be, by removing any person who refuses to vacate the 
•same. [S. 318.] 

COMMENTARY. 

. Alterations. — This rule corresponds to S. 318, 0. P. Code, 1882, with 
•some verbal changes only. The word *' immoveable ” has been added before 
the word ” property,” the word " where'*%s.% been substituted for the word 
when” and the word "such" has been substituted for the word "the”, 
-after the word " putting." These are the only changes introduced in this rule. 
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Scope of the rule. — Tho jurisdiction under this rule osists only when 
immoveable property is in the occupancy of tho judgmont*dobtor or of 
some person on his behalf or of some person claiming under a titio created 
by tho judgment-debtor subsequent to tho attachment of such property. 
A prior mortgagee who purchased property in execution of his own mort- 
gage decree is not a judgment-debtor within tho meaning of r. 95 ^Ganga- 
dhar v. Lakslman, 125 I 0. 905 : 32 Bom. L. R. 431 : A. I. R. 1930 Bom. 221. 

“ Subsequently to the attachment.” — Or. XXI, r. 95 provides that a. 
purchaser shall bo entitled to be put in possession of the property brought 
by him, if it is in tho possession of a person claiming under a title created 
by the judgment-debtor subsequent to the attachment of tho property. — 
Coot’^r;i v. Dewsey Bhoja, 17 B. 718 (722). Ho is not, however, 
entitled to obtain summary possession from tho lessee pendente Ute of the 
judgment-debtor and must bring a suit for possession. — Santanoney v. Kedar 
■ Nath. 3 C. W. N. 12-n. 

Purchaser of undivided share. — The purchaser of a share in undivid- 
ed joint family property, cannot be put in joint possession of tho share 
purchased by him with the other members of the family , bis proper remedy 
is by a suit for partition. — Balajt Anant v. Ganesh Janardan, 5 B. 499 ; 
Maruti v. Lila Chand, 6 B 664 , Yelnmalat v. Unnivasa, 29 M. 294. See 
also Mandavtlli liamaroiv v. Sivattarayana, 25 M, L. T. 163 : 9 L W. 81 : 
49 I. C. 629. The only way of a purchaser of a share in a property getting, 
a valid and effective deliver;’ of possession sufllcient to give him a fresh start 
for limitation is by getting delivery under Or. XXI, r. 95. On general princi- 
ples possession for tbe purpose of r 95 must mean such possession as the 
nature of the property is capable.of. Tbe word pessesslon in Art 142 of the 
Limitation Act should not be read to denote ‘ occupation ’ or ‘ detention 
merely, it certainly includes constructive possession— GttfaS Khan v. 
Ataullah, 5 0 W, N. 372; 110 I. C. 70* A. I R 1928 Oudh 251 (F. B). But 
see Indrasa v. Sadu, 5 B. 505-«o/c ; and Cooverjt Btrjt v. Dewsey Bhoja, 17 B. 
718 (721), where it has been held that when the whole right of tbe family 
in tbe property has been sold, tbe purchaser is entitled to possession of 
what ho has bought, without any necessity for partition. 

Putting tbe parchaser in possession.— ZAas or actual possession is 
contemplated by this rule. A Court has jarisdiction to issue an order for 

possession, although in tbe first instance it passed an order forgiving 
formal possession. — Bur Kishore v. Sudoy Chunder, 17 W. E. 80 (9 W. R. 
459 ; and 12 W. E. 285, followed). 

It is not necessary that in every case delivery of possession of the 
property must bo taken through Court. Itia possible that by an amicable 
arrangement possession is given up by the judgment-debtor and in such a 
ease tho law does not require that tho auction-purchaser should proceed by 
way of an application under r. 95.— 7adav Chandra v. A'krur Chandra, 128 
I. 0. 244 ; 61 0. L. J. 560 : 34 0. \7. N. 1059 ; A. I. R. 1930 Cal. 686. 

The parchaser of an usufructuary mortgage-debt, whether or not he be 
the decree-holder, cannot get anything more from the executing Court than 
his salo-certificato. He cannot applj’ for delivery of possession under this 
rule, tbe mode of delivery contemplated in such a case being that prescribed 
by Or. XXI. r. 79 (3) — Sinno Pif/a* v, Karuppatti, (1932) H. W. N. 232: 
A. I. E. 1932 Mad. 283. 
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Successive applications. — If one application proves infructuoas, 
another application may be made 'if it be within the period of limitation 
prescribed by Art. 1G7 of the First Schedule of the Limitation Act. — 
Maghunandan v. J2amc/iaran, 49 I. C. 160 (F. B.). 

Separate suit for possession. — A decree-holder who at a s.alo held 
in execution of his money or mortgage-decree, purchases the property of 
the judgment-debtor, is in the same position as an ordinary purchaser; 
and if after confirmation of sale he fails to obtain possession from the 
judgment-debtor, he may claim possession either under this rule or r. 96 or 
by a separate suit and S. 214, C. P. Code, 18S2 (S. 47) is not a bar to such a 
suit. — Bhagwati v. Banwari Lai, 31 A. 82 (P. B.) (30 A. 72 overruled ; 27 C. 
34 and 26 M. 740 dissented Jrom ; 6 C. L. 3. 1 Ad followed). In this Full Bench 
case all the rulings of the several High Courts have been referred to, consi- 
dered and discussed. See also Chotharam v. Mussammat Karmon Bai, 8 P. B. 
1918 : 44 I. G. 169 ; Buddhn v, Bhagirathi, 40 A. 216 ; Sasi Bhusan v. Badha 
Nath, 19 C. "W. N. 835 , Goba Nathu v. Sakha Bam, 44 B. 977 ; Sridhar v. 
Jogeshioar, 4 P. L. J. 716. For this purpose there is no distinction between a 
decree-holder pux-chaser and a third party purchaser ; Triheni v. Bamasray, 
10 P. 670; 12 P. L. T. 423 : 133 I 0. 337 : A. I. R. 1931 Pat. 241 (F. B.) ; 
Chotelal v. Sanvan, 28 N. L. B. 250: A. I. R. 1932 Kag. 140. 

An auction-purchaser, even when he is the decree-holder himself, is not 
bound under this rule to apply for recovery of possession of the property but 
may maintain a separate suit for recovery of possession of the property 
purchased. — Panchanan v. Sukhamoy, 60 I. 0. 299. 

A suit by au auction-purchaser, to obtain possession of land, the subject- 
matter of his purchase, will lie when it is shown that an attempt has been 
made to obtain possession in esecutioD-procoedings, and that such attempt 
has been unsuccessful. — Iswar Pershad v. Jai Narain, 12 C. 169 (10 0. L. R. 
258 explained). See also Seru Mohunr. Bhagoban Din, 9 G. 602: Balvant 
Santaram v. Babaji Btn, 8 B. 602 ; Eishori Uohun v. Chunder Nath, 14 0- 
644 . Sevu v. Muttu Sami, 10 M. 63 ; Shankar v. Narsingrav, 22 B. 667 ; and 
Sheo Narain v. Nur Muhammad, 29 A. 463 : 4 A. L. 3. 434. "Where neither 
the application nor the writ fox delivery of posssession specified the particular 
immoveable pioperty to be delivered and the bailiff purported to give posses- 
sion of such property, the delivery is without effect and the judgment- 
debtor’s possession continues as before ; if the auction-purchaser claims that 
the property passed to him under the purchase he must establish it in a 
separate suit. — Abdul Uokit v. Abdul Bashid, A. I. R. 1929 Pat. 391. 

After formal possession, a suit is maintainable for actual possession, and 
not barred by S. 47. The limitation applicable is that governing suits and 
not execution-proceedings. — Jagan Nath-r.MilapChand, 28 A. 722: 3 A.L. J. 
604. 

Limitation. — The period of limitation for an application by the pur- 
chaser for delivery of possession is throe years from the date when the 
sale becomes absolute, under Art. 180 of the Limitation Act.. The period of 
3 years is to be counted from the date of confirmation of sale and not from 
any later date such as the date of the issue of the sale-certificate. — Anarjan 
Bibi V. Chandramani, 64 0. L. J. 241 : 134 I. 0. 1188. The period of limi- 
tation for a suit for delivery of possession is 12 years under Art. 138. 
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Effect of formal possession In saving limitations in suits for 
actual posEession.~~S}’mboHcaI possession docs not amount to dispossession 
as Contemplated by S. 335, C. P. Code, 1882 (Or. XXI, rr. 97, 99, 103).—" 
Ibrahim MulUck v. Bamjadu, 30 C. 710. 

Where possession of property purchased at an auction-sale in execu- 
tion of a decree is formally given by the Court under S. 318, C. P. Code, 
1882 (Or. XXI, r. 95), although the actual possession may remam with 
the judgment-debtor, the date of tho granting of such formal possession 
forms, as against tho judgment-debtor, a fresh starting point for limita' 
tion in respect of a suit, brought by tho auction-purchaser or his representa- 
tive for possession of the property sold. The period of limitation for 
such a suit is 12 years from the data when the auction-purchaser obtains 
symbolical possession. — Sari Mohan v. BoburaU, 21 0. 715,- Mangli 
Prasad v. Dehi Din, 19 A. 499; Narain Das v. Lalta Prasad, 21 A. 2G9; 
Jagan Hath v. Milap Ckand,^8 A. 722 ; 3 A. L. J. 601; Jnggobtindhu v. 
Bam Chunder, 5 C. 534 (F. 'D.),Jot}gobundhu MtUer v. Pumannnd, 16 C. 530 
(F. B) (10 C. 402 overruled). (This decision in effect also overrules the 
case reported in 2 B. L R. Ap 29 • 24 W. R, 419-no/tf). See also Mahadeo v. 
Paraskram, 25 Bom. 358 and Gopal v. Rnshna Bao, 25 Bom. 275, where it 
has been further held that Arts. 130, 137 and 138 of the Limitation Act 
refer to eases where no possession (formal or actual) has been obtained 
through the Court ; Art. 130 applies to a private purchaser from a person not 
in possessioD ; Art. 137 applies to an aoction-purchascr of the lights of a 
person not in possession ; Art. 138 applies when the actual purchase is made 
of the rights of a judgment-debtor, who is in possession at the date of tho 
sale : and Art. 144 applies when an auction-purchaser or his assignee has 
obtained formal possession, but is disturbed by tbe judgment-debtor or hfs 
heirs who have continued in actual possession. 

In eases where the judgment-debtor is In actual possession, the purchaser 
ought to take actual possession and mere symbolical possession will be of no 
avail, and it will not give him a starting point for the purpose of limitation 
in a suit to recover possession. — Shridhar v. Ganpati, 43 B. 559, 51 1. 0, 72. 
But see Bhulu v. Jatindra, A. I R. 1923 Cal. 138 ; 27 C. W. N. 24. 

The auction-purchasers having been resisted in obtaining possession of 
tho property purchased by a - • • . - • judg- 
ment-debtor, sued for posses* . . ’ ' . ■ . iging that 

the same was fraudulent ai ' . ” . ' imitation 

governing the suit was not Arts. 91 and 96, but Art. 138 of the Limitation 
Act, 1877 ' — Uma Shankar v. Kalka Prasad, 6 A. 75. 

Art. 138, and not Art. 13G of tbe Limitation Act, is applicable to 
a suit brought by the assignee of an auction-purchaser to obtain possession 
of the land.— Af«tn«{7a V. Chodrolinjan, 16 M. 331. Followed in Pullayya 
V. Bamayya, 18 Mad. 144 (approved in Sati Prasad v. Jogesh Chandra, 31 
Cal. 681 (F. B.) : 8 0 W. N. 476. (P. B.) ; 23 Cal. 49 overruled). See also, 
Venkata lAngam v. Veerasami, 17 M. 89 U4 0. 644, and 2 C. 145 follcnced). 

See also notes under Or. XXI, r. 9G. 

Application for possession ls& step-in-aid of execution. — An appli- 
cation by a decree-holder to bo put in possession of tho property which he 
purchased in execution of his decree, is a step-in-aid of execution within 
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the meaning of Art. 182 (5) of tho Limitation Act. — Sarialoolla v. Baj 
Kumar, 27 0. 709 : 4 C. W. N. 681. See also Moti Lai v. Makund SingK 
19 A. 477 ; Bhagwati v, Bantoari, 31 A. 82, (F. B ) ; and Prcrrv Krishna 
V. Juramoni, 13 0. W. N. 694 (10 0. W. N. 23 folloioed; 27 Oal. 709 
referred io). 

Proceedings taken by a purchaser decree-holder under this rule, 
whether comes within the meaning of S. 47. — Section 47. of the 
C. P. Code has no application to a suit brought by a decree-holder (who 
has with the Court’s permission purchased the judgment-debtor’s property 
for recovery of possession of that property on tho strength of the sale to him)*. 
Nor is such a suit barred because the plaintiff had failed to avail himself of 
the summai'y remedy provided by r, 95. — Chotha Bam v. Karmon Bair 
8 P. E. 1918 • 44 I. C. 169. See also 6 O. W. N. 103 (F. B.). 

The effect of objection being disallowed.— The word disallowed ” 
in this rule baa no refei'enea to an order passed on an appeal, but refers to 
the disallowance of the objection by the Court before which the proceedings 
•under this rule are taken. — Ifafiotncd Hossetn v. Pitrimdttr MahU>, 11 0. 237. 

An objection by a judgment-debtor to a sale in execution of a decree on 
the ground that tho property which was the subject of the sale was not 
legally saleable, is not a matter which can be entertained under this rule so 
as to afford a ground for setting aside the sale on account of material irre'*' 
gularity io publishing or conducting it. — Bam Chhaibar v. Bechu, 7 A. 641. 

An application by an auction-purchaser to set aside a sale on the ground 
of his having been deceived as to the extent of the estate sold, does not fall 
within the provisions of this rule or r. 91, and in the absence of a case falling 
within those rules, r. 92 requires that the sale should he eonfirmed.—Birj 
Ulohun V. Bai Uma Nath, 20 0. 8(P.O.). See also Kketter Nath v. FaizuddiUr 
24 0. 682, where it has been held that, unless a sale is set aside under r. 89 
or r. 90 the Court is bound to confirm the sale under r. 92. 

The confirmation of a sale is no bar to an application by the judgment- 
debtor to have it declared that in execution of the decree the property which 
had been sold could not be sold ; that bo bad no disposing power in it, and 
therefore the sale passed no interest to the purchaser, and the enquiry which 
should have to be made upon an application like this would be an enquiry 
under the provisions of S. 244, C. P. Code, 1882 (S. 47), uncontrolled by 
rr. 90 and 93. — Durga Ghurn v. Kalt Prosonno, 3 0. W. N. 586 : 26 0. 727” 
(8 A. 146 and 24 0. 355 referred to) 

Appeal against orders under this rule. — The Patna High Court has 
held that no appeallies from an order under this rule ; Saji Mdul Ghani v. 
Baja Bam, \ P, L. J. 232 (F. B.); Bamkumar v. Bamcharan, 9 P.7161- 
126 I. 0. 849 ; A. I. B. 1930 Pat. 311. The decisions of the Calcutta High. 
Court are conflicting on this point ; in some cases it was held that an appeal 
lay (Madhusudan v. Gobinda, 27 G. 34; Sariatoola x.Baj Kumar,27 0. 709)» 
while in others it was held that it did not lie (Earn Narain v. Bandi Pershad, 
31 0, 737 ; Bari Gharan v. Afon Mohan, 18 0. “W. N. 27 ; Sasi Bhusan v. 
Badha Nath, 19 C. W. N. 835). In the Bombay High Court it has been held 
that an appeal lies ; Sadashiv v. Narayan, 35 B. 452. 

Eevislon.-— Where the decree-holder or .auction-purohaaor is resisted 
in taking possession, and he applies again for delivery of possession without 
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making an application under r. 97 and such application is refused by the 
lower Court : Held, that tho High Court will not interfere in revision where 
the party has another remedy.— ^aj/mnatKfon v. Itamcharan, 4 P. L. J. 
94 : 49 I. C. 150 (P. B.). 

96. Where the property sold is in the occupancy of a tenant 
or other person entitled to occupy the same and 
DtUvttyofpra* a certificate in rcspect thereof has been granted 
Under rule 94, the Court shall, on the application 

° ' of the purchaser, order deliverj’ to be made by 

affixing a copy of the certificate of sale in some conspicuousplace 
on the property, and proclaiming to the occupant by beat of 
drum or other customary mode, at some convenient place, that 
‘the inteiest of the judgment-debtor has been transferred to the 
purchaser. [^S. SlD.j 

COMMENTARY 

AlteraUons.— This rule corresponds to S 319 of the C. P. Code, 1882, 
with some verbal alterations. 

Tho words " on ths application of the purchaser " have been added, 
after tho words “ Court shall tho word “ thereof, " which occurred in the 
old section, after the word *’ delivery,” has boon omitted ; and the words 
" or other customary mode ” have been substituted for the words " or in such 
other mode as may bo customary.” These are the only changes introduced 
by this rule. 

Delivery of possession to purchaser. — Symbolical possession is con- 
templated by this rule. Such symbolical possession is given only in cases 
when the party in actual possession is entitled under this rule to remain in 
such possession. It should not be confounded with cases where a party 
is entitled to actual possession but obtains only what is called a paper 
delivery, i. e , where he gets no possession at a\\.~Qovindasami v. Petha' 
perumal, 44 I. C. 839. 

Possession othernise than by Court. — Section 264 of Act VUI of 
1859 (which corresponds with this rule) did not limit the applicant to any 
particular manner of obtaining possession ; and it contained nothing to 
prevent the purchaser at an ozecutioo sale from obtaining possession, if 
he could, without the assistance of the Court.— Ofrfeivo Churn v. Itajendro 
Cocmar, 22 W. R. 406. 

Possession actually taken by a person having a right to it is not the 
less eS'ective, as perfecting his title, by reason of an irregularity in taking 
it. Subsequent ouster will give rise to a now cause of action.— -Xi'Zltt v. 
Annaji, 5 B. 387. See also Sandu v. Naba , 15 B. 238. See also Salt- 
gram v. Meheenlal, 2 Agra 235. 

“ A certificate In respect thereof has been granted.” — It is not 
incumbent on the Court to put a purchaser into possession until be has his 
certificate of sale . — Tulcaram r. Satcaji Ehanduji, 5 B. 206 ; Basapa v. 
iforyo, 3 B. 433. 

” Order delivery to be made.*'.— Under Ss. 318 and 319, C. P. Code, 
1832 (Or. XXI, rr. 95, 96), the Court executing tho decree can ozdy deliver 
C.P.C.— 113 
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possession in accordance •with and over the property specified in the sale* 
certificate. Those sections do not contemplate on enquirj* into the ques* 
tion of specific shares of property held by the several judgment-debtors 
and not set out either in the sale proclamation or sale certificate; and the 
Court has therefore no jurisdiction to direct deliver}- of possession contrary 
to the terms of the sale-certificate. — Qhtilam Shabbir v. Dwarka Prasad, 
18 A. 163. 

Delivery of possession under r. 95 and dispossession of a tenant of the 
judgment-debtor thereunder, is not dispossession in duo course of law 
within the meaning of S, 9 of the Specific Relief Act. — Muluk Patooni v. 
Bharat Chandra, 12 C. "W. N. 694. 

Effect of delivery of formal possession on the question of 
limitation. — A formal possession given by a Civil Court under an execution, 
operates in point of law and fact as a complete transfer of possession as 
between the parties to suit ; but such possession has no such operation as 
against third persons who are not parties to the suit. — Lokessur Koer v. P«r* 
gun Boy,! G 418; Dhoiidtba Krishna ji v. Ram Chandra, bB. 554; Runjit 
Singh v. Bunu'ari Lai, 10 C 993 (5 C. 534 (F. B.) explained). See also 
Krishna Bhupati v. Ramamurti, 18 M. 405. But a third party will be 
affected, if such delivery of possession tabes place in his presence and to his 
knowledge and he does not obstruct. — Kocherlakota v. Vadrevti, 27 M. 262. 
Bub see Mahadev v. Janu, 36 B. 373 (P. B.) : 14 Bom. L R. 115. 

"Where possession of a property purchased in an execution sale is formally 
given by the Court under ir. 95 and 96, although the actual possession 
may remain with the judgment-debtor, the date of granting such formal 
possession forms, as against tbo judgment-debtor, a fresh starting point 
for limitation in respect of a suit (or possession of the property sold, 
brought by the auction-purchaser or his representative. — ilangli Prasad 
V. Lehi Bin, 19 A 499 , Narain Das v. Lalta Prasad, 2 1 A 269 ; Hari Mohan 
Babur All, C, 715; Joggobundku v. Purnanund, 16 C, 530 (F. B.) 
(lO 0. 402 overruled) ; Nasiruddtn v. Satjudur Rahman, 19 C. L. J. 209 ; 
Juggobundhu v. Ram Chunder, 5 C. 5S4 (F. B.) ; Umbika Churn v. Madhub, 
4 C. 870 ■ 4 C. L. R 35 ; Shama Churn v, Madhub Chundra, 11 C. 93 ; Gopal 
V. Krishna Rao, 25 B. 275 ; Mahadeo v. Parashram, 25 B. 353. By securing 
formal possession the purobasor merely starts a fresh period of limitation 
and becomes entitled to seek actual possession of his share by demanding 
partition ; if he does not demand partition within 12 years, his right to 
possession is barred.— Mranjan Lai v. Jhamman Lai, 124 I, 0. 767 : A. I. B. 
1931 All 234. Symbolical possession grantedun ezecution proceedings when 
actual possession should have been delivered, puts an end to adverse possess- 
ion and serves to give a fresh starting point for purposes of limitation. — 
Snrja v. Mulchand, 126 I. C. 526- A. I. R. 1930 Lah. 823, But symbolical 
possession given under this rule does not, as against third parties, entitle 
the person to whom such possession has been given to count a fresh period 
of limitation from the date of the possession. — Doyanidhi v. Kelat Panda, 
11 G. L. R, 395 ; Kisori Lai v. Lola Shib Lall, 1 0, W. N. 343 ; Bam Chandra 
v: Ravji, 20 B. 351 (F, B.) ; Narain Das v. Lalta Prasad, 21 A. 269. 

See also notes under Or. XXI, r. 95. 

Limitation for an application for delivery of possession under 
this rule. — See notes under Or. XXI, r. 95. 
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An application undor this rule is a step-in-aid of execution. — Prem y. 
Juramoni, 13 C. W. N. 694. 

Appeal from orders ander this rule. — See notes utt'ier Or. XXI, 
-r. 59. 

KESI3TAKCE TO DELIVERY OF POSSESSION TO DECREE- 
HOLDER OR PURCHASER. 

. 97* (1) Where the holder of a decree for the possession 

Resistance or ob- of immoveablo property or the purchaser of any 
•structiontopojsea- such property sold in execution of a decree is 
sioo ofimmorcaMe resisted Or obstructed by any person in obtain- 
properky jjjg possession of the property, be may mate 

an application to the Court complaining of such resistance or 
obstruction. 

(2) The Court shall fix a day for investigating the matter 
and shall summon the party against whom the application is 
.made to appear and answer the same. [Ss. 828 & 384.3 

COMMENTARY. 

Alterations. — This rule lays down the provisions of Ss. 323 and 334 of 
*tho 0. P Code, 1832 The provisions of those two sections, which were 
almost similar, have been amalgamated in this rule in a more concise form. 
Section 323 of the 0. P. Code, contained the procedure which was to be 
followed in cases of obstruction, or resistonce to delivery of possession to 
the decree-holder; and S. 334, C. P. Code, contained the procedure in case of 
obstruction or resistance to the auction-parchasor in obtaining possession of 
immoveablo propertj*. But as the procedure in both the cases was almost 
similar, therefore the provisions of theabove two sections have been embodied 
in this rule in an amended form, tbo retention of two separate sections being 
considered unnecessary. The wordings of the old sections have been 
changed, and they have been framed in such a way as to include the provi- 
sions contained in both the sections. 

Comparison of rr. 97 to 103 with rr. 58 to 63. — Rules 53 to 63 and 
'IT. 97 to 103 run on parallel lines. The former sections relate to the 
objections with regard to attachment of property at the instance of a claimant 


person other than the judgment-debtor. As the former set of rules relates to 
the attachment of the property, rule 63 refers to a suit to establish the right 
which the plaintid claims to the property in dispute. As the latter set of 
rules relates to possession, rule 103 refers to a suit to ‘establish the right 

’ .. .*.U Though the 

•ing to one 
. 63 B. 663: 
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Scope of the rule. — This role provides a gummary remedy but it does 
not preclude an aggrieved party from proceeding by way of a regular suit. — 
Ballaha v. Gulab, 57 I. C. 177. The rule does not apply where it is clear from 
the record that the investigation into the rights of the persons who had, 
offered resistance had been started by the Court suo moto, on the- 
receipt of a report from the Nazir and not on any application oral or written 
made by the decree-holder. — ML TaUa Bibi v. Niir Din, 103 1. C. 614 : 
A. I. B. 1928 Lah. 672, The Court cannot, of its own motion, make any 
investigation into any matter relating to the resistance or obstruction to* 
possession under r. 97 or dispossession under r. 100. "While the remedy is 
optional, the person concerned must complain, before the Court can make an 
investigation and r. 103 shows that the order under rr. 98, 99 or 101 becomes - 
conclusive only after such investigation as follows an application under' 
rr. 99 or 100 If there is no application, there can be no investigation or' 
order.— v. Basant, 132 L C. 844 : A. I. R. 1931 Lah. 686. When 
rr. 97 and 98 contain definite provisions as to investigations to be made by. 
the Court, the Court’s action in staying the proceedings on the application 
of the obstructor that he was prosecuting a suit or appeal with respect to tbe- 
propeity in dispute, amounts to a refusal of jurisdiction and cannot be justi* 
fied under S. 161. — Mahheoh Begum v. Gkulant, 119 I. C. 488; A. I. R- 1929 
Lab. 694. It is only the decree-holder or auction'purcbaser wbo can make an 
application under r.97 — Mtlkht Basant, 182 1. C. 844: A. I. R. 1931 Lab. 686. 
Rule 97 applies only where the dcree*holder, having obtained a general order 
of the character specified in r. 96. meets with resistance from any particular 
person. Then only an application under r. 97 is contemplated. Merely 
because an amicable delivery of the property is refused, the summary proce- 
dure under r. 97 cannot be resorted to. The dismissal of a mortgagee* 
purchaser's application for possession, wbere it is not preceded by a general 
order directing delivery of possession, does not fall under r. 97 so as to- 
impose upon him the necessity of bringing a suit under r. 103 within one 
year from the order of dismissal (46 A. 693 dissented from), — Kiran Sashi v.. 
O^^ciaf Assignee of Calcutta. 36 C. W. N. 965. 

“ Holder of a decree for the possession of immoveable pro- 
perty.”— A decree passed under S. 9 of the Specific Relief Act is a decree for 
possession within the meaning of r. 97, and there is nothing in that rule 
which prevents its being applicable to such a decree; Banjoist v. Sarasahiman, 
(1926) M. W. N. 163 : 92 I C 61 • A. I, B. 1926 Mad. 353. 

Applicability of the rule. — This rule does not apply unless the 
auction-purchaser has made an attempt to obtain possession of the property 
either through Court or out of Court, and he is resisted or obstructed iu 
obtaining possession ; Sobha v. Turst, 46 A. 693, 696 : 83 I. C. 923 : A. I. B- 
1924 All. 495. 

Where the judgment-creditor auction-purchaser alleged obstruction by 
the judgment-debtor and applied for delivery of possession, held, that the 

application was one nnder r. 97 and not under r. 95. Bira Lai v. Bam 

Chandra, 54 B. 479 ; 126 I. C. 703 : A. I. R. 1930 Bom. 375. A decree for 
ejectment against a lessee can be executed against the sub-lessee because he 
is bound by the decree ; it is not necessary to institute a separate proceeding ■ 
under r. 97 against the sub-lessee. — Yusuf v. Jyotisk Chandra, 35 C. W- N. 
1182. See also Appa Bao v. Venkappa, 182 I. C. 301 : A I. R. 1931 Mad. 634.. 
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•Rulo 97 does nofc require any appHcition in writing and presumably an oral 
-application or an application which implies a prayer for an investigation 
■ nnder the rule would give jurisdiction to the Court to hold on invcstiga- 
-tion, — Qulab v. ChhuUan, 130 I. C. 520 :*A. I R. 1931 Lah. 13. 

Regular suit. — Tbis rule does not make it obligatory on a decree- 
holder or purchaser, who is obstructed in obtaining possession of the pro- 
• porty, to pursue his remedy under this rule, and the failure of the decree- 
holder or purchaser to avail himself of the remedy under this rule does not 
, prevent him from proceeding by a rogolarsuit.— Baluon/ v Babaji, 8 B. 602 ; 
’Trvnbak v. Narayan, 8 B. 431. But if he applies for the summary remedy 
ainder this rule and fails, the order against him is conclusive unless he brings 
a suit to establish his right to possession as provided by r. 103 Such a suit 
must be brought within one year from the date of the order. — Sobha v. 
-Tterst, 46 A. 693 : 83 I. 0. 933: A. 1. R. 1934 All. 495. 

Limitation. — The application under this rale has to be filed within 30 
days from the date of the resistance or obstruction as provided by Art. 167 
of the Limitation Act. 

Fresh applloition for delivery of possession It has been held by 

the High Courts of Madras and Patna that where a decree-holder or 
. auction-purchaser, who is obstructed or resisted in obtaining possession, 
' omits to apply under this rule within 30 days from the date of resistance or 
-obstmotion, bo is entitled to makea fresh application for delivery of posses* 
-flion.— d/uMm V. Appasawit, 13 M. 504; Rajhxinandan v. Rojh Oharan,^ 
P. L J. 9i : 49 1. C. 150 (F. B.) ; Ammu Kovtlamma v. Palokkuihu, (1923) 
M. W. N. 236. On the other hand, it has been held by the High Courts of 
Bombay and Allahabad that ho is not entitled to make a fresh application 
. and that his only remedy is by a regular suit ; Vtnaykrav v. Devrao, 11 B. 
473 ; Kesri v. Abul Hasan, 26 A. 365. 

Sub-rule (2). — A Court has no juiisdiction to proceed with an enquiry 
-which results in an order under r. 98 without giving notice to the obstruct- 
■OT.~Barkat AU v. Faitu, 10 L L. J. 68 : 106 I. C. 491 : A. 1. R. 1923 Lah. 
:215. - 


9S. Whero the Court is satisfied that the resistance or 
obstruction was occasioned without any just 
. obs^roltion” ” cause by the judgment-debtor OF by Some other 
i j'idgcttetit*-deMor.^ psrson at bis instigation, it shall direct that the 
applicant be put into possession of the property, 
;and where the applicant is still resisted or obstructed in obtain- 
ing possession, tno Court may also, at the instance of the appli- 
• cant, order the judgment-debtor, or any person acting at his 
instigation, to be detained in the civil prison for a term which 
. may extend to thirty days. [Ss. 329, 330 & 33d.j 

COMMENTARY. 

Alterations In the rule.—Thia ml© embodies the provisions contained 
■•in Ss. 329,330 and 334 of the old Code, in a concise form. Section 329 of the 
•=old Code contained the procedure in cases where theobstrnction or resistance 
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•was occasioned by tho jadgment-debtor or by some other person at his insti- 
gation ; and S. 330 of the old Code contained the procedure which was to be 
adopted in cases whore the judgment-debtor or some person at his instigation 
and without any just cause insisted and continued to offer obstruction or' 
resistance to the delivery of possession. 

The words " viHhoxit prejudice to any penalty to which &uch jndgn'.ent^ 
debtor or other person may be liable under the Indian Penal Code or any other' 
law for &uch resistance or obstruction** which occurred in S. 330 have been* 
omitted from this rule, probably on the ground that retention of those words 
are unnecessary, as independently of those words it would be an offence 
under the I P. Code. The words "to he detained in the civil prison" 
been substituted for the words, “ commit the judgmont*debtor or such other.' 
person to ]?.il ” which occurred in S. 330. 

Kesistance or obstruction by judgment-debtor — Just cause.— This- 
rule contemplates two cases, namely, where the obstruction is occasioned, 
wtihout any just cause, (*) by the judgment-debtor, or (it) by some other 
person at his instigation “Where the obstruction is caused by a person other 
than the judgment-debtor, the Court has no jurisdiction to pass an order- 

under this rule, unless it is satisBcd that the person was acting at the instigation 
of the judgment-debtor. — Ezra v. Quhhay, 47 0. 907 : 60 1. 0. 969 j Mancharan 
V. Fakirchand, 25 B 478, 486. An application to remove obstiuotion caused 
to delivery of possession to a decree-holder purchaser, by a purchaser from the 
judgment-debtor of the attached property after attachment, must be dealt 
with under this rule — Kuppana v. Eumara, 34 M. 460: 7 I. C. 418. "Where 
the auction-purchaser, who is not the decree-holder, sells the property pur- 
chased to one of the judgment-debtors, it is a just cause for the vendee-judg- 
ment-debtor within r. 98. — Pertyaya v. Arulappan, 111 I. 0. 651 : A. I. E- 
1928 Mad. 806 A just cause will be when the parties bad agreed that the judg- 
ment-debtor should continue in possession on his paying a certain amount to • 
the puichaser. Eefusal of an order under r. 98 on that ground, is conclusive • 
by reason of Or. XXI, r 103, and the only remedy of the aggrieved party was - 
to institute a suit to recover possession. — Biralal v. Bam Chandra, 54 B. 
479: 125 I. C 703: 32 Bom. L. B 619: A. 1. R. 1930 Bom. 375.- The 
provisions of r. 98 and succeeding rules cannot help tenants of the judg- 
ment-debtors who have no occupancy rights and who are, therefore, bound • 
by a decree for possession against the judgment-debtor (following 46 B. 626 and . 
46 B. 887 : 47 0. 907 not folld) • — Appa Bao v. Venkappa, A. I. E. 1931 Mad. 
534:132 1.0.301. 

" Is resisted or obstructed ” — No particular kind of resistance or 
obstruction is necessary, but there must be some overt act of opposition to - 
the Court's officers on behalf of some one w'ho is actually present. — Mancha- 
ram v. Fakir Chand, 25 B. 478, 485. See also Mdhahir Prasad v. Parma, 14 - 
A. 417. 

“In obtaining possession." — “Possession "is not limited to actual ‘ 
physical possession. It includes also constructive possession, such as possession 
by a tenant. — Mancharam v. Fakir Ghand, 25 B. 478 : 3 Bom. L. E. 53. 
See also Brajabala v. Giirudas, 33 C. 487 ; 3 C. L. J. 293. 

Renewal of resistance of obstruction to execution— Fresh cause 
of action. — A decree-holder who is resisted in the execution of the decree 
for ejectment may applj- for possession again, and if again resisted may ' 
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eompkitj against the second rcsislanco. — Daranagore Jute Factory Co., Ltd. 
V. Baj Kumar, 13 C. W. N. 721 (11 B. 473 rejerred fo; 5 M. 113 and 18 A. 
233, referred to on the question of limitation). 

Appeal — An order allowing or refusing delivery of possession after 
an executioii sale is not an order under S. 47, C. P. Code even when the 
decree-holder is the auction-purchaser and ns such no appeal lies, A 
second appeal lies to the High Court against a decree of the nppoUato 
Court passed without iurisdietion. — Aduram Haidar v, Nakulestcar Bat, 
29 G. L J. 48 : 49 I. C. 137. An order passed against the decree-holder 
auction-purchaser under Or. XXI, r. 98 is not appealable, even if questions 
relating to execution are decided therein ; Siircndro v, Satyendra, 92 I. 0. 
544 : A. I. R. 1926 Cal. 935. 

An order made under Or. XXI, r. 97 is not appealable to the District 
Court and is consequently not open to second appeal. — Meqhu Singh v. 
Basudeva Jha, 52 I. G. 333. See also 2?am Eitmar v. Born Gharan, 5 P. 776 : 
126 I 0. 849 A I. R 1930 Pat. 311 

99. Where the Court is satisfied that the resistance or 
Resistance or obstruction was occasioned by any person 

ob8trnctieiaby6o»tcT (other than tho judginent-debtor) claiming in 
claimant. good faith to be in possession of the property 
on his own account or on account of some person other than 
the judgment-debtor, the Court shall make an order dismissing 
the application. [S. 321, tarv. l.J 

COMMENTARY. 

Scops and applicability. — Or XXI, r 99, by its wording implies 
that wbeu the Court is not satisfied that the resistance or obstruction was 
occasioned by a person claiming in good faith to be in possession of property 
on his own account, i e , if it is not satisfied with tho claimant’s good faith or 
that ho is in possession on his own account tho Court shall allow tho 
application — Bamaswami v. Shanmuga, 108 I. 0. 894 : A. I. R. 1923 
Mad. 909. 

Presidency Small Cause Court. — A Small Cause Court has jurisdic- 
tion, in execution of a decree in ejootmeot, to act under this rulo and 
remove any improper obstruction to the cairying out of its own order; 
Qhouse V. Mohideen, 45 M. L. J. 66: 73 I. C. 985 : A. I. R. 1924 Mad. 74. 

Appeal.— No appeal lies against an order passed under this rule.— 
Talia Bibi v. Nur Dm, 103 1. 0, 614 : A. I. R. 1928 Lah. 672. 

Alterations in the rule. — Tliis rule corresponds to para. 1 of S. 331 
of the C. P. Code, 1882, with some alterations and omissions. Tlio words 
the Court shall make on order dismissing the application ” Imvo been 
substituted for tho words “ the claim shall be numbered and registered os 
a suit between the decree-holder as plaintilT and claimant as defendant,” 
which occurred in tho old section. Tho second, third and fourth paras of 
S. 331, which ran as follows, have been omitted: — 

“ of?<f the Court shall, tcithout prejudice to any proceedings to tchieh the 
claimant may be liable under the Indian Penal Code, or any other Jatc for the 
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punishment of such resistance or obstruction, proceed to investigate the claim 
in the same manner, and with the like power, as if a suit for the property had 
been instituted by the decree-holder against the claimant under the provisions of 
Chapter V, 

“ and shall pass such order as it thinks fit for executing, or staying execution 
of the decree. 

“ Every such order shall have the same force as a decree, and shall be subject 
to the same conditions as to appeal or otherwissf 

Scope of the rule — Tho object of tho omission is that there will now 
only he a summary enquiry with regard to the claims of third parties ; and 
they have been allowed the privilege of bringing a regular suit against any 
order that may be passed against them under this rule {Vide r. 103). 
Under S. 331 of the old Code, a claim by a third party had to be tried as a 
’ regular suit and the order passed by tho Court was a decree and was 
appealable. But under rule 103, the order passed under this rule shall be 
conclusive, subject to the result of tho regular suit. 

Resistance by parson other than the judgment-debtor — Wherein 
a suit brought by a plaintiff against two defendants, a decree is passed, by 
consent, against one of them only, tho other defendant is not a judgment- 
debtor. He is a “ person other than the judgment-debtor ” within the 
meaning of this rule ; Jathavedan v. Eiinchu, 30 M. 72. 

A pro forma defendant in possession of the property decreed and 
resisting delivery of its possession to tbe decreo'bolder is nob a judgment 
debtor and his claim should be enquired into under this rule ; "Bar Bihal'f^ 
Shamji Mai, 21 P. W. E. 1910 : 5 I C. 809: 14 P. E. 1910. 

Where n person is entitled to the possession of a share after partition, 
and a Commissioner is appointed to i>artition the share and to pub him in 
possession of his share, resistance to such Commissioner is resistance within 
the meaning of this rule. — Kali Kumar v. Brahmananda, 7 0. L J. 98 (1^ 
M, 127 followed). 

Rule 99 contemplates an application by the decree-holder; a third party 
resisting the delivery of possession may apply under r. lOO. — Sukhan 
Singh V Baij Nath, 12 C. W. N. 115. 

On his own account.” — A tenant of the judgment-debtor is not 
a person claiming on his own account and cannot obstxuct the judgment' 
debtor’s landlord in his obtaining possession. — Jafferji v. Miyadtn, 46 B. 526 : 
64 I. C. 692 : A. I. E. 1922 Bom. 273 ; Jaxram v. Nawroji. 46 B. 887 : 05 
I. C. 212 : 23 Bom. L. R. 1316. But if the decree-holder landlord knew that 
’the sub-tenant was in possession of the promises at the time of his suit and 
did not choose to make him a party, he cannot claim possession against him in 
execution proceedings, but should seek his remedy by suit : Ezra v. Gubhay, 
47 C. 907 : 60 I. C. 969. This case has not been followed in Appa Bao v. 
Venkappa, A. I. E. 1931 Mad. 634, noted under r. 98. The resistance by 
' the wife of tho judgment-debtor claiming in good faith to be in possession 

on behalf .of her minor son not bound by the decree against the father, is 
resistance by a person claiming on his own account ; and an order under 
r. 99 dismissing the application of the decree-holder is nob one falling 
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vrfthin the scope of S. 47 and so not appealable, the remedy of the decree- 
holder in such u case being that indicated in r. 103.— DuripaZ Chandra v. Jiban 
Debi, 53 G. 803 : 133 L C. 335 : 35 0. W. N. 28G : A.^. R. 1931 Cal. 574. 

“ Claiming in good faith to be in possession of the property.” — 
The word ” possession” ag used in this rule is not limited to actual physical 
possession. It includes also constructiro possession, such as possession by 
a tenant. Where premises sought to be recovered in execution are in 
occupation of tenants and the landlord of such tenants obstructs the officer 
executing the decree, the claim of such landlord maybe investigated under 
this rule. — Mancharam v. Fahr Chand, 25 B. 478 (14 B. G27, 22 B. 9G7 and 
15 W. R. 70, referrtd fo). 

The investigation of claims under this rule is not limited to the fact of 
possession. Any question of title arising between the contending parties in 
■connection with their right of possession ” ‘ ^ 

investigation as in an ordinary action on • " ■ ■ 

Khan, 14 B. G27 (referred to in Manchc 

Bom. L. E, 58 ; followed in Mahip Rat v. Ihuarka Bat, 27 'A. 453 (22 B. 967, 
Jolloxocd ; 10 C. 50, not /allowed) and distinguished in Mahomed Isub 
V. Bashotappa, 27 B. 302). 

An investigation under this rule is limited to the fact of possession, 
and is no bar to a subsequent suit brought to try the title to the land in 
dispute, — Chtnna Sami v. Krtskna, 3 M. 104. 

In a proceeding under this rule, the onu$ is on the plaintiff to establish 
-apHnia/aoie case of possession, and it is then incumbent on the claimant 
*to answer that case and show, if possible, a better title — Churn v. 
Watson £ Co , IQ C, 60 (not followed in Jiahtp Bat v. Dwarfta Bat, 
27 A. 453 ; in Mancharam v. Fchir Chand, 25 B 478, p. 490 • 3 Bom. L. R. 
68 and in Bapujtrao v. Fatesing, 22 B 967). In all these oases a contrary 
■view has been taken ; but they have been overridden by the present rule. 


too. (1) Where any person other than the judgment- 
debtor is dispossessed of immoveable property 
Piapossession by holder of a decree for the possession of 

PMchaserf^** property or, where such property has 

been sold in execution of a decree, by the pur- 
-chasor thereof, he may make an application to the Court 
•complaining of such dispossession. 

(2) The Court shall fix a day for investigating the 
.matter and shall summon the party against whom the applica- 
tion is made to appear and answer the same. ^Ss. 332 A SSS.J 


101 . Where the Court is.satisfied that the applicant 
was in possession of the property on his own 
Panafide claim- account or OH account of some person other 
■toposieisio*!!.”* than the judgment-debtor, it shall direct that 
the applicant bo put into possession of the 
property. [Ss. 332 A 335.3 
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Alterations.— TBesa two rules correspond to Ss. 332 and 335 of the 
C. P. Cotle, 1332. The provisions contained in those sections have been 
summarized in these two rules with several alterations and omissions. The 
language of the old sections has been changed, hnt the procedure under the 
old and the ne^ law is the same. 

The last paras, of Ss. 332 and 335 have been omitted from these rules 
and have been inserted in rule 103. 

Roles 100 and 101. — These rules are to be read together. 

Object and scope of the rnles.- — ^These two rules refer to events which 
may arise subsequent to the delivery of possession ; and the preceding^ rules 
lay down the procedure to be adopted in cases of resistance or obstruction in 
the course of delivery of possession. The scope of enquiry under this rule is- 
the same as that of an enquiry under Or. XSI, r. 5S. — Bhola J^ath v. Hara 
Ihiari, 36 C W. N. 1034. An nnsuccessf^ applicant in a case under 
Or. SSI. r 53 is not competent to apply under Or. SSI, r. 100. His only 
remedy is the institution of a regular suit under Or. SSI, r. 63. — 

Under these rules if any person other than the judgroent'debtor is dis- 
possessed in delivering possession either to the decree-holder or to the auction- 
purchaser, then he may by an application under these rules obtain an 
order for restoration of possession, if he can satisfy the Court that he is in 
hona fide possession of the property on his own account, etc. His remedy is* 
two. fold : he can either apply under this rule or bring a regular suit or he 
may do both, that is, if he becomes unsuccessful in an application under these 
rules, he can bring a regular suit under rule* 103. 

The object of rules 97, 99 and lOO is to give power to the Court where 
an attempt has been made to deliver possession and there is resistance or- 
obstruction to give, after enquiry, a quick summary decision which should 
protect the public peace, prevent obstruction and terminate the execution 
proceeding subject to the result of a regular suit. — Sarodah Pershad v. 
Dhunpiit Sinjh, 19 W. B. 219 ; Mt. Zuhoorun v. Syad Mahomed, 18 W. E. 8< : 
Srinath v. Annoda Prosad, 1 C. W. N. 192. 

In a proceeding under r. lOO, the Court cannot go behind the original 
decree and hold that it is collusive. — Jaisri Lai v. Duhhlal, 127 1. C. 564 • 
A. I. B. 1930 Pat. 416. Such questions as the validity of the original decree, 
fis p<rRdcr:5, and whether the opposite party derives title by itaiafa nr com- 
promise decree, are questions which are outside the scope of decision m 
summary proceedings under this rule. — Ibid. The rule says in effect that a 
person cannot get execution against another person who is not the judgment- 
debtor in the suit. — Bhim Naik v. Chahradkar, 34 C. IV. N. 577 : A. !• B* 
1930 Cal. 348 ; 127 1. C. 652. 

" Is dispossessed. ” — Delivery of actual possession alone can constitute 
dispossession under this rule. A landlord who is in possession through his- 
tenant may ba ?aid to bo dispossessed within the meaning of this rule if the 
decree-holder or purchaser takes deUvery of actual possession of the land 
from the tenant. — Brajabala v. Gurudas, 33 C. 437. Buies 100 and 101 are not 
confined to cases of exclusive possession alone but are applicable to cases of 
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joint possession (17 Bom. 718 diss.).— 7nrf«Wws7jatt v. Haricharan, 68 C 65 ; 
132 I. C- 631 : A. T. E. 1931 Ca). 385. It is wrong to order restitution of a 
specific share in the property. — Xbtd. 

" He may make an application.” — The applicant's remedy is twofold. 
He may either apply under this section for restoration of possession or biing 
a regular suit to establish his title. Or he may do both, that is, if he does 
not succeed by an application under this rule, he can institute a regular suit 
under r. 103. "While the remedy is optional, the person concerned may 
make an application under this rule. If there is no application, there can be 
no investigation or order,— v, Basant, 132 I, C. 844 • A. I. E. 1931 
Lab. 636. 

Dispossession of third person by decree-holder or auction* 
purchaser. — For the meaning of the word “jndgment-debtor” within the 
meaning of this section, see Vasudeva Upadyaya v. Vhvaraja Tirthasami, 19 
M. 331 and Jathavedan v. Kunchu Achan, 30 M. 72 : 16 M. L. J. 433 

'* Judgment-debtor ” includes representatives of the judgment-debtor 
and all persons who are bound by the decree.— v. Btrj, 3 P, I; J. 478. 

Buie 99 contemplates an application by the decree-holder, and a third 
party resisting the delivery of pessession of property to a decree-holder can* 
nob apply coder that rule for the inrestigation of his claim, hut he may do so 
under r. 100, after he has been dispossessed.— v. Bay Nath, 
12 0. W. N. 115. 

A decree in a possessory suit under S. 9 of Act 1 of 1677 is a decree 
within the meaning of rule 100; and any person dispossessed in eseoution 
of such a decree can apply under this rule to recover possession of the 
land.— BroAnza Mayt v. Sarkat Strdar, 4 B. L E. 94 (F. B.) : 12 W. E 25 
(F. B ) ; Contra in Gobind Chunder v. Qobind Gkose, 7 W. E 171 

Possession by receipt and enjo^’ment of rent is as good in law as actual 
occupation and this rule is not restricted to cases of personal occupation.— 
Bhyrub Sircar v. Sham Atanjee, 15 "W. B. 70 (approved in Mancharam 
V. Falirchand, 25 B. 478 ; referred to and followed in Brajabala v. Gnrudas, 
33 C. 487 : 3 C. L. J. 293). Present possession docs not mean right to posses- 
sion on redemption, ; Baliram v. Narayan, 54 1. C, 276. 

Possession through a mortgagee is sufficient to bring a claim under this 
rule. — Asgur Ali v. A$guT Ali, 20 Vi. E. 373 (referred to and followed in 
Brajabala v, Gurudas, 33 C. 487 : 3 C. L. J. 29.3). 

A mortgagee, who is in possession of the mortgaged property under 
the mortgage, is in possession *‘on his own account” within the meaning 
of this rule.- STia/Twddin v. Lockan Singh, 2 A. 94. 

A mortgagee from a tenant is in possession on his own account.-— 
Kedar Nath v. Saday Chandra, 19 0. h. J. 13. 

* ’ - -- - - occupants of an 

, dispossession of 

■ nder this rule 

Collector of Bogra v. Kriihna Indra Bog, 2 B. L. E. 301 : 11 W. B. 191 
ifolloiced in Brajabala v. Gnmdas, 33 C. 487 : 3 C. L. J. 293). 
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A party dispossessed of land trader colour of a decree to which he was not 
s. party, is entitled to an investigation under r, 100 and if his title is estah* 
lished to a decree, — Hassun Alt v. Naib Ahmed, 11 W. E. 146, 

. A person dispossessed of his land in execution of a decree of a Civil 
•Court against a third party should proceed for the alleged obstruction of his 
possession, not by a suit in the Mamlatdar’s Court, but by an application 
under 100, or by a x*egular snit. — Gulabhhai Gopalji v. Jinabhai Batanji, 
13 B. 213. See also Bam Chandra v. Bavji, 20 B. 351. 

A non-transferable occupancy holding was purchased by a person in 
execution of a decree and possession obtained. It was subsequently attached 
by the landlord in execution of his decree against the recorded tenant for 
■necessarj' rent. Held, that the purchaser was not bound by the decree of 
the landlord and he was not a judgment-debtor within the meaning of r. 100. 
He was in possession of the property on his own account as required by 

r. 101, and so he has a right to proceed under r. 101 (following 53 C. 913, 
and dissenting from 2 P. L J. 478). — Naravan v. Jharu, A, I. E, 1923 
Cal. 792. 

Where the tenants of the judgment-debtor were dispossessed much later 
than the date of the delivery of possession to the decree-holder, 
rr. 98 and 100 do not apply , the tenants have thoir general remedy in law 
if they have been wrongfully dispossessed, and the Court has no jurisdiction 
to pass orders under r. 100. — Appa Bao v. Venkappa, 132 I. 0. 301 ; A. I. E. 
1931 Mad. 634. 

An application can be made under Or. XXI, r. 100 for disturbance of 
possession by the landlord put in possession under S. 26-F of the B. T. Act 
as under Cl. (6) of S. 26-P it is the intention of the legislature^ to put the 
landlord in the position of the auction-purchaser as regards his rights and 
liabilities. — Bishee Case v. Jarilal, 36 0. W. N. 790. 

Dispossession under order of Collector. — A person who has been dis- 
possessed under an order made by the Collector, to whom execution 
proceedings have been transferred, should apply to the Collector and not to 
the Court complaining of such dispossession. This rule has no application 
when execution has been transferred to the Collector ; Bagho v. Sanmati, 
37 B. 483 : 19 I. C. 903. 

Cases not falling within the scope of this rule, — An objector who 
did not claim to be in possession ** on his own account or on account of somo 
person other than the defendaots,” but whose sole ground of intervention 
"was that he held a bona fide title derived from the defendants, was not 
entitled to be heard under S. 230 of Act VIII of 1859 (now r, 100).—- 
Alt v. Shib Shunknr, "W. K. (1864) 384. 

A mortgagee under a mortgage from the judgment-debtor after attach- 
ment ifl a representative of the judgment-debtor within the meaning of 

S. 47. This rule has no application to such a case. Narayanasami v. SeshaP' 

pier, 17 M. L. J. 321 ; but see Kedar v. Saday, 19 C. L. J. 13. 

“Was in possession on his own account." — A member of a joint Hindu 
family cannot say that he is in possession of any particular portion of the 
oint property on his own account. His possession is the possession of the 
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family.— Coot’tfr/t v. Dewsey, 17 B. 7J8. But see liadhagobinda v. Haghu Nath 
18 C. W. K. G95, where it has been hold that a person in joint possession^ 
with the judgment-debtor, as a member of the family or otherwise is in 
possession on his own account and entitled to intervene under this rule. 
See also RamJeishun v. Damodar, 75 I. C. 856. 

A person who purchased a non*transferablo holding fiom the recorded 
tenant, cannot apply under this rule, when the landlord decree-holder takes 
possession under a sale in execution of bis rent decree obtained against the 
recorded tenant. — Panchratan v. Jtam Sahay, 43 I. C. 969 : 3 P. L. J. 579 ; 
nor is a purchaser pendente Ute entitled to apply under this rule. — Kanaha- 
sahai V. Sajagopal, 42 I. C. 523 : Shohati Knrmi v. Phant Nath, 117 I. C. 
303 : I. E. 1929 Pat. 227. But see Narayan v. Jheru, A. I. B. 1928 Cal. 792: 
115 I. C 36, noted ante. Where however, the person purchased the holding 
in execution of a decree against the tenant ; Pudma Chandra v, Manohini, 
53 C. 913 • 99 I. G. 718 : A. 1. K. 1927 Cal. 156. 

Questions for trial for the natiiro of evidence required under this 
rule.— Where an application is made by a party on the ground that bo was 
in possession and that ho has been dispossessed in execution of a decree, the 
Court should in the first instance examine the applicant.— Churn v. 
Rajendro Coomar, 16 W. R. 288 

When a person making a claim to certain property under r, 100 has 
been allowed to bring a suit under that section to try his right to the pro* 
perty, it is sufficient in the first instance for him to prove his possession, 
without proof of title ; but if he takes this course, it is open to the defend- 
ant to show that although possession may be with the plaintiff, yet be 
(defendant) has a better title.— Difieww Koonuaree v. Ountja Pershad, 5 
C. 278 (5 B. L. E. 708 explained). 

It was held under the old Code, in some cases that the question of title 
might be gone into* as well as the question of possession — Ytisan Ehatun v. 
Ram Nath, 7 B. L. R. Ap. 26 : 16 W. E. 327 ; Radha Pyari y. Nabin 
Chandra, 6 B. L E. 703 : 13 W. E. 80 (F. B.) (followed in Abdoos Sobhan 
v. Brahma Deo, 14 W. R. 140). See also Nugendur Chander v. Ram Comul, 
3 ^ . B. 313 ; Jadunalh y. Kali Prasad, 6 B. L. E. Ap. 55 : 14 W. E. 353 ; 
and Ajoo Khan v. Kisio Pershad, 8 W, R. 477. But see Shafiuddtn v. 
Lochan Singh, 2 A. 94, where it has been held that a person claiming under 
r. 100 need not prove his title, but only the fact of possession- See also 
Kedar Nath v. Saday Chandra, 19 C. L. J. 13 in which it has been held tliat 
no question of title can be gone into in a proceeding under r. 101, 

Where the applicant complains that he has been dispossessed in 
execution of a decree to which he was not a party, and there are reason- 
able grounds for thinking that his claim is 6ono /de, it is the duty of the 
Court to treat the case as a regular suit liefcween the claimant as plaintifT 
and the decree-holder and judgment-debtor es defendants.— ZfUiret Narain 
v. Keshub Deb, 16 W. E. 209 ; Banee JIadkub v. Nund Ball, 22 W. R. 
123 ; Tusan Khatun y. Rarn Nath, 7 B. L. R. Ap. 26 : 15 W R. 337 ; 
Ajoo Khan v. Kisio Pershad, 8 W. R. 477 ; Sdhoo Gohil Pershad v. Zynub, 
N. W. P. 176 (Ed. 1873), 255. 
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II tViore are several applications, each application should he tried 
•separately. — Skaroda Moyee v. Nobin Chunder, 11 IV. E. 255. 

Burden of proof in a olaim case under this rule. — The onws of 
proving his case is on the applicant. — Mahomed Ausnr v. Prokash Chunder, 
8 "W. E 8 , TFoorfoy Tara v. ^ibdool Gunee, 12 W. E. 16; Judoonath v. Kdlee 
Pershad, H W. R. 353 ; Brt«rfa6«n Chunder v. Tarac7tfi«f7, 20 IV. E. ll'l. 

The applicant must prove whether or not the judgment-debtor was in 
possession at the date of the sale. More proof that he was in possession at 
some time prior to 12 years before suit does not discharge him from the 
onus.-~Nanrudd%n v. Saywlar Rikman, 19 0. L. J, 209 ; Mohima Chunder 
V. Moheih Chunder. 16 I. A. 23 : 16 C 473 (P. C.). Where the tenants of the 
judgment-debtor was dispossessed much later than the date of delivery of 
possession. 

It is a serious irregularity to ask the decree-holder to begin his 
case and examine hi.s witnesses and then'to examine the witnesses of the 
claimant, it justi6es interference in revision.— I?ao v. Venlcappa, 
132 1. C. 301 : A. I. R. 1931 Mad. 534. 

Exparte order for delixory of possession. — Order IX, r. 13 doss 
not apply to execution proceedings, and a party against whom an order under 
T. 101 is passed even though it be ev parte, can only seek bis remedy by 'way 
•of a suit under r 103. — Han Charan v. Mawnatha, 41 C. 1. See also 
Jiigulkishore v Bachtnder ilfoAan, 52 1. 0. 416, where it was held that 
Or IX, r. 9 has no application in the case of proceedings under rr. 100 and 
101. The Court has no inherent power to set aside on sufBoient cause being 
shown, either an order dismissing for detanlt an application under Or. XXI, 
r. 97 or r. 100, or an order allowing such an application ex parte. — Alaga- 
sundaram v Piehuvier, A. I, R 1939 Mad. 757 (P. B.) : 57 M. L. J. 381. 

Limitation — Under Art 165 of the Limitation Act, an application 
under this rule must be made within 30 days from the date of the disposses" 
sion ; Abdul Karim v. Islamunnissa, 38 A. 339 : 14 A. L. J. 401 : 34 I. 0. 231 '• 
Indubhushan v. Saricharan, 58 0. 55: A. I. B. 1931 Gal 385: 132 I. 0* 
631. 

Where the claimant preferred his petition within 30 days of disposses- 
'Sion bringing the judgment-creditor and the auction-purchaser on record hut 
failed to bring the sub-purchaser on record till he had notice of the snb- 
purchase and after 30 days, held, that the petition -was not barred by 
limitation. — Indubhushan v, Han’cAartfn, 53 0. 55 : 132 I. C. 631 : A. I. E- 
1931 Cal. 335. 

Dismissal of application for default. — It was held by the Patna High 
Court in Satyanarain v. Govind, 3 P. L. J. 250: 43 I. 0. 951, that a party 
not bound by a decree may, under Or. IX, r. 9, obtain a ro-hearing of a olaim 
made by him under this rule, which has been dismissed for default ; but the 
same High Court took a contrary view in Bhubaneswar v. Tilakdhari, 49 
I. 0. 617 (F. B.) : 4 P. L J. 135. 

Whore a claim case is disposed of cx parte on default on the part of one 
-or other of the parties without an invostigatiou of the matter in accordance 
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vrith tho provisions of r. 100; held, that the romcdy by way of suit under 
r. 103 is not tho remedy for dismissal by default, and tlio Court may restore the 
•case under S. 151 of tho Code but should hear tho opposite party. -Nabu 
Saku V. Kamdev, 47 C. L. J. 87. 

Appeal. — No appeal lies from an order made under Or. XXI, r. 101, 
C. P. Code. — Musst. Golahi Btbi v. Ailam Khan, 57 P. E. 1917 : 91 P W. E. 
1917 : 101 P. L. E. 1917 • 41 I C. 891 ; Bai Mani v. Ranchodlal, 25 
Bom. L. E. 147 : 72 1. C. 25G : A. I. E. 1923 Bom. 214. It has been hold 
by the Madras High Court that where an application is contested between 
persons who were parties to the suit or representatives of parties, the case 
falls within S. 47, and an appeal lies from the order ; Appia y. Kattuvava, 
41 M. L. J. 54; 63 I. C. 730 ; Meyyappa v. Chidambaram, 39 M- L J. 603 ; 
61 1. 0. 349 ; Veyindra v. Maya, 43 M. 696 : 58 I. 0. 501. See Dv.'tpal- 
■Chandra v Jeeban Vthi, 58 C. 803 : 35 C. W. N. 236 : A. I. E. 2931 Cal. 574 : 
133 I. C 335. 

Eeirision. — 'Wheioan application is brought in revision against an 
order restoring a purchaser from the judgment-debtor of a non-traneferable 
ocoupanoy holding to possession, the High Court will not interfere in 
revision because there Is tho remedy by way of suit. — Bhtm Nath r. Chahra- 
dkar, 34 C. W. N 577 : A. I. E, 1930 Cal. 348 : 127 I. C 552 But see 
Indubhushan y. Eari Charan,63C. 55 ‘A. I. E. 1931 Cal. 385 : 132 I. 0. 
631, which has held that the power conferred upon any party by r. 103 to 
institute a suit does not restrict the High Court from using its revisional 
powers to correct the errors or illegalities of subordinate Courts in proceed- 
ings under r. 101. 


102 . Nothing in rules 99 and 101 shall apply to resis- 
tance or obstruction in execution of a decree 
Boles not appH- possession of imiooveable property by a 

bte pefsou towhoffl the judginent-debtor has trans- 

ferred the property after the institution of tho 
suit in which the decree was passed or to the dispossession of 
any such person. [S. 333.] 

COMMENTARY. 


Alterations. — Tliis rule corresponds to S. 333, C. B. Code, 1882, with 
some modifications. The words ’* to reitztance or obstruction in execution of a 
decree for the possession of immoveable property by a person,” have been added 
after the words " shall apply,” and the words “ or to the dispossession of any 
such person ” have also been added after the words *' was passed.” The word 
"passed ” has been substituted for the word made ” which occurred in tho 
old section. 


Transferee pendente lite. — Where such a transferee pays off a prior 
usufructuary mortgage and enters into ttossession of the property and resists 

the decree-holder in obtaining p * ■ ■ — * *■" •- — 

position as a purchaser from the ... 

by the rule ofy’cndrnfe file. — Fa •• . ‘.’s, . !. . ■ •! ■■ : 

A. I. R. 1926 Oudh 610. 
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103 . Any party not being a judgment-debtor against 
whom an order is made under rule 98, rule 99 
Orders conclusive institute a suit to establish the 

subject to regular which he claims to the present possession 

^ ‘ of the property ; but, subject to the result of 

such suit (if any), the order shall be conclusive. 

[Ss. 332 & 335, last paba.] 

COMMENTARY. 

Alterations.— This rule corresponds to tho last paras, of Ss. 332 and 335 
0. Pi Code of 1882. with some modifications. 

Scope and effect of an order under this rule,— This rule does not 
apply unltss an order under rr. 98, 99 or 101 has been made . — Bargolal 
V. OAaridn LaZ, 69 I. 0. 557. A person against whom an order is made 
undei rr. 98, U9 or 101, may institute a suit to establish the right which 
he claims to the present possession of the property ; but he is not bound to 
proceed under the foregoing rules. If he proceeds under those rules and 
becomes unsuccessful, he must bring a regular suit within one year and 
the order, unless set aside by a regular suit within the statutory period, becomes 
final and conclusive The provisions of Or, XXL rr. 97 to 103 are of a 
restrictive natm-e and strict compliance with them is necessary. They tahe 
awa5 the common law tight of the decree-holder or the persons who offer 
resistance in their own rights to have their respective claims adjudicated 
upon in a regular civil suit and therefore they must be strictly construed 
and if in a particular case it is shown that the provisions of any of these 
rules have not been strictly complied with, the penal consequence barring, 
the suit cannot legally flow therefrom . — Talta Bihi v. Nur Din, 103 L 0. 
614: A. I. E. 1938 Lah. 672 

An order rejecting a claim petition under Or. XXI, r. 100, not being 
appealed against within one year, acquires the force of a decree. — Achuta^. 
Mammavu, 10 M. 357 (8 M. 506 followed). The order intended to become 
final under this rule is an order which is passed after enquiry into the 
matter of resistance ; but if the Court declines to pass an order under r, 97 
or r. lOO and refers the claimant to a separate suit, then Ait. ll-A. of the 
Limitation Act has no application.— Afecrwdm v. Rahisa Bibi, 27 M. 25 
(12 C. 550 referred, to). 

This rule does not apply to an order dismissing an application for default 
of prosecution because it is not an order made after investigation. — Sorat 
Chandra v. Tarini Prasad, 34 0. 491 : 11 C. "W. N. 487. See also Bhimrao 
V. Martand, 45 I. 0. 102 ; Wamandhar v. Kamta Prasad, 23 N. L. H. 94:- 
97 I. C. 178 : A. I. E. 1926 Nag. 423. 

There must bean enquiry before a valid order under this rule can be 
made.— (joizr* v. SHa, 14 C. "W. N. 346. See Milkhi Earn v Basant, 132 
I. C. 844: A. 1. B. 1931 Lah. 686. 

Order XXI, r. 103, which gives a right of suit to a party who is not a 
judgment-debtor, is not restricted by the general provisions of S. 47.—" 
Badami Seshiah v. Katli Ckinna, 52 1. C. 928; nor does it make any 
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differonco that tho party did not proforan objoction uodor Or. XXI, r. 53.-- 
ilahammad Sayab v. Ghulam Nabi^ 133 I. 0. 201 : 32 P. L. E. 390 • 
A. I. R. 1931 Lah. 599. 

In a suit under this rulo, not only tho question ol possession, but also 
the right or title on which tho claim of possession is baaed should be gone 
into ; Unni ZToidin v. Packer, 44 M. 227, and such right to possession may ha 
established without showing that tho plaintiff was in possession at the date 
of the dispossession or summary order. 

Period of limitation for a suit to establish right — A party against 
whom an order under Or. XXI, r. 101 ia made, must bring hia suit to 
establish the right which he claims within one year from the date of the 
order, otherwise the suit will be barred by Art. 11-A of the Limitation Act, 
1903. — Bkimappa v. Irappa, 26 B. 146. See also Makadev v. Babi, 26 B. 730 ; 
Bam Singh v. Kundan Singh. 96 P. W. R. 1916 : 103 P. L E. 1916 ; 36 I. C. 
211. The suit is not confined to a suit for possession of the property. It is 
a suit to establish a right which the plaintiff claims to the present possession 
of the property. And this right may bo established cither on account of his 
right to possession or on account of his title. In either case the suit must 
be brought within one year under Art. 11*A of the Limitation Act.— 
Lakahman v. Dattatrapa, 53 B. 663 : 31 Bom. L. R. 765 : A. I. R 1929 Bom. 
379. The fact that there was a pending suit regarding the title to the pro* 
perty in which he bad sot up his title does not absolro him from the obliga* 
tiott under S. 103 ; Kumaram Unt Achan v. Kvnhtinshnan, 75 I. C. 
814. In Bkikic v. Sujat Alt, 29 C 35, it has been held that if an 
objection under Of. XXI, r. 100 Is rejected, the objector is not precluded 
from instituting a suit to enforce bis mortgage lien orer the property,* more 
than a year after the date of the order. A suit to establish a mortgage Hen 
over property is not a suit to establish a right to the property. "Whero an 
application is dismissed for default on the petitioner applying to withdraw 
his petition for want of evidence, the opposite party being present, held, 
that there was no enquiry within tho meaning of Or. XXI, r. 100, and tho 
suit was not barred by one year’s limitation. — Sarat Chandra v. Tarini 
Praaad, 34 0. 491 ; 11 C. W. N. 487. See also Bunj Behari v. Kandh 
Prathad, 6 C. L. J. 362, where it has been bold that merely because the 
claimant does not adduce evidence or is absent, it does not follow that there 
are no materials before the Court to enable it to enquire into the matter. 
If the Court docs not enquire into it and dismisses tho application, the order 
is made upon investigation. 

Suit by Buctlon'purcbaser tor possession upon a different cause of 
action, — The provisions of this rule do not apply to a suit brought by an 
auction.purchaser against .the opposite party for possession, not under his 
’auch’cn-pMrchase, but upon a different title altogether. In such a ease the suit 
need not bo brought within one year from tho date of the decree as required 
by Art. 11*A of the limitation Act ; Ambica v. Ram Prasad, 30 C. "W. N. 
163 : 90 1. 0. 676 : A. I. R. 1926 Cal. 377. 

Amount of Court-fee payable in a suit under this rule.— An 
auction-purchaser who was resisted in obbiining actual possession, and whoso 
application under Or. XXI, r. 100 was rejected, broughtasuit against tho 
person in possession, for a declaration of his right to the property and to bo 
a P. 0 .— lis 
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put in actual possession thereof. JffeW, that the suit was properly stamped 
with a Court'fea stamp of Ss. 10 . — Pirya Das v. Vilayat Khan, 22 A. 384 
(9 B. 20 referred to). 

Order XXI, rr. 123 and 124 of the Allahabad High Court.— 
Rules 123 aud 124 apply to the appointment of watchmen or guards 
otherwise known as ‘ Sahanas ’ who are usually appointed to guard standing 
crops in the fields or crops which have been out and stacked and similarly 
to guard other places where attached goods have been _kept. Rule 122 
(old r. 123) is the only rule which applies to the cases where moveables like 
ornaments are attached and for which some arrangement is necessary for 
their safe custody . — Shakir Husain v. Ohandoo Lai, 134 I. 0. 833 : 29 
A. L. J. 865 : A. I. R. 1931 All. 567 (P. B.). 

Although a ‘ Sahana would not be a surety, a sapiirdar who has given 
an undertaking to produce the goods when ordered by the Courtis a surety 
although the undertaking is not given to the Court directly but through to© 
attaching officer and by such an undertaking he becomes liable under 
8. 145.— IWd. 



ORDER XXII, 


DEATH. MARRIAGE AND INSOLYENCY OF PARTIES. 

No abatement by j. The death of a plaintiff or defendant 

-party’s fleath If shall not cause the suit to abate if the right to 
sue survives. [S 361.] 

COMMENTARY. 

Alterations. — This rule exactly corresponds to S. 361 of the old Code, 
'The illustrations attached to the old section have, however, been omitted 
by the Select Committee as they seemed too obvious to serve any useful pur* 
.pose. 

Scope. — Order SXII is ooufioed to the question of the continuance of 
'the suit by virtue of the devolution of the deceased’s right to sue on other 
persons during the pendency of the suit. But there may be cases in which 
the suit can be continued by other persons who have an lodepsodent right 
"to sue on the same cause of action . — Lachman v. Banti, 12 L. 275 : 131 
I. 0. 98 : A. I. R. 1931 Lih. 79. NoD'compUaoce with the procedure laid 
•down in Or. XSII would not involve a want of jurisdiction but would be a 
mere irregularity so long as the decree is passed between living persons.-* 
IThahir Prasad v. Kanhya Lai, 133 I. 0. 303 : A. I. R. 1931 AU. 740. 

*' Right to su8.”-~Thi3 means the right to seek relief by legal proceed* 

• inga. It is the right to institute a suit claiming the same relief which the 

• deceased plaintiff claimed at the time of bis death. — Gopal v. Ram Chandra, 
2G 3. 597 , Sarat Chandra y. Nani Mohan, Z6 C. 799. The cause of action 
in the original and revived suits must be the same, and no fresh cause 
of action can be imported into the revived suit. — Sham Okand Gin v. 
Bhayaram Panday, 23 C 92. See also Umrao Begum r. Irshad Husain, 
21 1. A. 163 : 21 C. 997 (P. 0.). 

An application under Or. XXII, r. 1 C. P. Coda to be brought on record 
as the legal representative of the deceased plaintiff could not be rejected on 
" T I’ < I* • . . . •, .•/ri 1 jjQ cause of action which would 

sue” as specifiod in Or. XXII. r. 1, 
t ' • ■ 'tain relief by means of legal pro- 

«■ ■ ■ . Manjappa, 2 Mys. L. J. 1. 

The continuance of a suit depends, not on the qualification of the person 

• claiming to he the representative of tho deceased, but on the nature of the 

suit. The tost is whether the reveraiooers could have been joined as 
plaintiffs in tho action brought by one through whom they claim. If they 
could, then, on the death of the latter, they would be entitled to continue 
the suit begun by him, otherwise not.— SAaA v. 134 

I. C. 771 : A. I. R. 1931 Lah. 293, 

• Cases where the right to sue survives and where it does not. — In 
'Order to understand what is meant by the expression ” right to tue survives ” 
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it is necessary to look into the provisions o{ S. 306 o{ the Indian Snccession 
Act, XXXIX of 1925 (^jvhioh corresponds to S. 89 of the Probate and Adminis- 
tration Act) and S. 37 of the Indian Contract Act. Section 306 of the 
Succession Act says ; " All demands whatsoever, and all rights to prosecute 
or defend any action or proceeding, existing in favour of or against a person 
at the time of his decease, survive to and against his executors or admini- 
strators ; except causes of action for defamation, assault, as defined in the- 
Indian Penal Code or other personal injuries not causing the death of the 
party ; and except cases where, after the death of the party, the relief sought - 
could not be enjoyed, or granting it would be nugatory,” 

It is clear from the above that the right to sue does not survive in suits- 
for defamation, assault or other personal injuries not causing the death of 
the party and in cases where after the death of the party, the relief sought 
could not be enjoyed or granting it would be nugatory. 

Section 87 of the Contract Act says *. “Promises bind the representa- 
tives of the promisors in case of the death of such promisors before per- 
formance unless a contrary intention appears from the contract.” Where it 
appears fiom the terms of the contract itself that the obligation must end 
with the death of the promisor, the right to sue does not survive against his- 
representative because the obligation is determined by the death of the 
promisor. Generally speaking all contracts which involve the exercise of 
special or personal skill are not binding on the representatives of the* 
promisors. See illustration (b) to S. 88, Indian Contract Act. 

Suits for damages for breach of contract, suits on prcmissory notes, suits 
for ‘recovery of debts, suits on mortgages, and suits for wrong done to property 
are suits that do not abate on the death of the plaintiff or defendant. 

A suit for damages for malicious prosecution and obstruction of a right 
of way abates on the death of the defendant in the absence of any allegation- 
that the estate of the wrong-doer was benefitted thereby ; ilfa Sh'wtThit v. 
Ma-ung Po Aung, 651. C. 66: (1921) 4X1. B. R. 73. 

In a suit for damages for malicious prosecution, if the plaintiff dies- 
before trial, the right to sue or the cause of action survives to bis legal' 
representatives, as such a suit falls within the scope of B. 89 of the Pro- 
bate and Administration Act— S'nsTina Behari Se?i v. The Corporation of 
Calcutta, 31 C. 993 : 8 C. W. N. 745 (confirming in appeal 31 C. 406 : 8 
C. "W. N. 329), On the other hand, it has been held by the High Courts^ of 
Bombay, kladras, Patna and Allahabad that the right to sue does not survive 
and that the suit abates on the original plaintiff’s death; Saridas v.Bamdas,. 
13 B. 677 ; Ttustomji v. Nurse, 44 M. 357 ; 62 I. 0. 260 (P. B.) ; Munigappa 
V. Pon««som», 44 M. 828 : C2 I. C. 757 ; Palaniappa v, Baja of Bamnad, 49 
ir. 208 : 92 I. C. 366 : A. I. R, 1926 Mad. 243 ; Punjab Singh v. Bamautar, 

4 P. L. J. 676 : 62 I. 0, 348 ; Mahtah Singh v. Bub Lai, 48 A. 630 : 98 I. 0. 
690: A. 1. R. 1926 All. GIO. But if a defendant after appealing to set aside 

the decree dies before the hearing, his legal representative is not debarr^' 

from prosecuting the appeal.— (Jopal Qanesh v. Bamchandra Sadashiv, 26 B. 
697 (followed in Paramen Chettv v. Sundararaja Naick, 26 M. 499). 

In a suit for damages by way of compensation for personal injury the* 
Court granted findings against the tort-feasor and awarded damages. Tbo tort^ 
feasor appealed both against tbo finding and tho award, and tho plaintiff put in- 
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• •cross-objections being ftggriovc<? ‘ ' The tort* 

-feasor died pending appeal. £ 3 (relying 

on 34 M. 76 and G2 P. B. 1 . .^unummtia Alt, A. I. B. 

1929 Lah. 807. 

A suit in ^hicb the plaintifT alleges that ho entrusted the defendant with 
. a box with’ valuable securities in it for safe custody and that the contents were 

• missing when the box was returned, is one to recover the specific articles. If 
'because the articles no longer exist, the Court gives a decree for their value, 
•it is not a claim for an unliquidat^ and uncertain sum of money. The suit 
does not abate on the death of the defendant. One of the exceptions to the 

.maxim aclio personalis moritur cum persona is the case in which property or 
the proceeds or value of property belonging to another have been appropriated 
by the deceased person and added to his own estate or moneys. — Brij Nath v. 
Lahhmi Narain, 137 T. C. 217 : 9 0. W. N. 239 : A. I. B. 1932 Oudb 165, 

An action to recover damages for breach of a contract of marriage abates 
-on the death of the plaintiff ; Hiralal v. Nanabhai, 44 B. 446 : 55 I. C. 624. 
A suit to establish the plaintifi's right to the office of a mahant abates on his 
death, because the right claimed is a poi'sooal right to an office ; Sham 
Chand v. Bhayaram, 22 C 92 There is a conflict of authorities on the 
question whether the right of pro-emption under the Uahomedan Law does 
or does nut abate at the pre-omptor’s death ; Sayyad Jtaul v. Sitaram, 88 
B. 144 ; Muhammad v. Mamafunntsjo, 20 A. 88 ; Yusuf AH v. Dalkuar, 20 
A. 148. 

Baring the pendency of a suit by a Hindu widow for possession of her 
husband's estate she died. Meld that the cause of action survived on the 
-death of the plaintiff and therefore the suit did not abate. — Parbutty v. 
Siyain, 17 W. B, 475 : 8 B. L. B. Ap. 98. 

"Where a Hindu mother who sued to restrain on encroachment on the 
'Share allotted to her on partition and agreed to sell her interest to the 
defendants at the value to be found on arbitration, died after the award 
but before the decree, it was held that the right of action on the award 
survived to her sons . — Denomoyee v. Ckooneymongy, 4 0. "W. N. 230 (affirm* 
-ed on appeal in 28 0. 155: 5 0. W. N. 242). 

A'teversioaers suit for a declaration that an alienation made by a 
Hindu widow is inwiUd, abates on the death of the plaintiff, and it can- 
not be continued by the next reversioners; Sahyahani r. Dhavani, 27 M. 
-6S8 ; China Vurayya v. Lakshminarasamma, 37 M. 406 : 22 M, L. J. 375 ; 
Lachhman v. Bansilal, 12 h. 275 ; 131 1. C. 98 ; 31 P, L R 973 : A. I, R. 
1931 Lah. 79. But it has been hold by the Privy Council that a suit brought 
’by the presumptive levorsioner for a declaration that an alleged adoption is 
invalid, is brought by him in a representative capacity and on behalf of all 
-the reversioners, and on the death, therefore, of the presumptive rever- 
• sionor, the next presumable reversioner is entitled to continue the action 
‘begun by the deceased; Venkatanarayana v. Subbammal, 3S3ki. 406: 42 
1. A, 125 : 29 I. C. 293 : 19 O. W. N. 641. 

If a suit is instituted by a Hindn widow or the owner of a limited 
-estate, which suit is in the interests of the estate of the last holder, then the 
Toversiooers will be entitled to eontinna the claim on the death of the plain- 
'iiff havinjj only a limited interest. Where however the plaintiff brines 
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the suit in order to enforce his or her personal rights or claims to a- 
definite end, then the reversionera cannot be allowed to continue the suit, — 
Mt, MdiiQlan v. Mira, Singh, 32 P. L. R, 712 : A. I- R. 1931 Lah. 675. 
See Abdullah Shah v. Nt. Zatnab BiU, 134 I. C. 771 : A. I. B. 1931 Lah. 293. 

■Where an agent who sues on behalf of an undisclosed principal dies 
pending suit, the suit (if it can be continued at all) can be continued by the 
agent's representatives, and not by the principal. — Beriannan Chettiar 
V. Bengachi Beddy, 17 L. J. 116. 

Where a testamentary guardian applies to be appointed guardian under 
this rule and dies pending the proceedings, the application abates, and as his 
claim was based on a personal trust, his representatives are not entitled to- 
continue the proceedings ; Gangabai v. Khashabai, 23 B. 719. Where, 
however, the claim is not based on a personal trust, the proceedings can be- 
continued by the legal representative of the deceased; Palaniandi Ohettt 
V. Adaikalam, 47 M. 459 ; 46 M. L. J. 179 : 84 I. G. 613 : A. 1. E. 1924- 
Mad. 484. 

The right to the grant of letters of administration is a personal right- 

and does not survive to the heir of the residuary legatee of the testatrix 
Man Bhusan v, Manmatka, 45 C 862 . 51 1, C. 76 ; Sarat Chandra v. Manx,' 
36 0. 799 : 3 I. 0. 995 ; Saohtndranath v. Beptn, 36 C W. N. 1028. Where, 
pending a suit filed by a partner on behalf of a firm he dies, there is no- 
question of abatement at all ; Banstdhor v. Debi Prasad, 98 I. 0. 144 ; 
A. I. R. 1926 All. 351. 

Against an order of Court appointing a particular person as guardian 
of a minor, the minor’s paternal uncle who opposed the appointment in the 
lower Court, preferred an appeal On the death of the appellant pending 
the appeal, his son sought to continue the appeal and objection was taken 
that the right to sue did not survive and the appeal abated. Meld that the- 
appeal did not abate and could be prosecuted by the son of the deceased 
appellant ; Palaniandi Chetii v. Adatkalam, 46 M, L. J. 179 : 47 M. 459 : 
84 I. C. 613 : A. I. E. 1924 Mad. 484. 

If a defendant is dead at the time of the institution of the suit, the 
plaintiff cannot go on with tho suit by applying for the subsfcitution'of the 
deceased defendant. — Ensiadas Law v. Kumar Ehirada Eanta, 51 I. C. 
160. 

A suit by a Hindu mother for a share at a partition among her sons 
under tho Dayabbaga School, abates on her death. — Tripura v. Dakhina,. 

5 C. L. J. 310 ; 11 C. W. N. 698. 

A' suit for a personal injunction abates when the person against whom 
the suit is brought dies. — Josiam v, Sami, 7 M. L. T. 195 : 5 I. C. 937. 

The right to an office as mahant is a personal one and on the death of 
the person claiming it that right comes to an end; a suit by a person to 
establish tho right abates on death.— GttZzar v. Sardar AH, 12 L. 1 : 125 
I. C. 891: 32 P. L. E. 197 : A. I. R. 1930 Lah. 703. 

A representative suit brought with the permission of the Court under 
Or. I, r. 8 by seme persons which could bo brought by any one of them does. 
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not abate on the death of one of them.*— Bal« v. Sam Sikh, 120 I. C. 643 : 
A. I. B. 1930 Lah. 232. 

An appeal preferred by the creditors of an insolvent against an order of 
adjudication abates on hia death, as the right to sue does not survive. — 
Narain v. Gurhaksh. 9 L. 306 : 107 I. C 231 : A. 1. R. 1928 Lah. 119. 

Abatement of right to sne in forma panperis — The right to make 
an application to sue in /ormo Twzt/pcrti is a personal right and does not 
survive to the heirs of the pauper ; Jatindra Nath v. Sounndra Nath, 64 1. 0. 
63. 

Decree passed after death of a party. — A decree passed after death 
of a party to the suit or appeal is not an absolute nullity ; such a decree is not 
void nor is it open to collateral attack, but it h erroneous and liable to be 
set aside. The mistake can be rectified by the Court setting aside the proceed* 
ings taken after the death of the deceased party and ro'trying the case from 
the stage reached immediately preceding the death .^ — Tota Sam v. Kiindan, 
A. I. E. 1923 Lah. 784 : 112 I. C. 704. 

No abatement by reason of the death of the plaintiff after 
decree.—A suit which has terminated in a decree cannot abate by reason of 
the death of the plaintiff after the passing of the decree : Mtilchand KaUcar 
V. Qohind Stngh, 59 I. 0. 939. 

Death of either party pending appeal.— Where during the 
pendency of an appeal against a decree in favour of the plaintiff in a suit In 
■which the right to sue ■would not survive if the plaintiff died before decree, 
either party dies, the appeal does not abate ; Muhammad v. Ekuskalo, 9 A. 
131 (P. B.) ; Gopal v. Samchandra, 26 B. 597 ; Paramen v. Sundararaja, 26 
M. 499. But if the plaintiff's suit is dismissed, and the plaintiff has 
appealed from the decree, and cither party dies pending the appeal, the 
appeal will abate ; Gopal v. Samchandra, 26 B. 537 ; Sakyaham v. Shavani, 
27 M. 5S8 ; Jouam v. Satemi, 34 M. 76; Saklat v. Bella, 2 R. 91 : A. I. R. 
1924 Rang. 217. 

Abatement of an application for ezeention. — There can be >no 
. r •execution. Rule 16 of Or. XXIapplies.only to 
• ■utjon and there is no other rule barring the 
executing Court when an execution petition is 
already pending. — Mohan Singh v. Jagat Singh, 50 A. 621 :'26 A. L. J. 417 : 
109 I. C. 413 ; A. I. B. 192S All. 299. 

2. Where there are more plaintiffs or defendants than 
Procednre where them dies, and where the right 

pb/ of leverai survivcs to tho Burvivin" plaintiff or 

plaintiff! or defen- plaintiffs alone, or against the snrriving 
dants dies and defendant or defendants alone, the Court shall 
right to sne snr- cause an entry to that effect to be made on the 
record, and the suit shall proceed at the 
instauce of the surviving plaintiff or plaintiffs, or against the 
surviving defendant or defendants. [[S. 362.3 
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Alterations. — This rale corresponds to S, 362, C.. P- Code, 1882, with 
this modificatjon that the word ” triers *' baa been substituted for the words 
“where” and “ if,” 

“ To the surviYing plaintiff or plaintiffs alone. “ — There can be no 
abatement under this rulo when there are more plaintiffs or defendants than 
one, and any one of them dies and where the right to sue surrlres to the 
surviving plajntjff or plaintiffs alone or against the surviving defendant or 
defendants alone. In such a case no application by any party is necessary 
but it is made incumbent on the Court to cause an entry to that effect to be 
mado on the record without any application ; Nankoo v. Bhagelu, A. I. S. 
1929 AU. 347:27 A L J 618* 116 I C. 746. The word survive*’ 
in r. 2 is not used in the technical sense and it is nob meant to apply only to 
such legal representatives as have acquired the rights of tho deceased by 
survivorship such as trustees and executors and not by inheritance ; tbs 
word ia used simply in its ordinary sense of outliving. Thus if during tbs 
pendency of the appeal one of the parties to it dies but all bis nearer heirs 
are already on the record, it is not necessary to apply under Or. SXII, r. 4 
to join the legal representatives as parties, but the Court need only make an 
entry under Or. XXII. r. 2 — Ltiaram v. Ihiamdas, 119 I. C. 537 r A. I. B. 
1929 Sind 225. 

A Mahomedan oppellant died leaving sone and daughters. The sons 
applied to he brought upon the record, but they did not bring their sisters 
upon the record along with themselvee , held that they not having done SOj 
the appeal abated.— fiattfar Hiisam v. Abdul Ahad, 30 A. 117 • 5 A. Ii. J. 62- 

A, B, and C, members of a joint Mitakshara family, sued for a deela* 
ration of their right, after refusal of their application for registration of 
names under the Land Begistration Act, and obtained a decree. Daring 
the pendency of the appeal against the decree, A died, and mors than sis 
mouths after, the appellant applied to have B and C noted as legal representa" 
tires vrho had taken the estate by survivorship. Held that the spplioatioo 
was governed by this rule, which is not limited in its application to cases, 
in which the right of suit survives against tho surviving defendants, by 
reason of some oircumstauco antecedent to the suit. — SJiftmflntiHcf V. Bajnarain, 
11 0. %Y N. 186 : 4 G. L J 568. 

Where the deceased plaintiff was a joint occupancy tenant with bis co* 

plaintiffs, and his rights in the tenancy lapsed to his co-tenants who were 

already on the record, it was nofc necessary to implead tho heirs of the deceased 
plaintiff.-— 5ar« V. Jan Mohammad, 105 I. 0. 3X3; A. L B. 1928 
Lab. 43. 

Where the plaintiff sued six vendees for the pra-amption of a hoap, ahd 
it appeared that one of the defendants was dead oven before the suit was 
lodged and that his interest had devolved on the other five persons ; held, 
that the suit could be proceeded with after striking off the name of the 
deceased . — Bazari Sher v. Mt. Mohamtnadi, SO P. L. E. 259 : 117 1. C. 899 : 
A. I. B. 1029 Lab. 440. 

One of the several defendants preferred a second appeal, the other defend- 
ants not having joined. Tho appellant died and no legal ropreaentativo was 
brought cn record tn time. Tfcio co'defendants contended that they were 
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jpTO forma respondents in the second appeal, that the right to sue survived to 
them and that there was no abatement ; that the co'defendants were 

not appellants, that Or. XXII. r. 2 did not apply and that the appeal abated. — 
■Suha Gobind V. Anar Koer, 6^ A. 521: 29 A. h. J. 266: 131 I. 0. 877: 
A. I. E. 1931 All. 349. 

If the right to sue survives against the surviving respondents, even by 
reason of any cause which arises after the institution of the suit or the appeal, 
■e. ff., the purchase of the interest of the deceased by them during the 
pendency of the appeal, the case would fall within the purview of Or. XXII, 
r. 2 ; Jhangi Bam v. jUusst. Bupan Bat, 102 L 0. 436 : A. I. E. 1927 Lah. 
501. 

"Against the suFTiTlng defendant or defendants alone."— If the 
defendants in a suit are jointly and severally liable to the plaintiff, the suit 
-does not abate merely because cue of the defendants has died and his legal 
•representatives have not been brought upon the record. — Jwala Prasad v. 
Kopeva Uunda, 69 I. 0. 890. 

■Where after the passing of a preliminary decree in a mortgage suit, the 
mortgage being executed by the members of a Hindu joint family, one of the 
*mortgagors*defendants died and a final decree was passed without bringing 
on record the legal representatives of the deceased, held, that Or. XXII, r. 2 
applied and that the suit did not abate as against the other members of the 
•family who were already on record. — Shndhar v. Madappa, 32 Bom. L. B. 
698: 127 1. 0. 834: A. I. E 1930 Bom. 367. 

A legatee who has received assent of the executor to the legacy can bring 
and maintain an action in his or her own right. Where therefore both the 
•executor and the legatee are plaintiffs and no legal representative of the 
executor is brought on record aher the executor’s death, the appeal does not 
abate against the legatee though it abates against the executor. — Watlinsv. 
Watkins, 121 1. C. 177 : A. I. E. 1930 Lah. 138. 

Rule 2 contemplates cases where the right to sue survives against the 
surviving defendant in his own capacity and not as the legal representative 
of the other defendant. Where the right to sue survives against the surviving 
defendants in their capacity as representatives of the deceased defendant the 
case comes under r. 4 and an application for substitution within the period 
of limitation is necessary’. — Walayatunntssa v. Chalakhi, 10 P. 341 : 12 
P. L. T. 28 : A. L B. 1931 Pat. 164 : 132 1. 0. 100. See also Lilo v. Jhagni, 

3 P. 853 : 85 I. 0. 25 ; A. I. E. 1925 Pat. 123 ; Basist v. Modnath, 7 P. 285 : 
103 I. 0. 552 : A. I. B. 1928 Pat. 250. But see Shamanund v. Bajnarain, 
11 C. W. N. 186 and the notes under the preceding heading, and the notes 
under heading "On an application mode in that behalf " in r. 4, post, 

" The suit shall proceed."'— The word " suit ’’ includes an appeal ; 
see r. 11. 

3. (1) Where one of two or more plaintiffs dies and the 
right to sue does not rsurvive to the surviving 
plaintiff or plaintiff alone, or a sole plaintiff or 
•ercMi plaintiff* ^ole surviving plaintiff dies and the right to Bue 
«r of sole plaintiff. Survives, tho Court, on an application made in 
’ that behalf, shall cause the legal representative 
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of the deceased plaintiff to be made a party and shall proceed 
with the suit. [Ss. 363 & 365.J 

(2) Where within the time limited by law no application 
is made under sub-rule (1), the suit shall abate so far as the 
deceased plaintiff is concerned) and, on the application of the 
defendant, the Court may award to him the costs which he 
may have incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff. [S. 366, para. IJ 

COMMENTARY. 

Alterations in the role. — ^The provisions contained in Ss. 363, 
365 and 366 of the C. P. Code, 1882, have been embodied in this rule TVitb 
several alterations and omissions :—(l) The words " so fat as ihedeecdsed 
plaintiff is concerned " in sub-rule (2) are new. (2) The words " the^^swt 
shall abate " in sub-rule (2) have been substituted for the words the 
Court may pass an order that the suit shall abate ” which occurred jn 
S. 366 of the Code of 1882. Under the present Cod© it is nob necessary bo 
make an order that the suit shall abate, as it abates ipso facto if no applicay 
tiou IS made under sub-rule (1) within the time limited by law (90 days) l 
Ham Qopal v. Bar Kuhen, 88 I. C. 478 : A. I. B. 1925 Lab. 698; Laekmiy. 
Muhammad, 42 A. 540: 69 I. C. 903; ChuryaY.Baneshwar, 48 A 3^ 
(overruling Gujrati v. Sital, 44 A. 459) : Qaim v. Nura, 7 L. 73 :• 94 I. 0- 
422 : A. I. R. 1926 Lah. 234. 

Limitation.—- The period of limitation for an application under this 
rule is 90 days. sca^Art. 176 of the I-imitation Act IX of 1908. 

On an application made in that behalf. — See notes under that 
heading under r. 4, post, "Where the appellant died and his counsel to whom 
the appellant had given a power-of*attorney applied to implead the 
representatives ; held, that he could not file the application without firs 
obtaining a fresh power-of-attorney from the legal representative of the 
deceased —Parja v. Dumanun, 133 I. C. 877 ; 32 P. L. B. 389. Where 
there were two appeals from the same decree, one by the plaintiff and the 
other by the 2nd defendant the substitution of the legal representatives on 
the death of the plaintiff in his appeal, will not enure for the benefit o 
the other appeal as well, and the 2Dd defendant not having brought them 
on the record of his appeal, his appeal abated.~S/tanfeara«ara*no v. Laxmt, 
33 L. W. 411 : 130 I. 0. 164 ; A. I. B. 1931 Mad. 277. 

^^The suit shall abate “ so far as the deceased plaintiff is concern- 

ed." — 'The words "so far as the deceased plaintiff is concerned " laean 
the suit shall primarily abate so far as the deceased plaintiff is concernea,. 
but they do not mean that the suit shall in no case abate as a whole- 
suit by the partners of the firm to recover a partnership debt if one 
partners dies pending the suit and his legal representative is not brought on 
the record, the suit willabate only so far as the deceased partner is con* 
corned: Sarjti v. Ham Sartip, 19 A. L. J. 266: 60 I. C. 765. Rut where 
the suit cannot proceed in the absence of the deceased plaintiffs lege 
ropicsontativo, as when the shares of the parties in the joint property have 
bo determined, tho death of one of such plaintiffs, if no legal ropresentativ 
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of tbe deceased plaintiff is brought upon record within limitation, will 
have the effect of causing tho suit to ftbato as a whole ; Buda v. Lala, 41 
P. E. 1915 ; Raj Chxinder v. ‘Oanga Dos, 31 G. 487 (P. 0.) ; 8 C, "W. N. 
442: lA. L. J. 145; 14 M. L. J. 147; 31 1. A. 71. Abatement arises 
only under r. 3 or r. 4 when one of two or more plaintiffs or defendants dies 
and the right to sue does not survive . — NanJeoo v. Bhagelu, 27 A. L. J. 
618 : 116 I. C. 746: A. I. E. 1929 All. 347. It is by no means an univer- 
sal rule that in every case of suit by co-owners against trespassers, that is, 
in the absence of the legal representatives of one of the co-ownors, pos- 
sibility of two conflicting decrees arises or that tho suit or appeal should- 
abate in its entirety IVhero each of the plaintiffs has an ascertained' 
share distinct from others, tho merofact that the legal lepresentatives of' 
one of them have not been brought on record is not prejudicial to the 
prosecution of the appeal (following 10 L. 7 ). — Surajmal v. PijarTthan, 27 
N. L. E. 220 : 134 I. C. 679 ; A. I. E. 1931 Nag. 184. 

This rule applies to appeals. — This rule applies to tho case of a, 
deceased appellant as it does to tho case of a deceased plaintiff (S. 107 and 
Or. XXII, r. 11). Therefore where ono of two or more appellants dies, and 
the right to appeal does not survive to tho surviving appellants alone, tho 
legal tepresentative of the deceased appellant should be brought on the 
record. If this is not done, the appeal will abate so far as the deceased- 
appellant is concerned. The decision of the question whothor the death of 
one of tho appellants causes the appeal of the others to abate, turns upon tho 
question whether tho right to appeal survives to the surviving appellants. 
If it does, the appeal of those appellants does not abate by reason of the 
death of ono of the appellants ; Setcakx. Lamhar Pande, 25 A. 27 ; 
Lachmi v. Amtn Ckand, 97 P. B. 1893. Whore the decree of the low«r 
proceeded . . • 

was pres* 

of the de ' • • . ' 

the apper ^ j • • ihagwan v. Nanga, 

30 P, L. B. 601 : 11 L. . ' • ' ’ Bam Ugrah, 125* 

I. C. rj91 : A. I. E. 1930 All. 211. Where several plaintiffs or defendants jointly 
appeal from a decree in a case to which Or. XIjI, r. 4 of the Code applies, 
tho death of one of such appoUants, if no legal representative of the deceased 
appellant is brought on tbe record within the period of limitation, can only 
have the effect of causing tho appeal to abate so far only as tho deceased 
appellant is concerned ; jt cannot bavo tho effect of causing tho appeal to 
abato as a whole ; CAundariauj x. Khimdbhai, £2 B. 7 18 ; Bam Sewakx, 
Lamoar, 25 A. 27 ; Chtntaman x. Gangabai, 27 B. 284 ; Somasuttdaram v. 
FcitmiiTipa, 40 M. 846 ; Jjalv. Oharamani, 84 P. B. 1918 ; 3/fluny 

Byaunj v. Shve, 2 B. 486: 84 I. C. 170 : A. I. E. 1924 Bang. 376 ; 

Johaga v. Dirchand, 20 P, L, R. 410 ; A I, R, 1923 Ijah. 737 ; Mahadeo x. 
Talib Ah, 50 A. 792 : 26 A. L. J. 564 ; A. I. E. 1923 All. 345 : 115 I. 0. 785 
(P. B.) whoro one of tbe plaintifT-appellants in a suit for pre-emption 
died and his legal representatives -wore not brought on record (over' 
ruling 49 A. 756. 47 A. 100. 45 A. 286). But the appeal will abate 
as a whole if tbe case is of such a nature that tho appeal cannot 
T’roceed in the absence of the legal representative of tho deceased appellant. 
Where in a suit for correction of entry in the record of rights the only- 
question in appeal was whether the rate of rent shonld bo altered and it 
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^.ppeared that the effect of allowing the appeal wonia proanee different reedta 
on the several parties, the entire appeal abated and it v?a3 not competent for 
the Court to proceed to hear the appeal under Or. XLI, r. 4 .— 
^.Maniruddin, 47 C. L. J 82: 32 0. V?. N. 229 : 1071. C.726; A.I.E. 
1928 Cal. 184. Order XLI, r. 4, gives no power to the Court to va^ or 
Toverse a decree in favour of a person who is dead whose legal representatives 
have not been brought on the record and in respect of whom the appeal has 
abated. — lUd. 


The introduction of a plaintiff or a defendant for one stage of suit 
introduction for all stages ; impleading of representatives of a deceased m 
the appellate Court is valid for all stages of the suit \followng 4D O. 
^4 (P.C.)).— 2bfa JRflW v. Kundan, A. I. R. 1928 Lab. 781 "Where a partner 

of a creditor firm brought a suit for recovery of a debt due to the fir^ 
impleading the other partner in the suit and pending appeal by the plaintiu 
the other partner died and no legal representative was brought on the record 
held, that as the other partner was a necessary party to the suit, the ^bole 
appeal abated.-— C/iandtt Lai v. Khushalt Ram, 124 I. C. 684: A, I. B* 1=30 
Lah. 174. 


See cases noted under rule H.posf. 

Two or more legal repcesentativea.— The words “ legal representa- 
tive" in Or. XXII, r 8 must, where there are more than one 
representative, be read in the plural. Hence, where a sole appellant diea 
■during the pendency of his appealj leaving three legal representatives, 
And only one of them was brought upon the record within the prescribed 
period of limitation; Beld, that the appeal must abate. Either aU toe 
representatives should have been brought upon the records as appellants, or 
if any had refused to be joined as appellants, they should have been brougot 
on record as respondents . — Ghatnandi Lai v. Amtr Begam, 16 A. 211 Cfoho'^® 
in Haidar Husain v. Abdul Ahad, 30 A, 117 : 5 A. L. J. 62). See, however, 
Afitsafa jReddi v. Ramayya, 23 IT. 125. where it has been held that when 
there are more than one legal representative, all of them must, so far 
possible for this to be done, join in an application under this rule, and the 
words “ legal representative ” must in sucho case be read in the plural. But 
where all the representatives cannot be joined as applicants, this rule should 
not be construed so as to have the effect of rendering the application no 
•application by " the legal representative " within the meaning of this rme 
(10 B. 220, and 16 A. 211 considered). If one or more of the legal represonta* 
tives are unknown or are unwilling to join in the application, a hona fide 
application by all the representatives who are willing to join in making the 
■application will be suffiolent compliance with r. 8. But where there is no 
ovideuce that if the true legal representative had been informed he would 
not have been willing to join the suit abated and r. 5 would not ^PP*^ 
■such a case . — Fajor Banti v. RcHm Bux, 32 0. W. N. 1020 : 115 3- 0* 3o4 • 
A.'I. E. 1929 Cab 26. 

Legal reprefientative of deceased plaintiff. — For the definition of 
the words “ legal representative, ’* «c B. 2 (11). The words '* legal represent • 
tivc, ’’ as used in this order, "have a very wide significance and are n 
•s^’conyTnons with the word “ bejr ” ; Ua»t Dm v. Raf Rani, 8 N. L. B. i • 
On the death of a Hindu widow during the pendency of a suit by 
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to recover property belonging to her deceased husband, tho rovorsionary 
heirs of her husband are her legal roprcsontatj\*cs within tho meaning of this 
rule ; Premmoyi v. Precnaih, 23 C. C36; Trtbhuwan v. Srt Narain, 20 A. 341 ; 
Pilhai Pat v. Shco Pujan, 33 A. 16 A suit brought by tho head of a muU^ 
on behalf of tho mutt, may bo continued on his removal by his successor in 
ofGce, because bis successor is a person on whom tho trust property devolves 
within tho meaning of Or. XX!!, r. 10, Patnarn v. P^ataraja, 84 I. C. 200: 
A. I. B. 1924 Mad. G15 : 4G IT. h. J. 341. Tho legal representatives of a 
daughter, who dies after inatiluking a suit to recover possession o£ her 
father's property as his heir, aro tho next heirs of the father entitled to como 
in after her , Pamastcamt v. Ptdamunappa, 39 M. 382 ; Jodnbanst v. Mahpal 
Singh, 38 A. 111. On the death of a roversioner, pending a suit for a 
declaration}’ , 

representati ■ ■ • . . 

mal, 33 JJ. , ' 1 

468: 29 I. C. 293 : 42 I. C- 125. Where a senior anandravan of a iartoad 
brings a representative suit under Or I, r 8 to dispute on behalf of his 
tarwad, an act prejudicial to the mrtt'od’i interests committed by its kamavan 
and obtains a decree but dies during appeal, any of the junior anandravans 
Qiay be joined as bis legal representatives and permitted to carry on the 
proceedings ; Mahomed v. Kunht KuUt, (1928) M. W, N. 867 . A. I. B. 1929 
Mad. 451. Where on a refusal by tho registering ofUcorto register the will, 
two of the legatees bring a suit for registration, tho suit must be regarded 
as in a representative capacity and on the death of any of the plaintiffs the 
other will be bis legal representative, so far as the right to continue the 
suit is concerned though not so far as tho specific rights of tho deceased under 
the will is concerned.— j« re Suhramania, 115 I 0. 831 ; A. I. E. 1929 Mad, 
524. 

A person who allows his benamdar to sue in bis own name aud not in 
a represantativQ character cannot come m on his death as his fogal repre- 
sentative . — Dorahwami v. Chidambaram, 31 h. W. 194: (1930) M. W. N, 
48 : 122 I. C. 176 : A. I. E. 1930 Mad. 221 : 58 M. L. J. 57. 

. An executor appointed by the will of a deceased plaintiff or appellant is 
his legal representative within the meaning of this rule .'— JVanu 
Menon v. Thtruthipalli Paman, 20 M. 51. 

An administrator appointed under S. 10 of Bombay Eegulation, 
VIII of 1827, does not, by such appointment, become the legal representative 
of tho deceased, or entitled to continue an appeal filed by him.—'Malapa 
Sidapa v. Devi Nat\, 21 B. 102. 

If a question arises as to whether any person is or is not tho legal 
representative of the deceased plaintiff, such question should bo determined 
by tho Court under Or. XXII, r. 6.— Otflo v. Beepathee, 17 M. 209. 

The original plaintiff sued for redemption of a mortgage executed by 
her father. She claimed as the only nnmarried daughter of three, orraying 
as defendants, besides the mortgagee, her surviving married sister and 
tho minor children o! a deceased sister. The plaintiff died during the pen- 
dency of tho suit. Peld that^ the claim being personal to plaintiff, 
the suit abated, and tbo surviving sister could not be permitted to carry 
On the suit in substitution for the original plaintiff.^BufuA Puri v. Durga 
30 A. 49. 
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The right of the mother to a share on partition among the sons, is ia 
Jieu of her maintenance, and such share on her death, reverts to the sons. 
"Where the mother brought a suit against the sons for her share of certain 
‘G. P. notes, ■which bad been partitioned amongst themselves by them; 
held that on her death the right to sue did not survive in her executor.— 
Tnpura Sundari v. Dakskina Mohun, 11 0. W. N. G98 : 5 G. h. J. 310. 

Death of pauper applicant. — A right to obtain permission to sn3 as a 
pauper is only a personal right : on the death of such applicant his legal 
representative cannot come and ask to be substituted in his place. There 
is a marked distinction between a right to sue and a right to make an appli* 
cation for permission to sne as a pauper — Lalit Alohan v. Satish Chan- 
dra, 33 C. 1163 j 4 0. L. J. 234. See also Farzand Alt Khan v. Amir 
Haider, 26 I. G. 714 ; Subbiah v, Bala Sundara, 51 M. 697 : 27 L. W. ^^5 ; 
A I. R. 1928 Mad. 278 i 110 I. C. 318. 

Minor applicant. — A minor is entitled to be made a party as the legal 
representative of a deceased plaintiff in tho same way as an adult, but his 
application must be through a next friend ; BuJemani V. Veerasami, 80 I. 0. 
942 : 47 M. L. J. 370 : A. I. E. 1924 Mad. 813. 

Death of plaintiff after preliminary and before final dedree.— 
Where in a suit a plaintiff dies after the passing of the preliminary decree 
and before the passing of tbe final decree (as in a mortgage suit), this rule 
applies , Lakshnii v. Snbbarama, 39 M. 488 : 29 I. C. 142 ; Subbarayudu 
V. Bama Dasxt, 68 I. C. 942’ A. I. B. 1923 Mad. 237 ; Natesa v. Kannammal, 
46 M. L. J. 181 • 78 I. C. 64 . A. I. R. 1924 Mad. 786 ; Hemendra v. Fahir, 
60 0. 660: 741 C. 929; A. I. R. 1923 Cal. 626; Mahabir v. Narain, 29 
A, L. J. 716 : 184 I. C. 236 : A I. B. 1931 All. 490 : 54 A. 25 (F. B.). But 
see contra : Perumal v. Perumal, 51 M. 701 : 28 L. W. 164 : 112 I. 0. 116 : 
(1928) M. W N. 434; A I. R 1928 Mad. 914: 65 M. L. J. 253 (F.B) ■which 
has held that the right to sue had come to an end with the passing of the 
preliminary decree, that r. 3 of Or. XXII, was inapplicable and that the suit 
did not abate (relying on 4. P. 61 (P. 0.)). See Utanka Lai v. Tardk Kath, 
48 C. L. J. 357, where an opinion has been expressed that it would be very 
inconvenient if after the preliminary decree all persons who are parties to the 
suit are required to be alert to see whether any of the decree-holders or 
judgment-debtors under the preliminary decree dies before the application fo’^ 
final decree. The suit does not abate if the heirs of tho deceased mortgages 
who died after the passing of tbe preliminary decree, are not brought on 
record within the time limited by law. — Nazir Ahmmad v. Tamizaddi, A. I. B. 
1923 Gal. 430.^ There can be no question of the surviving of the cause of 
action in a suit when a judgment has been pronounced in respect of that 
• cause of action. By the effect of tbe judgment the decree takes the place of 
the cause of action either by affirming it or rejecting it. — Kalu Bam v. Gaya 
Bin, 106 I. 0. 332 ; 4 0. W. N. 1002 : A. I. E. 1929 Oudh 661. 

Death of sole plaintiff — Abatement of suit. — The section this 
rule) refers to a death only as occurring before decree. — Bhugtoan 
Das V. Nilkanta, 9 C. W. N. 171 ; Bamanada v. Minaichi, 3 M. 236. 

Upon tbe death of a solo plaintiff, if no application to revive is made 
■within tho prescribed time, tho suit abates. But tho Court may, under 
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S. 371, 0. P. Co5o, 1833 {Or. XXII, r. 9) rovivo tho suit, on the applica* 
■tion of the legal lepresentativo of tho plaintiff, within 3 >cars from the 
"time when tho right to apply accrues, if ho can show that he was pre* 
vented by suHIcieiit cause from continuiug the suit — Bhoyrub Dass v. 
Dovian ThaJeoor, 5 C. 139 : 4 C. L. R. 374, S^e also Bavi Protap v. Lai 
Chand, 9 0, W. N. 3fi9 ; and Fulvahu v. Goculdas, 9 B. 275. 

A sola plaintiff having dibd after decree, an application was made after 
the prescribed period of limitation by his legal representative to bo sub- 
stituted on the record in his place. Held tliat S. 3G5, C. P. Code, 1882 
(Or. XXII, r. 3) does not apply to tho case of a solo plaintiff dying after 
decree, the right to sue being merged in tho decree . — Cally Churn v. 
Bhuggobutiy Churn, 6 C. L. R. 108. See also Bamanada v. Hinatchi, 
3 M. 236. 

On the death of a reversioner pending a suit for a declaration that an 
alleged adoption is invalid, the next reversioner is^ the legal representa- 
tive and is entitled to be brought on the record as such.— FenAotonerayona 
V. Subbammal, 38 M. 406. 

^ 

' ' ' . ' any 

lised 

against tho deceased plaintiff himself.— SAnmCAflrtd v, Bhaj/aram, 22 C. 93 j 
S«66araya v. Hanika, 19 M. 345. The legal representative is oonBned to the 
pleadings and the case of the plaintiff whose representativ'e he is and cannot 
agitate in that suit his own claim against the other plaintiffs in the case 
though he may do so in any other proceedings.— jlfnltominad Naina v. 
Ummanaikani. 127 I, C. 137 : A. I. E. 1930 Mad. 693. 

On the death of a partner the right to sue in respect of debts due to the 
firm survives to the surviving partners. — Balkissen v. Kanhyalal, 17 C. L. J. 
648. 

Abatement where no application by the deceased plaintiffs 
representatlye. — Upon the death o! a sole plaintiff, if no application to 
revive is made within the prescribed period ol limitation Irom the date ol 
the plaintiff's death, the suit abates. But the suit can be revived within 
three years on the application of the legal representative under S. 371, C, P. 
Code, 1882 (Or. XXII, r. 9), if it can be shown that he was prevented by 
sufficient cause from continuing the suit. — Bhoyruh Dass v. Doman Thakoor, 
5 C. 139 : 4 C. li. E. 374 ; Fulvahu v. Goculdas, 9 B. 275 ; and Bam Protap r. 
Lai Chand, 9 C. W. N. 3G9. 

Whero the appellate Court remanded a suit under Or. XLI, r. 25 and 
pending tho enquiry one of the plaintiffs died but the suit was proceeded 
w(th without any action being taken by either side and a decree was 
passed by the appellate Court on the basis of tho finding of the trial Court 
and an objection on tho ground of abatement was raised for the first time 
in second appeal ; held, that the suit should be remanded so as to consider 
the effect of the abatement and in order to liave it set aside if possible. 
Held also that tho plea as to abatement could under these circumstances 
be raised in second appeal.— Ifuttu t. Amrao Singh. 10 L- It. 3. 497 : 30 
P. li. R. IS : 117 I. 0. 665 : A- 1. R- 1929 Lab. 1 19. 
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Death of the aole plaiukiff in a mortgage suit and the omission- to bring 
his heirs on the record within the period of JimitatiQQ reanlts in au abate* 
ment of the suit. The abatement is automatic and does not require any 
formal order by the Court. — Ktas Ahmad v. ParsoUam, 53 A. 3i7 : 29 
A. L. J. 153 : 229 1. C. 545 : A. I. B. 1931 All. 151 

Award oJ costs — Notwitbstandlog that S. 583, 0. P. Cod&^ 1832 
(S. 107 and Or. XXXII, r. 11) does not expressly direct that the word ‘ plain* 
tifi •' m S. 386, C. P. Code, 1832 (Or. XXII, r. 3) shall be held to include 
an " appellant, " yet the power eopferred by 8.366 (Or. SXII, r. S, Cf. 2) 
in the Court at original jurisdiction to award coats against the estate oi 
a deceased plaintiff, may by analogy, be taken to be conferred on tbs appeh 
lata Court — Ba^monte Dabee v Ohunder Kant, 8 0. 440 : 10 0. Xi. R. 43* 
(4 B. 654/c/Zojced}. See also 2>on«tt Pedda v. ^atlan BalayuO'i^l Xj.o. 
596. 

Limitation. — Under Art. 176, Act IX of 1903 the period of limitation 
for an application under this rule by the legal repiesentative of a deceased 
plaintiff, and under S. 582. 0. P. Code, 1682 (S. 107 ; Or. XXII. r. 11) by 
the legal representative of a deceased appellant, is 90 days from the date 
of death. 

An application for an order to 966 aside an abatement must be 
witbin 80 days from the date of the abateroenfe, under Art. 171 of the 
Limitation Act and an appUcakion to have the legal representatives of a 
deceased plaintiff made parties, within 6 months from the death of the 

deceased party under Art. 176 ilaman Thin v. Maung Pt> Win, 10 Bar. L. T. 

37. 

'The provisions of Act XXVI oi 1920 ourtaiUng the period of llmitatjon 
for bringing on record the legal representative of a deceased appellant to 
three months from the " ath, apply also to cases where the deaw 

has ’ ■ of the amending Act ; V. /iww, 

71 1 ' .. .‘no V. Boo, 26 Bom. L. Rv 378. 

4.1 a plaintiff dies after decree, his representatives arc not bound to 
apply within the preaonbed period of limUation to he made parties to the 
suit, but have the same time to filo au appeal a^ the plaintiff would 
had. Saotions 363 and 265, 0. P. Code. 1882 (Or. XXII, r. 3) and Art. 171 ot 
the Limitation Act, 1877, do not apply to the case of a plaintiff dying 
decree . — Bamanada v. Minaicki, 3 JVT. 236. 

ITbe procedure laid down in rr. 3, 4 and II of Or. XXII for substitution 
of the legal representative of an appellant or respondent is cot eshausbve- 
Such application can be mode at Anytime within the period prescribed by 
Art. 181 of Limitation Act.— ~Hofceew Sjfed STahoniid x.PaieJiSa'kadur, A- !• 
1929 Pat. 565 (P. B). 

ExecuUoU'proceedltJgs.— The provisions of this rule do not apply 
exocutiou-prooeedings by virtue of r. 12 of this order. 

Revieion. — Under this rule, the Coiwt must enter the name of the 
legal roprosenlative on the recorf if bo applies for the same within tpQ 
proscribed period. ^ Its not doing so amounts to a failure to exercise juris* 
diction vested in it by lav? under this rule, and the High Court may 
interforo in revision under S. 151.— Ja««rdAan v. Bow Qhandfa, 25 B. 517. 
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Appeal against orders under this rule.— No nppoal lies from an 
adjudication that a suit or an appeal has abated, becausosuch an adjudication 
does not amount to a decree ; Bamtda Bibi x. AU Eusm, 17 A, 172 ; 
Walayal v. Bam Lai, 12 A. L J. 1113 ; Muhammad v. Manohar, 20 
A. L J. 214 : 64 I. C. 833. See also Mali Lai x. Bishambhar, 47 A. 741 : 
88 I. 0. 95 • A. I. R. 1925 All. 431. An order of the Court declaring 
that a suit has abated owing to the cause of action not surviving, or that 
the death of one of several plaintiffs has caused an abatement in toto, is a 
decree, and appealable as such ; Niranjan v. A/zal, 128 P. E. 1916 (P. B.); 
Subramania x. Venkataramier, 31 I. C. 4, So is an order directing the 
abatement of a suit in cQoseguooco of no legal representative of a deceased 
plaintiff having applied within the time prescribed by law to bo brought upon 
the record ; Bam Sarup v. Matiram, 1 L. 493 ; 57 I. 0. 137. 

Held, that an order rejecting an application that a suit might be declared 
to have abated by reason of the death of the plaintiff, and the invalidity of 
an application to the Court to bring bis legal representative on to the 
record, was not one of the orders contemplated by S. 366, C P. Code, 1882 
(Or. XXI, r. 3), and no appeal would lie therefrom. — Bhagwan Das x. 
Maharaja oj Bhartpur, 17 A. ^6. 

■Where a Court rightly or wrongly comes to the conclusion that certain 
persons cannot in terms of Or. XXII, r. 3 be substituted in the place of a 
deceased plaintiff, such an order is not a decree nor is it an order from which 
an appeal is provided for in the Code.— Pwlfoo v. Munshi, SO A. L J. 308. 
See also Venkalakrishna v. Krishna, 49 U. 460 t 95 1. 0. 489 : A. I, E. 1926 
Mad. 686 (overruling 48 M. 812). Contra Bampal Stngh x. Abdul Hamid, 
110 I. C. 826 : A. I. B. 1928 Oudb 362 (F. B.), which agrees with the decisions 
of the Lahore High Court. 

4. (1) Where one of two or more defendants dies and the 
right to sue does not survive against the Burvi- 
Procednre In viDg defendant or defendants alone, or a sole 
case of death of defendant or solo surviving defendant dies and 
defendants* oV”f ^he right to sue 8urvives,the Court, on an appli- 
•oie defendant cation made in that behalf, shall cause the legal 
representative of the deceased defendant to be 
made a party and shall proceed with the suit. 

(2) Any person so made a party may make any defence 
appropriate to his character as legal representative of the 
deceased defendant. 

(3) Where within the time limited by law no application 

is made under sub-rule (1), the suit shall abate as against the 
deceased defendant. . [S. 368.] 

COMMENTARY. 

Alterations In the role. — This mle corresponSs to S. 363, 0. P. Cole, 
1832. ^0 old eection has been remodell^ and its words have bean changed. 
The present rule has embodied the material provisions of the old section in 
c. p. c.-n7 
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a more concise form. Several words and phrases of the old section ^ have 
been omitted, but no material change seems to have been made in the 

meaning Under the old sectioD,anapplicationforsubstitution was to bemade 
by the plaintiff or by the legal representative of the deceased defandant. But 
in the present rule the words “ on an application made in that behalf” have 
been added so as to include the application of both ; and hence para. 3 and 
the last para, of the old section have been omitted as unnecessary. The 
insertion of the above words have also rendered the case in 9 B. 56 obsolete 
and inoperative. The words '* and shall issue a summons to such representative 
to appear on a day to he therein meniionedto defend the suit *’ which occurred 
in para. 5 have been omitted as unnecessary, the omission being supplied by 
Or. I, r. 10, subTule (4). 

In sub-rule (1) of this rule the words “ shall cause the legal represen- 
tative of the deceased defendant to be made a party,” have been substituted 
for the words " the Court shall thereupon enter the name of such represen* 
tative on the record in the place of such defendant ” which occurred in 
para. 4 of the old section. The above amendment clearly shows that 
under the present rule the legal representative of the deceased defendant 
is to be made a party. Such addition therefore comes within Or. I, r. lO (4)., 
See also 8 M. 300, which will explain the object of the amendment. 

Rule 4 reproduces with no change in principle S. 368 of the old Code 
as amended in 1888/ except in so far it throws more responsibility OQ 
the Court in the matter of bringing the legal representatives on record.— 
Chaturbhujadoss v. Rajamanicla, 54 M. 212 : 129 I. C. 469 : 33 I/. W. 863 : 
(J930) M. W. N. 994 : A. I. E. 1930 Mad. 930 : 60 M. L. J. 97. 

Suit.—The word " suit ” in this rule includes an appeal, and the word 
** defendant,” a respondent ; see T. 11. 

Death of defendant and substitution of his legal representa* 
tive.—The section applies to the case of a defendant who dies before a 
decree is passed. — Sambasiva v. Veera Perumal, 28 M. 361. 

In a suit where a defendant dies, it is not open to the plaintiff to asfc 
the Court to add somebody other than the legal representative of the 
deceased defendant as a party to the suit, and an application asking for this 
to be done would not bind the real representative ; Muhammad Junatdv. 
AuUa Bibi, 61 1. C. 947 : 42 A. 497. 

Where only some of the legal representatives of a deceased person were 
brought on the record and within time, there 'is no abatement even though 
the ctherlegal representatives are omitted. — Abdulla Sahib v Vageer Beevi, H? 

I. 0. 138 : A. I. E. 1928 Mad. 1199 (following 26 M. 230 and 4 P. 320) ; 
Muhammad Zafaryab v. Abdul, 60 A. 857 ; 111 I. 0. 238 ; A. I. E- 1328 
All. 632 ; JehraU v. Bismillahi, 26 Bom. Xi. E. 375 : A. I. E. 1924 Bow. 420 i 
80 I. 0. 753 ; Shib Dutta v.; 'Sheiko , Sarim, 4 P. 320 : 89 I. C. 230 : A. 1. 

1925 Pat. 551. An objection to the non*joinder of some of the legal repre* 
sentatives of a deceased defendant should be taken at the proper time and by 
thoir failure to do so the defendants aro estopped from raising it at a sub* 
sequent stage of the proceedings. — Sahij Ram v. Bhamhhomal. 124 I. 0. 377 : 
A. I. E. 1930 Sind 147. Whore in a suit brought by the creditor agains 
a wrong person as the legal representative of his debtor, a decree passed m 
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'favour of the plaiutiff and the sale held in execution of that deoree are 
binding on the true legal representative, where there has been no fraud or 
/collusion between the parties. The only test of the binding nature of the decree 
is whether the estate of the deceased person was sufficiently represented by 
the alleged legal representative who has been actually brought on the record. 
“Where this test is satisfied, the binding nature of the deoree is not limited 
to the assets of the deceased in the hands of the wrong representative but 
on the whole estate of the deceased. This principle is applicable to all oases 
'Where a wrong representative has been brought on the record, whether the suit 
'itself is instituted against the wrong representative at the very commence- 
ment, or the wrong representative has been added in the course of the suit 
-or in the course of the execution proceedings. — Ghaturbhujadoss v. Baja- 
mankka, 54 U. 212 : 32 L. W. 862 : (1930) M. W- N. 994 : 60 M. L. J. 97 : 129 
I, C. 469 ; A 1. E. 1930 Mad. 930 ; Piclikku v. Thappalli, 103 I. 0. 409 : 
A. I. B 1923 Mad. 243. Rule 4 is sufficiently complied with if all the legal ra* 
'Presentitives known after diligent inquiry are joined. — BzQiim Jan v. Jamat 
.Bibi, 7 li. 438 : 98 I C. 12 : A. I. B. 1927 lAh. 94. Where 2 out of 3 legal 
‘^representatives were brought on record, it was held that the appeal abated 
as the whole estate was not represented. — Muhamniad Bassan v. Inayat, 
100 L 0. 418 : A. I. R. 1927 Lah. 94. Under the Code it is the duty of the 
plaintiS' to search out the real legal representatives and not merely allege 

• that so and so is the legal representative. — Kishan v. Yeshwant, 23 N. L B. 69. 

Where a suit was brought against a firm and the alleged sole pro* 
-prietor died but no steps were taken to bring bis legal representatives on 
*the record, held that the suit abated ; Ram Proiad Chimonlal v. Anundji d Oo,, 
49 0. 524. 

The plaintiffs sued for i declaration of title and confirmation of possession 
'in a I share in certain properties and prayed in the alternative that if the 
properties were found to be debutler, their rights as skebait may be declared 

• and possession given to them. The defendant was sued in his personal 
-capacity and also in the capacity of a shebail. The dispute was referred to 

arbitration, and an award and decree followed, which provided that the defend- 
ant’s son (who was no party to the proceedings) would on no account be 
- appointed mo/ittn/. Pending an appeal, the defendant died and his son got 
himself substituted as bis legal representative. Beld, that as neither the 
Deity nor the defendant’s son was a party 
‘the defendant's son were not affected bytl- 
.governed by the Mitakshara law) the son cou 
be substituted as the legal representative of his father . — Barindra v. 
DvAjendra, 86 C. W. N. 1007. 

A Mahomedan sought to recover possession of his minor daughters, 
who were alleged to have been illegally detained by the defendant. Pend* 
.ing the suit the defendant died, and the suit was continued against his 
widow. Held that the cause of action did not survive against the widow of 
the defendant, and that therefore the suit could not proceed — Shari/a 
ilumkhati, 25 B. 674. 

In a suit by a mortgagor against the mortgagee and sub-mortgagee to 
redeem a mortgage, the mortgagee died pending the suit, and no steps were 
■ taken by the plaintiff within the prescribed period to make his representatives 
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parties;- The suit ■was, however, allowed to be continued against the sub- 
mortgagee, and a redemption decree 'was passed in plaintiff’s favour. Eeld^ 
that the sub-mortgagee, not being the assignee of the mortgagee, on the death.’ 
of the latter, no cause of action survived to the plaintiff against the sulr 
mortgagee and the suit abated under this rule. — Padgaya v. Baji Babaji,. 
20 B. 549. 

On the death of one of the mortgagors defendants whose legal representa- 
tives were not brought on record, the suit on the mortgage does not abate as- 
a whole. The mortgagee ia entitled to a decree for sale of the remaining, 
mortgaged property, t.c., the mortgaged property excluding the share of the 
deceased mortgagor and is entitled to sell the remaining portion of the 
mortgaged property to recover a proportionate amount of the mortgage"' 
money. — Eatbat Shah v. Bahra Java, 29 A. L, J. 902 : 132 I. 0. 31 : 
A. I. R. 1931 All 236. 

Where a decree was made declaring that a party was entitled to a share- 
in a certain property and directing the tailing of accounts of that property, and 
the said party applied to have the death of a certain defendant, who had died 
after the decree, lecorded and the names of his heirs substituted before- 
the final decree, licfd that S. 372,0. P. Code, 3882 (Or. XXII, r. 10)' 
applied.--5ure«dro Keshvp v, Ehelter Kristo, 7 C. W. N. 617 : SO 0. 609. 

■Under this rule, a plaintiff may have the representatives of a deceased- 
sole defendant placed on the record, so that be may continue his suit against* 
them, but there ia no rule which allows the representatives of a sole defen* 
dant who has died to be placed on the record at their own request.— 
Batjaver v, Eathi Singh, 9 B. 66. 

In the case of joint tort-feasors, the plaintiff is never required to * 
join as defendant every person who is liable for the tort and the liability 
of others is no defence for those sued as the liability is joint and several. 
Order XXII, r, 4 does not relate to the case ■where the whole suit abates 
by reason of failure to substitute the heirs of a deceased defendant 
Singh v. Amnt Naratn, 2 P. Zi. T. 234 : 60 L 0. 722. 

Where in a suit against a Gurdwara it was contended that the suit had 
abated by reason of the Managing Committee not having been impleaded, 
but it was not shown that there was any corporate legal entity in charge of 
the Gurdwara, nor that the Committee was dissolved more than 90 days 
before the impleading of the new Commitee; held, that Or. XXII, r. 4 did not 
apply to the case and the suit did not abate. — Sander Singh v. Gurdwara 
Choba Sahib, 11 L. L. J. 78 : 30 P. L. E. 281 : A. I. E. 1929 Lab. 440. 

Where a defendant to a suit for the recovery of a mortgage-debt, who- 
was on the record as a surety personally for the payment of the mortgage- 
money, died, and the plaintiff declined to place on the record such defend- 
ant’s legal representative, it was held that this only amounted to a waiver 
of the plaintiff’s rights as against the surety and did not preclude him fro® 
continuing the suit against the mortgagor. The suit did not abate.-“ 
Mehdi Husain v. Sughra Begam, 25 A. 206, 

A suit against a dead man is a nullity ; consequently any order made 
in tho suit allowing amendment of the plaint by substituting the legal 
Topresontativo of the deceased as defendant and allowing tho suit to 
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proceed a.(*ainst him is a nolUiy. It is immaterial that the suit was brought 
•6orui and in ignorance of the death of such person; Eampratab Brij 
Mohan Das v. Gouri Shankar, 95 Bom. L. R. 7. See also Ghithambaram v. 
Narayanswami, (1928) M. W. N. 240 (following 31 M. 86). "Where only one 
' of the defendants happens to be dead at the time of the suit, the Court ought 
not to dismiss the suit against the other defendants but should strike off the 
name of the former under Or. I, r. 10 and proceed against the other defend* 
ants, — Roop Ghand V. Sardar Khan, 9 h. 526 : 29 P. L B. 626: 110 I. 0. 
281 : A. I. E. 1928 Lab, 359. 

Where the defendant died before the presentation of the plaint, the 
' Court has no jurisdiction tosubstitnte the representatives of the deceased as 
defendants and to allow the suit to proceed against them. — Veerappa Ghetty 
V. Ponnen, 17 M. L. J. 651 : 31 M. 86 (12 W. R. 45 followed ; 16 M. 319 
disltnguished). Order XXII has no application to such a case. — Roop Ghand 
V. Sardar Khan, 9 L. 526 : 29 P. L. R. 626 : 110 I. C. 281 : A. ' I. E 1928 
Lab 359. 

Where no application for substitution Is n3ade within time after the 
death of the sole defendant, the suit abates automatically and no formal order 
giving effect to an abatement Is necessary to be recorded by the Court.— 
Ktrpa Ram v. Bhagat Ghand, 112 I C. 5 : A. I. B. 1923 Lah. 746- 

"Does not suryive against the suryiving defendant or defen- 
dants aIono."””Three defendants were sued jointly as representing the 
•estate of their late father and their liability, if any, was j’oint and indivisible. 
The lower Court dismissed the suit and the plaintiffs appealed. During 
the pendency of the appeal one of the defendants rospondents died and 
'the application to bring his legal representatives on the record'was made 
nearly two years later. Held, that the appeal abated in as much as the 
right to sue did not survive ooly against the two defendants on the 
record ; Giirdas Mai v. Kashi Ram. 2 L. L, J 64 ; Basist Narayan v. 
Modnath, 7 P. 285 : 9 P. L. T. 153 : 103 I. C. 852 : A. 1. R. 1928 Pat. 250. 
See notes under beading “ The suit shall abate as against the deceased 
-defendant,” below. 

•(’-...i." •• 1 * f • must be made in the Court 

appellate Court directed the 
* ■ ' and while the lower Court 

was taking evidence, one of the respondents died, and application for substitu* 
tion was made in the lower Court, held that the lower Court was not 
competent to either entertain or to pass orders upon that application.— 
Tikam Singh v. Likhi Singh, 115 I. C. 610: A. I. B 1929 All. 319. 
See Nathu v. Amarao Smgh, 10 D L. J. 497: 30 P. L. R. 13: 117 I. 0. 
665:A. I. E. 1929 Lah. 119. 

” On an application made in that behalf.”— Under the old Code, 
an application for substitution was to be made by the plaintiff or 
by the legal representative of the deceased defendant. But in the pre- 
sent rule, the words ** on an application made in that behalf ” have been 
added so as to include the application of both. So when a defendant 
dies pending a suit, it is open to bis legal representative to come on the 
record on his own application notwithstanding the plaintiff’s omission to 
-implead him. In such a case, the Conrt might award costs to the legal 
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parties.' The suit ■was, however, allowed to be continued against the sub- 
mortgagee, and a redemption decree was passed in plaintiff’s favour. 
that the sub-mortgagee, not being tbe assignee of the mortgagee, on the death ■ 
of the latter, no cai^se of action survived to the plaintiff against tbe sulr 
mortgagee and the suit abated under this rule . — Padgaya v. Baji Sabaji,. 
’20 B. 549. 

On the death of one of the mortgagors defendants "whose legal representa- 
tives were not brought on record, the suit on the mortgage does not abate as- 
a whole The mortgagee is entitled to a decree for sale of the remaining 
mortgaged property, i.e., the mortgaged property escluding the share of the 
deceased mortgagor and is entitled to sell the remaining portion of the 
mortgaged property to recover a proportionate amount of the mortgage- 
money . — Eatbat Shah v. Bahra Jara, 29 A. L. J. 902: 132 I. 0. 31; 
A. I. R. ]931 All. 235. . , 

"Where a decree was made declaring that a party was entitled to a share- 
in a certain property and directing the taking of accounts of that property, and- 
the said party applied to have the death of a certain defendant, who had died 
after the decree, recorded and tbe names of his heirs substituted before- 
the final decree, heUth&t S. 372, C. P. Code, 1882 (Or. XXII, r. 10)’ 
applied.— 5u««cif0 Keshvp v. Shelter Kristo, 7 C. W. N. 617 : 30 0. 609. 

Under this rule, a plaintiff may have the representatives of a deceased' 
sole defendant placed on the record, so that he may continue his suit agajos* 
them, but there is no rule which allows the representatives of a sole defen* 
dant who has died to be placed on tbe record at their own request. 
Baijaver v. Bathi Singh, 9 B, 56. 

In the case of joint tort-feasors, the plaintiff is never required to- 
join as defendant every person who is liable for the tort and the liability 

of others is no defence for those sued as the liability is joint and several. 

Order XXII, r, 4 docs not relate to tbe case where the whole suit a^tes 
by reason of failure to substitute the heirs of a deceased defendant;' 

Stngh V Amrtt Narain, 2 P. L. T. 234: 60 I. 0. 722. 

Where in a suit against a Guidwara it was contended that the suit bad 
abated by reason of the Managing Committee not having been impleaded, 
but it was not shown that there was any corporate legal entity in charge of 
the Gui'dwara, nor that the Committee was dissolved more than 90 days 
before the impleading of the new Commitee; held, that Or. XXII, r. 4 did not 
apply to the case and the suit did not abato . — Sunder Singh v. Gurdu'ara- 
Ohoba Sahib, 11 L L. J. 78 : 30 P. L. B. 281 : A. I. E. 1929 Lab. 440. 

Where a defendant to a suit for the recovery of a mortgage-debt, who- 
was OD the record as a surety personally for the payment of the mortgage- 
money, died, and the plaintiff declined to place on the record such defend- 
ant’s legal representative, it was held that this only amounted to a waiver 
of the plaintiff’s rights as against the surety and did not preclude him from 
continuing the suit against the mortgagor. The suit did not abate. 
ZIehdi Husain v. Sughra Begam, 25 A. 206, 

A suit against a dead man is a nullity ; consequently any order made 
in the suit , allowing amendment of the plaint by substituting the legal 
Topresontativo of the deceased as defendant and allowing the suit to 
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proceed against him is a nullity. It is immaterial that the suit was brought 
•iKJfta and in ignorance of the death of such person; Bampratah Brij 
Mohan Das v. Gouri Shankar^ 25 Bom. L. R. 7. See also ChWiambaram v. 
Narayanswami, (1223) M. W. N 240 (following 31 M. 86). ‘Whore only one 
• of the defendants happens to be dead at the time of the suit, the Court ought 
not to dismiss the suit against the other defendants bnt should strike off the 
name of the former under Or. I, r. 10 and proceed against the other defend- 
ants. — Boop Ghand v. Sardar Khan, 9 L. 526 : 29 P, L. B. 626 : 110 I. 0. 
-281: A. I. E. 1923 Inh. 359. 

Where the defendant died before the presentation of the plaint, the 
'Court has no jurisdiction to substitute the representatives of the deceased as 
defendants and to allow the suit to proceed against them. — Veerappa Chetty 
V. Ponnen, 17 M. L. J. 551 : 3l M. 86 (12 W. R. 45 followed ; 16 M. 319 
- disfiTifliushed) Order XXII has no application to such a case.— Hoop Chand 
V. Sardar Khan. 9 h. 626 : 29 P. L. B- 626 : HO I. C. 231 : A. I. E. 1923 
Lab. 359. 

Where no application for substitution is made within time after the 
death ol the sole defendant, the soit abates automatically and no formal order 
giving effect to an abatement is necessary to be recorded by the Court.— 
ITirpa Bam v, Bkoaat Ohand, 112 L C. 5 : A. I. B. 1D23 Lab. 746. 

“ Does not Borvive against the surviving defendant or defen* 
dants alone." — Three defendants were sued jointly as representing the 
estate of their late father and their liability, if any, was joint and indivisible. 
The lower Court dismissed the suit and the plaintiiTs appealed During 
the pendency of the appeal one of the defendants respondents died and 
the application to bring his legal representatives on the record'was made 
nearly two years later. Seld, that the appeal abated in as much as the 
right to sue did not survive only against the two defendants on the 
record ; Gttrdas Mai v. Kashi Bam, 2 L. L. J G4 ; Sasist Narayan v. 
Modnath, 7 P. 235 ; 9 P. D. T. 153 r lOS I. C. 552 : A. I. B. 1928 Pat. 250. 
See notes under heading " The suit shall abate as against the deceased 
defendant,” below. 

•• .. f . I • must be made in the Court 

in * ■ ' ■ appellate Court directed the 

tab ■' . ^ and while the lower Court 

was taking evidence, one of the respondents died, and application for snbstitn* 
tion was made in the lower Court, Juld that the lower Court was not 
competent to either entertain or to pass orders upon that application.— 
Tikam Singh v. Likhi Singh. 115 I. C. 610: A. I. R. 1929 All. 319. 
Seo Nalhu V. Amarao Singh, 10 L h. J. 497: 30 P. L. B. 13 : 117 I, 0, 
665:A. I. B. 1929 Lab. 119, 

** On an application made in that behalf." — Under the old Code, 
an application for snbstitntion was to be made by the plaintiff or 
by the legal representative of the deceased defendant. Bnt in the pre- 
sent rule, the words on on application made in that behalf ” have been 
-added so as to include the applieition of both. So when a defendant 
dies pending a suit, it is open to bis legal representative to coma on the 
record on bis own application notwithstanding the plaintiff's omission to 
-implead him. In such a case, the Court might award costs to the legal 
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representative ; Kiippastcami v. Singaravelti, 45 M. L. J. 233 A- I. E. 

1923 Mad. 679. If the legal representatives of a deceased respondent are 
already on the recoid as parties, it is not necessary to make an application, 
for substitution and it is enough to make an entry on the record to that- 
effect. Order XXII, r. 4 is not applicable to the case ; Safizunnissa v. Jawahxr , . 
24 0. C. 374; 66 1. C. 24 (32 A. 651 : 32 A. 563 followed)", Achuthanr.- 
Manamkraman, 51 M. 347 : 27 h. W. 422: A.L E. 1929 Mad. 152 : 109 I. G. 
372 ; 54 M. L. J. 675 (relying on 2 E. 446 and dissenting from A. I. E. 1925- 
Bom. 122) ; Lilaram v. Ttkam Das, 119 I. G. 537 : A. I. E. 1929 Sind 225 ,. 
Dawloo Ma v. Gkowdappa, 126 I. C. 486 : A. I. E. 1930 Mad. 579. 

In a case where all the heirs of a deceased respondent are already parties - 
to the appeal, there need be no formal application under Or. XXII, r. 4 _to- 
bring on record the legal representatives of the deceased, and the appeal wiU- 
not abate on that ground. Eules 2 and 4 of Or. XXII contemplate two different • 
sots of circumstances, and the provision in r. 2 is independent of and in no- 
way subject to the provisions of r 4, and go r. 2 is applicable, and no apph*' 
cation need be made under t. •i; Gopal Das v. Mill Chand, 7 h. 399 . 
A. I. E. 1926 Lab. 607. This case has not been followed in Walayalwn^sa- 
V. CAa/nHi. 10 P. 341 : 132 LG. 100; 12 P. L. T. 28: A. I. E. 1931 Pat- 
164, noted under r. 2, ante. 

Under the Code it is the duty of the plaintiff to search out the real 
representative and not merely allege that so and so is the legal representa* 
tive . — Ktsan v, Yeshwant, 28 N. L. E. 69. 

■Where a respondent’s legal representative wishes to bring himself on- 
the record bo ought to apply by petition under Or. XXII, r. 4. But be nee 
not apply for setting aside the abatement for it is the appellant’s appeal thoc- 
abates against him . — Ramakrishna v. Narasimha, A. I. E. 1932 Mad. 6*7. 

Where no application is made within the period of limitation.--" 
Where on a party’s death, no application is put in to bring in his legal 
representatives within the time allowed by law, the' suit or appeal abates 
though the party was ignorant of the death of the deceased ; Mir Jdawai^ 
V. Hardeo, 60 P. E. 1911 ; Badu v. Lala, 41 P. B. 1915 ; Jamna v. Sarjxl, 
67 P. E. 1919 ; Jowala Bam v. Hari Kishen, 5 L. 70 : 80 1. C. 690 : A. L P- 

1924 Lah. 429 ; Bari Satan y. Eradat, 2 P. L. E 279. Ignorance of death- 
may, however, be a good ground for setting aside the abatement ; Daya 
Singh v. Buta Singh, 118 P. H. 1916. When a decree was passed in appeal 
in ignorance of the death of the respondent, the appellate Court can decide' 
the question as to the maintainability of an application for substitution having- 
regard to Limitation Act, S. 6 . — Khalil Ahmed y.Khatir Zaman, 2 Luck. 693.- 

The suit shall abate as against the deceased defendant. — Ordins^ii^ 
a suit or appeal does not abate in its entirety on the death of ono ol 
several defendants or respondents because of the failure of the plainti^ti 
or appellant to revive it against the representative of the deceased ; the- 
abatement only takes place as against the latter ; Kali Dayal v. ^ogendra,. 
24 C. W. N. 44 : 30 C. L. J. 317 : 64 I, 0. 822 ; Narain Das v. Sheoihn, 
48 A. 261 : A. I. R. 1926 All. 234. A suit or appeal does not abate lu 
its entirety by reason of the failure of a plaintiff or appellant to bring 
on record the representative of a deceased defendant or respondont- 
within the time prescribed therefor, if the suit or appeal can proceed in- 
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tho nhjcnco of sucli rcpr(v»ontatiTc to n final nnd complcto ndjudics-ttion ; 
Chandraiang v. Khitnnhai, 22 13. 718; liai Full v. Adetang, 20 B. 203 : Jo]/ 
Gobind v, ^lonnothn, 33 0. 530; Opfudra r. Sham Lai, 01 C. 1020; Afedhi 
Rusain V. Sughra, 20 A. 205; Itcnga v. Gnanaprakasa, 30 M. C7 ; Abdul 
Aiis V. Dasdco, 31 A. G04 ; Shankarbhai v. 3/ol» ial, 49 B. 118; A. I. B. 
1925 Bom. 122; J?at A-asAinolfe v. Kailat, 4 P. 53 : 89 I. C. 230 ; A. I. R. 
1925 Pat 480; Raghbir v. Sohan. C h. 233; A. I. R. 1925 Lah. 331: 
Lajjaram v. Samhhn Nath, 5 L. L. J. 14: A. I. R. 1923 Lah. 252; 2irakant 
Darshan v, Ri7;ramy»l. 23 A. L. J. 939 : 89 I. C. 953 ; A. I. R. 1920 All. 123 : 
43 A. 81. 

But tho suit or appeal artll nbato as & nrholo if it is of such a nature that 
it cannot proccocl, in the absence of tho legal representative of tho deceased, 
to a final and complete adjudication; Raj Chunder v. Gan^a Z>aJ, 31 1. A. 
71: 31 C. 437 (P. C.) : 8 C. W. N. 442: 1 A. L. J. 145: 14 M. L. J. 147; 
Rtm Kumcar v. Amha Prasad, 22 A. 430; Jmamsiddinv. Sadarath,02 h. 
301 ; Nanak Chand v. Ram Chand, 4 L. L. J. 189 : 77 I. C. 176 ; Shabhar 
V. Abbas, 23 A L J. 935 : 90 I. C. 324 : A. I. R. 1920 All. 152 ; 2Ia Zan 
V. Raung Kyaxo, 1 R. 189 ; 74 I. C. 1027 : A. I. R. 1923 Rang. 253 ; Waiid 
Aliv. Puran Sinz/A. 47 A. 100 : 85 I. C. CO: A. I. R. 1925 All. 103; Kali 
Bayal v. Nagendra, 24 C. W. N. 44; 541. C. 822; 30 C. L. J. 217; Sidik 
iJuhammad v. Saran, 70 I. C. 314. Order XXII, r. 4 does not relate to the 
ease whoro tho whole suit abates bp reason of failure to substitute the heirs 
of a deceased defendant. — <7o;o Singh v. Amrit, 2 P. L. T. 234 : 60 I. 0. 722. 

If on tho death of one of tho defendants bis legal representatives are 
not brought on the record, the question whether the suit abates as a whole 
depends upon whether the suit can'proceed inAhe absence of the legal 
representatives of tho deceased defendant. Where the lands In dispute are 
separately held by some of the defendants and the deceased defendant had 
no joint interest in those plots of land, the suit does not abate ; Sarat 
Eamini v. Chaitanya, 67 I. C. 290; Batanlal v. Jaidco, 75 I. 0. 820. , 

Held, that the legal representatives of one of the deceased mortgagees 
not having been brought on the record within tho period of limitation, the 
appeal abates as a whole, because the suit being for redemption it cannot 
proceed without all the mortgagees being before the Court ; Bhagwan 
Stngh V. Jamal, 3 L. L. J. 252. 

In a suit for a declaration that the plaintiff is the owner of a plot and a 
vacant site, and for issue of a permanent injunction restmining the defen- 
dants from preventing tho passage of water by removal of paun, it is found 
that one of the defendants died and his legal representatives were not 
brought on record, the suit abates in toto.’—Mwan Bakhsh v. Allah Wasaya, 
118 I. C. 437 ; A. I. R. 1929 Lah. 256, 

"Where in a suit for pre-emption, the le^l representatives of one of the 
respondents are not brought on record, the whole suit abates as the decree 
is indivisible . — Imamsiddin v. Sadarath, 32 A. 301 ; Surajmal v. Pyarkhan, 
27 N. L. R. 220 ; A. I. R. 1931 Rag. 184 ; 134 I. C. 679. But see 
RahadeoY. Talib Mi, 50 A, 792; A. I, R. 1928 All. 345: 115 I. C. 785 
(F, B.). Two or more co-sharers may simply sue the stranger purchaser 
for pre-emption without ashing 'the Court to adjudicate on their rival 
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claims, and may obtain a decree for possession on depositing the pre-emp- 
tion money in Court. If the vendee files an appeal from such a decree 
making all the plaintiffs respondents and one of the respondents dies before 
the hearing of the appeal and the appeal abates against him and is heard 
in the absence of the legal representatives of the deceased respondent and 
the decree of the first Court is reversed and the suit dismissed as against 
all the plaintiffs, the legal representatives of the deceased respondent against 
■whom the appeal has abated cannot be bound by the appellate decree and 
are entitled to execute the right to pre-empt the whole . — Mahomnuid Wajid 
AH V. Puran Singh, 56 1. A. 80: 51 A. 267 : 114 I. C.' 601 ; A. I E. 1929 
P. C. 58 ; 49 C. L. J. 141 : 33 C. W. N. 318 : 27 A. L. J. 85 : 56 M. h. J. 
304. 

In a suit for possession by an alleged tenant against the proprietors, 
■where one of the proprietors died and his legal representatives were not 
brought on record, held the suit abated in Mo —Akbar v EuTcam Singh, 
A. I. E. 1930 Lah. 363. 


Where 11 persons out of 237 persona were considered as representatives 
Under Or. I, r. 8, the death of some of these parsons other than the repre- 
sentatives will not necessitate the bringing in of their legal representatives 
on the record and the failure to do so does not abate the appeal.— 

BaJesk y. Ahmad, 120 I. C. 794 : A. I. E. 1930 Lah. 18. But the appeal 
abates if any one of the persons appointed to represent the others dies and 
his legal representatives are not brought on record.— J/f. J/salunnissa v. 
Fayazuddin, 132 I. 0. 657 ; A. 1. E. 1931 Lah. 610. 

In a snit for declaration of title where one of the defendants dies and 
his legal representatives "^re not brought on record, the suit abates against 
defendant and not against all.— v. S/ioli Durga, 129 
I. C. 371 : A. I. R. 1930 All. 369. 


Where a defendant dies, it is for the plaintiff to choose against -whom 
he proposes to proceed, and if some one else with an adverse claim to the 
nominee wishes to bo made the representative, he should be added as a 
party.— .KoTnesfttt’ar v. Janeshtcari, 18 C. W. N. 129 : 19 C. L J. 19. 


If pending an appeal arising out of a suit for damages against several 
joint wrong-doers, one of the ■wrong-doers (respondents) dies, his representa- 

plaintiff-appellant to 

prosecute his appeal only ag.ainst some of the wrong-doers (respondents) at 
his choice ; Kah harayan v. Saran Chandra, G2 I. C. 714. 

r plainti^ued for an injunction alleging that the defendants demo- 

Iished the fence that he had constructed round his field and on the death of one 
of the defendants, his legal representativea were not brought on record, held that 
the absence of one defendant from tho record was not sufficient to prevent 
the Court from granting the injunction against the surviving defendant for 
the cause of action was an infringement of the plaintiff’s right tortuously, anfl 
the relief wi^ onlj- a preventive relief.-Bfsfmn Sing v. Indar, 125 1. 0. 620: 
A. i. it. 19J0 700. In a suit for an injunction it is the individual act oI 

the several defendanta that is complained of acd tho death of one joint tort- 
teasor does npt cause the suit to abate.— ZWd. 
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Where a party ceased to bo a Dcce5sar>* inrty by tho time Ibo award 
was passed by the orbitratora and a decree on the basis of tho award was 
passed after his death without impteadiD^* Jus legal rcprosealatives, AeM, that 
the proceedings after the award did not abate.— Dcfot Ham \\ Laehhu,l^l 
I. C 3Gj: 31 r. L. K. 81 . A I R 1030 Lab. 477. 

Where a person is made party to a suit on a mortgage as being person* 
ally liable as a surety for the payment of the debt, and on the death of such 
person, his legal representative is not brought on tho record, tho suit abates 
4is against him only, and not as a whole ; iSelidi ITfUflin v. Stighra Begam, 
25 A. 206. 

Wlicrc upon tho death of a defendant tho right to SU9 does not survive 
tho claim abates as a whole. Whore a suit b.as boon insiituted jointly or is 
directed against several defendants, cases may oenur where the surviving 
defendants may have distinct rights; in such cases the smt abates only in 
respect of the deceased party's interest . — liam Dei v. Jurati'att, 128 I. 0. 8 : 
25 A L J. 857 . A. I. R. 1930 All. 762. Jefol v. BahatcaU, A. 1. R. 1927 
I^.h 783 I'followmg 6 L 233 and 39 I. C. 277) ; A'oram J7/ifln v. Host AU 
Khan. A I R 1937 Uh 851 

Where tho liahility of tho defendants is joint and several, and in appeal, 
on tho death of one of tho defendants, his legal represoutotives aro not 
substituted in his place, tho appeal abates so far as tbo deceased defendant is 
concerned ; Jcv Gobind v. dfentnef/ia, 33 C. 580 ; Shankerbhai v. Moti Lai, 
49 fi. lid ; 2G Rom. h. R. I2l7. The liability of fixed rate tenants to pay 
rent is joint and several. So if one of them dies during tho pondoney of an 
appeal in a suit for recovery of rent and bis legal representatives are not 
brought On record, tho appeal abates only so far as the deceased tenant is 
concerned; Abdul Aetz v. Basdeo, 34 A. C04 : 10 A. L. J. 183; Kaih%nath v. 
Eatlasn,4.T.5d: 89 1. 0.336; A. I. B. 1925 Pat. 480; Upendra y. Sham. 
Lal^ 34 C. 1020, Where the right of tho deceased party is ascertained or 
ascertainable and is not joint with tho surviving parties in the sense they are 
not entitled to sue or liable to be sued in the absence of the others, then tho 
suit or appeal cannot abate in its entirety on the death of one of tho parties. 
The true test is whetlier it is necessary for bU the plaintiffs to join in the suit 
to establish tho right or whotlicr one of them is entitled to establish the right 
independently of the others and in the aUernative whetborit is necessary in a 
suit again-*- • »* r »t . . . , , , „ > 

sued with ; 

as to the . ■ . ’ • 

• 7 (P.B.)). It is competent for one of several* 

8. 104'H of the Bengal Tenancy Act, for 
the purpose of getting a declaration that be -was an occupancy raiyat and 
that tho entry in the record of rights on the " basis that ha was a tenure- 
holder was wrong. Consequently tho failure to implead in time tho legal 
representative of one of the plaintiff— respondents does not have the effect of 
tendering the ontito appeal bad.— Krisfmafeondhu v. Brajtndra Kumar, 58 

• C. 1341 ; 135 I. 0. 797 ; A. I. B. 1932 Cal. 134. . In an appeal against the 

• decree in a suit for redemption of atnortgage, one of the plaintiff-respondenls 
died and no legal representatives were brought on the record ; held that the 

-appeal did not abate as a whole.— l/aram Dasr.Skeo Din, 48 A. S51: 91 1. C. 
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859 - A. I. B 1926 AU. 231 Whether or not the appeal abates as against the 
deceased respondent only or as a whole mu'Jfc depend upon the particular 
circumstances of each case. The test to be applied being whether in the 
absence of the respondent against whom the appeal has abated, the appeal 
can proceed : Mtdiiapore Zamiitdary Go., Ltd. v^. Amulya, 53 C. 752 : 95 I. 0. 
649 . A. I B 1926 Cal. 893 ; Sant Singh v. Gulab Singh' 10 L. 7 (F. B.J : 
114 I. C 417 . 30 P. L. E. 453 : 11 L. h. J. 317 : A. I. B. 1923 572 

{P. B.) (overruling 62 P. B. 1913) ; Mir Mahabool v. Mir Surajuddin, A. !• B. 
1928 Mad 1148: 1151. C. 150. 

A suit or appeal “abates against a defendant or respondent if he was 
alive at the time when the suit: or appeal was instituted and has since died. 
The case of a person who had died before institution of the suit or appea. 
and who was erroneously implep.ded as a party does not fall under Or. XXII.* 
Boop Ghand v. Sardar Khan, <3 L. 526 ; 29 P. L. R. 626 : 110 I. C. 231 : 
A. I. B. 1923 Lah, 359 Where an appeal is filed against a dead person no 
question of abatement arises The Court may in such a case excuse tune 
and permit the legal representatives to be impleaded, — Mehar Singh v. Labh 
Singh, 33 P. L. B. 116 • A. I. E. 1932 Lah. 305. 

Where the relief sought against defendants is joint and indivisible, 
ment against one is abatement against all; Chet Bam v, 

I. C. 35 . 26 P. L E 797 : 2 L. C. 178 : Sardara v. Allahyar, A. I. R- 1923 
Lah. 132 ’ 73 I. C. 604 ; Shah Muhammad v. Karam Ildhi, A. I. B. 19-3 
Lah 131 : 65 I C 121 ; Akbar v. Hukam Singh. A. I. E. 1930 Lab.'363. In 
the same way where the interests of the respondents are joint and a decree 
cannot be leversed without the representative of a deceased respondent 
being brought on the record, the appeal abates in toio ; Bejoy Gopal v. tJmesh, 
6 C. W. N. 196 ; Sadti v. Lala, 14 P. E. 1915 ; Fatter y. Sikandar, 2 L. L. J* 
442 , Vkaranjit v Chandesktoar, 11 C. W. N. 504 ; Munshi Bamand y- 
Badha Kishen, 6 L. L J. 192 ; A, I E. 1924 Lah. 461; Gurdas Mai y. 
Kashi Bam, 2 L L. 1. 64 , Basist Narayan v. Modnath, 7 P. 285 : A. !• B* 
1923 Pat. 250 . Umrao Bibi v. Bam Ktskeyi, 13 L. 70 ; Mahomed Massan v. 
Maji, A. I. E 1927 Lah. 860 ; Sita Bam v. Bosken Lai, A. I. E- 1927 AU. 
776. The test to determine as to whether or not the failure to bring npon 
the record the heirs of one of several respondents, who has died, has the 
of causing an abatement of tha entire appeal or Qua that particular respondent 
alone, IS as to whether or not the appeal can be decided without, as 2 . 
result of that decision, bringing into exiafcenoe two decrees contrary to 
each other If the result of hearing and deciding the appeal would be to 
bring into existence two decrees of Courts of competent . jurisdiction 
.contrary to each other, the appeal must abate as a whola ; Sheo Ghand v. Sita 
Bam, A I. E 1927 AU. 831 ; Wajid AU v. Puran Singh. A. I. E. 1925 A • 
103 : 47 A. 100: Darshan Das v, Sikramajit, 48 A. 81: A. I. B- 1926 AH. 
128; Natmuddinv. Maniruddin, 47 0. L. J, 82: 32 C. W. N. 299: 10^ 
I. 0. 726: A. I. K. 1923 Cal. 184; Laxmanlal v. Narayan, A. I. B* 

Nag. 358 ; Surajmal v. Pyarkhan, 27 N. L. E. 220: 134 I. 0. 679 ; A. I- 
1931 Nag. 184. 

Donees appealed from a decree passed in favour of reversioners, dipnt’’ 
iDg the gift ; during the pendency of appeal, a rovoYsionor died and no leg® 
representative was brought on the record; ftrid.jthat the appeal abatea 

against all xoversioners . — Mohammad Abdulla, A. I. B, 1929 Lab. 8GJ • 
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lie I. C. 216 i/ollowinj 6 L. 429). In Appeal in a euit agAinst joint tenants 
for rent, one of tho dcfcndanU'rcspondcnts died ponding the appeal and lii» 
legal representatives wore not brought on record : held, that the entire 
appeal abated.— /Tnarmonv v. Dasharatht, 109 I. C. 005 : A. I. R. 1923 Cal. 
670. 'Whore there were two eels of defendants and one of tho defendants 
belonging to one set died during tho pendency of a second appeal 
and his heirs were not brought on record : held, that tho appeal abated ns 
regards that sot. — Faqira v. Eardeica, 50 A. 659 ; 26 A. L. J. 217 : A. I. It. 
1923 All. 172 : 114 I. 0. 177 (F. D.). Where tho decroo provided that the 
plaintiff and defendants 6 to 31 bo put in possession of certain property and 
-•..I decree* 

' ' ■ ’ ■ : ' : * ■ I '•* “ • ■ . . ' f tho appeal 

; ■ ■ ■ ' . * leJd that the 

. , ‘ ^ ■ rel. on.) — 

Baghunatha v. Straminaflian, 137 I- C. 319 : (1932) M. W. N. 162 : 36 
L. W. 105 . A. I. E 1932 Mad. 212. An appeal against joint owners or co* 
mortgagees without any doGnition of their shares abates on tho death of one 
of them when his legal representative is not impleaded in tho appeal. — 
Natcab Khan v. Amir Chand, 33 P. L. E. 38. An appeal against a decroo 
obtained by tho individual owners of tho Grm abates as a whole on the death 
o! oneo! them whenWs legal represontativo is not impleaded in tho appeal. — 
Shri Chand t. Bansidhar, 135 I. 0. 246 : 30 A. L. J. 219. 

“May make any defence appropriate to his character.*— The 
legal representative occupies tho same character as the deceased and hence 
must stick to tbe'position taken up by him ip the pleadings ; Patinhare v. 
Sankara ZIenon, 73 I. G. 376. But see Zloii Bala v. Satyanand, 123 1. C. 
376: 28 A. L. 7. 836: A. I. B. 1930 All. 348, which has held that a legal 
representative of a deceased defendant against whom an application for a 
final decree is made is entitled to take any defence which may be appro- 
priate to his character as legal representative ; thus where a preliminary 
decree is passed in a suit on a mortgage executed by the molvunt of a Matt, 
and an application for a final decree is made against the succeeding mohunt 
after the first mohunt's death, the succeeding mohunt is entitled to oppose 
farther proceedings being taken for the enforcement of the mortgage on the- 
ground that it is invalid. 

See notes under S. 60. 

Order XLI, r, 20 and abatement. — Order XLI, r. 20 does not over- 
ride the provisions of Or. XXII of the Code ; Zfanindra v. Bhagahati, 30' 
0. W. N. 45 : 90 I. 0. 986 : A. I. E. 1926 Cal. 335. 

liimitation. — Under Art. 177 of Act IX of 1908, an application for sub- 
stitution of the legal representatives of a deceased defendant or respondent 
must be made within 90 days, from the date of the death of the defendant- 
or respondent as the case may be. The word “respondent*' in Art. 177' 
of Act IX of 1908 is not confined to a respondent in the first appeal only j 
Sutya PtUai v. Aiya Kannu, 29 M. 629 ; but it includes also a respondent 
in the second appeal; Dpendra v. Sham Lai, 34 C. 1020 ; Madhuban v. 
Narain, 29 A. 535. Where a respondent dies leaving more than one heir 
and one of the heirs is substituted as heir on the record within time but- 
substitution of the names of ihe other heirs is made after the time allowed 
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-the 'appeal will not abate under this rule ; Sadku Saran v.' 27and Kumar, 94 
.1. 0. 209 : 7 P. L. T. 746 : A. I. E. 1926 Pat. 276. 

Where before the making of a final decree in a mortgage suit, the sole 
judgment-debtor dies and the decree-holder fails to apply. witbin'six months of 
his death to have his heirs substituted and made subject to the preliminary 
decree, the suit (under Or. XXII, r. 4) will abate ; Bhut Nath v. Tarachand, 
25 C. W. N. 595 i 33 0. L. J. 115. 

Death of pro forma defendant. — The death of a proforma defend* 
-ant or respondent during the pendency of a suit lor appeal affords no ground 
for the abatement of a suit or appeal and the passing of a decree without his 
-legal representative being brought on record does not render the decree a 
nullity : Amht'ka Brasad v. Jhindk Singh, 45 A. 286 : 21 A. L. 91 5 
Abdulla V. Mahammad, 2. L. L. J. 601 ; Bam'Labhaya v. Kartar Singh, 7 
L. L. J. 466 • 92 I. 0. 261: A. I. E. 1925 Lab.’ 651; Pn; Indar v. Kansh 
Bam, 44 I. A. 218 : 104 P. E. 1917 : 45 C. 94 ; Baghhar y. Bamchandar, 
A. I. E. 1927 Lab 779. 

fippeal.-~An appeal lies from an order refusing to set aside an order oi 
•abatement,— See Or. XLIII, (2) (&). 

An order declaring that tbe suit had abated because the legal representa” 
tive of the deceased defendant had not been brought on the record in time 
was a decree and appealable as such though no formal decree dismissiog th® 
suit had been drawn up (following 42 M. 52 and 30 M. L. J. 486 ). — Barju 
Biswal V. ir«n;a Behari, 10 P. 471 : 12 P. L. J. 909 : A. I. E. 1931 Pat. 
-363 : 133 I. C. 767. 

Decree for or against a dead person.* — A decree against a defendant 
who was dead at the institution of the suit is a nullity ; Bam Partah v. Oaur% 
Shankar. 26 Bom. B, E. 7 : 85 I. C. 464 : A. I. B. 1024 Bom. 109 ; Mohnn v. 
Azcetn, 12 W. E. 45 ; Vezrappa v. Tindal, 31 M. 86. A decree passed in favour 
of a number of plaintiffs one of whom is dead at the time, is not necessarily 
a nullity in its entirety in every case. A decision of this matter will depend 
on a variety of considerations ; Sikandar Khan v. Boland Khan, A. I. E._ 1927 
Lab. 435. Whore a decree was passed on appeal against a deceased plaintiff- 
respondent also who died pending tbe appeal and there was an execution 
•sale in pursuance of it ; held, that the decree was to that extent void and that 

tbe heir o' ’ '' *' * * • * • q under the inherent powers 

•oftbeCoi' ■ .. .... C. 779; A. I. B. 1930 Pat. 

473: IIP ' • Council against the respon- 

■dents in ignorance of the fact that one of them died pending the appeal is 
not a nullity as the decree was an order passed by the Sovereign. — Beonandan 
V. JanVi Singh, 5 P. L. J. 314 (319) ; 06 I. 0, 332. 

Death of defendant after preliminary and before final decree.— 
A preliminary decree does not put an end to a suit which remains pending 
till final decree. Where, therefore, a defendant dies after the passing 
of a preliminarj* decree against him and an application to bring hia heirs 
upon the record is not made within the period of limitation tbe suit ab^os', 
Lai V. Bam 27arum, 39 A. 651 : 401. 0.1006; Jagar Nathv. 
Karan, C8 I. 0. 251; 20 A. L. J. 675: A. I.E 1922 AU. 396; Bahadur 
Bingh v, Nanak, 130 I. 0. 289 : 28 A. Ii, J. 999 (follotving 49 A. 310 and 
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vol foUojany 61 M. 701 (F. B.) (ind 67 0. 236) ; ^fahabirv, Karain, 13i 
I. C. 23G (F. 13 ) . 29 A. U J. 715: A. I. B. 1P31 All. 400; Dhvlnathv. 
Tara Chand, 25 C. W. K. 595 ; ifanujendra v. Jnan, 87 I. C. 818 : A. I. K. 
1926 Cal 303 . Junolt Lall v. Laddu liam, (1919) T. 105 (F. 13.) : 4 P. L. 3. 
240 50 I C 529 . Seshatnnta v. VenXata liao, 47 U L. 3. 235: BO I. C. 

397 A I R. 1924 713. But ace Bapu v. Gulab Chand, IIG I. 0. 

657 (F. B.) ; A. I. R. 1929 Nag. 142. which lays down that Or. XXII, r. 10- 
applies in a cate in which tho death of tho defendant occurs after the 
preliminarj decree. Ste notes under r. 10. As tho right of action is 
determined in tho preliminary decree, and in tho final decree proceedings 
only the principles laid down and dotermined in tho preliminary decree are 
worked out in detail, Or. XXII, r. 4 does not apply when the defendant 
dies after tho preliminary decree . — Dehinath \\ Btssuar Das, A. I. R. 1929' 
Nag. 206 (/oUcictttfj A. L R. 1923 ^fad. 914 (F, B.) noted under r. 3) ; Peetha 
r. Danichanirayya, 120 I. C, 77; Itohim Dakhsli v. Walaiti IiQm,'122 
I. C. 227 ; A. I. R. 1930 Lah. 329. AVhere after tho preliminary’ decree 
and pending an application for ascertainment of mesno profits the defen- 
dant died, there is no abatement and the proceedings can bo continued up- 
to tho final decree (Jo]lQu,ino 47 M. I». T. 441 (P. 0.) and 51 M. 701 
(F B.))-B/ia<m v. AMua 11 P. L. J. 796 : 129 1 0,84; A. I. B. 

1931 Pat 67, Shtvashankar v. Kamalhya, 13 P. L. T. 692. See also- 
Jl/wsat Lakhpati v. Daulai Singh,2 Luck. 464 : 101 1, C. 174: A. I. R. 1927 
Ondh 166 {relying on 4 P. 61 (P. C.)). 

Effect of non-substitution in a mortgage suit where a preliminary 
decree was passed in farour of the mortgagees and one of judgment- 
debtors mortgagors and one of tbo plaintiffs died before the final decree^ 
is that tbo suit does not abate with respect to tbe mortgagors on recoid and 
the mortgagees are entitled to a decree fora proportionate amount of the 
mortgage money as against tbe mortgagors on record (A. I. B. 1925 Cal.. 
162, A. I E. 1921 Cal. 654 and A. I. E. 1921 Cal. 792 relied on).— 
Mohan Sardar v. Hem Chandra, A. I. R. 1929 Cal. 648. 'Where the mort- 
gage was one and indivisible and in a suit on the mortgage one of the 
defendants died after tbe passing of tbo preliminary decree and bis legal 
representatives were not brought on the record : held, that the entire suit 
abated {referring to 50 A. 659). — Bahadur Singh v. Nanak, \30 1. C. 289; 
28 A. L. J. 999 ; Anmol Singh v. Han Shankar, 126 I. 0. 20 : 28 A. L. J. 
825 : A. I. E. 1930 All. 779. 

Indian Succession Act and legal representative. — The legal repre- 
sentatives of a deceased subject to the Indian Succession Act are his execu- 
tors or administrators and not his heirs ; Barnett Bros v. Mrs. Fowle, 3 E. 
46 : 85 1. 0. 325 ; A. I. E. 1925 Bang. 186 ; Framjx v. Adarjt, 18 B. 337. 

Re-hearing of suit or appeal. — A plaintiff whose suit is heard and 
dismissed is not entitled to a re-bearing of the suit on the ground that one 
of tbe defendants bad died previons to the hearing of tbe suit and that tbe 
suit was heard without bringing the legal representative of tbe deceased 
defendant on the record. The same applied to appeals. — Vellayam v. Joth*, 
28 II. L. J. 138 ; Suryanarayana v. Joga Bao, 32 L. W. 647 : 123 I. 0. 607 : 
A. I. E. 1930 Mad. 719. 

Execution proceedings. — ^This rule does hot apply to execution pro- 
ceedings. — See r. 12. 
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3. "Wiiere a gneslion arises as to whether 
Detetmioiitioa of j^jjy pejgon !S or is not the legal representa its 
. qMjtion a< to f deceased plaintifi or a deceased deteuasnt, 

nagai rcp«aeot.. question shall be determined by the 

Court. 

COMMENTARY. 

AllevationB to the rulo.-pis ™le to S. 36T, 0. P. 

1882, with soma alterations and omissions, The nor .„~tv,er Buit" 
eittorsuy the suit nntiUhe fact >>»“. 

havQ been omitted ; and the effect of the omission is "T Want, 

claim to be the legal representatives of a deoeased “ “lion 

the Court must determine that question and it of 

in the matter The old section is reprodoced below f ^ ^„Ve 
f^nmnarisoQ "If amj disjiMte ar«« as io who ts ine lejat . 

of a rfecaased plaintiff the Court may eithtv stay ^ wrm? 0 / 

Jifl.8 &«e»i deUrmmed in another smt, or decide at or 
\u 3K*i. v>ho shall fee admitted to he such leoal representative for the pnrpo. 

proseeuUng the Stitt ” 

" Shall be deterniftied by the Coart"-The Cojirt in Or. 
loe&Tia the Court before whotu tho question as to wbo 
ative U, arises . the trial Court if tbe Questioa 
staae or the appellate Court if tho question arises lo appeal, 
want V. Kartictc Singh, 63 1. C. 131 : 3 P. L, T, 380. 

■Where a dispute arises in the eonrso of the Comt ^ 

representatives of a deceased 'll ‘® the appelbto 

decide the dispute after investigation and it it f 314. 

Court e.an deeido the question; Taja r. Dem Villa. 4 li. U. J 

Kival claimants for substitution— Court to determine 
true lojal representative — This rule empower the in “ ““ y j. 

a dispute arises as to who is the legal representative of a deceased P 
to appoint a Segal representative (nr ‘be ” of 

but tho appointment of such legal representative is not a doteroil lO 
any issue which is properly raised in the suit, and particularb t j 

for pattition of family property) such a vital issue as to whether the doe 
plaintiff was joint or separate ftoin the rest of the —vsd 

V. Jonfa Boi, 28 A, 109 : (ISOS) A. W N. 206. This ease was not aPPtovM 
and it was held that an order under this rule does nperato as res JU g 

Ba] Bahadur V. Naratan Prasad 4B A. 433; 941.0. 157: A. I. w. 

All. 439. . a 

■When a question arises as to who are t*?" tuP'naentativM^^^,^ 
deceased plaintiff, it is obligatory onttio Court to decido the 

Igor V. M„tt«raifWf».y<i, (1918) M,’W.,N. 198; 44 1.0. 987. Aft^^ 

Court has aecided the question, the decision is Baal. So whore toe ^ 

wife of a deceased arpoUant was hrooght on the rewrd after i«s“e « “ . „„jc 
cubscquontly tho respondent brought to tho notice of tho Court “ .^j. 

were some other heirs uf tho dececsed : held, that the order the eamo 

mont of legal roprcaaotatives on tho ■mfo'a application vraa nnai on 
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could not he rc-oi'cnod.— Zafaryah v. AMut Jianat], 00 A. 807: 
2G A. L. .1. 820 in I. C. 233 A I. U. 1323 Ml 632. 

NVliCD rival parties claim to bo tho legal reprcponlntives of a deceased 
plaintifT or appellant, the Court ahoiild, cither heforo or at the time of hear' 
jng of the Suitor appeal, ascertain and dclcrmino, for the purpo?o of the 
prosecution of the suit or appeal, who is tlio true legal rcprcfonSatiac of tljo 
deceased, and should not admit on tho record nil the rival claimants ns legal 
representatives of tho deceased. — Muhammad i7«Mm v, Khuihalo, 10 A. 223 
(F. B.) : Mar Karain V. Kharao Sinoh, 3 A. 447: Vilhii v. China, 15 B. 
145. See, howover, Sanlali v. Murltdhar, 12 A. 200 ; and Calabai v. Gaiie.rh, 
27 B. IGD, in which all tho cases on tho point have been referred to and 
disenssed. -Sre also Palchur Mahalatihamma x. TVm* Jleddi, CO I. C. 522: 
44 M. L J. CO. 

Order XXII. r. 3 presupposes that Iho party claiming to represent a 
deceased plaintifT is his legal representative ; hut if tho represontativo 
character is denied, or when tno or more porroos claim It, tho procedure 
nrescrihed in this rule should ho (oUoxxcd.^Otda v. Ctfpathee, 17 M. 209 
(distinguished in Mecnatcht Acht v. Ananihanarai/ana, 20 M. 334). 

A dispute within tho meaning of this rulo need not bo botwocn per- 
sons clalnaiog to represent the deceased plaintifT. v. Santinad' 
nyyar, 18 M, 49C (followed in Hantcant Siny v. Ham Gopal, 30 A. 348 : 
6A. L. J. 363; distlngoisbed in Metnatchi Achix. Ananihanarayana, 26 
JT. 224). 

Where an nllegod adopted son of a deceased plaintiff opplica to bo made » 
n legal represeatat/vo of tlio deceased and his adoption and represontativo 
character is denied by the defendant, tho Court is hound to onguiro as 
to his represencative character under this rule. — raft/Vnat/iapar v. Vaithio’ 
-nathayar, 10 I. C. 7D8. See also Valsalabai v. Sambhaji, 20 Bom. L. R. 
902 : 47 I, C. 757. 

The Court executing a decree is not competent to entertain the question 
of the legitimacy of the heir of the deceased judgment-creditor seeking to 
continue execution proceedings.— i46id«nHijsa v. Amimnnissa, 2 C. 327 
(P. C.) : 4 I. A. 66 (affirming 20 W. B. 305). 

A respondent having died, a conditional order was, on tho application 
of tho appellant, made substituting the name of bis alleged representative 
on the record. The order was cancelled upon tho application of. another 
person, who satisfied the Court that ho and not the person whose name 
had been conditionally substituted was the real representative, and who 
asked to have his name put on the record. Held, that the Court had no 
power to substitute the name of tho applicant on the record, and no further 
application having been made by the appellant to complete the record, the 
appeal was ordered to abate.— Barun v. Dwarka Singh, 13 G. L. B. 
45. 

Effect of bringing a wrong repreaentatiye on record. — Where a 
person who is not tho legal represontativo is in fact brought on record as such 
and the Court allows tho wrong representative to be brought on record and 
■to cQotinuQ the litigation, tho bocoGt of that litigation may be taken 
advantage of by tho proper logoi represontativo and tho representatives on 
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record will be accountable to him ; Zamindar of Bhadrachalam r. Baja 
Yenkatadn Appa Bao, 43 M. Ii. J. 486: (1922) M, W. N. 532. 

A decree against a wrong legal representative cannot be enforced against 
the proper legal representatives . — ‘Hanikyanayanim v. LaJcskminarasvnlia, 
139 I. 0 465 1 63 M. L. J. 319. Where a brother of a deceased defendant is 
brought on the record in ignorance of the fact that the deceased had left sons 
and daughters and a decree is passed against the brother, the decree is not 
binding on the estate nor on the pereons rightly entitled to that estate. — 
Pnkhraj v Jamsetji, 50 B. 802: 100 I. C. 185 : A. I. B. 1927 Bora. 63. 


Legal rapresentatiye. who is ?— For the purposes of Or. XXII, r. 5, 
it is sufficient if a person has succeeded in forcing recognition of his status 
flora the deceased and has intermeddled with the deceased’s estate and is 
actually in possession of a portion of it , Goor Bachan Singh v. Gian Singh, 
A. 1. E. 1922 Lah. 175. 

Jlppeal. — No appeal lies from an order under this rulo.—’DumiChand v. 
Ar/fl.a? A. Ptr Bahh v.JattuRam. 131 1.C.294- A.I.R. 1931 Lah. 235. 


No appeal lies from an order dismissing the application of a person 
to be brought on record as the legal representative of a deceased plaintiff, 
such an order not being a decree , Rain Satnip v. Jlfoh’ Bant, 1 L. 493 : 
B7 I. 0. 137 ; Bukmani v. Veerasamt, 80 I. C. 942 : 47 M. L. J. 370 : A. I. R- 
1924 Mad. 813 ; Sahdev v. Vidyawati, 91 1. C. 166 : A. I. E. 1926 Lab. 181. 
The same view was taken by tho Madras High Court in the lecentPuff 
Bench case of Venkala Krishna v Krishna ifedrff, 49 M. 450:50M. L. J. 
485* 95 I C. 499 ; A. I. E. 1926 Mad. 686, where it was held (oven'uUng 
Ayya^ Uudah v. Veerayce, 43 M. 812) that no appeal lies against an order 
refusing the application of a person to be brought on record as the log** 
representative of a deceased plaintiff on the objection of the defenffa’^^ 
even when there is no rival claimant for being brought on the record as 
his legal representative. 


^ An order under Or. XXII, r. 5 which brings on record two rival 
claimants as the legal representatives of a party to a suit without adjudi* 
eating on the relative claims of both is not appealable. — Aptab Shaha v. 
^oyan. 39 I C. 371 • (1917) M. W. N. 148 (27 B. 162 dissented frornh 
S^also Subramania Iyer v, Muthu Vaithiltnga, (1918) M. W. N. 199- 
44 1. 0. 987. « • ' / 


G* Kofcwithstanding anything contained in the foregoing 
, No abatement whether the cause of action survives or 

by reason of death notj there shall bs' no abatement by reason o 
after hearing. the death of either party between the conclusion 
of the hearing and the pronouncing of the 
mont, but judgment may in such case be pronounced notvntn 
standing tho death and shall have the same force and efiect as 
ifit had been pronounced before the death took place. 


AddilTo 
decisions note 


COMMENTARY. 

•“This rule is now; it has been framed to givo 
below. See also notes under S. 50. 


effect to 


tbe 
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Where a parly to a sxiitdicd after ni^ument and before deltrorj’ of 
judgment, the decree passed in the auit or appeal is a valid decree, and cm 
bo executed against the heirs of the deceased defendant under S. 231, C. P. 
Code, 1632 (S. 50) —Ilamaiharya v. AnanUtehniya, 21 H. 311. Srsalso Kama 
V. Anant, 10 B. 807; Chdan Conran x Balbhadra Dat, 21 A. 311 : liaghunatha v, 
Venkatesa, 2G M. 101 : Gofia v. Soourfarammalf, 33 1G7. See also Siirerj/fro v. 

Doorga. 19 I. A. 103 : 19 G. 513 <P C.). 

See the lieport of the Select CommttUe. 

Decision on merits after death and before sabstitntion. — A legal 
action, on the death of a pnrty to it, passes into a state of suspense \7hich 
itself passes into a state of abatement if-tho legal representative is not brought 
on record in time, and, vrhilo the action is in a stato of suspense, no valid 
act which is not purely formal or processual, but which involves a decision 
on the merits of any part of the action, can bo done by the Court. — Bala- 
farmer v. Vasudevan, 52 JI. 933 : 120 I. C. 374 : (1929) 51. W. N. 742 : A: I. B. 
1929 5Iad, 802 : 57 M L J. -121 ; Muhammad Alt x. Allah Dilta, 122 I. C. 
562 : A. I. R 1931 tnh 73. The Court has no jurisdiction to pass a decree 
in a case which is heard after the death of the solo plaintifT without bringing 
his legal representatives on record, and such a decree, if passed, is a nullity. — 
Sasianand v. Uandtram, 129 I C. G75 : A. I. R. 1930 Sind 259. Whore 
the defendant dies before bearing or completion of arguments, the decree is 
a nullity. — Janardhan x. Eamchandra, 26 B. 317 ; American Baptist Mission 
X, Ammalanadhuni, 48 I. C. 859 ; Visvanath x. Lallu, 4 I. C. 137 : 11 Bom. 
L. R. 1070 ; Earatn v. Saluram, 2 L. L. J. 144. See in this connection, Firm 
Palamal x. Fanja Stng, 89 I- C. 661 : A. I. R 1926 Lab, 153 ; Roopekand x. 
Sardarkhan, 9 L. 52G : llO L C. 281 . A. 1. R. 1928 Lab. 869 ; Maharaja 
Kesho Prasad x. Shamnandan, 5 P. 233 : 94 I. C. 28 : A. I. R. 192G Pat. 604 ; 
Badha Prasad x. Lai Sahab^ 17 I. A. 150: 13 A. 53 (P. C) : Junguli . 
Lall V. Laddu Bam, (1919) P. 105 (F. B.) : 4 P. L- J. 240 : 50 I. C. 529 : 
Seshamma v. Venkata, 47 hi. L* J- 235: 80 I. C. 397 : A. I. R. 1924 Mad. 
713 ; Bampratab v. Gavrishankar, 25 Bom. L. B. 7 : 85 I. C. 464: A. I. R. 
1924 Bom. 109 ; Amanat Khan v. Mtyan Khan, 55 I. C. 493. But see Qoda 
Cooporamier v. Soondaramrrtal, 33 M. 167 in which it has been held that a 
judgment passed after the death of a party is not an absolute nullity and 
such judgment is not liable to collateral attack but must be set aside 
only by proper proceedings and unless eo set aside it bars a fresh suit. 

Where a decree is passed against a person in ignorance of his death the 
decree on the application of his legal representative may ba treated as a 
nullity, the legal representative may be impleaded as a party and the suit 
or appeal may be heard de newo under the provisions of Or, XXII, r. 9.— 
See Khalil v. Khalir, 2 Luck. 692 : 101 1. 0. 841 : A. L R. 1927 Oudh 221. 

7* (1) The marriage of a female plaintifi or defendant 
shall not cause the suit to abate, but the suit 
Sulk not abated notxvithstanding be proceeded with to 

ffm^e'art^* * judgment, and, where the decree is against a 
ema e par y. female defendant, it may be executed against 

her alone. 

c. P. 0.— iifi 
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(2) Where the husband is by law liable for the debts of 
his wife, the decree may, with the permission of the Court, be 
executed against the husband also ; and, in case of judgment 
for the wife, execution of the decree may, with such permis- 
sion, be issued upon the application of the husband, where the 
husband is by law entitled to the subject-matter of the decree. 

[S. 369.] 


COMMENTARY. 

Alterations. — This rule corresponds to S. 369, 0. P, Code, 1882, with 
this difference only that the word ” tritcrr ” in sub-rule (2) has been substitu- 
ted for the words “ if the case is one in which, " which occurred in para. 3 
of the old section. 

Liability of husband. — A party having died while a suit was pending 
against him, his widow was brought npon the record, and judgment was 
given against her, which was confirmed in appeal. The original decree 
embraced an award of certain mesne-profits (occurring after the husband s 
death) for which the widow was personally liable. Between the original 
decree and final judgment, she married again and accordingly execution was 
Bought against her second husband, ffeld, that he was not liable and that tbe 
term “judgment ” in this rule did not include the j'udgment in appeal* — 
Stndabun Ckunder v, Mackuitosh, 9 W. B. 442. 


S. (1) The insolvency of a plaintiff in any suit which 
the assignee or receiver might maintain for the 
When plaintiff’s j^enefit of his creditors, shall not cause the suit 
abate, unless such assignee or receiver 
declines to continue the suit or ^unless for any 
special reason the Court otherwise directs) to give security for 
the costs thereof within such time as the Court may direct. 

(2) Where the assignee or receiver neglects or, refuses to 
continue the suit and to give such security 
within the time so ordered, tbe defendant may 
apply for the dismissal of the suit on the 
ground of the plaintiff’s insolvency, and th® 
Court may make an order dismissing the suit 
and awarding to the defendant the costs which he has incurred 
in defending the same to be proved as a debt againsHhe 
plaintiff’s estate. (]S. 370.J 

COMMENTARY. 

Alterations In the rule, — This rule corrosponds to S. 870, 0. P. Code, 
1882, with Bomo altomtions and additions. 


Procedare where 
assignee falls to 
contlnoe soU or 
give seeorlty. 



►^Or. xxn. I'liAlSIirF'S ISSOtVENCr BAnS SUIT 1969 

r. 8. 

Tho word " bankruptcy *' which occurred in tho old section has boon 
omitted. Tho first para, of tho old section is reproduced below for tho pur- 
poso of comparison and obserriog tho chsngo introduced in sub-'rulo (1) 

" The bankruptcy or insolvency of a plaintiff in any suit tohieh his 
assignee or the receiver appointed tinder S. 357 miyht maintain /or the 
benefit of hts creditors shall not bar the suit, ttnleis such assignee or 
receiver declines to continue the suit and to give security for the costs 
thereof udthin such time as the Court nay order.” 

Sub-rulo (2) is almost similar to para. 2 of tho old section. Tho 
• changes mado aro moroly of a verbal character. 

Plaintiffs Insolvency. — This rule docs not apply to a case whoro there 
has been only an application to declaro tboplaiotiil to a suit an insolvent 
and a vesting order mado, but tho proceedings are subsequently annulled, 
and tho party is not declared either a bankrupt or an insolvent : therefore 
in such a case, where a suit has boon dismissed for tho non-appearance of 
the plaintiff or tho Official Assignee on tho date fixed forbearing, Or, IX, r, 9 
applies — Amrita Lai v. Rakhalt Dasst, 27 C. 217: 4 0. W. N. 294; 
Bamchandra v. ShnpaU. 31 Bom. Ii.E. 357: 1181, 0. 252: A, I. E. 1926 
Bom. 202. 

This rule lays down the procedure to be followed when a plaintiff 
' becomes insolvent. Order IX, r. 8 would not apply to such a case, for there is 
known to be no person in the position of the plaintiff who has any right 
or duty to appear. Gopal v. Stiklal, 63 C. 844 : 31 0. W. N. 22 : 
93 I. C. 781 : A, I. R. 1927 Cal. 76. 

If pending a suit the plaintiff is ndjudgod insolvent, the Court ought 
not to dismiss the suit without notice to tho Official Receiver in whom 
the property of the insolvent vests, to appear and state his willingness or 
otherwise to continue the suit; Official Assignee of Rangoon v. Chidambaram, 
(1920) M. W. N. 704 : 12 L. W. 651. 

Section 106 of Act VIII of 1859 (this rule) means that a suit abates 
by the insolvency of the plaintiff, but that the defendant shall not plead 
the abatement without giving the Official Assignee an opportunity of 
prosecuting the suit. 'Where, therefore, tho plaintiff after the institution of 
a suit, became insolvent, and the defendant thereupon obtained an order that 
the Official Assignee should give security for his costs within 14 days, and 
- should be made a party to the suit within one month, and that in default, the 
suit should be set down for dismissal within 8 days after the expiration of 
the time so limited : Seld that such an order was irregular.— /5raAim v. 
Abdul Rahiman. 12 B. H. 0. R. 257. 

If an Assignee who has been substituted for tho plaintiff under 8. 106 
Act 'VIII of 1859 (this section), declines to furnish security within such 
reasonablo time as the Court may order, the defendant may, within 8 
•days after such neglect or refusal, plead tho bankruptcy or insolvency of tho 
plaintiff as a reason for abating the suit,— .Heero Lall v. Carapiet, 13 W. B. 
431. 

After tho institution of a suit the plaintiff was declared insolvent, and, 
■on tho date fixed forbearing, the Offiiaal Assignee appearing applied fora 
. postponement. The Court accordingly made the following order " It is 
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ordered that the suit be dismissed unless the Official Assignee elects withio 
two months to continue the suit and give security for the defendant’s costs.” 
The time for complying with the order was subsequently i extended, and the- 
plaintiff in the meantime obtained an order allowing the insolvency proceed- 
ings to be withdrawn. The defendant now applied for dismissal of the suit- 
in pursuance to the terms of the above order, and the plaintiff objected as he* 
was no longer insolvent and now ready to prosecute the suit, Seld that the 
order had been made in an improper form, inasmuch as this rule gives the- 
Court no power to order the dismissal of the suit, and that the Court could 
now rectify it by cancelling that portion of the order,— Churdlcd v, 
Skamlal, 16 B. 401 

After the institution of a suit the plaintiff was declared an insolvent, and 
thereupon the defendants obtained an order under this rule directing the 
Official Assignee to elect within the time fixed by the order, whether he 
Would proceed with the suit, and, if so, to give security for costs. Sub- 
sequently a creditor of the insolvent obtained an order from the Insolvency 
Court for the examination of the defendants with reference to the estate- 
and effects of the said insolvent. Held, that the defendants who have filed 
written statements in the suit, and who have in that suit given inspectmn 
of the documents in their possession, ought not to be examined until that 
case is heard.— In fc Bhagwandas, 22 B. 447. 

If the Official Eeceiver declines to continue the appeal end to fuinisb 
security, the appeal abates, even without the defendant’s application for dis* 
missal with costs (12B. H. C E. 257 /oUcued and 48 A. 621, 16 B. 404 
and 63 C. 844 considered).— il/«fc^ond Ccitga Bishen v. Dcunie d Co., 10 L. 
208 : 110 I. C. 910 : A. I. E. 1928 Lah. 596. 

After the insolvency of a plaintiff in a suit be has no right to continue 
the suit. It is only the Official Beceiver who should continue the fnit.““ 
Buran Sheriff v. Venkaiarama, 109 I. C 589. 

"Where one of the two decree-holders appellants became insolvent and 
the Official Beceiver was not prepaicd to support the appeal ; held, that the 
insolvent was not debarred from acting as guardian of the other decree-holder 
who was a minor and proceeding with tho appeal on his behalf.— Asa Naixd v. 
Bhhan Singh, 125 I, C. 186 ; A. I. E. 1930 Lab. 205. 

Insolvency of pauper applicant. — Where a pauper applies for leave to 
sue in Jorma pauperis, and after such application is granted, becomes 
insolvent, the provisions of the present rule can bo applied, but not before ; 
Chidambaram v. Bother, 48 M. L. J. 491 : 87 I, 0. 720 : A. I. E. 1925 
Mad. 791. 

" Or to give security.”— Security for costs required to bo furnished 
by tho Official Assignee should bo at tho time when electing to proceed 
with the suit ho brings himself on the record as plaintiff. Where without 
any such security being demanded, tho option is given to tho Offieial 
Assigneo to continue the suit and on that option he has brought himaeff 
on tho record and ho has been prosecuting tho suit, no order for security ot 
costs can bo made at any subsequent stage ; ■ Venuswami lyengaT v. 
Taradaraja Iyer, A. 1. E. 1927 Mad. 611: 100 I. 0. 440. ■ Tho object of 
■ Or. XXII, r. 8 is to mate the Official Assignee, in case he fails in the suit.- 
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liable for all costs of the auti and not only liable for each costs ns vroro 
incurred after ho appeared on the Bcono. Under this rule, tho OIEcial /\3sigQOO 
nhould give security for tho costs of tho suit incurred up to the date when tho 
OfOcial Assignee is made a party plaintiff and not nil costs that may bo 
incurred till tho termination of tho suit ; Qtilam Uussain v, Piaralhj, 
23 Bom. L R. 1074 : A. I. R. 1926 Bom. 533 : 97 I. C. 797. 

Limitation. — Thoro is no limitation prondod for tho Official Assignee 
■to appear and apply for substitotion in place of a plaintiff who is adjudged 
an insolvent or for such plaintiff to appear and apply for tho rostorntioa of 
his name on tho record after tho adjudication is annulled. Till thoroforo an 
order is obtained under Or. XXII, r 8 of tho C. P. Code, the proceedings 
cannot abate and must bo deemed to ceotinuo : Kh\inni Lai v. Hamtthar, 
43 A. 621 : 19 A. L. J. 635. 

Execution proccedingfl — rule doet not appl]/ to execution proceod^ 
ings. See r. 12. 

9. (1) Whore a suit abates or is dismissed 
mentor di*mi8»»V. ^“der this order, no fresh suit shall be brought 
on tho same cause of action. 

(2) Tho plaintiff or tho person claiming to be the legal 

•representative of a deceased plaintiff or tho assignee or the 
•receiver in the case of an insolvent plaintiff may apply for an 
order to sot aside the abatement or dismissal j and if it is 
proved that he was prevented by any sufficient cause from 
continuing the suit, the Court shall set aside the abatement or 
•dismissal upon such terms as to costs or otherwise -as it 
thinks lit. [S. 371.3 

(3) The provisions of section 6 of the Indian Limitation 
Act, 1877, shall apply to applications under sub-rule (2). 

[S. 372-A.] 

COMMENTARY. 

Alterations in the rule. — Sub-rule (1} correspouds to para. 1 of S. 371, 
'G. P. Code, 1882, with verbal changes only. 

Sub-rule (2) corresponds to para. 2 of S. 371, C. P. Code, 1882, with 
some alterations and additions. The words '* the plaintiff or the person claim' 
inj to be the legal representative of a deceased plaintiff or the assignee or the 
receiver in the case of an insolvent plaintiff, ” have been substituted for the 
words, “ but the person claiming to be the legal representative of the deceased 
bankrupt or insolvent plaintiff, '* which occurred in the beginning of para. 2 
-of the old section. The other changes in this snb-rnle are merely verbal. 

Sub-rule (3) corresponds to S. 372-A of the G. P. Code, 1882, with the 
•Omission of the words “applicable to appeals,” which occurred in tho old 
•Section. 
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Limitation. — An application to set aside an abatement or order of' 
dismissal is to be made within 60 days nnder Arts. 171 and 172 of the ■ 
Limitation Act. 

Appeal. — An appeal lies from an order refusing to set aside the abate- 
ment or dismissal of a suit, under Or. XLIII.r. 1 ' 

"Where a party to a suit dies, and more than 3 months after, an appU' 
cation is made to bring on record his legal representative, the application 13- 
one under Or. XXII, r. 9 f2), and the order thereon is appealable under 
Or. XLIII, r. 1 (fe). An order of abatement must necessarily be followed by a- 
decree and even if no decree be drawn up through the fault of the Court, 
such order is appealable. — Lilaram v. Tikamdas, 119 I. C. 537 : A. 1. E. 1929’ 
Sind 225 ; Hassomal v. Pirbtix, 26 S. L. B. 81. 

No appeal lies against an order refusing to set aside an abatement in an* 
appeal — Akkas Mia v. Abdul Aziz, 33 C. W. N. 881 : 49 C. L. J. 538 : A. I. B- 
1929 Cal. 532 

“ May apply for an order to set aside the abatement." — The 
ing persons are competent to apply under sub-rule (2), viz., (a) the plaintiff 
[where a suit has abated under r. 4 (3)3 (6) the legal representatives of a 
deceased plaintiff [where a suit has al^ted under r. 3 (2)] and 
assignee of an insolvent plaintiff [where a suit is dismissed under r. 8 (2)}- 

Each one of the appellants is entitled to prosecute the appeal and to applf 
for setting aside an abatement and for substitution ; Sadhu Saranv.Nond^ 
Kumar, 94 1. 0. 209 : 7 P. L. T. 746 : A. I. R. 1926 Pat. 276 : (1926) P. 97. 

Though the order of abatement of a suit in ioto amounts to a decree, ^* 
can be set aside on an application under this rule. — Nand Ram v. Mt. RalU> 

‘ 105 I. C. 556 : A. I. E. 1927 Lah. 865. 

Where a suit abates on account of the death of the sole defendant in tho 
suit, the abatement must be set aside under Or. XXII, r. 9, before a substr 
tution of parties could be made ; Mt. Bibi Khozaima v. The Official 
datoT of the Kayastha Trading and Banking Corporation Ltd., 2 P* 

A. I. B. 1923 Pat. 417 ; Mahanlh Rawperkash v. Kunj Lall, 4 P. L. T. 567. 
See also JoQunnessa Bibi v. Saiish, 28 C. W. N. 559, ■where it was held that- 
where substitution had already been made the order for substitution could * 
be treated as being one setting aside the abatement. 

If by some oversight the abatement is set aside formally without notice 
to the surviving respondents, their objections, if any, must be heard when ‘ 
the appeal comes on for hearing. — Mir Mahoboob v. Mir Surayudin, 116 I. 0- 
150: A. I. B. 1923 Mad. 1148. 

An application made to bring the legal representative of the deceased ‘ 
defendant on record after the limited time prescribed therefor by 
should be treated as an application to set aside the abatement of suit which ' 
has taken place, and on proof of sufficient cause for delay the application • 
should be granted.— Xtrpa Ram v. Bhagat, 112 I. C. 6 : A. I. E. 1928 Lah. 
740.^ Though as a matter of practice the applicant should stato^ in ' 
application that ho was prevented by sufficient cause from continuing the 
suit, it is not legally necessary to do so ; all that is needed is that be 
should satisfy the Court that there was sufficient cause. — Ibid. See olso- 
Vina Nath v. Sayad Habib, 10 L. 816 : 117 I. 0. 884 : A. I. E. 1929 Lab.- 
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12D. But where in an application for sabstitution of hcira tho applicant did 
not state tho date of death of tho deceased or tho fact that tho suit had 
abated and tliero ^vn3 no prayer for extension of time, for sotting aside tho 
abatement ; fie/d, that tho application for substitution would not bo taken 
as an application for setting aside tho abatement and tho petition was not 
a proper application at all. — Janahtnath v. Ntrodbaran, 57 0. 143 : 124 I. C. 
817 • A. 1. 1?. 1930 Cal. 422 It ia open to tlio Court in a proper case to 
treat tho application under Or XX, r. 4 as an application under Or XXII, 
r. 9. — Hassomal v. Pirbiix, 26 S. L R. 81. 

Whether formal order of abatement necessary before abatement 
can be set aside.— -''Where no application is made within tho prescribed 
time to bring upon tho record tho legal ropresontatives of a deceased plaintiff 
or appellant, tho suit or appeal abates automatically. There is no neces- 
sity to pass an order that tho suit has abated; Ham Gopal y. Bar Kishen, 
7 L L. J 517 : 83 I. C. 478 ; A. I. R. 1925 Lah. 593 ; Qaim v. Nura, 7 L, 
73 ; A I. R 1926 Lah , SaratChandrav.iTaihar Stone and Lime Co. Ltd., 
49 C 62 A, I R ld22 Ca.\. 3‘35:G7 l.C. 017 ; Lackmi Narain y. Muhammad 
Yusuf, 42 A 540 , Ktrpa Itam v. Bhagat Chand, 112 I. 0. 5: A. L B. 1923 
Lah. 74G . TuU\ liam v Aluntcipal Board, 137 I. C. 419 : A. I. E. 1930 All. 
379 But this automatic'abatemont does not follow where a party dies after 
the conclusion of the hearing, — Ibid. In Gujrati v. Sifai, 44 A. 469: 66 1. C. 664, 
the Allahabad High Court held that before there can bo any abatement, 
there must be an order, and it is from the dato of the order that limitation 
begins to run. But the same High Court has held in a lator case that the 
abatement is automatic and does not require any formal order by the 
Court — Uiai Ahmad y. Parskotam, 63 A. 374 : 29 A. L J. 153:129 1.0. 
645 A L R. 1931 All. 154. 

“ No fresh suit " — '^'hen it is sought to revire a suit on the death of 
the plaintiff, the cause of action of the original and tho revived suit must be 
the same, and no fresh cause of action can be imported into the revived 
suit. — Sham Chand v. Bhayaram, 22 C. 92. See also Umrao Begtim v. Irshad 
Husain, 21 I. A. 163 : 31 C. 997 (P. C.). Rule 9, sub-rule (1) cannot bar the 
plaintiff's action unless his cause of action for the present suit is identical 
in whole or in part with the cause of action in tho earlier suit. When the 
former suit is one purely for a declaration and the second suit is for possession, 
it must be taken that the two causes of action are different; Hamcharan y. 
Tulshi Bam, A. I E. 1929 All. 30G ; 119 I. C. 662 ; 27 A. L. J. 492. 

The plaintiff being dead and consequently not appearing on the date of 
bearing the Court passed an order dismissing the suit for default. Subse- 
quently the successors in title of the deceased plaintiff brought a fresh suit 
on the same cause of action after 90 dairs: Aefd, that tho former suit auto- 
matically abated after the expiry of 90 days and so the fresh suit is barred 
under this rule. — Shanker v. Moiilal, 109 I. 0. 387 : A. 1. E. 1928 Nag. 220. 

Where a reversioner sued challenging an alienation and he having died 
the suit abated and subsequently another reversioner sued on the same 
cause of action ; held, that the laUer suit was not barred.~-iacMwia« v. 
Bansi, 12 L. 275 : 131 1. C. 98 : 31 P. L. E 973 : A. I. R. 1931 Lah. 79. 
Order XXII, r. 9 is a disabling rule and should be construed strictly.— * 
Ibid. 
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" SufiBcient cause.” — "Wher© the plaintiff shows sufficient cause for not 
making the application for the substitation of the legal representative of the 
deceased defendant within the prescribed period and when he shows a 

;?c?e desire throughout to effect the substitution, his application is not 
barred . — Syed Hossain Ally v. Ahdur Bahim, 7 0. W. N. 529. 

Mere ignorance of the fact of death is not a sufficient excuse under 
Or. XXII, r. 9 , Gkuni Lai v. Kala Khan, 4 L. L. J. 171 : 67 I. C. 596 : 
A. I. E. 1922 Lah. 61 ; Phulwati v. Mahcshtoari, 75 I. 0. 909. 

Before an abatement is set aside the Court has to be satisfied that 
there was sufficient causa for not applying in time. Ignorance of death, 
standing by itself, may be sufficient cause, but if it is accompanied by great 
delay and dilatoriness it would be otherwise ; Sarat Chandra v. Maihar Stone 
and Lime Co Ltd , 49 C. 62 ; 67 I. C. 917 : A. I. R. 1922 Cal. 335 ; Tirath 
Bam V. Mithommad Abdul Bahim Shah, 73 I. C. 616 : A. I. R. 1923 Lab. 516; 
Jotoala Bam v. Bari Kisken, 5 L. 70: A. I. E. 1924 Lah. 429: 80 I 0. 690; 
Bajant v. Baja Jyot%, 27 G. W. N. 710 ; 75 I. 0. 255 : A. I. E. 1924 C.al. 90. 
Ignorance of the whereabouts of the legal representatives of the deceased 
may also be a sufficient cause unless tho ignorance was due to negligence ; 
Munshi Bam v. Badha, 6 L. L J. 192 : 80 I. C. 694 : A. I. R. 1924 Lah. 461 ; 
Muhammad Mohsin v. Muhammad Abid, 91 1. C. 560. 

Tinder Or. XXII, r. 9, it must be proved that the appellant was pre* 
vented by ” sufficient cause” from going on with the suit within the 
time allowed by law ; otherwise the appeal once abated shall not be 
revived and the High Court has no discretion in the matter . — Gopal Lal^» 
Kerani Gope, 2S 1. C. SOZ. Sec also Daya Singh v. Buta Singh, 118 P* 
1916. 

If the delay was due to mistake or carelessness, the test to be applied 
this : If the mistake or carelessness was real and unintentional and no damage 
has been done to the other side that cannot be repaired by costs or otherwise, 
the application must be granted ; if, on the other hand, the negligence was 

culpable or there was moZaAdcs on the • • • . -able 

hurt would result to the other side, the 
5 Q. B. D. 368 applied). — Bamchandrai 

M. L. J. 234 103 I. C. 288 : A. I. B 1928 Mad. 404. The next friend 

(mother) of the minor plaintiff supported an application for substitution of 
the legal representative of the deceased defendant by her affidavit stating 
that though she was aware of the death of the defendant in time, she was 
ignorant of the fact that, on her death, her legal representatives should bo 
brought on record until the aged father who was conducting the suit on her 
behalf brought the information to her from her counsel to whom he had gp°® 
to give instructions: held that sufficient cause within the meaning of Or. XXU. 
r. 9 and S. 5 of tho Limitation Act has been made out under the 
circumstances of tho case, ospocially as the plaintiff wag a minor and it womd 
bo open to him to say that he was not bound by the result of this suit on 
account of tho negligence of his next friend and file a fresh suit.— 

‘Where tho appellant was a pardanashin lady who had cut off all co°' 
nections with tho place and one of the respondents died in another Province 
but his legal representatives wore not impleaded in time: held, that the delay 
may bo condoned.— I>«rpa Devi v. Shiv Bam, 32 P. L. B. 822. 
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Tbo Court has wido powors to sot asido an nbatcmont aud thoso powers 
shouldbo used somewhat liberally unless there is clear proof of laches. Whoro 
the plaintifT has had difficulties in kcopini; in touch with all his adrcrsarics 
it docs not lie in their mouth to object if the Court should condono the 
delay.— Hasjomal v. Pirbux, 20 S. L. R. 81. 

Whero the petition to sot aside abatement sets out good reasons why 
the appellant did not know of the death of the respondent after the service 
of notice of tbo appeal and there was no particular reason why the death of 
tbo respondent should have come to his knowledge before the time ho alleged ; 
held, that the order of abatement should bo set aside.— v. Bhuba' 
neshwar, A. 1. R. 1927 Pot. 410 : 101 1- 0. 910. 

It is the duty of the person prosecuting an appeal to keep himself 
informed of the existence of his adversary*. A mere plea of ignorance of the 
death of the opposite party is not a sufficient ground for setting aside an 
order that an appeal should abate . — Mohamad AsXari v. Lain, 45 1. C. 
694 21 0. C. G3 

The provisions in Or. XXII. r. 9 (3) do not conOno the “sufficient 
cause" mentioned in suh^rule (2) to the circumstances given in 6. 16 of the 
Limitation Act ; Lackm Maratn v. Muhammad Tusu/, 43 A. 540 : 18 
A. L J. 6S8. 

Where more than three months after tbo death of a defendant in a suit 
the Court brought his legal representatives on record on an application for 
that purpose, on the ground that the parties wore ignorant of the reduction 
of the time allowed by recent legislation, held, that the delay was properly 
excused ; Lakshmilai v. Yestoanl Vithal, 47 B. 92 : 24 Bom. L E 909. 

Where the appellant had reason to suppose that the enactmeut of Act 
XXYI of 1920 wo^d not affect the period of limitation for an application to 
implead the legal representative of a respondent who had died before the 
Act came into force, the abatement was set aside ; Niaz Ahmed Khan v. 
Abdul Latif, A. I. E. 1923 Lah. 475. 

Where one of the defendants died pending the'appeal, and the legal 
representatives of the deceased defendants were under the impression that 
the co-defendants were prosecuting the appeal and challenging the validity 
of the entire decree, it was held that it ivas a sufficient ground for excusing 
the delay in making the application, to bring him on the record ; Chandra 
Kumar v. Sandhyamani, 36 0. 418 : 2 1. C. 412. 

As to what is “ sufficient cause”, see also Shiha Prosad v. 3ati MaitVt 
■ 53 I. C. 585 ; Arur Sinffh v. Todar Mai, 23 P. W. R. 1919 : 49 I. C 501 ; 
Syed Akhiar Eussain v. Qudrat AU, 9 O. & A- L. R. 267 : 73 I. 0. 215. See 
also sub-rule (2) of the rule and S. 5 of the Limitation Act which says: 
“ The fact that the appellant or the a^licant teas misled by any order, practice 
or judgment of the Sigh Court in ascertaining or computing the prescribed 
period of limitation may be sufficient cause within the meaning of the section." 

Sub-rule (3). — Ssenow the present Limitation Act' (Act IX of 1908) 
Ss. 4 and 5. If no application is made within 60 days to set aside the 
• abatement or dismissal under Arts. 171 and 172 of the Limitation Act» 
•the Court has the power under S. 5 of the Limitation Act to admit the 
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application after the expiry of the period, if the applicant satisfies the Court 
that he has sufficient cause for not making the application within 60 days. 

Ignoiance of the death of one of the respondents, in the absence of any 
negligence or other act or omission for which the applicant can be held 
responsible, can be “sufficient cause” within the meaning of S. 5 of the 
Limitation Act, — Lahkmi Chand v. B^ari Lai, 5i A. 280 : A. I. B. 1932' 
All. 459 : 30 A. L. J. 18 : 135 I. C. 159. 

A decree was passed against a defendant in ignorance of his death, 
but on the application of his legal representativ^es, the decree was treated as a 
nullity, delay was excused, the representatives impleaded, and the appeal 
heard de novo — Khalil v. Kkatir, 2 Luck. 592 : 101 I. C. 841 : A. I. B. 1927 
Oudh 221. 

Substitution without setting aside abatensent, — Where a suitabates- 
on the death of a solo defendant, no order for the substitution of his legal 
representative in place of the deceased can be made until the abatement 
has been set aside under this rule ; ilft. Sibi Khozaima v. Official Liquidator, 

2 P. 168 • A. I. E. 1923 Pat. 417. According to the Bombay High Court the 
omission to set aside the abatement is merely a formal defect; Lakihmibai v. 
Teshvant, 47 B. 92 : 24 Bom. L. E. 909, 


10 . 


Procedure In 
case ofassllnraent 
before final order 
in suit. 


(1) In other cases of an assignment, creation or 
devolution of any interest during the pendency 
of a suit, the suit may, by leave of the Court, 
be continued by or against the person to or 
upon -whom such interest has come or devolved. 

|[S. S72.J> 


(2) The attachment of a decree pending an appeal the^- 
from shall be deemed to be an interest entitling the person who • 
procured such attachment to the benefit of sub-rule (1). [New.J 


COMMENTARY. 

Alterations in the rule. — Sub-rulo (1) corresponds to S. 372 of the 
C. P. Code, 16S2, with gome additions and alterations. The change 
introduced in sub-rule (l) will be apparent on a comparison with the provisions 
of the old section, which is reproduced below: “ In other cases of assign^^nt, 
creation, or devolution of any interest pending the suit, the suit may, with the 
leave of the Court given either vnth the consent of all parties, or after service of 
notice in tenting upon them and hearing their objections (»/ any), be continued 
by or against the j'Crson to whom stick interest has come either in addition to, or 
in substitntion for, the person from whom it has passed, as the case may require- 
On a comparison it would appear that tho words “ during the pendency of a 
suit ” have been substituted for the words “ pending tho suit, ” and the wom^ 
“ by leateof the Cotirt ” have been substituted for the words “ with the leave 
of tho Court. " 

Tho words “ fftt'cn either with the consent of all parlies, or 
service of notice in writing upon them and hearing their objections W 
any)” and tho words “ either in addition to or in stibsUtution for, the person 
from whom it has passed, as the case may require," which occurred in tho old 
section have been omitted. 
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On a comparison of sub*ru1o (l) with the old section, it would appear 
that under tho present rule it la not necessary for tho Court to give leavo 
with the consent of tho parties or after sonrico of notice upon them. Cy 
tho ahovo altoration in language, no change seems to have been m.ado in 
the meaning. 

Sub-rulo (2) is now. It has boon framed to orctrido tho case of Chail 
Behari v. Bahinal Das, 20 A. 39, in which jt was held tint a creditor of a 
decreo-holder who had attached the decree ponding an appeal against it 
was not entitled to be made a party respondent under this rule. 

“ Other cases of assignment, creation or devolution of interest 
pending suit." — Rules 2, 3 and 4 de.al with tho case of dorolution of interest 
on tho death of a party to a suit. Rule 7 deals with tho case of creation 
of an interest in a husband on marriage of a female party, and rule 8 deals 
with the case of assigment on tho insolvency of a plaintiff. This rule 
provides for eases of assignment, creation and devolution of interest other 
than those mentioned aboco 

The words *' other eases ” in this rule mean eases other than those 
specifically mentioned in tho previous roles. If therefore tho preceding 
rules, though they have dealt with tho event of death, have so dealt with 
particular cases only, other cases will fall under this rule. A mortgage suit, 
even after an order absolute for sale, is a pending suit until the sale 
actually takes place ; and an application made before sale by the legal repre* 
sentatives of the decree-holder for substitution would fall under this rule ; 
Bhugti'an Das v. Nilkanla, 9 0. W. N. 171 . Ah Bahadur v. linfiullak, 49 A. 
SIO : 100 I. C. 288 • A I. E. 1927 All. 272. Sec also C7ifmnt Lai v Abdul 
AH, 23 A. 831 : Dahoju Subharayadu v. Musli Bamadasu, 42 M. L. J. 301 : 
(1922) JI. W. N. 375. This rule applies in a case in which the death of the 
defendant occurs between tho passing of the prcliroinarj’ and the final decree 
of a suit, and not Or. XXII, r, A.—Bapu v Gulahchand, A. I. R. 1929 Nag. 
142 (F. B.) : IIG I. 0 657; Tularamv.Fultharam, A. I. R. 1921 Nag 32; 
17 N. L. R 81 ; Peetha Stvamiyadu v Ckelasami Bamachandrayya, 120 I. 0. 
77. An application made by an assignee of the preliminary decree for the- 
preparation of the final decree is not governed by Arts. 171 and 176; the 
rules governing abatement did not apply to a person who did not claim to 
come in as legal representative but claimed only as assignee. — Mithan Lai 
v.Maya Devi, 121 I. C. 689: 27 A. L. J. 921: A. I. R 1929 All. 444. 
Rule 10 is a residuary rule governiug only those cases which are not provid- 
ed for by the preceding rules ; Sahdev Stngh v. Vidyawati, 91 I. C. 166: 
A. I. R. 1929 Lah. 181. 

■^^here there was no assignment, creation or devolution of interest in 
favour of a person who was added as a party on the date of such joinder, 
held, that be cannot be taken to have been impleaded as party under 
Or. XXII, r. 10.— Currtnbhoy d Co. Ltd. v. L. A. Greet, 50 C. L. J. 203. 

■Where the original plaintiff died after the decision of the suit but 
before the appeal and his widow got herself substituted as original plaintiff' 
' and it appeared that the substitution was ordered on the basis of the 
evidence in tho case and not on any special affidavit filed by tho widow : held,. 
that the order was not rendered invalid for want of an affidavit. — Bhabani* 

Charan v. SwhHra, 51 C. L. J. 25: 126 I. 0. 203 : A. I. R. 1930 Cal. 270. 
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“ Interest.” — The “ interest ” contemplated by this rule is an interest 
^hich will be vitally affected by the suit ; Harikar v. Oendi Lai, 43 I. C. 811. 
The word “ interest ” in this rule means interest in the property which is 
the subject-matter of the suit ; Sarish v. Ghandpore Co. Ltd., 30 C. 961. 

obtained a decree for money against a certain limited company. The 
•company had sold their properties to a third person who again sold his rights 
to another limited company. On an application for execution of the decree 
against the latter company, substituting them on the record as the legal 
representatives of the former company on their dissolution: Held, that the 
decree could not be enforced against the latter company, this rule not being 
applicable to the case ; Hartsh v. Ghandpore Go. Ltd , 30 0. 961 {followed in 
Arbuthnot’s Industrials v Muthu Gkeltiar, 31 M. 464 : 4 M. L. T. 90). An 
adoption is not a ” devolution ” or the ” creation ” of an interest within the 
meaning of this rule. It is the creation of a status to which certain incidents 
are attached by law ; Ganpairao v, Laxmi Bai, 15 N. L. B. 24. V/herea 
mortgagee being a party to a suit or proceeding ceases to have any interest 
the mortgagor in whose favour the property is released may come under r. 10 ; 
but where in execution of a decree for rent due to him, the mortgagee pur 
•chased the property and an application was made by the judgment-debtor to 
set aside the sale : held, that the mortgagor had no interest either in the 
decree or in the raiyati interest purchased by the mortgagee and that there* 
fore no interest devolved on him and he was conseQuently not a necessary or 
proper person to be impleaded as a party in the litigation.— iJwtfrn Nath v. 
Bhvfanga, 8 P. 900. 

Assignment, creation or devolution of interest pending BUit.-' 
A suit brought on behalf of a mutt by a trustee not properly appointed 
can be continued by a properly appointed successor on whom the repreaenfca* 
tion of the institution has devolved. Order XXII, r. 10, and not Or. 
r. 5 applies to such a case ; Eatnam v. Nataraja, 84 I. C. 200 : A. I. B- 1924 
Alad. 615: 46 M. L J. 841. 

Where a trustee dies or retires or is removed and another is elected in his 
place, the estate devolves on the new trustee and it is a case of devolution 
of interest within the meaning of this rule. The new trustee can be added 
under Or. XXII, r 10; Tkirumalai v. ArunacheUa, 92 I. C. 520: A. I. B- 
1926 JIad. 540 ; A]az Hossaxn v. Alta/, 114 I C. 413 : A. I. E. 1923 Cal. 651. 

A trustee does not cease to be entitled to maintain and continue the 
suit merely by reason of his removal from oi£ce during the pendency of the 
suit, in such a case the policy of the law is that the decree that may be 
■obtained by him will enure for the benefit of tho trust itself and may be 
•enforced by his successor if there be one (following 20 C. L. J. 107 and 
relying on A. I. E. 1923 Mad. 246 and A. I. E. 1926 Mad, 5i0).—Ittunan 
Panikkar v. Narayana, (1928) M. W. N. 746 : 109 I. 0. 789 : A. I. E. 1923 
Mad. 607. 

Wherein a suit for redemption brought by one of fonruralans of a 
Malabar Devaswom making the other uralans party defendants, one of those 
•uralans died, but tho parties wont to judgmonb in ignorance of tho fact; 
held tho death or removal of one of the uralans ponding tho suit or appo^'’*. 
■does not ipso facto make tho further progress and decision of tho suit or 
appeal illegal till his successor is impleaded. — Sekkara Menon v. Para'^es- 
tearen, 03 M. 790: (1930) M. W. N. 705: 32 L. W. 261 : 59 M. L. J. 714: 
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128 I. C. 451 •• A. I. R. 1930 Ma,0. 631. Tho dismissal or rciignation of ono 
trustee aud ttie appointtnent of another can only bo regarded as a devolution of 
interest under Or. XXII, r. lOand does not tend to tho position of tho death 
of a parly . — Sitakasi v. JToodahnjo, 109 I. C. 401 : A. I. R. 1929 JInd. 21G. 

Where n suit is alleged to have been compromised and a document 
embodying the compromise has Iwcn filed in Court, tho suit docs not cease 
to be pending until tho passing of the decree. Consequently it is open to a 
person alleging himself to he tho purchaser of tho property before tho com* 
promise to apply under Or. XXII, r. 10 to bo added as a party to tho suit; 
Lalshan Chunder v. 2S’iit<n/a»noni,-27 C. W. N. 755 (32 C. 483, 13 C. L, J. 
487, 43 JI. 37, 37 A. 326 re/d. to). 

Where tho High Court sends (or the records itx an appeal filed by the 
plaintiff against an interlocutory order of tho lower Court refusing to 
■ appoint a receiver of tho property . tho suit is still pending on tho file of tho 
trial Court and it has jurisdiction to bring on record, tho legal represen- 
tatives of a deceased plaintiff; Dho(jtlat v. Darasha Kooverji, 25 Bom. 
L. R 309. 

The words " during the pendency of a suit ** in Or. XXII, r. 10, relate 
to a suit in which no final order has been made ^Gocool Chunder v. The 
Adminiitrator'General of Benijal, 5 C 726: 5 C. L. R. 569. 

An application by a person who has purchased a portion of a revonuc* 
paying estate for being joined as a party to a suit for partition of that estato 
before the final decree is passed in that suit falls within tho purviow of 
Or. XXII, r. Shankar -7 Kutubuddin, 123 I. C. 473: A. I. B. 1930 
Nag. 212. 

There is no power to make a substitution under this rule after a final 
decree has been made and before any question of execution proceedings has 
arisen ; Quare, whether substitution can be made even in execution pro* 
ceedings . — Cunningham v. Fred 'Strpftens, 57 G. 1 143 : 130 I. C. 907 *. A. I. B. 
1931 Cal. 51. See also SrjTziVo^a v. Pratapa, 49 M. L. J. 704 : 91 I. 0. 820 • 
A. I. E. 1926 Mad. 244. 

A party seeking to bind the Official Assignee by the result of a suit, 
pending which the interest in its subject-matter has devolved upon him by 
operation of law, should apply under this rule to have him joined as a patty 

to th'' — "*• ' ‘in assignment of an 

■ ' dency of the suit. — 

Punit • . • . • ■ The " devolution” 

referred to in Ur. XXII, r. 10 is not of the same character as is referred to 
in the definition of " legal representative ” in S 2 (ll) and only means tho 
devolution of the interest of tho person who instituted the suit ; Lakshmt t 
S ubbarama, 28 M, L J. 491 : 29 I. G. 142 

The cases of assignment, creation, or dovolution ” of any interest 
pendiog a suit contemplated by this rule ore those in which " tho person to 
whom such intorest has come” ia arrayed on tho same side in the suit as 
" the person to whom it has passed.” Held, thoroforo, that a compromise in a 
Suit for land between tho plaintiffa and of tho dofondants, whereby the 
-latter consented to a decieo being given to tho former for half of the land 
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•^vas not a " case of assignment " of interest in such land witbin the meaning 
oi this rule. — Badha Prasad v. Bajendra Kishore, 6 A 2Q9. 

Order XXII, r. 10 applies to an application made by a person ^vho has 
not obtained any assignment directly from a party to the suit but has 
- obtained an assignment derivatively from a party to the suit. — Prasantio 

Ku'har V. Ashutosk, 18 0. W. N. 450 : 20 I. C. 685. 

■Where a public trust is representated at different stages of a suit by 
• different representatives, one not claiming under the other, the rule applicable 
, to the case is Or. XXII, r. 10, and not Or. 'XXII, r. 3 of the C, P. Code ; 
Sundaresan Chettiar v. Viswanada, 45 M. 703 : 43 M. L. J. 147 : (1922) 
M. W. K 444 

This rule is applicableito a case where a suit is brought by a deity through 
the Mohunt and Shebait and on his death an application is made for the 
substitution of another as the next Shebait and legal representative 
(46 H. h J. 341 referred to). — Sn Sri Keshab Bat Jieu Thalcur v. Baja Jyoti 
Prosad, 36 C. VJ. N. 816. 

A person who had advanced monies to the plaintiff to carry on the suit 
and had obtained au assignment of half of her interest, which assignment 
was disputed by the plaintiff, was made a party defendant on his own 
application only upon the statement of the plaintiff that the assignment was 
executed but without deciding her objection that the assignment was not 
good and valid. — Bajaranee Dassee v. Debendra Nath, 3 0. W. N. 754. 

A mortgagee of the defendant's property before suit, who has also mads 
further advances to the defendant on the same security after the suit, |S 
entitled to be made a party to the suit under this rule on the defendant s 
declaring his intention of abandoning his defence. —i4ftmed67ioy Bubtbhoy v. 
Vulkebhoij, 8 B. 323. 

The language of Or XXII, r. 10 is sufficiently wide to cover the cases of 
leases such as those which are alleged to have been granted by the defendants 
during the pendency of the litigation. — Bamkumar Lai v. Baja Muhand, 
1 P. li J. 596 (39 C 220 See also hlaharaj'a Sir Manindra Chandra 

V. Bam Kumar Lai Bhagat, 27 C. 'W. N. 29 (P. 0.): 36 0. L J. 542: 49 !• A- 
220: 63 I.' C. 973. 

When certain persons applied to be made co*plaintiffs and failed, they 
• could not apply to have the application treated as one under Or. XXII, r. 10 
for substitution of new plaintiffs on the ground that there had boon a 
transfer or devolution of interest from the plaintiff, nenffen^e Ute. — Bibij'an v. 
Abdul. 36 I. 0. 919. 

Where one of the plaintiffs died during the pendency ofa8uita°4 
after the expiry of the period daring which the heirs should bo impleaded 
but before the Court bad made a formal order of dismissal, certain assigoo®^ 
from the deceased applied to be substituted as party.pla'intiffs; held, tba*i 
au order of substitution could bo made. — Kader Bux v. Salimuddt, 
60 0. L. J. 643 : 126 I. C. 401 : A. I. B. 1930 Cal. 267, 

The words “ devolution of interest ” in this rule do not moan only 
devolution by death, but are applicable to a c.aso in which, ponding a snit 
instituted by the manager of the Chota Nagporo oncumbored estate, the estate 
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is released from tlio manuRCtncnt and restored to the owners. It is open 
in such a case to persons alleging themselves to ho owners of the estate 
to apply to bo made plaintiffs in the place of tho manager, under this 
rule.*“Sourin<Jrfl J/olmn Ta'icre v. Sirmoni Debi, 23 C. 171 : 0 C. ^V. N. 307. 
Tho assignee of a mortgage decil has a right to come in under this rule. 
■When a receiver has filed a suit and has heon discharged during its pendency 
tho person hcncfieially entitled to tho property, may bo allowed to continue 
the suit as plaintiff.-— 3/acIeoff v. .^iisan, 30 B. 250 t C Bom. L. R. 09G. 

Tho insolvency of defendants in a mere money suit does not affect tho 
devolution of any interest upon tho Official Assignee within tho meaning 
of this rule which is substantially tho same in its terms as S 372 of tho 
old Code.—Jethalal KaUanJi v. Cangaram, 29 I. C. SO ; 8 S. I/. R. 325, 

On tho death of tho plaintiff, his sons, who were more heirs of a joint 
ilitakshara family, of which Ihtir father, tho deceased plaintiff, was a 
managing member, applied for tho revival of tho suit. 17<W, that it was 
not necessary that either letters of administration or a cortificato under Act 
"VII of 1889 should bo obtained in order to entitle tho applicants to ask that 
they may bo permitted to proceed with the suit. — Rce/rn; v, Bhyro PcrjcHd, 
23 C. 912. 

An adoption is not tho creation of an interest within Or. XXlI.r. 10, but 
is the creation of a status. It does not operate as a devolution of interest or 
as an alienation. — Ganpat Haov. Laxmt Bat, 43 1. C. C4. 

If a person applies to bo substituted or added under Or. XXII, r. 10, on 
the ground of an assignment pendmU lUe and it is disputed, tho Court has 
power to decide that dispute. This rule is not confined to cases of admitted 
assignment, creation or devolution of interest —i^nday Alt v Biuodint, 29 
C. L. J. 362 ; 51 1. C. 233 , Snrendro Naratn v Nttyendra Naratn, 90 1. 0. 
267 : A. I. E. 1926 Cal. 173 , Allah Jawaya Lajpat Bat, 94 I. C. 926 : 
A. I K 1925 Lah. 574. 

Assignment or devolution of interest pending appeal. — This rule 
does not apply to a case where the devolution of interest occurs between 
the time of the passing of a decree and the time of filing an appeal from the 
decree.— Collector of Muzaffarnagar v. Busatni Begam, 18 A. 86 (distin- 
guished in In re Durga Prasad, 22 A. 231). See also Naratn Stngh v. Dy. 
Commr., Fartabgarh, 38 I. O. 611 : 20 O. C. 31. 

Held, that the rule applies as well as to the case of a devolution of 
interest pending an appeal as to tho case of a devolution of interest pend- 
ing a suit. — Held, also, that a person may, under this rule be added or 
substituted as a party either on his own application, or on the application 
of one of the parties already on the record. — Gokul Chand v Sarat Chandra, 
18 A. 235 (followed in In re Durga Prasad, ^ 22 A. 231; Bajant Eantav. 
Baja Jyoti Prosad, 27 C. W, N. 710). 

Death of respondent ponding appeal. — Eight of assignee of his interest to 
he substituted in his place. Held, that where there has not only been the 
death of tho respondent, but an alleged prior conveyance to him of the 
property awarded by the decree appealed against, there is a fact in addition 
to the fact contemplated by S. 368, 0. P. Code, 1832 (Or. XXII, r. 4) and 
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this rule being alone sufficiently inclnsive, must apply. — Bajaram Bhagmt 
V. Jibai, 9 B. 151 (approved in Jamnadas v. Sorabji, 16 B. 27). 

A obtained a decree against B, declaring his right to a house. The decree 
ms reversed on appeal, and A'a claim was dismissed. The High Court 
reversed the decree of the District Court and remanded the appeal. On 
remand the District Court made a decree in favour of A confirming the 
original decree of the first Court. Subsequent to the decree of the District 
Court on remand, B sold the house to G. B then preferred a special appeal 
to the High Court, but died before it was heard. Held, that G could not 
carry on the special appeal after B'b death. — Moreshwar Bapuji v. Kushaba, 
2 B. 248. 

Assignment of decree pending appeal — Assignee of decree made res- 
pondent to appeal — Decree reversed in appeal — Liability of assignee for 
costa of healing in lower Court. Held, that the assignee of a decree, 
is made respondent in an appeal from it and takes no steps actively to 
support it, ought not to be ordered to pay costs.— Bamji Morarji 'v. 

ElUs, 20 B. 167. 

A receiver who filed the appeal was discharged and a new receiver was 
appointed in his place. Held, that the litigation commenced by him did not 
abate, but it cannot proceed without his successor being impleaded.*"^^**^® 
Parade$t v. Dhelh Jagannadha, 28 M. 157. 

By leave of the Court. — Eule 10 nsakes it discretionary with the Court 
to allow an application for substitution in the circumstances of a particular 
case. Such discietion cannot be interfered with in revision. Unless the 
law casts a duty on the plaintiff to bring the Eeceiver or trustee on the 
record it cannot be said that the insolvent must bo represented in the suit. 
He has no right to remain on the record as a defendant and be cannot 
insist that he must remain on the record through his trustee. — Prince Victor 
V. Kumar Bhairabendra, 34 0 W. N. 63 : 125 I. C. 851 : A. I. E. 1930 
Cal. 388. 

No new suit. — The suit, carried on with the leave of the Court by the 
person who has acquired an interest by devolution, is not n new suit. It is 
the old suit carried on at his instance, and ha is bound by all proceedings up 
to the stage when he obtains leave to carrj' on the proceedings ; Bai Caran 
V. Biswa Nath, 20 C. L. J. 107. The essence of this rule, whether applied to 
proceedings in the Court of tho first instance or proceedings in appeal, is that 
the suit is one from the beginning, and that the addition of the transferee 
does not initiate, as regards him, a new proceeding ; Ghunni Lai v. Ahdut 
Ali, 23 A. 331. 335. 

Limitation.— Tho right of the assignee to apply for substitution in a 
ponding suit is a right which accrues from day to day and is not therefore 
barred by limitation. — Eedamaih v. Hara Chand, 8 C. 420 ; Surendra 
Keihuh v. Khcttcr Krishto, 30 0. 609 ; Prasunno Kumar v. Ashutosh, Jo 
0. W. N. 450. 

In a partition suit a proUminary decree was made in July 1887. ^ SinW 
then no stops had boon taken to carry out the decree. The plaintiff, the 
father of tho petitioners, died in December, 1891, leaving the petitionoi^* 
who now applied to have tho suit revived in their name. Hrid, that the 
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application Tras made in a ponding suit, and though falling within this rulo 
was not time-barred, the right to apply being ono which nccruci from 
day to day.^Iiam Nath v. Uma Charan, 3 0. W. N. 760 (8 C. 420 
foiloved). 

After the preliminary* decree and before the Onal decree whore the 
jadgmont-debtor dies and more than sir months after his death an appli* 
cation is made to bring his legal representatives on the record, such appH* 
cation falls under Or. XXII, r. 10, and not under Or. XXII, r. 4 and is not 
barred by time ; Tularam v. TnVaram, 64 I. C. 307 ; Dapii v. GutaUhand, 
116 I. C. G57 (F. B.) : A. I. R. 1929 Nag. 142. 

Appeal against orders under this rnle.— Under Or. XLIII. r. 1, Cl, (f). 
an appeal lies from an order under this rulo giving or refusing to give 
leave.-^Midnapore Ztmindary Co., Ltd. v, Naresh, 54 C. 71G : 104 I. C. 
842 : A. I. R. 1927 Cal. 8H. 

On an application for substitution made under this rule, it was 
objected that the application could not bo granted, but the Court overruled 
the objection and ordered the sobslitotion applied for. Seld, that the 
order for substitution was practically the same ns an order disallowing 
objections, and that there was nothing in the terms of S. 588 (21), 
C. F. Code, 1882 (Or. XLIII, r. I, CIs. (A;) and (1)], to prevent an appeal 
from that oidoT.—Soutindra Mohun Tagore v. Stromoni Ikbi, 28 C. 171 : 
6 0. W. N. 307. 

An order dismissing on its merits an application by the assignee of a 
plaintifl in a suit to be brought upon the record either in addition to or in 
substitution for the plaiutifT, is a jndgmont within the meaning of article 
15 of the Letters Patent and an appeal lies therefrom -^Commercial Bank 
o/ India v.Sabju Saheb, 24 M. 352. 

No appeal lies from an order dismiBsing an application by an assignee 
who obtained the assignment prior to tbo institution of the suit, as the order 
did not come under this rule, the assignment not being made pending the 
suit. — Equitable Trust Co. v. Hafiz Mohammad Halim d Co., 25 A. L. J. 985 : 

108 I. 0, 699 : A I. E. 1928 All. 120. 

Ad application by a mortgagee to be added as a party to a partition suit 
is an application under Or. XXII. r. 10 and an order granting or refusing it is 
appealable in accordance with the provisions of Or. XLIII, r. 1 (0. (iS I- A. 
220 explained).— 7ad« NafA y. 35 0. W. N. 29G : 1341. 0.307: 

A. I. R. 1931 Cal. 594. 

Execution proceedings.— It is doubtful whether Or XXII. r. 10 
applies to execution proceedings. — Harish Chandra v, Chandpore Company 
Limited, 30 0. 961. This rule seems to have been rnade applicable to 
execution proceedings by Or. XXII, r. 12 by the principle of exclusion. — 
Mtdnapur Ztmindary Co. Ld. v. Kumar Naresh Narain Roy, 16 0. W. N. 

109 (SO 0. 961 referred to). See the Quan in Cunningham v. Fred. Stephens. 
67 0. 1143 ; 130 I. C. 907 ; A. I. R. 1931 Oal. 51 and notes under r. 12, 
post. 
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11. In the application of this Order to appeals, so far as 
maybe, the -word “ plaintiff ” shall be held to 
(Application of include an appellant, the word ^‘defendant" a 
Order to appeals. respondent, and the word “suit” an appeal. 

' [S. 682 .] 

COMMENTARY. 

■ Alterations. — This rule corresponds to the latter part of S. 582, with 
some alterations. The first portion of tbe section has been incorporated in 
S. 107. 

This rule gives effect to Soshi Bhusan v. Grish Ch-under, 11 C. 694 ; 
Chajmal Das V. Jagdamba Prasad, IQ A. (P. "B.) ; Debi Diny.Okunna 
Lai, IQ A. 264 (P. B.); Rajmonee Daheey. Chunder Sant, 8 0. 440 : 100.Ij.B. 
437 ; Chajmal Das v. Jagdamba Prasad, 11 A. 408 and JSem Kunwar v. Amla 
Prasad, 22 A. 430. In these cases it has been held that the word ” plaintiff’’ 
or “ defendant ” must be held to include " appellant ” or ” respondent ” 
respectively. The cases in which a contrary view was taken have been 
overridden by this rule. 

This rule does not apply to an application under 8. 21*A, Punjab Alienation 
of Land Act, for revision of an order of the District Judge.— Scorcicrj/ o/ Stati 
V. Amar Singh, IX L. 706; 32 P. L. E. 190; A. I. E. 1930 Lab. 776 ; 126 1. 0 
441. 

Death of appellant or respondent— Abatement of appeal.— Whete 
the tight to sue is a personal right, it ceases with the death of the appellant 
and the appeal abates, as in. the case of atevetsionet. — Sakyahani v. Bftovan*, 
27 M. 588. 

The test to determine whether or not the failure to bring upon the 
record the heirs of one of several respondents, who has died, has the effect 
of causing an abatement of the entire appeal or qxia that particular res- 
pondent alone, is as to whether or not the appeal can be decided without, 
as a result of that decision, bringing into existence two decrees contrary to 
each other. If the result of hearing and deciding the appeal would be to 
bring into existence two decrees of Courts of competent jurisdiction contrary 
to each other, the appeal must abate ns a whole ; Shco Chandv. Siia Ban, 
A. I. E. 1927 All. 331 ; 100 I. C. 402. 

"Where pending an appeal by the plaintiff in a suit for malicious pro* 
Bccution on the ground that the damages awarded wore insufEcientrths 
appellant (plaintiff) died ; Held, that the appeal abated ; .MuruvapP'^ 
Chetliar y. Ponnusami. 44 M. 828 : 41 M. L. J. 304; (1921) M. "W. N. 438. 

At the date of the hearing of the appeal the appellant was dead, but 
neither the pleader nor the Court was aware of the fact'. The Court beard 
and decided the appeal. Subsequently the deceased appolltmt’s son apP|*e“ 
for re-hearing of the appeal. Held, that the decree of the lower appoj^to 
Court was a nullity. The Court was bound under 8.'365, 0. P. Code, ISS-^ 
(Or. SXII, r. 3) to enter his name on the record and to rehear the appoa** 
Janardhany. Ban Chandra, 26 B. 317. 
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Vi’iioTO there ^vcro two appeila from tho samo decree, one by the plain- 
•tiff and tho other by the 2nd defendant, tho scbstitation of tho legal 
Tcpresontatircs on tho death of tho plaintiff in his appeal will not onuro for 
•the bonehk of tho other appeal ns well, and tho 2nd defendant not having 
brought on tho record of his appeal, his appeal abated — S^antaronaraina v. 
Laxmi, 130 I, C. 764; 33 Ii. W. 411; A. I. R. 1931 Mad. 277: 60 
*M. L. J. 267. 

Death of joint appellant ponding appeal — Legal representativo of tho 
•deceased appellant not brooght on tho record.— Appeal proceeded with 
by sarviving appellant. that tho appellate Coart had power to hoar 

•the appeal and roverso the wholo docroo under S. 544, 0. P. Code, 1832 
'{Or. XLI, r. 4 ). — Ohintaman v. Oanjabat, 37 B. 234: 5 Bom. L. K 90. 

pending the bearing of a special appeal tho appellant died, and after 
the prescribed period of limitation, his son and sole heir applied to bo 
substituted as appellant in place of the deceased for the purpose of prosocutiog 
the appeal. Held, that the application was not made under S. 365, 
(Or. XXII, r. 3) but under S. 537, C P. Code, 1977 (S. 103) and was, there- 
•iore, not barred by Arks 171 and 172 of tho Limitation Act — In the matter of 
Ham Sunder, 3 C. L. R. 440. 

Leave to revive the widow's appeal which abated on her death before 
the hearing, was obtained by the younger daughter of the deceased talukdar, 

' one of the defendants; she being next among those who would have a claim 
to inherit the taluk in succession should the appeal be decreed. Beld, that 
k- tjjg gjjlj Jqj. taluk, and 

: . . • • * • * her own which she might have 

i : . . . ■ had belonged to tho deceased 

•other than the talukdari estate.— Hmrao Be7am v. Irshai Husain, 21 0. 997 
(P. C.) : 21 1. A. 163. 

Procedure analogous to that laid down in S. 868, 0 P Code, 1832 
(Or. XXII, T, 4), in respect of the death of a defendant must be applied 
in the case of the death of a respondent. Where, therefore, a respondent 
■ dies pending an appeal, the appellant is at liberty to select one or more 
persons to defend the appeal; and no person, other than the person so 
selected, has a right to force himself into the proceedings and to claim 
to have his name entered as representative o! the deceased respondent against 
the appellant's consent.— LafejAmi6o» v. Balkrishna, 4 B. 654. Seo also 
Bajmonee Dabee v, Chundcr Kant, 8 C. 440: 10 0. L E 437. 

Where thei manager of the family died after the disposal of the appeal 
"hot before the second appeal was 61ed and the succeeding manager and the 
-other adult co-parcener were impleaded os party respondents: held, that the 
•omission to implead the legal representatives of the deceased manager was 
not fatal to the second appeal . — Sutdjaraghava v. Adinarayana, (1932), 
M. W. N. 491. 

Although a Court is bound by S. 368, C, P. Code, 1882 (Or. XXII, r. 4) 
to place on the record the name of the person alleged by tho appellant to be 
the legal representative of a deceased respondent, nevertheless, where a 
person, other than the person alleged by the appellant to be such representa- 
tive, claims, on good pritna facie grounds to be the representative of the 
••deceased respondent, and the interest of the person entitled to the estate of , 
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tfao deceased may be prejudiced, the Crmrt sbould under S. 32, 0. P. Code, 
1882 (Or. I, rr. 8, 10, 11), proceed to make such olaimant also a parky to the 
appeal , — Athiappa v. Ayanna, 8 M. 300. 

On the death of a respondent pending an. appeal, the assignee of bis- 
interest has a right to be eubatitnted in bis placie . — Bajaram Bkagtcat' 
V. Jibai, 9 B. 161. 

■Where several plaintiffs or defendants jointly appeal against a decree • 
to -which S. 644, G. P, Code, 1832 (Or. XLI, r. 4) applies, the death of ' 
one of such appallanta, if no legal representative of the deceased is brought 
upon the record within limitation, can only have the effect of causicg- 
the appeal to abate only as against tbe deceased appellant ; it cannot have 
the effect of causing the appeal aa a whole to abate , — Bam Seu'ak- 
V. Bamfiar Pande, 25 A. 27 (22 A. 222 werrtiled: 16 A. 211 distinguished). 
See also Alla Bakhsh v. Madho Bam, 23 A, 22; and Ghandarsanj v. 
Kkimabhai, 22 B. 718 (followed in Bo* Full v, Adesang, 26 B. 203 and in 
Upendra Kumar v. Sham Lai. 34 C. 1020 : 11 C. "W. N. 1100 ; 6 0, L. J. 715; 
referred to in Chintaman v. Gangabai, 27 B. 284). But where the relief 
sought against two defendants ts joint and indivisible, abatement against one 
is abatement against all ; Sardara v, Allayar. 73 I. C. 604 : A. I. B. 1923 
Lah. 132. 

AMabotadau lady transferred a share of her immoveable property to- 
certain persons whose shares in tho subject-matter of the transfer were 
separately specified, M brought a suit for pre-emption against the transferees, - 
which was dismissed and M appealed. During the pendency of the appeal one of 
the transferees died and nothing was done to bring his legal representatives on • 
record. Beld, that the appeal abated as against the deceased only . — Hadho v. - 
Mt. Mehro, 124 1. C. 338 : A. I. E. 1930 Iiah. 33. 

Where a joint decree (or possession in favow of the several plaintiffs- 
was passed by the trial Court and pending an appeal therefrom by the defend- 
ant, one of the plaintiffs respondents dies and bis legal representatives are •• 
not brought on record within time, tho whole appeal abates ; Aiian Mirdha v. 
KaU Kumar, 68 I. C 194. Sheikh Dendoo -7. Shatkh Sachoo, 73 LO. 2. 
Ponding an appeal by the plaintiffs in a suit for ejectment, one of them died ' 
but his legal representatives were not impleaded : held that the appeal abated 
as a whole. It was held, however, that the surviving plaintiffs, could, after' 
..u*-,'...;-.,. — .-4 iu- ...I,:..* - for joint possession with 

’ • ' ' ■ • • • • tion of payment of costs to 

• : ■ . . 33 C.W.N. 359 : 119 1-O- 

814 : A. I. B. 1929 Cal. 519. See, however. Surajmal v. Pyarkhan, 27 N. L. B. 
220 : 134 I. 0. 679 *. A. I. E. 1931 Kag. 184, noted under r. 3, ante. Pending 
an appeal by tho defendants against a decree for joint possession, one of the 
piaintiffs-respondentB died and his legal representative was nob brought on 
record ; held that tho appeal could nob proceed in tho absence of tho hoirs of 
the dead plaintiff . — Laxmanlal v. Narayan, A. I. B. 1929 Nag, 858 ; 121 !• O' 
CC4. When a declaration is sought to Iho effect that certain lands appor 
tain to the plaintiff's villago and not to another village, tho suit will not 
ho properly constituted unless all tho proprietors of the other village are 
impleaded, ae tho claim is indivisilde. So where on tho death of some of the 
defendants during tho trial and after tho filing of tho appeal, the plaintm* 
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‘did not bring their roprosentatives on record, tho Bait must abate in ioto-^ 
not merely qua tho deceased defendants alono.— Prasad v. Muhammad 
Wahid, 9 P. 693 : 123 1. 0. 119 : A. I. R. 1931 Pat. 17. Whoro 14 poraons 
sued for a declaration of their right to take water from a tank and tho dofond* 
ant appealed against the decrcoof the trial Court bat daring its pendency one 

• of the plaintiffs died and his heirs wore not brought on record : held that the 
entire appeal did not abato since tho plaintiffs could soparatoly havo brought 

. a sait for such declaration. In such a case tho docroo cannot bo said to be a 
1 joint decree merely becaaso there is ono piece of paper on which tho names 

• of all tho plaintiffs are entered. Tho Court may howoror refuse to continue 
the appeal if tho decree that may bo passed would bo ineffectual. — XJmrao 
Singh v. Kapuria, 31 P. L. R. 2G9 : 12 L. L. J. 82 : 128 I. C. 63 : A. I. E. 
1930 Lah. 651. If the nature of a suit is such as to require tho presence of 

. all the parties interested in the subject-mattor of the litigation and if the 
absence of any such party prevents tho adjudication of the claims of the 
parties on record, tho suit or appeal cannot proceed at all. Consequently it 
will abate in its entirety ; such for example are suits for pre-emption and 
-suits for dissolution of partnership. In this view it follows that it lies on 
the party in default to satisfy the Court that the nature of the suit is sach 
. as to permit of its progress notwithstanding tho defect in the array of the 
, parties. — Sura/mal v. Pyarkhan, 37 N. L. R. 220 : 134 I. C. 679 : A. I. B. 
i 1931 Nag, 184. 

'Where for failora to bring on record the representatives of one of the 
'respondents who is a necessary party, the appeal abates, it also abates as 
lagainst all respondents; lla ZanMyetn v. hlaunq Kyaw ZantlPh, 189: 

‘ 74 I. C. 1037 : A. I. R. 1923 Bang. 258. 

Where a respondent dies during the pendency of an appeal and his 
legal representatives are not brought on record within time, tho appeal 
automatically abates as against him, even where the appellant is not aware 

• of his death ; Sheo Ohand v. Sita Bam, 100 I. 0. 482 : A. I. R 1927 All. 331 
.(A. I. E 1926 All. 217, /cfW.). 

Where one of four respondents in the lower appellate Court died, and 

• no application was made within the period of limitation to put the legal 
f representative on the record, and, in the application that was eventually 

made, a wrong person was named as legal representative : Beld, that the 
appeal was one where the right to appeal did not survive against the survi- 
ving respondents, but against them and the representatives of the deceased 

• respondent. Under the circumstances S. 368, 0. P. Code, 1882 (Or. XXII, 

• T. 4), read with this ride, applied, and the proper order was to have directed 
-the suit to abate. — Hem Kumvar v. Amba Prasad, 22 A. 430 {distinguished 
) in Joy Gobind v Monmotho Nath, 33 C. 580). See in this connection 
! Dharanjit v. Chandeshwar, 11 0. W. N. 604; 5 C. L. J. 393. 

1 1n aosuit for accounts of partnership business, all the partners are 

• neces8aryrpaEties.,and the suit cannot go on in the absence of any one of 
' them. vA respoddent, to whom a sum of money was dne under the decree 
"Of the first Court died, pending an appeal to the High Court. An applica- 
tion for substitution of his representative was made more than 6 months 

..after his death, and no sufficient cause was shown for the delay. Held, 
^'Ihat the nature of the snit being suoh that the right to sue did not-survive 
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against the other defendants (respondents) alone, the appeal abated.— 
Gkunder y. Gangadas, 31 I. A. 71; 31 0. 487 (PlC.): 8 0. W. N.-442: 
lA. L. J. 145: 14M. L. J. 147. ; ' ' ' 

• , Where in an appeal the interests of the several respondents cannot be- 
discriminated, an order of abatement in respect of one of the respondents 
results in the abatement of the appeal {gainst all; Srimati Gol Asmater 
Khatun v. Nawab Ehajeh Sabibulla, 64 I, C. 49. 

An appeal does not abate by reason of the failure of an appellant- 
to bring on record, the representative of n deceased respondent within 
the prescribed period, if the appeal can proceed, in the absence of such 
representative, to a final and complete adjudication. — Renga Srinivasa 
V. Gnanaprakasa Mudaliar, 30 M. 67 (31 C. 487 : 8 0. W. N. 442 : 31 1. A. 
71 distinguished). 

Where on the death of a respondent it appears that his heirs are already 
parties to the appeal, it cannot be said to have abated merely because no- 
fresh application is made to bring on the record the legal representatives of 
the deceased ; Kartar Singh v. Lai Singh, 59 I. 0. 238. 

When during the pendency of an appeal against a decree for rent one of 
the plaintiffs (respondents) died and his heirs were not brought on the 
record ; held, that the appeal ought to be dismissed. — Tarip Dafadar v. 
Ehotejannessa, 10 0. W. N. 981 (6 0. W. N. 196 followed). 

Where the special appellant died during the pendency of the appeal; 
held, that the appeal must abate and that the respondent could not regutra 
that it should proceed, in order that he might have an opportunity of taking, 
objections to the decree of the lower Court. If the respondent desired to- 
secure the right of asking for a decision on bis objection, be must file a 
separate appeal. — Jaita v. Salu, 3 B. H. C. R. 81. Though the legal represen- 
tative of the deceased party to an appeal has the right, if he so chooses^ to 
apply, to have the decree vacated and the case freshly decided after hearing 
him, it is not open to the party who was (alive and) really heard and against 
whom a decree was passed on the merits, to take advantage of the death of 
the opponent and claim a re-hearing on the merits (following 39 M. 386).— 
Surya Narayana v. Joga Baa, 32 L. W. 647 : 123 1. C. 607 : A. I. E. 

Jfad. 719. 

See notes under rr. 3 and 4, ante. 

Limitation for application for substitution.— Articles 176 and 177 

of the Limitation Act IX of 1908 ate now applicable to applications to have the 
'legal representatives of the deceased appellant or respondent made a party, 
and the period is G months from the date of the death. These articles have 
overridden the cases (12 0. 590 ; 10 A. 264 ; 7 A. 693 and 10 B. 663) in which 
it was hold that Art. 178 of the Limitation Act, 1877 ■ (Art. 181 of Act IX of 
1909), was applicable to such cases. 

When a respondent in a second appeal dies during the pendency of the- 
appeal, an opplication by the appellants to substitato his heirs on the rocora 
is govomod by Art. 177 of the Limitation Act.'^Upendra Kumar v. Sham' 
Lai, 34 C. 1020 : 11 0. W. N. 1100: 6 C. L. J. 716 (29 M. 529 
from).' See aUo Madhuban Das y. Narain Has, .29 -A.* 635: 4.A, L. J. 
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(29 T>r. 629 not foUwed ) ; end VahkalagaddatNarasimham y. VahituUa Sahtb, 
23 IL 498 : 16 M. L. J. 404. 

On failure of defoudanta (nppollants) to apply for substitution of tbo 
legal rcprcscntatirca of a deceased plaintifT (respondent) ^v^thin tbo time 
allowed by Art. 177 of tbo Limitation Act 1903, tbo appeal must abate, 
unless sufficiently explained.— CAajmof Das v. Jagdatnba Prasad, 11 A. 403. 
5m also Jamnadas v. Sorabji, 16 B. 27. 

An enquiry* into a claim to suo tn forma pauperis is not subjoct to any 
limitation and there is no limitation of timo within which a mero applicant 
to sue as a paupor is bound to apply for tbo substitution of the name of tbo 
deceased opponent’s heir in place of such opponent.— cT’onorrfan Vitkal v. 
Ananl Mahadeo, 7 B. 373. 

The procedure laid down for substitution of the legal representatives of 
the deceased appellant or the deceased respondent in rr. 3 and 4 read with 
r. 11 is not exhaustive ; such applic.ation can be made at any timo within 
the period of limitation provided by tho residuary Art. 181 of the Limitation 
Act, namely three years from tho time when the right to apply accrues. — 
per Kulwant Sahay, J . — Eakeem Syed Mahammed v. FaUh Bahadur, 
A. I. B. 1929 Pat. 565 (F. B.) : 10 P. L. T. 763. 

Appiieatioa of 12. Nothing in rules 3, 4 and 8 shall 
Order to proceed* apply to proceedings in execution of a decree 
log*- or order. pTsw*] 

COMMENTARY. 

Scope and object of the rule. — This rule is new. It has been framed 
to set at rest the several couSicting rulings under the old Code. Under 
the Code of 1882, it was held in several cases that Chapter XXI of that 
Code, which has been replaced by this Order, did not apply to proceedings 
in execution of a decree. But this rule provides that with the exception 
of rr, 3, 4 and 8 of this Order all other rules shall apply to execution pro- 
ceedings. Buie 3 deals with the procedure in case of death of one of 
several plaintiffs or of a sole plaintiff; r. 4 deals with the procedure in case of 
death of one of several defendants or of a sole defendant ; and r. 8 deals with 
the procedure in case of plaintiff's insolvency. 

Application of Or. XXII to execution proceedings.— On the 
death of a judgment'dabtor or execution-creditor, the execution proceedings 
do not abate, and the legal representatives may apply to proceed with the 
execution . — Manmoiha v. Bakhal, 14 C, W. N. 752 ; 10 C. L. J. 396. 

The provisions of Or. XXII relating to the abatement of suits and 
appeals do not apply to execution proceedings or to appeals from orders 
made in such proceedings ; Msr Khan v. Sharfu, 6 L. L. J, 163 : 74 I. C, 577 : 
A. I. E. 1923 Lab. 560. 

Order XXII, r. 12 provides that r. 3, which refers to substitution of legal 
representatives of a deceased plaintiff, does not apply to proceedings in exe” 
cutioD of a decree. On the death of the applicant for execution, it is open 
to his legal representatives to apply immediately for carrying on the proceed-* 
ings in execution of the decree, or to apply for fresh execution nudeF 
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Or. XXI, r. 16. It is not necessary for them nor is it competent, to make 
an application for substitution, and therefore an order for substitution, if 
made, cannot have the effect of continuing .the application made by the 
predecessor ; Akhoy Kumar v. Surendra, 30 C. W. N. 735 : 96 I. 0. 378 : 
A. I. E. 1926 Cal. 957. 

"Where an appellant decree*holder dies during the course of appeal in 
execution proceedings, his legal representative can be brought on record. In 
such a case the ordinary procedure relating to appeals, when an appellant dies, 
applies (50 M. 1 : A. I. E. 1927 Mad 184 not applied). — Sundayee Ammal v. 
Krishnan Chetti, 51 M 858: (1928) M. W- K. 385 : 110 I. C 662 ; 28 L. W. 351: 
A. I. E. 1928 Mad. 772 : 55 M. L. J. 497. The rules of abatement laid down 
in Or. XXII apply to appeals against orders on the execution side. — Bajak 
of Kalahasti v. Jagannadha, (1932) M. W. N. 597 : A. I.E. 1932 Mad. 574 : 55 
M. 1006 : 139 I. C. 409. But see Sakeem Syed Mahommed v. Fateh Bahadur, 
A.I.E. 1929 Pat. 565 (P.B ): 10 P.L.T. 763 which has held that r. 12 is applica- 
cable to appeals in proceedings relating to execution of a decree as they area 
mere continuation of the execution proceedings. An appeal arising out of 
an order passed in the course of proceedings in execution of a decree or order 
does not abate on the death of the respondent if the appellant fails to apply to 
make the legal representative of the deceased respondent a party to the 
appeal within the time prescribed by law. — Ibid. Quare — whether after the 
death of a decree-holder, pending an application in execution, his represen- 
tative in title by succession can apply for substitution of names under 
Or. XXII, r. 10. — Niader v. Ehazan,l'2&l. C. 898 : 28 A. L. J. 1279: 
A. I. E. 1980 All. 604. See also Cunningham v, Fred. Stephens, 67 C. 1143 : 
A. I. E. 1931 Cal. 51 : 130 I. 0. 907. Order XXII, r. 12 read with_ r. 4 does 
not require a fresh execution petition to be presented in case the judgment* 
debtor dies while execution proceedings are pending and the legal repre- 
sentatives of the judgment-debtor can be brought on record in the execution 
proceedings already initiated. — Venkatalakshmamma v. Sheshagiri, (1931) 
M. W N. 48 : 60 M. L, J. 628 : 131 I. C. 610 : 33 L. W. 359 : A. L B. 
1931 Mad. 303. 

The judgment-debtor appealed against an order in execution instituted 
by one of two decree-holders. The other decree-holder was dead before the 
appeal was filed and no application was made by the judgment-debtor for 
substitution of his legal representatives in his place within time, it was made 
after the expiry of the prescribed period; Tiefd, that as one of the decree- 
holders applied for execution, the other decree-holder was either not a party 
to the execution proceedings at all or was represented for all purposes, 
inclnding the appeal by the decree-holder who had applied for execution and 
that consequently the contention of the legal representatives that the appeal 
was barred as against them could not be sustained. — Punjab National Bank 
Ltd. V. Sunday Singh, 118 I. C. 901: A. I. E. 1929 Lah. 673. 

The only effect of Or. XXII, r, 12 is that the penalty of abatement of 
suits under r. 3 will not apply to execution proceedings and the question 
whether the legal representative can bo substituted in the pending execution 
application and be allowed to proceed with the application or whether ho should 
bo compelled to file a fresh application remains to bo considered in the light 
of the other provisions of the Code apart from Or. XXII. r. 12. The procedure 
in such cases is indicated by S. 146 and Or. XXI, r. 16. The legal 
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tbo decree-boldor dioa, it is opon to his boir and legal representative to 
• continue the execution proceedings, provided ho applies to the Court and 
obtains an order under Or. XXI, r. 16. Ho need not bo compelled to resort to 
a separate proceeding (/offeun'rij 50}S. l).^Kacharabhai v. Kacharabhai, 33 
Bom. L. E. 818 : 134 I. C. 720 : A. I. E. 1931 Bom. 423. 

A pending execution proceeding does not abate by reason of tbo death of 
any of the joint deereo*holdera.— EimfwdAar v. Abdul ^afil, 117 I. C. 1G5: 
A. I. E. 1929 Pat. 200 (relying on A. I. B. 1931 Pat. 180), or by reason of his 
insolvency. It may he that by virtno of S. 23 of the Provincial Insolvency 
Act, the insolvency Court or oven tbo executing Court is competent to 
impose conditions as to tho disposal of tho decretal amount if and when 
realized ; bub so far as tho judgment-debtor was concerned, it does not lie in 
bis mouth to claim that tbo execution proceedings should be dropped 
onerely because the decroe*holdor has been adjudicated insolvent and the 
‘OfBcial Beceiver does not care to continue them.— Nandv. Bishan 
.Singh, 125 I. 0. 186 : A. I. E. 1930 Lab. 205. 



ORDER XXIII.: 


■ffilTHDRAWAL AND ADJUSTMENT OF SUITS. 

, 1 . (1) At any time after the institution of a suit the 

' Withdrawal of plaintiff may, as against all or any of the 
onit or abandon- defendants, withdraw his suit or abandon path 
ment of part of of his claim, 
claim. 

(2) Where the Court is satisfied — 

(a) that a suit must fail by reason of some 'formal 
defect, or 

(i) that there are other sufficient grounds for allowing 
the plaintiff to institute a fresh suit for the 
subject-matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff 
permission to withdraw from such suit or abandon such part of 
a claim with liberty to institute a fresh suit in respect of 
the subject-matter of such suit or such part of a claim. 

(3) Where the plaintiff withdraws from a suit, or 
abandons part of a claim, without the permission referred to in 
sub-rule (2), he shall be liable for such costs as the Court may 
award and shall be precluded from instituting any fresh suit m 
respect of such subject-matter or such part of the claim- 

(4) Nothing in this rule shall be deemed to authorize the 

Court to permit one of several plaintiffs to withdraw without 
the consent of the others. [S. 373.J 

COMMENTARY. 

Alteration in the rule. — Sub-mlo (1) ie new, except the words ' dt 
an]/ time after the institution of a suit ” in tho first line. The most 
change introducetl in this snb-rnie is the substitution of the words ' 
dram his suit ” for tho words " withdraw from the suit ” which occurred >u 
tho old section. Tho distinction between tho above two expressions has been 
clearly pointed out in 32 B. 845, noted below. 

Sub-rule (2) corresponds toefirst para, of 8. 373, 0. Code, 18S2j 
with some additions, alterations and omissions. Tho words “ on the ‘VP**,, 
cation of the plaintiff,” which stood after tho words “ tho Court is 
have been omitted from tho present rule. Tho words J ^ 

plaintiff to institute ” have boon substituted for tho words ponnJttJDS 
him to bring ” in 01. (6). The words *' as to costs or otherwise ” 
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Btood after tho vrords " ferms " in the old scetion, have boon omitted. Tho- 
otber alterations made in anb'rulo (2) aro merely verbal. 

Sub-nde (3) corresponds to para. 2 of S. 373, C, P. Code, 1882, with 
change of somo words and phrases, withoot any change in the meaning. The 
words " m respect of such subject-matter or such part of the claim," hare been 
substituted for the words “ for the same matter or in respect of the same 
part ” which occurred in the old section. 

Sub-rule (A) is almost similar to para. 3 of the old section. 

Object of the rule. — The object of Or. XXIII, r. 1 is not to enable a 
plaintiff after he has failed to conduct bis suit with proper care and diligence 
and after his witnesses hare failed to support his case, to obtain an oppor* 
tunity of commencing the trial afresh in order to avoid the result of his 
previous misconduct of the ' case and thus prejudice the opposite party. — 
Nathuni Ram v. Musammal Sheo Koar, 3 P. L. J. 460 : 5 P. L. W. 104 ; 
(1918) P. 220: 46 I. C. 179. 

The main object of Or. XXIII, r. 1 (2) is to prevent a defeat of justice 
on technical grounds. Where no formal defect necessitating the failure of the 
suit is shown to exist there must still be a defect which has the effect of 
shutting out a fair trial on the merits and which arises out of some error 
made in good faith by the plaintiff which can only be effectively set right 
by a trial de novo.—Dma v. Dayaram, 48 I. C. 1005. 

At any time. — A Court cannot refuse to allow the plaintiff to abandon 
a portion of his claim on the ground that the petition was filed too late, for this 
rule gives a tight to the plaintiff to do so at any time during the pendency of 
the euit.““if«<Att Chettxar v. Govindaswami, 116 I. C. 823. 

Distinction between the expressions " withdrawal from suit " and 
withdrawal of suit. ” — Sub-rule (l) contemplates a withdrawal of the suit 
and sub-rule (2) a withdrawal from the suit. If a party desires to withdraw 
from the suit with liberty to bring a fresh suit, he must apply to the Court 
under sub-rule (2) for permission so to withdraw. If he does not desire to 
withdraw from the suit with liberty to bring a fresh suit then he can under 
sub-rule (1) withdraw the suit of his own motion for which the Court's order 
is not necessary. — ^uhant Bthanda^i v. Parshotamdas, 32 B. 345: 10 
Bom- L. B. 293. A party cannot withdraw a suit reserving to himself a right 
'to bring a fresh suit.— -17. B. Maung v. P. A, B. P. Chettyar Firm, 6 E. 494 ; 
A. I. E. 1928 Bang. 273. 

Power of Court to allow withdrawal of suit. — There is no general 

jurisdiction given by the C. P. Code for allowing a party to withdraw except 
under Or. XXIII, r. 1. If there is no formal defect in the case, the plaintiff" 
cannot be allowed to withdraw the suit with liberty to bring a fresh one. If 
'the plaintiff is allowed in such a case, the High Court will set aside the 
order.— i?flm Chandra v. Bachunia Fakxr, 35 I. 0. 843 (16 0. W. N. 1027 
approved ) ; Sarshamukhi v. Sarat Chandra, 32 C. W. N. 1244 : 117 I. C. 864. 
A Court has no jurisdiction to permit withdrawal unless there is something 
to show that the suit must fail by reason of some formal defect; where the 
Munsif did not refer to any such defect but allowed the withdrawal withi 
liberty ; that -the order was bad as being made without jurisdlctiOD.— 

Ibid. 
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. Order XXHI, r. 1 does not apidy except to cases where the suit is pro- 
perly pending in a Court in which the leave is granted. Therefore a Court 
which has no jurisdiction cannot permit withdrawal of a suit . — Ramdeo v. 
'Gonesh. 35 C. 924: 12 C. W. K 921. 

Where a plaintiff does not desire to withdraw unless with liberty to 
hring a fresh suit and the Court considers that such liberty ought not to be 
granted no sufficient ground having been made out, the proper course is to 
.dismiss the application, — Sttradkani v. Chandra Naih, 20 C. W. N. 1011 
(32 B. 3i5 followed). An order permitting the withdrawal of a suit without 
liberty to bring a fresh suit is not warranted by law. The proper order to be 
passed is to dismiss the application and proceed with the suit. •^fotirmop v. 
Gum Golnnda, 107 1. G. 469 : A. I. B. 1928 Cal. 273. 

A Court has no jurisdiction to allow withdrawal of a suit after an award 
is made by an arbitrator against the plaintiff.*— -DcSi Chumv. Bipra Prosad, 
7 C. W. N. 186. 

An application for withdrawal cannot be conditional to the effect, 
“ that if the Court considers the suit to be badly framed, then the plaintiff 
•may be permitted to withdraw ” Such conditional application is not 
oontotnplated by the rule —Bey noift v. Ravaneswar Prosad, 6 0. B. J* 
163 (166). 

The Court should allow an application for withdrawal to be heard in the 
presence of all the parties concerned and should not grant the permission in 
their absence (following 44 C. 454).— CAaganfai v. Mt. Dhania, 123 I. 0* 
'Sg? : A. I. B. 1930 Nag. 151. 

Courts in India have no power to dismiss a suit with liberty to bring-ft 
■fresh suit. — 3ira Lai v. Udop, 16 C. W. N. 1027 : 16 C. L. 3. 103. / 

Permission under S. 97, Act VII of 1859 (this rale), to bring a fresh 
•suit, could not be given after final judgment has been pronounced . — Sheoraj 
Nundun v. Bajccomar, 24 W. R. 23. 

An appellate Court has no power to interfere with the discretion of the 
first Court in allowing a plaintiff, at anytime before final judgmenti 
•withdraw from the suit with liberty to bring a fresh suit in the same 
matter.— Bara Zanve v. Haroo Chundcr, 17 "W. B. 229. 

Withdrawal of application to withdraw suit. — An application to 
-.withdraw a suit can itself be withdrawn for proper reason, and the suit coma 
.bo proceeded with thereafter; Lakskmana v. Appalwar, 44 M. L. J. 77: 
•71 L a 588 i A. I. R. 1923 Mod. 246. 

Finality of order allowing withdrawal. — Where a suit has boon 
allowed to bo withdrawn with liberty to sue afresh, the Court trying the 
subsequent suit Is not competent to enter into the question whether the 
•Court which granted the plaintiff permission to withdraw the first suit with 
liberty to bring a fresh suit had properly made such order ; Samaddi Shetxh 
V. Fulbash Bewa, G5 1. 0. 704: A. X. R, 1923 Cal. 269 ; JETriday Nath v. 
-Chandra, 48 C. 138 (F. B.) ; SI 0. L. J. 482 : 24 0, W. N. 723 ; 63 I. 0. 80G ; 
Rajhumar v. Itam Khelaican 1 P. 90 (P. B.) ; 64 I. 0. 337 : A. 1. B- 1923 Pat- 
--44 ♦, Jkunku V. Bisheshar, 40 A. 612 : 46 1. 0. 71 ; Skeikh Jlassan v, ATaftomid 
Ali, 45 B. 206: C9 I, 0, 210: A. I. R. 1921 Bom. 278. 
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Power ot appellate Court to allow withdrawal of salt.*~‘Whoro a 
plaintiff’s suit is dismissed, and ho appeals from tho decree, the appoUato 
Court has power, under this rule read with S. CS2, 0. P Code, 1832 
[S. 107 (2)], to allow a plaintiff to withdraw from tho suit with liberty 
to bring a fresh suit. — A/ial Bt^am v. Afghan, 31 A. 32G : 13 A. L. J. 444; 
Ganga Bam v. Data J?om, 8 A. 82 ; Ramayva v. Papayya, 40 M. 259 (P. B.) : 
37 I. C. 414 ; Chhanubhai v. Dahyabhai, 44 B. 093 ; Shekh Bassan v. MahO‘ 
medAli, 45 B. 20G; 59 I. C. 210: 22 Bom. h. R. 1183; Udoy Chand 
V. Holla Sued Beasat Hossain, A. I. U. 1922 Cal. 58 : Gajraj v. Sri Thakxirji 
Haharaj, 74 I. C. 894 ; A'riiliwan v. Boman, 114 1, C. 557 : A. I. R. 1929 Mad. 
36. But see Kali Prasanna v. Panehanan, 44 C. 367 : 33 I. C. 670 ; 23 
C. L. J. 4S9 ; where a contrary view was taken. The appellate Court has no- 
power to grant leave to withdraw the suit before the appeal is admitted. — 
Eknath v. Banoji, 35 B. 261 : 10 I. C. 813 ; 13 Bom. L. R. 237. 

A Court ought to be Tcrj’ cautious before allowing an application for 
withdrawal when tho case has reached the stage of appeal, even though it- 
orders the entire costs of the defendant to bo paid by the plaintiff ; Kamta- 
Prasad v. Bam Baton, 24 A. L. J. 721; A. I. R. 1926 All. 548 : 96 I. C. 
480. 

Where the case was likely to raise questions of importance affecting the- 
rights of the plaintiffs and other persons and the case required consideration 

' . ■* ’ ^ — 

The question whether leave should be granted in second appeal to a 
plaintiff to withdraw bis suit depends upon whether the Court is satisfied 
that the decree against the plaintiff should be sot aside Where the decree 
is based on a concurrent finding of fact, it is not open to the Court to grant 
leave to withdraw ; Bam Kumar v. Safiunne$sa, 63 I. 0 169. 

When the suit has reached the stage of a Letters Patent appeal it would 
not be right to allow the plaintiff to withdraw the suit in order to bring 
a fresh one, especially when the defendants do not consent to that course. 
Bajrtkh v. Sham Shanker, 129 I. C. 543 : A. I. R. 1930 Pat. 410. 

An appellate Court ought not to grant permission to a plaintiff who bad' 
been unsuccessful in the trial Court to withdraw his suit with liberty to bring 
a fresh suit, more especially where the parties quite understood what were 
the matters in dispute between them and exactly what it was that the 
plaintiff claimed and the defects were more apparent than real ; Singhai 
BajjUalv. Eanhai, 611. C. 5Si. Permission should only be given when 
the Court is satisfied that the defect is not for any default of the plaintiff 
hut for discovery of certain facts which render the suit in its present shape 
so defective. The duty of looking at the case from this standpoint becomes 
more necessary if an application for withdrawal is presented in tho lower 
appellate Court, and unless the Court is absolutely satisfied that the failure- 
of the plaintiff was due to certain defects which were not known to him at- 
the time of the institution or trial of the suit, it should give the permission — 
HoH Lai V. Kali Das, 130 I. C. 142- 34 G. W. N. 912: A. L R. 1931. 
Cal. 107. 

-• See S. 107, sub-rule (S). 


/ 
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AIloTClng withdrawal alone without liberty to bring fresh suit, 
“Whether proper. — ^Where plaintiff prayed for > leave to withdraw hie salt 
-with liberty to bring a fresh auit but the Court simply allowed him to 
■withdraw his suit and rsfusod him parmlssion to bring a frash suit;. heU, 
-that the Court acted without jorisdiction in dividing the plaintiff's petition 
■into two parts and attempting to treat the application as one under the first 
^arfe o{ Or. XXIII, t. 1, Cl, (1); Sfeamna-redon y, 3ftfrcfttfn<from. 1 P. ti, T 292, 
See Joiirmoy v. Guru Golnnka, 107 I. 0. 469 : A. I E, 1928 Cai. 273. 

“ Formal defect."— Where the Court is satisfied that a suit must fail 
by reason of “ some formal defect," or that there are other sufficient 
grounds" for allowing the plaintiff to inatituta a fresh stdt for the subieot* 
■matter of the suit, the Court may, on such terms as it thinks fit, grant tbe 
plaintiff permission to withdraw from such suit, with liberty to institute a 
fresh suit m respect of the pubject-matter of such snifc A Court ought 
not to grant leave to withdraw a suit with liberty to bring a fresh 
suit on a mere allegation that there is aome formal defect, without satisfying 
itself that it does exist as a matter of fact ; Ktranmoyi r. Rama Nalh, 61 
I. 0. 556 ; RadhOr Rawan v, TuZamnt, 10 A. L. J. 393. A mere general state* 
■menfc that there are formal defects is not sufficient—the plaintiff must epectfi- 
cally state the formal defect. — PiiJuJolift v. Gkandrabhan, 43 I. 0* 345- 
Misjoinder of parties and causes of action is a formal defeet ; Watson v. 
ColUctor of Rajshahyo. 13 M. I. A. 160 (170) : 3 B. L. E. 48 (P. 0.) ; Ganeshi 
V. Khairatt, 16 A. 279 ; Afzal y, Lachmi iVaram. 40 A, 7 • 42 I. C. 856. 
Improper valuation of the subject-matter of a suit and consequent insuffi- 
ciency of Court-fee is also a formal defect ; TPatson v, Colteotor of Baj'shahye* 
13 M. I. A. 160 : 3 B, L. R. 48 (P. C.) ; Kannustoami v. Jagathambal, 41 51. 
701. "Want of proper stamp or non-registration of a material document la 
a formal defect; Watson v. Collector of Bajskahye, 13 M I. A. 160: 3 B.Ii.E. 
48 IP. 0.) ; Misser Dehee v, Saldeo, 5 N. W. P. 116. If the defect is curable 
by amendment of the pleadings, no leave to withdraw should be granted ; 

Ramgshtoar v Rasul Beg, 21 0. C 66 : 45 I C. 603. The omission by the 
plaintiff to include in his plaint all his causes of action, which are inconsis- 
tent with each other, cannot bo said to constitute a formal defect in tb® 
plaint, and is not a sufficient ground to allow withdrawal of the suit wi^h 
liberty to bring a fresh one ; Manbhari v, Stimerchand, 12 A. li. J. 441. 

» plaint is dofeotive, the only sorb of defect which attracts this rule is a 
formal defect; Pali Eanjz v. Krishna Aiyar, S3 L W. 525: 94 I. C. 983: 
A. I R. 1926 Mad 8G3« Tbe words *' formal defect " refer to cases of mis* 
joinder either of parties or matters in contest in the suit, or to cases in which 
a material document bas been rejected because jb has not borne a proper 
stamp, and to cases in •which tboro has been an erroneous valuation of the 
subject of the suit 'Whore the plaintiff finds after evidenco has boon 
recorded that his claim is not based on the particular note of hand but on 
another note altogether ho cannot be permitted to withdraw from the suit 
with libertj’ to bring a fresh suit . — Rantji v. Anjaniprasad, 115 I. C. 173 : 
A. I R, 1939 Nag. 72. Clause (a) does not say that the formal defect must 
bo in the plo.ading . — Syecl Sad aq Reza v. Nawab Bakadtir of Murshidabad, 3* 

• C. W N. 578; 127 I. C. 549. 

** Other sufficient grounds." — ^Tho power to dismisaa suit, with bhoriy 
to bring a fresh one for the same matter, is limitod to cases wbero the 
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suit fails by reason of somo point of form. Such liberty should not bo 
given %vhcro, after issue joined, tho plaintifThas failed to mako out his 
•case. — TTotson v. Collector cf liajshahye, 3 B. h. R. 43 (P. C.) : 13 M. I. A. 160, 
See also Zlona Dibcev. (hmed dtt, IG W. R. 27G; and Muddun Ham v. 
Jsrflil Alt, 21 W. R. 291. See, howover, Omesh Ckunder v. Thaloor Dess, 
23 W. R. 345. 


The circumstances contemplated by Or. XXIII, r. 1 of the Code aro 
■confined to those cases mentioned in Cls. (o) and (6) of r. 1, sub-rule (2) 
of the Order, and do not include a case where tho Court making tho order 
is not satisfied that tho circumstances mentioned in CIs. (o) or (5) exist. 
If the Court is not satisfied that tho circumstances contemplated in the 
rule exist then it has no jurisdiction to make tho order as tho jurisdiction 
is only conferred where tho Court is so satisfied. If this condition is not 
fulfilled, it is clear that tho jurisdiction does not arise ; liaj Kumar v. Ham 
Kkelawan, 1 P. 90 (F. B.) : A. I. R. 1922 Pat. 44: 3 P. L. T. 80: 64 
I. C. 337. 

The words “ other sufficiont ground ” in Or. XXIII, r. 1, Cl. (2) mean 
that the ground must be one ejttsdem genens with the formal defect referred 
to in sub-clause (a). Mere inability of a party to prove his case is not sufficient 
ground for permitting him to withdraw it with liberty to bring a fresh 
suit. — Burathagunta v. Thurlapatit, 8 I. 0. 6G8 : 9 M. L. T 204 : (1911) 
M. "W. N. 105;Iafa Punjashet t. MoUram, 60 B. 192: 94 I. C. 777 : 
A. I. E. 1926 Bom. 315; ilahendra v. Singt Lol, 3 P. L. J. 651 : 48 I. 0. 
197 ; Isbardas v. Lai Singh. 7 L. L. J. 290 : 90 I. C. 632 : A. I. E. 1925 
Lab. 497; Tihai y. Firm Sheo Dayal, 3 Luck. 403 • 107 I. 0. 887 : 5 0. W. N. 
61 ; A. I R. 1928 Oudh 482 ; Nojamma y. Lakskmtnarasu, 112 I. 0 812: 
A. I. R, 1928 Mad. 1085 ; Jagmohan y. Ramkhilawan, 27 A. L. J. 961: 
119 I. C. 889 : A. I. E. 1929 All 633 ; Buta Singh v. Bardit Singh, 124 
I. C. 636: A. I. R. 1930 Lab. 175. But see Sadeg Hesa v. Nawab 
Rahodur of Murshidabad, 34 C. W. N 578:127 1.0.549, where it has 
been held that "other sufficient grounds " mean some ground other than 
and different from a formal defect. 

Absence or incompleteness of evidence is no sufficient ground for per 
mitting a plaintiff to withdraw with liberty to bring a fresh suit . — Ehub 
Chand v. Ajodhya, 11 A. L J. 733. There is a marked distinction 
between a case where a plaintiff wants to get time in order to 
produce a large body of fresh evidence to counteract evidence given 
by • the defendant, t. e., where the plaintiff wants time to prepare 
•merely what would be more or less a new case, and a case where a plaintiff 
wishes to give formal proof of a document which was essential to its 
success. In the latter case permission should be granted to withdraw the suit 
with liberty to bring a fresh suit ; Chandri^ Lai v. Samt Nath, 50 A. 835 : 
26 A. L. J. 774: A. I R. 1929 All. 133 : 115 I. 0. 124 (40 All. 612 foUd. ; 
A I. R. 1927 All. 623 dist.). Where the plaintiff endeavoured to produce 
documentary evidence at a period when it could not be admitted and having 
decided not to go on with tho evidence applied for withdrawal and the Court 
sanctioned the same ; held that there was no formal defect and that the order 
allowing withdrawal was passed with material irregularity in the exercise of 
jurisdiction and therefore should be set aside in revision . — Ttkai v. Firm 
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Sheo Dayal, 8 Luck. 103 t 107 I. 0. 887 : 6 O. W. N. 61 : A. I. E. 1928 Oudh 
182. It is a wroBg principle to hold that if a plaintiff finds at the trial that 
his evidence is scanty he should be given another chance of bringing another 
suit to supplement his scanty evidence. — BhiJcaji v. Anant, 31 Bom. L. R. 
613 : 119 I. 0. 773 ; A. I. E. 1929 Bom. 320. . • . 

In a suit for enhancement of rent, the plaintiff also claimed additional 
rent on account of excess area under S. 62 of the Bengal Tenancy Act, but 
gave no evidence as was necessary under that section, held, that, under the 
circumstances of the case, the plaintiff could be allowed to withdraw the 
claim with regard to additional rent with* reaj^ot to the additional area with 
liberty to bring a fresh suit in respect of the same subject-matter ; Indu 
Bhnsan v. Jatu Mallik, 62 I. C. 699. 

The fact that notices on the heirs of a deceased defendant could not be 
served is no ground for allowing the plaintiff to withdraw the suit with liberty 
to file a fresh suit ; Lakshmibat v. Yeshwant Vtthal, 24 Bom. L. E. 909. 

Change in substantive law during progress of a suit — Application for 
withdrawal in order to get benefit of the alteration in the substantive law. 
Held, that permission should not be given by the appellate Court.-^ 
Prahhakar v. Khanderao, 10 Bom. L. E. 625. 

The omission by the plaintiff to include in his plaint all bis causes 
of action, which are inconsistent with each other, cannot be said to con* 
stitute a formal defect in the plaint and is not a sufficient ground to allow 
withdrawal of the suit with liberty to bring a fresh one. — Manbhari v. 
Sumer Chand, 12 A. L. J. 441. 

Where according to one of the plaintiffs, a pedigree filed is incoirect in 
several particulars, there is no formal defect to allow the suit to ba with- 
drawn with liberty to bring a fresh snit. — Onlab Dei v. Patan Din, 30 I. 0^ 
351. 

Where e. plelntlff brought, a joint suit age.\nst three sets of defendants 
to set aside separate alienations made by a Hindu widow during her life* 
time and the suit was bad for misjoinder of parties and causes of aotioor 
the plaintiff was allowed to withdraw his suit against two sets of defendants 
with liberty to bring a fresh suit. — Ganeshi Dal v. Khairait Singh, 16 A. 379. 

"Where it would be difficult to execute the decree against the defendant 
on account of bis absence, the plaintiff might be allowed to withdraw the 
suit with liberty to bring a fresh suit on the same cause of action .^ — Syea 
Ali V. Adib, 15 B. 160. 

An order for withdrawal under Or, XXIH, r. 1, hannot properly b® 
made on the ground that the plaintiff had failed to produce evidence 
support of his claim. Clause (b) of sub-rule (2) should bo road in conjunction 
with 01. (o). Hence the grounds included in Cl. (6) must be of the sa®! 
nature as the ground specified in Cl. (o).— Hridaj/ Nath v. Akskav Dal, 25 
0. L. J. 454 ; 39 I. 0. 963 (11 0. L. 3. 45 ; 11 0. L. J. D12 ; 23 0. L. J. 489 
referred to); Munna Dal v. Ohhabil Das, 46 I. 0. 181 ; Hdhendra Pam v. 
Simji Dal, 3 P. L. J. 051 : 49 I. 0. 197. 
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Plaintiffs inability to protiuco important ovidonco is not sufiiciont 
ground within Or. XXIII, r. 1 (2) (6), C. P. Code, for permitting him to 
withdraw the suit with permission to bring a fresh suit in respect of tho 
same subject matter Uch&nt v, Basettvan, G P. L. J 112 : 2 P. L. T. G34 ; G1 
I. C. 639 : A. I. R 1921 Pat. 42. 

Permission to withdraw a suit with liberty should not, as a matter of 
discretion, bo allowed on the grounds (1) that there are some other persons 
who are necessarj- parties to the suit and (2) that the success of the suit 
depended upon proof of a fact which could only bo proved by production of a 
cash book, whereas the applicant had only produced a ledger. — Kamia Singh 
V. Bhagxcan Bax, 50 A. 199 t lOG I. C. 431 : A. I. R. 1923 All. 93. 

Where the aw.ird given by the arbitrator appointed in a suit was wider 
than the submission and the Court therefore refused to pass a decree in terms 
of that award but granted \iermissian to tho plaintiff to withdraw and bring 
afresh suit on the basis of the award; heW that tho Court’s order was not 
proper, because it could not bo said that the plaintiff could not continne 
the suit by reason of tho award.- — Kagamma v. Lalahminarasu, 112 1. 0. 
312 : A. I. R 1923 Mad 1035 

Where a suit is brought for tho interest duo on a mortgage, it is not a 
sufficient cause for grantiug leave to withdraw tho suit with liberty to sue 
afresh that a subsequent suit for the principal would bo barred by Or. II» 
r. 2, 0. P. Code; Parduman Ckand v. Ganga Bam, C6 I. C. 295. 

In order to succeed in an application for withdrawal, the plaintid must 
specifically state the formal defect. A mere general statement that there 
are formal defects is not sufEcient —Pundaltk v. Ckandrabkan, 43 I. 0 846 

A special Jndgo appointed under S. 54 of the Dekkan Agriculturist 
Relief Act (XVII of 1879) is not competent in the exercise of his revisional 
powers to allow a plaintiff to withdraw his suit with liberty to bring a new 
one, merely on the ground that he has made some mistake in filing the 
suit. — Muktajibkagoji v. Manajt, 12 B. 634. 

In a suit against a Ruling Chief, if the consent of tho Governor-General 
in Council under S. 433, C. P. Code, 1832 (S 86), has not been obtainsd 
before the commencement of the suit, the Court should allow the plaintiiT 
to withdraw it with liberty to bring a fresh suit under this section (i.e., 
this rule). — Chandulal v. Awad, 21 B 351. 

Effect of erroneous grant of leave to withdraw. — An order for with- 
drawal of a suit with leave to institute a fresh suit made under Or. XXIII, 
r. 1 but in circumstances not within the scope of the rule, cannot be treated 
as an order made without jurisdiction ; such order is consequently not null 
and void. A fresh suit instituted upon leave so granted is not incompetent. 
Tho Court trj'ing the subsequent suit is not competent to enter into the 
question, whether the Court which granted permission to the plaintiff to 
withdraw the first suit had properly made such order. — Hriday Nath v. Bam 
Chandra. 48 C. 138 (F. B.): 24 0 W. N 723: 581 C. 806: 31 C. L. J. 
482 (23 0. L. J. 489 ; 20 C. W. N. 1000. overruled) ; Sammaddi Sheikh 
V, Fulbash, 65 I. 0. 704 : A. I. R 1923 Oal. 269. 

Assuming that a Court ought not, under Or, XXIII, r. 1 of the 0. P. 
Code, to grant permission to a plaintiff to consolidate the claim in the suit 
C.P. C.— 120 
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which is withdrawn with that in another suit pending at the time, the 
order granting the permisaion is not a nullity and the plaintiff cannot, 
without complying with the terms of the order, maintain a fresh suit in 
regard to the same subject-matter ; Jjdkshmanan v. Muthaya Chetty, 40 
M. L. J. 126 ; 29 M. L. T. 189. 

Where the Court allows some plaintiffs to withdraw with liberty to 
file a fresh suit without the consent of the others, the Court acts without 
jurisdiction and a fresh suit is barred ; 2ft. Bam Dei v. 2ft. Bahu Bant, 
1 P. 228 ; A. I. E. 1922 Pat. 489. 

Power to allow withdrawal of appeal. — An appellate Court has 
authority to permit an appeal to be withdrawn. — Bam Pershad v. Bhurosa 
Koontvar, 9 W. E. 323. When an appeal is allowed to be withdrawn, the 
decree of the lower Court is left intact and it cannot be said that it has 
confirmed the decision appealed from ; it merely recognises authoritatively 
that the appellant does not wish to go on with the appeal. — DeoH v, Jwala 
Prasad, 50 A. 608 : 26 A. h. J. 407: 108 I. 0. 564 : A. I, E. 1928 All. 679; 
Eamim v Bajendra, 42 C. L. J. 219 ; 90 I. G. 432 : A. I. E. 1926 Cal. 233. 

The High Conit allowed the appellant to withdraw his second appeal 
after it had been argued, though not decided, in order that be might apply 
to the lower Court for a review of its judgment on the ground of discovery 
of new evidence. — Pandu v. Devji, 7 B. 287. 

One of the appellants can withdraw from the appeal so far as his own 
interest in the appeal is concerned. — Gopala v. Hira Stitgh, 119 P. W. E. 
1908. 

Where no cross-objections have been filed by ' * ’’ i »'- 

has an absolute right to withdraw his appeal 
before judgment, his only liability being to pay c 
Eanhatya Lai v. Partab Chand, 132 I. 0. 194 : 29 A. u. 

When permission ought not to be granted — Where all the evidence 
in the case has been adduced and tho case almost finished, the Court ought 
not to permit the plaintiff to withdraw from the suit with liberty to bring a 
fresh suit on the same cause of action, more specially when it is not shown 
what defects there were in the plaint which necessitated such withdrawal.— 
Bajendra Nath v, Baikuntha Nath, 34 I 0. 934 ; Abdul Sobhan v. Samastiddin, 
35 C. W. N. 112 : 131 1. O. 863 : A. 1. E. 1931 Cal. 336. 

On an application by the plaintiff to withdraw a part of his claim with 
liberty to bring a fresh 8ui‘ — ........ . .• 

of action, tho Court found 
hut still granted the leave 
Ueld that the plaintiff oug 

part of tho claim ; Gopal Chandra v Denode Behary, 64 I. 0. 82. 

Except whore such a power is ^ conferred by law, as for example under 
Or. XXIII, r. 1, 0. P. Code, a Court is not competent to give a party leave 
to file a Boparato suit in respect of any relief which it does not itself 
(following 11 A. 187 and 52 I. A. 100: 47 A. 163). — Lakshmi v. Ldkshmipatnt, 
(1931) SI. W. N. 1003 : A. I, E. 1931 Mad. 830 : 135 I. C. 718. 
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Pertnisslon need not be express.^Tho pormission moDtioood in 
•Or. XXIII, r. 1, 0. P. Code, need not bo express and it is sufficient if the 
.grant of permission can bo implied from the order read with the application 
■on which the order was passed ; Banicari Lai v. Ktshen Dfvi, 2 h.h.J. 243: 
67 I. 0. 1002. 

‘Where the Court gave permission to withdraw the suit, but did not in 
terms give the plaintiff liberty to bring a fresh suit, it was held that the order 
• ought to bo road along with tho petition and construed as granting porm(9< 
•sion to file afresh suit; Khudi Jlai v.LaloRai, 5 F. 33 : 931. 0. 1001 : 
A. I. R. 1926 Pat. 259. 

After a suit has boon referred to arbitration and a valid award has been 
<made, it would be improi>er to allow withdrawal having regird to the 
.provisions of para, 3 (2), Sch. II, C- P. Code.-”/fWuf Karim v. Muhammad 
Susain, 32 I. C. 347. 

Form of order granting permission to withdraw. ~Whera leave is 
granted to the plaintiff to withdraw from the suit with liberty to bring a 
-fresh suit, the order must not be onodifmist/nj the suit with liberty to bring a 
-fresh suit, but one granting permission to with liberty to bring a 

fresh saxt.'~~Doucett v. Wise, 1 W. R 322. Banxoari v. Muhammad, 9 A. 690; 
.FaUh Singh v. Jagannath. 62 I. A. 100 (105) : 47 A. 153 (162) (P. 0.) : 
91 L 0. 230 : A. I. R. 1925 P 0. 65: 29 C. W. N. 749. Where permission 
to withdraw with liberty to bring a fresh suit is refused, the Court should 
simply dismiss the application ; Mahanl Bthandatji v. Parshotamdas, 92 B. 
845. See also •ITurndac^afa v.C/tmna, (1931) hr W N. 1143. In suoh a case 
-the suit remains on the file of the Court and the plaintiff has the right to 
•proceed with the suit.— Dodraj v. Gayan Prnkaih, 29 .k. L J. 0G6. 

The order of the lower Court allowing the suit to be withdrawn with 
leave to file a fresh suit should be in such terms as to make it possible for the 
High Court to be satisfied that there was prtma facie, at any rate, proper 
ground for the Court’s order. — Bansidhar v Mt. Bitola, A I. R. 1931 All. 19 : 
■132 I, 0. 36. 

Dismissal of suit coupled with liberty to bring a fresh suit, 
whether permissible. — The Coacts in India do not possess the power to 
dismiss a suit with liberty to the plaintiff to bring a fresh suit for the same 
matter , Ronteon -v. Muhammad, 9 h. Q92', Suhh Lai y. Bhikhi, 11 A. 187 
(F. B.) , Fateh Stngh v. Jagannath, 52 I. A. lOO : 47 A. 153 (P. C.) : A. I. R. 
1925 P C. 55 : 91 I. C. 230 . 39 C. W. N, 749 ; Watson v. Collector of 
Rajshahye, 13 M I. A. 160 : 3 B. L B. 48 (P. C.). 

Bight of appellant to withdraw his appeal where oross-objeo* 
4:ion8 have been filed. — See notes under Or. XLI, r. 22, post. 

Order under this rule, if snbject to appeal or revision. — An order 
under this rule psrmitting the withdrawal of a suit with liberty to bring fresh 
• suit is not a decree within the moaning of S. 2, and is therefore not appeal- 
able, — Jojodindro Nath v. Sarut Sunduri, 18 0. 323 ; Kalian Stngh v, 
Lekhraj, 6 A. 311 ; Dick v, Dtek, 15 A 163 : Jajdesh Chaudhri v Tulshi, 16 
A 19',Oenda Mai v. PirbhuLal.ll \ 97; Abdul Bossein y. Kast Sahu, 
27 C. 362 : 4 0. W. N. 41. But see Oanga Ram v. Data Ram, 8 A. 82 ; 
^Sant Ram v. Mt. Sahib Kuar, A. I. R. 1922 Lah. 267 : 65 I. 0 719. But 



1902 


CODE OF CIVIL PEOCEDDRE Soh. I. Or. XXIH. . 

r. 1. 


sDoh an order is open to revision if it falls within S. 115 of the Code. An. 
order under this rule is open to revision if the Court acted, illegally or with. 
material illegality in making the order; Hiralal v. Udoy, 16 C. W. N. 1027 ; 
Mriday v. Akshay, 25 C. L. J. 454 ; Uchant v, Basawan, 6 P. L. J. 112 : 61 
I. C. 639 : A I. E. 1921 Pat. 42 ; Bai Kashi Bai r. Shidapa, 37 B. 682 
Jsher Das v. Lai Singh, 7 L. L. J. 290 : 90 I. C. 632 : A. I. E. 1925 Lah. 497 ; 
Aiya v. Gopanna, 27 M. L. J. 480 : 26 I. C. 57 ; Tiriipati v. AltitUi, 11 M. 
322 ; Dick v. Dick, 15 A. 169. The High Court can also interfere in revision 
if the lower Court has not applied its mind to the circumstances of the case 
and the provisions of this rule ; Ganga v. Msst. Kishni, 47 A. 319 : 87 I. C. 
175 : A. I. E. 1925 All. 466 ; Moti Lai v. Kali Das, 34 0. W. N. 912 : 130* 
I. C. 142 : A. I. E. 1931 Cal. 107. 

"Where the trial Court gives a considered decision that .there is a formal 
defect in the plaint and that if the plaintiff is not permitted to withdraw the 
suit with liberty to bring a new suit he will be denied justice, that decision 
cannot be challenged on revision. — Ishar Das v. Aya .Sam, 136 I. C. 1 : 33- 
P. L. E. 275 . 13 L. 537 : A. I, E. 1932 Lab. 360. Where leave was granted 
without assigning any reasons, the High Court will interfere in revision.— 
Baijnath v. Babban, 49 A 459; 103 I. C. 232 : A. I. E. 1927 All. 522 ; 
Kamta Sxngh v. Bhagtcan Das, 50 A. 199 : 106 I. 0. 431 : A. I, E. 1938- 
All. 98. 

No appeal lies against an order for costs passed under this rule.-^re^^* 
want V. Oangadhar, 105 I. C, 733 : A. I B. 1927 Nag, 399. 

Effect of reversal of order granting leave to withdraw.— The 
effect of such reversal on a fresh suit filed before such reversal is to declare 
the fresh suit null and void and to direct the lower Court to proceed with 
the original suit from the stage which it bad reached when the order granting 
leave was made by that Court. — Natknni Bam v. Sheo Koer, 3 P. Ii. J. 460 : 
46 I. 0. 179 ; (1918) P. 220. 

Applicability of this rule to salts in Eevenue Courts. — This rule 
does not apply to suits before the revenue authorities under Act X of 1859, 
that Act being a complete Code in itself, — Badha Madhub v. Ltikhi Narain, 
21 0. 423 ; Mokunda Exillav v Bkoqaban Chtinder, 21 C. 614. Seo also 
Doyal Chunder v Dwarkanautk. Marsh. Bep. 148 : W. E. Sp. No. 47 : 1 Hay. 
347 ; 1 Ind. Jur. 0. S 41 ; Modhoo Soodun v. Panch Cowree, 7 W. E. 
302; Beer Chunder v. Tarine Churn. 11 W. E. 46 ; Bamanath v. Joy Kishen. 
11 W. E 3, Golam Mahomed v. Shtbendra, 35 C. 990: 12 0. W. N- 
893 (29 C. 532 distinguished ) ; Sasi Eanta v Salim Sheikh, 60 C. 626 : 27 
C. W. N. 987. 

Held, that the procedure provided by Ss. 43 and 373, C. P. Code, 1839 
(Or. II, r. 2 and this rnlo), is applicable to suits under the North-Western 
Provinces Bent Act, 1831. — Madho Prakash v. Murli Manohar, 5 A. 406 
(F.B.) (D C. 295/ono?wJ). 

Applicability of this rule to execution proceedings.— This rule does 
not apply to applications for execution of decrees.— 27ia4«r Prasad v. 
FaUrullah, 17 A. 106 (P. 0.); 22 I. A. 44 (18 C. G 35 approved ; 10 A. "1 
overruled i and 12 A. 179 reversed). See also Wajihan alias AUjan v. 
Dislicanath, 18 C. 4G2 (10 B. 62 followed', 12 A. 393 dissented /ro7n)l 
Badha Kishen v. Badha Perthad. 18 C. 615 (18 C. 462 followed ; 13 A. - 
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-392 dissenUid from); Lal,ihtni Narastmha v. Atchanna,l{i M. 240 {12 A. 
-392 dissenU^ front', 18 C. 462 nnJ 11 "B. iGl approved). From tho fibovo 
rulings it would appear that thoro was a difference of opinion !)otwcon tho 
Allahabad and tho other three nigh Courts on this point— tho former hold- 
ing that S. 647, C. P. Code, 1832 (S. 141), makes this rule applicable to 
proceedings in execution ol decrcea, and the latter holding that S. 141 

- does not operate to extend the rule laid down in respect of a suit in this rule 
to an application for execution of adcerco. But tho matter has been set 

- at rest by tho Privj* Council case Thakur Prasad v. Fakirullah, reported in 
17 A. 106, overruling 10 A. 71, reversing 12 A. 179, and approving 18 C. 

'635. The Privy Council case has impliedly overruled; Sher Singh v. Daya 
. Rantf 13 A. 664 and Kishan Shahat v. Aladad Khan, 14 A. 64. 

An applicatinn to withdraw a ponding proceeding for execution, with 
'leave to institute another at some future time, is not a step in aid of 

• execution within tho meaning of Art. 182 (5) of tho Limitation Act.— 
Tarak Chunder v. Gyanada Sundan, 23 C. 817 ; contra in Kam Narain v. 
Bakhiu Kvar, 16 A 75. 

This rule, read with S. 647, C. P. Code, 1832 (S. 141), applies to insol- 
^vency proceedings under tho Civil Procedure Code. — Haidar Skah v. Jamna 
Pas, 17 A. 156, p 161. 

Applicability of this rule to probate proceedings —This rule does 
mot apply to probate proceodiogs, tbo provisions in S 55 of tbs Probate and 
Administration Act being quatiGod by tbe words “ so far as tho circum- 
stances of tho case will admit.”— Panuior* Lai v. Kishen Devt, 67 I. 0. 1002 : 

• 2 L L. J. 242 (40 I. 0. 345 ; 20 C. W. N. 986 and 21 B. 335, rclted on ; 38 
B. 309 distd.). See also Saroda v. Gobindo, 12 C L. J. 91; Gauri Mai y. 
Veroo Afal, 132 I, G. 224. 

'* On such terms as the Court thinks fit,” — A plaintiff who is permit* 
'ted to withdraw from his suit must pay tbe defendant’s costs. — Doucett v. 
Wise, 1 W. B. 322 ; Khimchand v. Dhogilal, 47 B. 659 : 72 I. C. 324 : A. I. R. 
1923 Bom, 206. Ordinarily tbo order giving an indulgence to the plaintiff 
to withdraw from the suit should prima facie and in the absence of special 
■ circumstances make it a condition that the plaintiff should pay the defendant’s 
costs. — SotnasHndaram v Mutkumanteka, 139 I. C. 167 : A. I. E. 1932 
Mad. 714 The order should declare that tbe case has been and stands 
withdrawn and, as the Court sees fit, that permission is given to the plaintiff 
to file a fresh suit, cither unconditionally or on such terms as the Court sees 
•fit and if tho terms are imposed for payment of costs a date should be fixed 
'for such payment, and it is desirable in tho interest of the defendants already 

• once harrassed, though not necessary, that an early date for the payment 
should be fixed {not following 31 C 965 ; 14 C. L. J. 105 : 19 C. L. J, 529).— 
Bachhpal v. Sheo Batan, 118 I. C. 534: A. 1. R. 1929 All 692. 

It has been hold by the High Court of Madras that where leave to bring 
a fresh suit is granted to the plaintiff on payment of the defendant’s costs 
■on or before a specified date, but no payment is made on or before that date, 
the plaintiff is precluded from bringing a fresh suit and if such suit is 
'brought, it should stand dismissed. — Ftsher v. Nagappa, 33 M. 253. The 
same High Court in another case has held that where leave to bring a /resh 
■suit is given on payment of tho defendant’s costs but no time is specified 
■within which tho payment is to be made, the plaintiff is similarly a 
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from brioging a Eecond soit unless the costa are paid before the institution 
of the second smt.-^Seshayya v. Suhhaya, 47 M. L J. 646 : 82 1. 0. 499 : 
A. ,1. E. 1924 Mad. 877. This case has been followed by the Bombay 
High Court in Shidramappa v. Zlalloppo,, 55 B. 206 : 33 Bom. L. E. 278: 
il33I. C. 256; A I. E. 1931 Bom. 257 (dissenting from 31 0. 965,19* 
C. L. J. 529, 5 P, 306 and relying on A. I. E. 1929 All. 692). The Calcutta. 
High Court in Abdul Aziz v. Ehrdhtm 81 0. 965, held that though payment- 
of defendant’s costs was a condition precedent to the institution of a second 
suit, non-payment of such costs before the institution of the second suit, didi 
not render the suit ah mtto void. The same High Court in Shital Prosad v, 
Oaya Prosad, 19 G L. J. 629; 23 I. C. 210, took the same view and held' 
that where leave to withdraw a suit with liberty to bring a fresh suit, was- 
given on payment of the defendant's costs within a fixed time, the non- 
payment of the costs within that time, did not operate as a dismissal of the 
suitor as a bar to the institution of a fresh suit, unless the order granting 
leave had itself provided that, on such non-payment, the suit should stand- 
dismissed. It was also held that inasmuch as the permission to withdraw 
and bring a fresh suit was made conditional on a certain payment, the- 
original suit could not be deemed to be withdrawn until those costs were 
paid, and it must therefore be deemed to be a pending suit which w’ould become 
disposed of as soon as payment was made. The same view has bees> 
taken in Deb Kumar v Dehnath, 64 I. C. 738. The Patna High Court 
in Syed Quazi v, Lachman Singh, 5 P. 306 • 96 I. C, 942 : A. I. R. 
1926 Pat. 409, in Ruldip v. Kuldtp, 3 P. L. J. 63 : 44 I. C. 79, and in 
Kayal v. Indra Ban, 95 I. C. 876 : A. I. E. 1926 Pat. 472, has followed the' 
Calcutta High Court decisions. 'When the plaintiff obtains pormission to* 
withdraw from the suit with liberty to bring a fresh suit on condition of 
paying the costs before instituting fresh suit, the suit does not remain 
pending until the costs are paid, nor can afresh suit be dismissed under 
Or. XXIII, r. 1. Failure to pay costs before instituting a fresh suit is only an> 
irregularity and the fresh suit should not be dismissed if the payment is made 
after its institution {following Z1 C. 965 and dissenitTiff/rom A. I. E. 1926- 
Pat 409 and A. I. E. 1924 Mad. 877).— A7flrsinpfe v. 25 N. B. E.- 

171 : 118 I. C. 54 : A. I. E. 1929 Nag. 135. 

The first suit of the plaintiff was allowed to be withdrawn on condition' 
of paying the defendant’s costs. He then brought a second suit without 
paying the costs and again a similar order made permitting him to withdraw 
on condition of paying the costs. Sometime later the plaintiff paid the costs 
of Iho first suit and brought a third suit on the same cause of action : Stld,. 
(l) the payment of the costs before the institution of tho third suit and after 
the withdrawal of tho second suit did not fulfil tho condition imposed by 
the order in tho first suit ; (2) tho second suit was therefore incompetent; 
(3) tho pormission granted in tho original suit would only extend to tho fijiug 
of one fresh suit and not tho filing of any number of fresh suits which might 
ho dismissed in turn for failure to pay costs; (4) the present suit was not 

therefore maintainable (relying on 27 Bom. L. E. 243). — ShidramapT^ 

V. Itlallarva, 65 B. 20G : 3? Bom. Ii E. 278 : 133 I. C. 256 : A. I. B- 
Bom. 257. 

The only case in which n Court may, under this rule, impose^ any- 
condition upon a plaintiff who seeks to withdraw, is whore that plaintiff, 
nsks tho Conit for pcimiesion, not only to withdraw, but also for liberty tc- 
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bring a fresh suit for tbo samo 6ubjcct*mattcr. But 'whcro ho asks leave to 
withdra^v without permission tabring a fresh suit, the Court cannot make 
tbo payment of costs a condition precedent to the granting of such pormis* 
sion. — Haidar Shdhx. Jamna Da%, 17 A. 16G (161), See Si/«i iff* v. /Itfif, 
15 B. 160. 

The High Court has no power under the Civil Procedure Code to 
award costs to the defendant where the plaintiff withdraws, not having 
asked leave to do so with liberty to bring another suit for the samo matter.— 
Brass v. Tiruvmgada, I}-!. H. C. E. 247 (dtssenled from in 1 B. L. E. 

0. C. 45). 

Effect of withdrawal or abandonment of claim with or without 
permission to bring fresh euit.^Pennission to bring a fresh suit under 
Or. XXIII, r. 1, must bo given in express terms and cannot be implied. — 
Jitu Singh v. Hart Singh, 97 P*E. 3916 (21 G. 265 : 4 C. W. N. 110 dtstin’ 
guished). But see Eanican* Lai v. Kishen Devi, 67 I. C. 1002 : 2 li. L. J. 242. 
In the absence of permission to bring a fresh suit. Or. XXIII, r. (l), sub»rule (8), 
precludes the plaintiff from instituting any fresh suit in respect of such 
subject-matter or such part of the claim from which he has withdrawn. — 
Astoint Kumar v. Saroda Charan, 24 G L. J. 79 ; Maung Mu v. Jlfann!? Kan, 

1 E. 618 : A. I. E. 1921 Rang. 127. The rule enacted in Or. XXIII, r 1 is 
a statutory recognition of a legal principle barring the fresh institution of a 
claim unless certain conditions were fulfilled, and the rule is imperative.— 
Bangacharya v. Bevti Baman, A. I, R. 1923 All. 689 : 27 A, L J. 229 : 114 

1. 0. 734. The rule does not bar a suit already instituted before the other 
suit has been abandoned or dismissed —~Mangt Lai v. Radha Mohan, 129 
T. 0. 216'; A. I. E. 1930 Lab. 599. 

It is uecessarj' to establish tbo identity of the parties and the identity 
of the causes of action before a suit can be a bar under this rule. — Banga- 
charya v, Revti Raman, A. I. B. 1928 All. 689 : 27 A. L. J. 229 • 114 I. C. 
734. The real test for determining whether a suit is barred, is whether the 
cause of action or transaction on which the two suits are based is the same 
and not whether the transaction is sought to be established in different 
modes or by different means. "Where the cause of action for recovery of 
immoveable property against tbo defendant was that he was a trustee in 
the first suit and the cause cf actiou for recovery of the same property was 
that defendant was a trespasser in the second suit, the subject-matter and 
claim in the two suits are diffcient and withdrawal of the former will not 
bar the latter suit. — Narayanaswami v. Mannar, 30 L. W. 562 'A I. B. 
1929 Mad. 798. Whore the suit was premature, as a suit under S. 77 of the 
Eegistration Act before a final order was passed by the Registrar, a fre-h suit 
filed after the refusal of the Registrar was not barred by this rule even 
though permission to withdraw had not been obtained. — Karam Singh v. 
Sardar Singh, 134 I. C 482 : A. I. R. 1932 Lah. 133. 

Where a plaintiff brought a suit for partition of joint-property from 

which he withdrew with ’ ' ’ ’ ” 

being dispossessed from 

of joint-possession of the ' , ■ . 

by this rule. The mere fact of two suits being in respect of the same 
property would not be sufficient to make the latter suit one for the same 
matter as the former, when the state of facts leading to the two suits and the 


/ 
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reliefs claimed under them are different .— Chandra v. Puma Chandra, 
4 0. W. N. 110 {Juggohundo v. Watson & Co., Bourke Eep Part VII A. 0. C. 162, 
dotibted). Section 97 of Act VIII of 1859 (this rule) only applied to cases where 
the plaintiff withdraws from the suit without the consent of the defendant. — 
Juggohundo v. Watson & Co., Boutko, 162. See also Kamini v. Bam Nath, 
21 C. 265. 

■ . In a suit for ejectment on the ground that the defendant was a trespasser 
and had no right whatever to the land, the defendant raised the defence that 
he had a tenancy right in the land and could not be ejected. The suit was 
withdrawn without liberty to bring a fresh suit in respect of the same subject- 
matter, Reid, that Or. XXIII, r. i did not opemte as a bar to a subsequent 
suit for possession in which tenancy of the defendant had been determined 
by service of notice to quit . Abdulla v. Akhil Chandra, 69 I. C. 84. 

A suit for ejectment was withdi’awn without obtaining leave to file a fresh 
suit, for want of notice to quit. A fresh suit was filed after giving notice to 
quit. Reid that the suit was not barred under this rule. The series of acts or 
transactions which formed the basis of the former suit was incomplete 
because there was no notice to quit. The second seties of acts or transactions 
is complete, because notice to quit was given and therefore the subject-matter 
of the two suits was not the same — Chenchuram v, Uahomed Bahavuddin, 
€3 M. L. J, 446 : (1932) M. W. N. 955. 

The plaintiffs sued the defendant upon a balance order dated^ 24th 
February 1882 to recover a certain sum of money. They had previously 
sued the defendant to recover the said sum of money, but that suit was 
based upon a call order dated 11th Novembei 1880, and they were^ permit- 
ted to withdraw it with liberty to bring afresh suit on the same cause of 
action. Reid, that the plaintiffs were not precluded from bringing the 
second suit upon the lialance order. — London, Bombay and Mediterranean 
Bank V. Burjorji Sorabji, 9 B. 346. 

An unsuccessful claimant brought a regular suit against a decree-holder, 
who then released the property from attachment and the plaintiff withdrew, 
his suit. The same property was afterwards attached and sold in execution 
of the same decree. Rcld, that the subsequent suit for possession of the 
pi'operty against the auction-purchaser was not barred by this rule. 
Mukhoda Soondunj v. Bam Churan, 8 C. 871 (ll M I. A. 7 cited). 

A sued B and C claiming certain property as hzs private property. 
Pending this suit he sued B for an injunction directing B to close certain 
doois in the property claimed in the first suit — the first suit was withdrawn. 
It was contended that the second suit was baned : Reid, that the suit did 
not come within the provisions of this rule. — J?ama Mai v. Upendra, HO 
I. C. 818 : A. I. B. 1928 Lah. 710. 

A Court after reference to arbitration cannot, ponding the reference, 
grant permission to withdraw the suit with liberty to bring a fresh suit [or 
the same matter. Permission thus gi^en’to a plaintiff to withdraw, with 
liberty to bring fresh suit, is «Ifra vires, and does not save the fresh suit 
from being barred by this rule , — Sheoamhar v Bcodat, 9 A. ICS. 

The dismissal of the former suit** in the form it was brought" does 
not amount to permission to sue again as contemplated by this rule and 
such dismissal must bo regarded as a “ decision ’’ thereof in the sense of 
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S. 13, Explanation ill, 0. P. Code, 1832 (S. 11), and therefore as a bar to 
the fresh suit.*— Ganes^ v. Kalica Prasad, 5 A. t)05i Muhanmad Salim 
V. 2^a&tan Bibi, 8 A. 232; Kudratv. Dinu.O A. 1C5 ; Bantcart Das v. 
lluhammad Mashiat, 9 A 690 (3 B. L. R. 48 (P. C.) : 13 M. I. A. 160 
referred to). 

After a suit has been tried and dismissed on the merits the plaintifT 
^cannot be permitted to start the proceedings all over again against the success- 
ful defendants merely because there was also a (omaal defect in the frame of 
the suit, and the Court cannot pass an order under Or. XXIII, r. 1 — Barn 
SoTan V. Badha Baman, G5 C. 1067 : 113 1. C- 847 : A. I. R 1929 Cal 83. 

A suit for possession Avas rrholly dismissed on the ground that the 
plaintiff had not made out his title to the whole of the property claimed, 
though he had proved title to a onc*third share of it, the decree containing 
a clause that a fresh suit might bo brought for a one-third sharo. Subse- 
quently the plaintiff brought another suit for possession of the one-third 
share. Beld, that the Court in the former suit had no power to include 
in its decree any such reservation or order ; that the fact that the decree 
was not appealed against did not give the order contained in it, which was 
an absolute nullity, any effect— StiA/t Lai v RftiHt, 11 A 187 (F. B.) 
(5 A. 595, 8 A. 283, and 9 A. 155 cxplatned). 

In a suit for partition both the parties having arrived at a compromise, 
filed a joint petition praying that the suit might bo struck off, the terms 
• of the compromise wore however not inserted m the decree and wore never 
-carried out. Subsequently the plaintiff brought a second suit for partition 
of the same property. Rtld, that the suit was barred by this rule — GulAanit 
Lai V. Manm Lai, 23 A. 219. 

Where the former suit was withdrawn with permission to bring a fresh 
suit, the subsequent suit is not barred . — Ktinhan v. Sankara, 14 JI 78, p. 80. 

A redemption suit was dismissed for want of necessary parties. In the 
appellate Court, the plaintiff put in a petition saying that be did not wish 
to prosecute his " appeal or claim,” the other side having given up his costs. 
The plaintiff then brought a second suit to redeem. Held, that tho suit was 
barred by the last para, of this rule, the considoration for withdrawal being 
that the respondents gave up their costs . — Bam Prasad v. Dunbar Singh, 
4 A. L. .1. 201 : (1907) AWN. 91. 

Where in a suit for paitition, a defendant has, by concession of the 
plaintiff, acquired rights, which otherwise, could not have existed, it is not 
open to the plaintiff, who has made that concession, afterwards to annul 
its effect, by withdrawing the suit in the appellate Court. Sections 373 
(Or. XXIII, r. 1) and 682 (Or. XXII, r. 11), C. P. Code, 1882, do not support 
the conclusion that rights actually vested and created by tho decree 
of the first Court can be afterwards annulled by the plaintiff’s withdrawal 
of tho entiro suit of his own free will and without the permission of tho 
Court.— Safj/a6AaniaJat v. Ganesh Balkrishna, 29 B. 13 i 6 Bom. L R. 533. 

A shebait sued the other manager of a Hindu religious endowment as 
representing the idol. Part of the claim was withdrawn. There was no 
fraud in the withdrawal. Snbsequently another shehatt sued a third one 
in respect of the same claim as representative of the idol. Held, that the 
suit was barred . — Bangacharya v. Bevtt Baman, A. 1. R. 1928 All. 689 : 
• 27 A. L. J. 229 : 114 I. 0. 734. 
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"Where the earlier suit was withdrawa.without permission to bring a. 
fresh suit, it is not open to the plaintiff to evade the provisions of r. 1 by 
instituting a fresh suit after joining his brother as co-plaintiff. — Farhat' 
V. Kamaruddtn, 15 E. D. 598. 


"In respect of such subiect-matter." — The expression used in the 
corresponding S. 373 of the old Code, v}Q&“matUir.” Section 373 of the Code of. 
1882 was interpreted in two different phases by the Courts. In the cases of 
Kamini Kanta v. Bam Ifath, 31 C. 265 and Gopal Chandra v. Puma 
Chandra, 4 C. W. N. llO, the Calcutta High Court expressed the view that 
the word “ matter ” used in S. 373 did not mean the property concerned in 
the Suit that it had reference to the right in that property which the 
plaintiff was seeking to enforce in that suit. A very different view was 
taken by the Madras High Court in the case of Achuta Menon v. Achutan 
Nayar, 21 M. 35. In that case, the learned Judges referring to Anderson’s - 
Dictionary of Law held that the term “ matter in a context like that in 
S. 373 means. “ the subject of legal action, consideration, complaint or 
defence or the fact or facts constituting the whole or a part of a- 
ground of action or defence.” The ' logical result of accepting this 
definition was that even though the plaintiff’s suit had been dismissed 
by reason of the fact that he had failed to comply with the condition under 
which liberty was reserved to him for the institution of a fresh suit when 
he was allowed to withdra^7 the same even though the plaintiff instituted a 
fresh suit upon a different cause of action or upon a different title^ 
subpquently acquired the fresh suit would have to be held to ba^ not 
maintainable. Indeed, in that case, what happened was that the plaintiff 
bad tried to eject the defendant in the earlier suit upon a title derived in 
the year 1880 and subsequent to the dismissal of that suit under the 
aforesaid circumstances he derived a fresh title in 1892 and it was held that- 
the fresh suit which was being litigated upon the title subsequently acquired 
was b.arred by reason of the dismissal of the previous suit. This view of the 
Madras High Court was adhered to in several decisions of that Court 
amongst which reference may be made to the cases of h^achana Uajkala 
IhkshaUilu v, GoTUQantulu,{l^lQ) M.W.N. 782 and 5e»novo v. Yenkatachala,. 
(1910) M.L.W, 177. Subsequently, however, there was a reference to a Tull 
Bench in the jear 1916 and the Full Bench in the case of Singa Bsddt 
V. Sitbba Tieddt, 39 M. 987 ; 35 I. 0. 185, overruled the decision in the 
case of Achuta iffenon v. Achutan Nayar, 21 M. 35, and the other cases which 
bad followed it and agreeing with the view taken by the Calcutta High Court 
in the case of Gopal Chandra v. Puma Chandra,, 4 0. W. N. 110 held that 
“without attempting on exhaustive definition of all that may bo included in 
the term “subject-matter’*, it should bo hold that "where the cause of action 
and the relief claimed in the second suit aro not the same as the cause o* 
action and the relief claimed in .tbo first suit, the second suit cannot bo 
considered to have been brought in respect of tho same aubjcct-mattor as the 
first suit %Yithin the meaning of Or. XXlII.r. 1, sub-rule (3) of tho Codo of 
Civil Procedure.” Thero aro two other decisions, one of tho Madras High 
Court and other of tho Bombay High Court to which lofcrcnco is also 
necessary. In tho Madras High Court in tho caso of Chcnchuram ■Wni’ou 
V. Bahavuddin Sahib, 56 JI. 163, tho facts wore that tho plaintin 
as landlord had instituted a anit in ojcctmont against a tenant but'tbo salt 
was allowed to bo withdrawn on tbo ground that thoro was absonco of the-* 
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rcQuisito Qotico toguithut so liberty wan reserved to thopIaiDtiiTtoinstitatoiv 
fresh suit acd thereafter the rlaintiR^ iostituted another suit after haring given 
the necessary notice. It vros held to that case that the second suit %va3 not- 
a suit in respect of the same subject- matter, because the words “subject'* 
matter" in Or. XXIII, r. 1 mean “the series of nets or transactions alleged 
to exist giving rise to the relief claimed." The learned Judges purported to- 
follow the decision of the l^omhay High Court in the case of Jtakhmabai v. 
Zlahadto J'Tarayan, 42 Q. 155. In the case last menttoned, Scott, C. J.. 
has explained the meaning of the words '’subject-matter" in these words: 
"The question is whether the previous suit was a suit for the same subject' 
matter within the meaning of Or. XXIII, r. 1. Wo ore of opinion that- 
“subject-matter" means, to use the words of Or. I, r, 1, the series of acts or 
transactions-allegcd to exist giving rise to the relief claimed”. Obviously, 
the first series of acts or transactions which formed the basis of the first 
suit was imcompltte, or the plaintiff would hare been able to prcsccute his 
suit to decree. It was incompleto because there was no notice to quit. The 
second series of acts or transactions is complete because the notice to quit 
has been given, and therefore, the two suits are not in respect of the same 
“ subject'matter”. It may be pointed out that the case of Sakkmabai 
V. ZlahadiO 42 B. 156 also was a case in which the first suit- 

was withdrawn upon the ground that the notice which bad been served was- 
defectivo and, therefore, the cause of action was incomplete. See also 
Narayanasvami v. ^^annar, 30 L. W. 602 : A, I. B. 1929 Mad. 798. A con* 
trary view was taken by the Punjab Chief Court In Jtta Singh v. Bari 
Singh, 97 P. E. 1916 : 37 I. C. 128. 

The word “ subject-matter” used In this r'ole is not to be 
identified with the " property” in the suit. It means the cause of action 
for a claim. A suit on a different cause of action though relating to the 
same property is not barred, if the snit is, withdrawn without leave 
of Court ; Putio Ehan v. Ahmad Zaman Khan, 74 1. 0. 66. The 
subject-matter of a suit for ejectment of a year-to-year tenant with effect 
from a certain year is not the same as his ejectment with effect from a 
subsequent year. Or. XXIII, r. 1 (3) can bar only a second suit for 
ejectment instituted after the withdrawal of the first if the object of 
both suits is to eject the tenant with effect from the same year. — Bhullan 
V. Dasraik, 113 I. C. 748: A. I. R. 1929 All. 67. “Subject-matter” is 
equivalent to the phrase " cause of action.” — Shadt Ram v. Amir Chand, 12. 
L.-L. J. 203 : ISO I. C. 513 : A. I. B. 1930 Lah. 937. 

"Where, in a prior suit, the plaintiffs sued for a declaration of title to a 
war-bond without any consequential relief, which suit was*withdrawn with- 
out leave to bring a new suit, held, that Or. XXIII, r. 1 (3), barred a new suit 
brought for the consequential relief of recovery of the war-bond or its value. 
— Mu V. Zlaung Kan, 1 B. 618 : A. I. R. 1924 Bang. 127. 

Sub-rule (3) — Its applicability to an application. — This sub-rule is 
intended to apply to a case where a suit or part of a suit or claim is with- 
drawn, but it does not in terms apply to an application for final decree. 
What is thereby barred is a fresh suit, not a fresh application (/ollctving' 
A. I. R. 1924 Mad. 473). So where an application for ascertaining mesne- 
profits after passing of the preliminary decree is withdrawn without leave of 
the Court, a fresh application is not hzTred.—Laichayya v. Suryaprakasa,. 
A. I. B. 1928 Mad, 1165 : 115 I, G. 825. Where a Beceiver applied to be> 
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imade a party defendant in a suit against the person whom be represented 
but withdrew the application on coming to ^ow that the suit had been 
decreed erparie, and subsequently filed a fresh application praying that the 
•case might be re-opened and he might be made a defendant, and his appli* 
•cation was rejected ; held, that Or. XXni, r. 1 did not apply and that under 
the peculiar circumstances of the case S- 151 applied and the applicati^ 
•should be allowed. — U. E. Maung v. P. A. B, P. Ckettyar, 6 R. : A. I. 
1928 Rang. 273 • 113 I. C. 811. 

Under sub-rule (3) the plaintiff is bound to pay tho costs fixed by the 
Court. The rule that coats ordinarily follow the event has no application to 
•such a case. — Yeshwant v. Gangadhar, 105 I.C, 733 : A. I. R. 1927 Nag. 399. 

Sub-rule (4) — Withdrawal by co-plaintiffs. — Sub*rule *(4) provides 
that nothing in this rule shall be deemed to authorize the Court to permit 
one of several plaintiffs to withdraw without the consent of the others. 

One of several plaintiffs cannot withdraw from the suit without the 
consent of the others. Whore the Court in contravention of this sub- 
rule allows two out of four plaintiffs to withdraw from a suit without the 
consent of the other two, it acts without jurisdiction, and a second suit in 
respect of the same subject-matter is barred. — ilfussf. Bam Dei v. Musst. Baku 
Bam, 1 P. 228 : A. I. R 1932 Pat 489. 

Where there are two plaintiffs of whom the second plaintiff is a minor 
represented by the first plaintiff as guardian, the first plaintiff cannot with- 
draw tho smt.^Upputun v, Ltngayya, 107 I, 0. 431: A. I. R. 1923 Mad. 496. 

Notice, — An order under this rule without notice to tho opposite party 
is bad . — Bajendra v, Atal, 25 C. L. J. 45G : 44 C. 454. 

Withdrawal of suit by next friend of minor. — When a suit is 
fraudulently withdrawn by the next friend of a minor plaintiff, without leave 
to bring a fresh suit, it is open to the minor to relieve himself from the conse- 
■quences of fraud in one of the throe ways, viz. (1) by an application to tho 
Court in the suit in which the withdrawal took place ; (2) by a regular suit 
to sot aside tho judgment founded upon tho withdrawal ; or (3) by bringing a 
fresh suit for the same purpose, and setting up the fraud as an answer to the 
statutory bar . — Eshan Ghundra v, Nitndamoni, 10 C. 367. In Bam Samp 7- 
Shah Latafat Eossetti, 29 C. 735, the withdrawal of a suit by the next friend 
was tre.ated as gross negligence A withdrawal of a suit by tbs next friend 
of a minor in pursuance of an agreement or compiomiso entered into with the 
defendant without tho leave of the Court, is voidable at tho instance of tbfl 
minor, under Or. XXXII, r. 7.— -Ztorasaiantt v. ThTcngasami,27 M. 377. 
14 M. L. J. 159. 

Power of Court of Small Causes to allow withdrawal.— The Con^ 
of Small Causes at Calcutta has jurisdiction to pass an order under this fine 
after granting a now trial . — Jadu ilfant v. Bam Kumar, 29 C. 239 ; but the 
.Tudgoofa Small Cause Court cannot allow withdrawal without recording 
reasons,— Jji/cfct v. Baghubir, 2 P. L. J. 082. But in Yule d Co. v. 
Zlahomed Hossain, 21 C, 129, it has been hold that tho Small Cause Conr 
Judge after receiving tho j'udgroont of tho High Court on a reference, had 
no jurisdiction to allow tho plaintiff to withdraw tho suit with liberty to 
bring a fresh suit, but was bound to enter judgment according to the decision 
•of tho High Court. 
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2. In finy fresh suit institntotl on permission granted 
under the last prereding rule, the plaintiff shall 
Liroitation law Jjq bound b}’ tlic law of limitation in the same 
wtiuit. manner as if the first suit had not been 

instituted. [S. 374.j 


COMMENTARY. 

Alterations. — This rule eorrespoods to S. 374, C. P. Code, 18S2, with 
this modification that tho word ** instituted ” has been substituted for the 
word “ brought " which occurred in tho old section. 

Limitation.-— When a suit Is withdrawn under Or. XXIII, r. 1 with 
permission to bring a fresh suit, the effect of this rulo is, that limitation is 
to apply to tho second suit, as if it was tho first. Held also, that section 
14 of the Limitation Act docs not apply to such a cr.so — Tarajlal v. 
Skomeshicar, 29 B. 219: 7 Bom. L. R. 90 (12 B. 625, followed). Whore 
leave to withdraw was granted erroneously by a Court which had 
DO jurisdiction to eotortaio tho suit, tho case will bo gorernod not by the 
provisions of this rulo but by those of S. 14 of tho Limitation Act, and 
the term during which tho first suit was prosecuted will be excluded In 
computing tho period of limitation for the second sxtit; Famdeo t. Gonesh,. 
35 C 924 : 12 C. W. N.,921. 

The effect of withdrawal of a snlt with permission to bring a fresh suit, 
is to leave the parties in tho same position as that in which they would have 
been if the suit bad never been brought. A plaintiff, therefore, who has 
obtained permission under 8. 373, C P. Code. 1882 (Or. XXIII, r. 1), will not 
be debarred by S. 43, C. P. Code, 1082 (Or. II. r. 2), from claiming in a 
subsequent suit a relief which he might have included, hut did not, in the 
suit which he was permitted to withdraw. — Behari Lai v. Baran Mat Last, 
17 A, 53. See also Venkata Shetli r. Banga Navak, 10 M. 160 (followed in 
Syed Eassen Alt v. Bari Nath, 1 C. L. .T. 29*n : Jlahi Baksh v. Imam Baksh,. 
1 A. 324 : Mulckand v, Bhikari, 7 A. 624 ; and Sabhapatki v. LaksJimu, 24 
M. 293). 

Exeention proceedings. — The role laid down in this rule does not 
apply to applications for execotions. — Tara Chand Meg Baj v. Kashinath, 
10 B. 62 ; Thakur Prasad v. FakiruUah, 17 A. 106 (P. C ) : 22 I. A. 44 (10 A. 
71 overruled ; 12 A. 179 reversed ; and 18 C. 635 approved) ; see Eshan Chunder 
V. Prannath, 22 W. It. 512. But see Pirjade v. Pirjade, 6 B. 681. See also 
notes under Or. XXIII, r. 1. 

• '■ ’* ’* ■ • '"ha respondent loses his 

. >68 not afford sufficient 

■ ' •■■ ■ • he might have present* 

■ B. 249 (10 B. H. C. R. 

398 referred to). 

Tho effect of withdrawal of an appeal under a compromise estops the 
pRities with regard to the points raised in the lower Court’s decision.— - 
Vythilinga v. Vijayathamtnal, 6 M. 43. 
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3. Where it is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or in part 
compromiBo of lawfuI agreement or compromise, or 

' where the defendant satisfies the plaintiff in 

.respect of the whole or any part of the subject-matter of the 
suit, the Court shall order such agreement, compromise or 
rsatisfaction to be recorded, and shall pass a decree in accordance 
• therewith so far as it relates to the suit. [S 375.] 

COMMENTARY. 

Alterations in the rule.— This rulo corresponds to S. 375, C. P. Code, 
11882, "with some alterations and omissions. 

The words “ where it ts proved to the satisfaction of the Court that a suit 
Jias been adjusted ” havo been substituted for tho words “ if a suit be adjust- 
ed,” which occurred in the old section. The words “ tJic Court shall order 
have been added and the words " and such decree shall be final so far as rela' 
tes to so much of the subject-matter of the suit as ts dealt with by the 
■agreement, compromise, or satisfaction ” which occurred in the conclud- 
ing part ot the old seotion, have been omitted, having regard to 
Cl. (3) of S. 96, which provides that no appeal shall lie from a decree 
passed by tho Court with the consent of parties. But on account of the 
ommion ol tho such decree shall be final," a review of a consent 

decree may bo granted Under the old law, review was prohibited (see 
Purmessuree v. Bomeesooddeen, 5 W. R 226). 

” Tho committee have considered it expedient to alter the language of 
S. 376 so as to recognize the power of a Court to enquire into and to record 
a disputed compromise .” — See the Beport of the Special Committee. 

” Has been adjusted wholly or in part.” — An adjustment which is 
not bona /ide and on the basis of which the Court was not asked to record 
satisfaction and pass a decree in accordance therewith does not comply with 
the provisions of Or. XXIII, r. 3 ; Seth Kevaldas v. SaJeer Lai Bulakhidas, 
28 0. W. N. 930 (P. C.): 79 I. C. 452 • 45 M. L J. 763 : 33 M. L T. 424. Any 
part of the suit may be adjusted . — Mahomed Shah v. Ohulam, 123 I. 0. 693 : 
A. I. E. 1930 Sind 217. 

” By any lawful agreement or compromise.”— The language of this 
rulo is wide and general and does not preclude parties from settling their 
disputes on such lawful terms as they might agree to, without being res- 
tricted to such relief as one only of the parties had chosen to claim in the 
plaint. In a suit for money, where the plaint prays for a simple money 
decree, an agreement by which the parties agreed, that the deovetal amount 
should bo a oharge on certain properties, is lawful and ” relates to the suit, 
so as to bfl embodied in the decree —Jot* Kuruvetappa v. Izari SirusappO'i 
30 M, 478. In a suit for money based on simple money bonds, a com- 
promise was arrived at between the parties that in lieu of the amount of the 
claim and plaintiff's costs and interests, the dofendent should execute a sale 
deed in plaintiff's favour in respect of certain fields free from all incum* 
hrances on a certain date and deliver possession of the same on a certain 
date. The plaintiff applied for the execution of the compromis® decree. 
JSeld, that the compromise decree was not ultra vires or void or mere j 
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3. Where it is proved to the satisfaction of the Court 
, that a suit has been adjusted wholly or in part 

conipromiBe of lawful agreement or compromise, or 

■ where the defendant satisfies the plaintiS in 

.respect of the whole or any part of the subject-matter of the 
suit, the Court shall order such agreement, compromise or 
■satisfaction to be recorded, and shall pass a decree in accordance 
-therewith so far as it relates to the suit. [S 375.] 

COMMENTARY. 

Alterations in the rule. — This rule corresponds to S. 375, G. P. Code, 
3.882, V7ith some alterations and omissions. 

The words “ whert it is proved to the salisfaciton of the Court that a suit 
Jias been adjusted ” have been substituted for the words " if a suit be adjust' 
ed,” which occurred in the old section. The words “ the Court shall order' 
have been added and the words ** and such decree shall he final so far as rela’ 
ies to so much of the subject-matter of the suit as is dealt with by the 
agreement, compromise, or satisfaction" which occurred in the conclnd* 
ing part of the old section, have been omitted, having regard to 
Cl. (3) of S. 96, which provides that no appeal shall lie from a decree 
passed by the Court with the consent of patties. But on account of the 
omission of the words " sjicA decree s/tafi 6e final," a review of a consent 
decree may bo granted. Under the old law, review was prohibited (see 
Purme&suree v. Romeezooddeen, 5 "W. B. 2261. 

“ The committee have considered it expedient to alter the language of 
S. 375 so as to recognize the power of a Court to enquire into and to record 
a disputed compromise.” — See the Report of the Special Committee. 

” Has been adjusted wholly or in part.”— An adjustment which ^ 
not 6ona;?de and on the basis of which the Court was not asked to record 
satisfaction and pass a decree in accordance therewith does not comply with 
the provisions of Or. XXIII, r. 3 ; Seth Kevaldas v. SaJeer Lai Bulakhidas, 
28 C. "W. N. 930 (P. C.); 79 I. C 462 : 45 M. L. J. 763 : 33 M. L. T. 424. Any 
part of the suit may be adjusted. — Mahomed Shah v. Gkulam, 123 I. C. 693 : 
A. I. E. 1930 Sind 217. 

” By any lawful agreoinent or oompromlBe." — The language of this 
rule is wide and general and does nob precludo parties from settling their 
disputes on such lawful terms as they might agree to, without being 
tricted to such relief as one only of the parties had chosen to claim in the 
plaint. In a suit for money, where ’the plaint prays for a simple money 
decree, an agreement by which the parties agreed that the decretal cniount 
should be a charge on certain properties, is lawful' and ” relates to the suit, 
so as to be embodied in tbe decree. — Joli Kuruvetappa v. Izari 
30 M. 478. In a suit for money based on simple money bonds, a com- 
promise was arrived at between the parties that in lieu of the amount of the 
claim and plaintiCf's costs and interests, the detendenfc should execute a sale 
deed in plaintiff's favour in respect of certain fields free from all iocum 
brancos on a certain date and deliver possession of the same on a ocrtSiin 
date. The plaintiff applied for the execution of the compromise decree. 
Meld, that the compromise decree was not ultra vires or void or merely 
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•declarator}’ nature, that it was executable anti that it was not necessary 
for the plaintiff (decree-holder) to institute a separate suit for the roHef 
granted hy the said decree.— v. Laxminaraf/an, 25 N. L. R. 
110 : 116 I. C. GOl • A I. R. 1929 Nag. 164 Whoro in a money-suit the 
■plaintiff prayed for relief against the joint family assets in the hands of the 
sons of the executants but hy the terms of a compromise embodied in the 
decree the plaintiff got personal relief against the sons * held, that the 
validity of such a compromise cannot bo questioned on the execution side. — 
Gevinda r. Murvgesa, 133 I. C. 786 : (1932) M. W. N. 623 : A. I. R. 1932 
ITad. 557. 

The word *' lawful " docs not merely mean binding or enforceable. The 
•word refers to ngrccinonts which in their Torj- terms or nature aro not unlaw 
ful and may therefore include agreements which are voidable at the option 
-of one of the parties thereto because they haro been brought about by 
coercion, undue influence or fraud. — Qadri Jahan Begam v. Fazal Ahmad, 50 
A. 748- 110 I. C 573 . 26 A. h. J. 691 : A. I. R. 1928 All. 494. See also 
Laraili ■V. Sh^am Sntidar, 30 A. L. J. 509: A. I. R. 1932 All. 478: 141 
I. C. 653. Where the agreement of compromiso was duly verified by an 
-officer of the Court, but before the compromise dccrco was passed, the appellant 
•died and his heirs wore brought on record: held, tliat the Court was bound 
to pass a decree under Or. XXIII, r 3 In the absence of any evidence that 
the compromise was unlawful Held also that the relinquishment by the 
appellant was not rendered unlawful by the doctrine of Mahomedan law 
that it was done during marz-uUmaut.'^^Ibid . Whore no inj’ustice of any 
kind is established and it is established that a suit has been adjusted either 
wholly or in part by a lawful compromise, it is the duty of the Court to record 
“the agreement and pass a decree In accordance therewith. Quare, whether 
notwithstanding the words of Or. XXIII, r 3, the Courts retain an inherent 
power not to allow the proceedings to be used to work a substantial 
dnjustics.— So«re«dra v. Tarubala, 57 I. A. 133 : 67 C. 1311 ; 34 0. W. N. 453 : 
61 C. L. J. 309 : 32 Bom. L. R. 645: 31 L. W. 803 :‘63 M. L. J. 551 : 11 

P. L T 461 : 28 A. L. J. 489 : 31 P. L. B. 884 : 123 I. 0 545 : A. I. R. 

1930 P. 0. 158. Where a preliminary decree in a mortgage-suit directs 
payment of money into Court, a payment out of Court to the decree-holder 
•cannot be recognised either by virtue of Or. XXI. r. 2 or Or. XXIII, r. 3. 
'The Court is bound to pass a final decree for sale. — Durga Devi v. Hand Lai, 
136 1. C. 732 : 33 P. L. B 133 : A. I. B 1932 Lab. 231. 

In a suit for a mere declaration the Court can pass a decree in terms of 
the compromise entered into by the parties by which one of them is to pay 
-a certain sum of money to the other.— J7omin Das v. Kalyanji, 24 N.'I/. R. 
-65 : 107 I. C. 525 : A, I. B. 1928 Nag. 173. 

A Hindu father has full authority to act on behalf of his adopted 

son and to enter into a compromise in a suit on mortgage of joint-family 

property so as to bind the son to the compromise in respect of the son’s 
interest in the property; Saiyid Mehdi v. Chavdhri Ghanshiam, 

1927 P. C. 204: 104 I. C. 375: 27 L. W, 540: 46 0. Ii. J. 209: 32 
C. W. N. 93. 

A compromise signed by a pleader who was not specially authorized for 
'the purpose is bad and a decree in accoi^anca with it should be set aside.— 
Dasangowda v. Churchigirigowda, 34 B. 408. 
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"Where the parties to a suit themselves effect a compromise and the 
fact of the compromise is convoyed to the Court by means of a petition pre- 
sented by the pleaders appearing on both sides, it is not open to the parties 
to question the compromise on the ground that the picadors had no authority 
to compromise.— Pamfeayam Gheity v. Kandastoavit, 12 L. W. 562 : 60" 
I. C. 22. 

It is incumbent on a Court to pass a decree in terms of a compromise, 
only if the same is lawful, t.e, enforceable in law. One test to apply is, 
were the parties competent to enter into the agreement in order to achieve 
the purpose they had in view. When after a mortgage-decree to which the 
puisne mortgagee was a party, the mortgagee and the prior mortgagee put iD' 
appeal a petition of compromise which increases the amount payable 
to the latter, a decree cannot be passed in accordance therewith, as it un- 
doubtedly prejudices the rights of the puisne mortgagee and hence cannot 
be said to bo “ lawful ”, — Malckand Boid v. Osman Alt, 38 C. L. J. 272. 

The Court has no jurisdiction, under this rule, to pass a decree on a 
compromise, unless it is a lawful compromise. Any tenns of a contract which- 
aie opposed to public policy, are invalid and will, therefore, not be enforced 
by tho Courts and so far as a decree embodies unlawful terms of a com- 
promise, it IS inoperative and will not bo enforced . — Lakshmanastvani v, 
Bangamma, 2G It 31 (24 M. 265 referred to). No option is left to a Court to 
examine tho terms o! a compromise beyond seeing whether tho agreement is 
lawful or not An agreement which carries a penal clause such as may be 
covered by S 74 of the Contract Act, is not in any sense of the term 
“unlawful” and hence it must be recorded and a decree passed in terms thereof ; 
Bishen Prasad v. Kunj Behari, 24 A. L J. 210 : 91 1. C. 790 : A. L E. 1926 
All. 278. 

The legality of a provision for ejectment is to be tested in the light of 
the rules formulated in tho Bengal Tenancy Act, even though the provision 
originally appearing in the petition of compromise has been incorporated m 
the decree. The Court will not in such circumstances, assist the decree- 
holder to achieve his illegal purposes in defiance of express statutory prohibi- 
tion. The circumstance, that a consent decree has been passed on the basis 
of a compromise, does not oust tho jurisdiction of the Court to grant 
against forfeiture, and the Court must determine whether on equitably 
grounds, relief could have been granted against forfeiture if it had been called 
to enforce tho agreement itself . — Gopal Kishna v. Sari Nath, 34 0. B. J- 
157. 

Although under Or. XXm, r. 3 it is obligatory on the Court to pass a 
decree in terms of the compromise after itihas been recorded, it is not essential 
that the passing of tho decree should be simultaneous with the recording o 
the compiomise and there is nothing in the rule to prevent a Court frni“ 
postponing the passing of a decree in a proper case. -^Abhayanana v. 
Bameshwar, 9 P. 314 : 125 I. C. 621 : A. I. E. 1930 Pat. 395 : 12 P. B. J- 
46. 

A Court will not recognise any compromise of an action with the facts 
of which it is entirely unacquainted or if one of the terms of the comprom*9 
is a clear violation of a statutory rule . — Bakli v. Bam Eishun, 65 I. 0. 6U • 
The presumption is that the Goqrt followed the procedure in recording a 
compromise.— v. ilf«nsAt, 32 P. L. B. 761. 
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A Court is not bound to pnss n dccrco in accordance with a compromise 
which is shown to bo fraudulent.— /iMn Pan^ey v. Pajtnon Misser, 63 
L C. 105. 

On an application to record an agreement, under Or. XXIII, r. 3, 
C- P. Code, the Court has power to go behind the transaction and to 
enquire whether the admission is tnio and made by the debtor with a full 
knowledge of his legal rights as against the creditor.— liadha- 
hison v.Barhi, 24 Bom. L. It. 83: 4C B. 660. The Court has jurisdiction 
to consider whether the award is legal and enforceable (45 B. 245, 61 B. 
903 folloired). Thus if the arbitrators entered upon a consideration of tho 
matters when they had no jurisdiction to do so {e.g., contracts not in tho 
form sanctioned by tho Bomb.ay Cotton Contracts Act) it cannot bo said that 
the suit has been adjusted by a lawful compromise and the award cannot bo 
recorded under this rulo.—Babubkai v. ila^havji, 65 B. 503 : 134 I. C. 705 : 
33 Bom. L. B. 759; A. I. R. 1931 Boro 343. The Court has power to, and 
should, enquire whether tho agrccroont of compromise which ig not signed 
by all the parties, is binding on all tho parties when certain communications 
are relied upon to show that all the parties in fact intended to abide by it ; 
such an enquirj’ is not barred by S. 23 of the Evidence Act. — Joint Hindu 
/amily of Sadhu Ham v. Botha Ram, 11 L. L. J. 440. 

The plaintlQ' undertook to abide by tho statement of a particular 
person and closed his case. Tho person was examined on solemn afUrma" 
tlon but denied any knowledge of tbo case, and tho plaintiiT’s suit was die* 
missed. Held, the procoedincs were t^aotamount to a compromise of the 
snit ; Chet Bam v. Bhnp Singh, A. I. R 1927 Lab 99 • 98 I C. 804. 

Statement that tho parties would accept terms stated by a particular third 
person does not come within tho purview of rule 3, it being not to the effect 
that the parties bad come to certain terms regarding the subject-matter of the 
suit but being ' • ~ * •••.►.• i i ’ by one 

third person.— • • ‘ : 122 

1. C. 186: A I , • • * 21. C. 

608 : A. I. R. 1927 AIL 614. There is a striking differonco between the 
phraseology of Or. XXIII, r. 3 and para. 1 of Sch. II. Tho former clearly and 
very strikingly deals with an agreement which has been arrived at, while tho 
main agreement to be arrived at ' *' . . ’ • _ 

ment which is to be arrived at in • . ' 

by the decision of the pleaders a ' ■ 

Court gave a decree accordingly ; held that the agreement did not amount to 
an adjustment of the suit but was a mere reference to arbitration, tho state- 
ment of the pleaders was an award and the Court was bound to give 10 days 
time to file objections under Cl, (l) of para. 16 of Scb. II. — Ibid. An agreement 
between the parties that they should be bound by the statement of a third 
party might be valid under S. 23 of tho Contract Act, but it was open to a party 
to resile from the agreemeot before the referee has made his statement.— 
Bishamhhar v. Badha, 29 A. L. J. 393 : 133 I. 0. 29 : A. I. R. 1931 AH. 
557; Basdeo v. Bam Baj, 137 I. O. 263 ; 30 A. L. J. 71: A. I. B. 1932 
All. 166. 

An agreement between the parties to a suit that it sboold abide and 
follow the result of another suit between the same parties is a valid and 
binding agreement. As soon as a decision is given in tbo second suit, there 
C. P. C.— 121 
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is a lawful adjustment; of the first suit within the meaning of Or. XXIII, 
r, 3. — Sreenzvasa Chariar v. Kumara Xliatha Chariar, (1918) M. W. N. 746 
(37 M. 408 distd.). The pleader of both the parties applied for adjournment of 
the case stating that the parties had agreed to abide by the decision of the 
High Court in another suit and the adjournment was granted ; Held, that the 
application by the pleaders was only one for adjournment stating certain 
reasons and so the order of adjournment would not amount to an order record* 
iug a compromise. — Venkatarayudu v. Venkata Kiimara,, 120 I. G. 742: 
A. I. B. 1929 Mad. 416. joint petition by both the parties to a suit requesting 
the Court to adjourn the case for enabling the parties to arrive at the terms 
of a contemplated settlement is not by itself a compromise when nothing 
further was done by the parties in furtherance of their original intention. A 
decree based on the original petition itself as if it were a compromise is 
without juriadictioa — Handas v. Bamdas, 34 C. W. N. 1068 : A. I. R 1931 
Cal 205 131 1 C. 257. 

"Wbere the claim is beyond the jurisdiction of the trial Court, it is not 
competent to the Court to pass a compromise decree : Govindaswami v. Xoh'o* 
pemmal. (1922) M. XV. N. 83 66 1 C. 837. 

The plaintiff (respondent) after obtaining a decree in the first Court 
compromised the suit in the appellate Court and asked that a decree sbo^d 
be made in favour of the defendants (appellants), ffeld, that the High 
Court on an application to make a decree in accordance with the coopro* 
mise, had acted properly in adding as plaintiffs, members of the temple 
community who opposed the application, and in refusing the application on 
the ground that the compromise was a breach of trust on the part of the 
respondent and therefore unlawful under Or. XXIII, r. S.-SankaraUnija v. 
Sajestvara Dorai, 35 1. A. 176 . 31 M 236 (P. C.) : 8 C. L. J. 230 : 12 G. W. N. 
946: 10 Bom. L. R 781. An agreement by which a agrees to 

transfer the property of the mutt for no necessary purpose is not a lawful 
agreement which can be enforced under this rule.— /fnaitdifaf v. Jagamath, 
106 I. C. 645 ; 9 P. L. T. 214. A compromise in a suit relating to a public 
trust cannot be said to be “ lawful ” if it sacrifices the interests of the 
trust. — Narayanaswami v. President of Oie Board of Gommissioners, etc.. 53 M. 
398 : 31 L. W. 442 • 58 M. L. J. 410 : 124 I. 0. 802 ; (1930) M. W. N. 243 : 
A. I. B. 1930 Mad. 629. 

Agreement that a suit may be decided in a manuor different from that 
prescribed by law is void. — Baja of Venkatagiri v. Qkinta Beddy, 37 M. 403. 

Unless a will is proved in some form, no grant of probate can be made 
merely on the consent of parties. Hence an agreement or compromise as 
regards the genuineness and due execatxon of a will, if its effect is to exclude 
evidence in proof of the will, is not lawful within the meaning of this 
rule. — Monmokini v. Banga Ghandra, 31 C. 357 : 8 0. • W. N. 197 (9 B. 241 
and 21 B. ZZh followed). 

The terms' of this rule are imperative and a Court cannot refusQ to 
record a lawful agreement or compromise and to pass a decree in accordance 
therewith, merely because in its view it is too favourable to one of the 
parties.—Afoiiram V. Pesu, 22B. 338. But tbe Court must see that the 
compromise is a lawful agreement before it is recorded and a decree 
passed in accordance with the terms thereof and should look into the merits 
when necessary to determine its 
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■Whore n compromfso embodied terms the substnntml portion of which 
was ^egal and cnforceahlo and the rest iUegal, tho compromiso should bo 
acpoptod to tho extent it i? legal An ngreomont that the money should bo 
paid in equal instalments of crops each year and that in default of any instal* 
njonfc the whole debt would become duo and ho onforceablo by tho sale of 
tho holdings of the defendant which were situated in tho Sonthal Pergannas ; 
held, that though tho latter portion was illegal under S 27 of tho Sonthal 
Porgannas Sottlement Regulation, tho compromise should bo accepted as to 
the former portion.— Lai y. Naravan, 109 I C. 2G1 AIR. 1923 
Pat. 495. 

' Where after tho hearing of an appeal and iThoo it is pending for 
delivery of judgment, a petition for compromise is presented, the Court 
has to receive the petition and pass the necessary orders thereon ; Sajiah v. 
Seshamma, 41 SI. L. J. 385 : 14 L. W. 514. 

Whore a compromiso set up by one party is denied by the 
other.— When the parties to a snit have by an agreement adjusted the 
subject-matter ol the suit, tho Court cau by an order mads in the suit, order 
such agreement to be recorded and make a doereo in accordance with it, 
ootwithstandiag that one of the parties to such agreement objects to the 
compromiso being accepted.— Rrci/ed«r/<i5A v, Ramanath, 24 0. 90S (F. B ) : 
1 0. W. N. 597. See also Kantppan v. i?oma5£i>n», 8 U. 482 ; Ruttonsey 
Lalji V. Poorihai, 7 B. 304 ; Appasami v. Manika^, 9 M, 103 : Goculdas 
Rulabdas v. ScoU, 10 B. 203 , Rn;jhbir SinjJt v. Chanan Singh, 09 I. 0. 395. 
See also Qadri Jahan Began v. Faeal Ahmad, 50 A. 748 : 110 I. 0. 673 : 
A. I. B. 1923 AIL 494; 20 A. h. J. 691. 

There can be no doubt that when one party alleges and the other denies 
that a suit has been settled by a lawful agreement out of Contt, the Court 
has power to decide whether there has been such a settlement and if this 
•question is decided in the affirmative, to grant a decree in accordance with 
the agreement. The Full Bench decision in 24 0. 903 : 1 0. W. N. 597 
(noted above) has been now given effect to bj* the alterations made in 
• Or. XXIII, r, 3 from the language of S. 375 of the old Code. — Anadi Krishna 
y.Priya Sliowkar’, 21 C. W. N. 366:361.0 375 ; Sital y.Lal Bahadur, 
38 A. 75, 80-81 ; Bamjas v. Sanint, 116 I. C.-524 : A. I. B 1929 Pat. 102. 

Any party to a suit has the right to repudiate the action of an agent 
compromising it without his knowledge and consent, before an order is 
passed accepting tho compromise as the floal determination of the suit, — 
Monmohini v. Bani7a Chandra. 31 C. 357 : 8 C. W. N. 197 (24 0. 908 (F. B.) : 
1 0, W. N. 697 referred to). 

Where a party to a suit impugns an alleged agreement or compromise 
by which he would be bound, the Court must satisfy itself by evidence that 
the agreement or compromise is a lawful one, and that its terms have been 
consented to by the patties to the suit before it can proceed under this 
section (this rule), to record it and pass a decree in accordance therewith. — 
Sridharan v. Puramathan, 23 IT. 101. 

Whore the first defendant transferred his interest in the subject* 
matter of the suit to the 2nd defendant and the plaintiff compromised the suit 
• with him, the fact tl^t the 1st defendant remained on the record did pot give 
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him sufficient interest to entitle him to raise any objection to the compro- 
mise or to appeal from the decree. — Shanker Bharati v. Narsinha, 64 I. A. 
Ill : 51 B. 442 (P. C.) : 101 1. 0. 20 : A, I, B. 3927 P. C. 57 ; 31 C. W. N. 649. 

The rule v?as intended to meet cases where the parties having agreed' 
to compromise subsequently fall out. The original Court has power to frame’ 
an additional issue to decide whether a lawful compromise has been effected 
between the parties subsequent to the institution of the suit. — Appasami vu 
Yaradachari, 19 M. 419. 

It was held, that under this rule, the Court had jurisdiction to determine 
whether, as a fact, the alleged agreement adjusting the suit had been made, 
and if it was satisfied that it has been made, to record it. "Whether that 
fact should be tried on affidavit or by oral evidence, is entirely in the discre- 
tion of the Court. — Samibai v. Premji Pragji, 20 B. 304. 

Compromise as between some ot the parties— Effect on others.— 
The agreement between the plaintiff and one set of defendants cannot affect 
the position of the other defendants. They can neither be prejudiced by, 
nor can they tahe any advantage of, that agreement ; Musst. Bkagicati v. 
Jagdam Sahat, 2 P. L. T. 471. 

Submission and award equivalent to "Adjustment of the suit by 
an agreement” within the meaning of this rule.— It wos held by the 
Bombay High Court, in two earlier cases decided under the old Code, that 
where the matters in difference in a pending suit are referred to arbitration 
without the intervention of the Court and an award is made, the submission 
and the award may be treated as an "adjustment of the suit by agreement 
within the meaning of S. 373 of that Code, and it may be recorded as an 
adjustment under that section ; Pragdas v. Gtrdhardas, 26 B. 76 ; Sanioai 
T. Premji, 20 B. 304. The same High Court, in a case decided under this 
Code, took the same view and held that where in a pending suit the matters 
in difference are referred by the parties to arbitration without the interve^ 
tion of the Court and an award is made, the provisions of para. 20 of Seb.H 
do not apply to the award, but that the submission and award may 
recorded as an adjustment under this rule Barakhbai v. Jamnabai, 37 B. 

I- C. '5?!b. A contrary view was, however, taken hy Six 
Macleod, J., in ShavaJeshaw v. Tyab Eaji, 40 B. 386 : 87 I. C.'140, where it 
was held that, in view of the words " any other law for the time being m 
force ” in S. 89 of the Code and having regard to the provisions of that 
Section, a submission and an award made without the intervention of the 
Court could not be recorded as an adjustment under this rule, and that the 
proper procedure w’as under paras, 20 and 21 of Sch. II, and that accordingly 
the matter should he treated as an application under those paragraphs 
and treated accordingly. But in Manilal Motilal v, Gdkal Das, 46_B. 
245 : A. I. E, 1921 Bom. 310, Sir Norman Macleod and Mr. Justice 
Pawcett reconsidered the matter and held ‘that the submission and 
award could properly bo recorded under Or. XXIII, r. 3, and 
the previous judgment of Mr. Justice Macleod, in ShavaksJiato v. 2yd 
Saji, 40 B. 386 : 37 I. 0. 140, was incorrect. It has recently 
been held by a Full Bench of the Bombay High Court in 
hasappa v. Basalingayya, 61 B. 908(F. B.): 1051.0.516: 29 Bom.Xj«B* 
1254 : A. I. E. 1927 Bom. 565 (following Manilal Motilal v. OoJeal DaSi^ 
45 B. 245) that where in a suit, parties have referred their differences t®’ 
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arbitration without an order of tho Court and an award is raado, a dccrco in 
'terms of tho award can bo passed by the Court under Or. XXIir, r. 3, but 

• not otherwise. Ses also Raoji v. i2atanst, 51 D. G9G : 32 Bom L. R. 389 : 
126 1. G. 305: A. I. R. 1930 Bom. 431. If a party does not object to 

'the submission and award being •' ^ • ■ ’ •• ’ • , 

is estopped from objecting that . 

role.— “.Fondt v. Chunilal, 53 

‘The Allahabad High Court in Oajendra y. Durga Kunwar, 47 A. C37 (P. B.) : 
A. I. R. 1925 .Ml. 503; 83 I. G. 763, and the Madras High Court, in Chinna- 
•tJentafoiamt V. Fcnfcafasami, 42 M. 625, haro taken the same view as the 
Bombay High Court in Ji/anj/arscase. See also Subbaraju v. Venkatrama- 
51M. 800 (P. B.): A. I. R. 1923 Mad. 1025; 55 M h. J. 429: 113 
■I. C. 632 : Naravandas v. Kalyanji, 24 N. L. R. 55 : 107 I. C. 525 ; A. I. R. 
1923 Nag. 173 ; Basaoo r. Jogannath, 14 O. L. J. 184 : 131 L C. 443 : 8 
O. W. N. 71 : A. I. R. 1930 Oudh 127; Laljee r. Chander Bkan, 9 R. 39 : 
A. 1. R. 1931 Rang 53: 131 I- C. 57 ; RamfldAar v. Suftcdar, 11 P. 237 : 
AIR. 1932 Pat. 205 The Calcutta High Court in Amar Chand v. Banwari, 
49 C. 603 . 69 1. C. 803 A. I. R. 1922 Cal. 404 has dissented from the 

• decision in Afantlal'^ case and held that the award cannot be enforced 
under Or. XXIII, r. 3, or under paras. 20 and 21 of Scb. II. The Lahore 
High Court in Bart Prasad v. Soognt, 3 L. L, J, 162 has followed the 
Calcutta High Court decision in Amar Chand v, Banwari. Seo also K*shore 

-Chand v. Bans Raj, 104 I. C. 561: A. I. R 1923 Lab. 39: Gtrimoni 
T. Tarini, 55 C 538 : 47 0. L J. 69- 33 C. W. N. 390. In Nihal Shgh 
T, Ashtobakar, A. 1. R. 1929 Lab. 806, it has been held that whore a literate 
person, having an award explained to him. signs it, he should be taken to 

• agree to it and the award becomes a compromise ; but an award as such is 
not an adjustment and therefore cannot be recorded. 

Reference to arbitration does not preclude parties from compro' 
mislng. — Even after a reference to arbitration is made in a ponding suit, the 
parties are not precluded from settling the dispute amicably by mutual 
agreement, and it is not therefore necessary to cancel the reference before 
accepting the compromise ; Atshan v. Abdulla, 99 I. G. 1002 ; A. I. R. 1927 
Lah 156. 

Power of Court to pass decree on partial award. — It was held that it 
was open to the Court to record the decision of the arbitrator and pass a decree 
•thereon even though the award was partial. There is no rule of law that 
a partial award is invalid and the question has to be decided on the inten* 
'tion of the parties, the matter being a subject of contract between them ; 
Alagu Pillai v. Veluchami, 74 L C. 609 : A. I. R. 1923 Mad. 576 ; 45 M. L. J. 
76: 32 M. L. T. (H. C.) 369. 

Compromise extending beyond scope of suit. — A decree passed on a 
•compromise cannot be regarded as ultra vires simply because it goes 
•beyond the subject-matter of the suit and contains other conditions ; if these 
other conditions are the considerations for the compromise of the subject- 
matter of the suit, they must be incorporated in the decree, — Gobinda 
•Chandra v. Dwarka Nath, 7 C. L. J. 492. See also Charu Chandra v. 
Sambhu Nath, 3 P. L. J. 255 (P. B.) ; Hart Chand v. 2Iaghi Mai, 95 
P. "W. R. 1917 ; 78 P. B. 1917 ; 12 P, L. R, 1917; Puma Chandra v. Nil 
-Madkub, 5 C. "W. N. 435 ; The Manager of Sri Meenakshi Devastanam y. 
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Abdul Kasim, 30 M. 421 : 17 M. L. J. 255 and Joti Kuruvetappa v. Izari- 
Sirusappa, 30 M, 478, where it haa been held that a compromise decree- 
containing reliefs not covered by suit ia valid. 

When the compromise has been cCfected between the parties, the proper 
course to follow is not to recite the compromise in the decree in its entirety 
but to pass a decree in accordance therewith only in so far as it relates to- 
the suit ; Jihan Krishna v. Bamesh Chandra, 38 0. L. J. 72 : 65 I. 0. 47. 
It cannot be maintained that unless the whole of the compromise is recited 
verbatim in the decree or produced verbatim in a schedalo to the decree the 
compromise must be held to be not incorporated in the decree. Where the 
decree made a general reference to the terms of the compromise it had the 
same effect as that of mentioning the conditions in the schedule and all 
the terms of compromise should be deemed to have been incorporated m 
the decree. Beld also that the compromise was not compulsorily registra- 
ble.— ifaZtfe Ghand v. Jttcan Mai, H L. L J. 127: 118 I. 0. 395: A. I. B- 
1929 Lah. 527. See also U Pan Nyun v. Ma Pan Me, 5 R. 662 : 107 I. C. 163 : 
A. I. E. 1928 Rang. 43. 

The words " so far as it relates to the suit ” in Or. XXIII, r. 3 show 
that the terms which form the considemtion for the adinstment of the 
matter in dispute, whether they form the Bubject-matter of the suit or 
not, become related to the suit and can bo embodied in the decree. — Karu 
Mtan V. Tejo Mian, 8 P. L. J. 43: 43 1. C 282 (30 M. 478: 20 A. 171 
referred to) ; Shambhusing v. Mant Lai, 33 Bom. L. R. 1457. The question 
whether the terms of a compromise decree go beyond the subject-matter of 
the suit is one which has to be determined on the facts of each particular 
case with reference to what the claim in the suit was and what was the 
nature of the compromise. — Ibid. A suit for injunction and damages against 
the defendant on the ground that he had been wrongly ofBoiating as inamdar 
and made certain remissions without authority ended in a decree in terms 
of a compromise which contained a provision that the parties should ofBciate 
by turns. Held, that this clause was the main consideration for the compro* 
mise and intimately connected with it and so the Court had jurisdiction 
to incorporate it in the decree and that the clause was as much executable 
as the rest of the decree- — Bajirao v Sakharam, 33 Bom. L. E 463 : A. I. B 
1931 Bom 295 : 182 I C. 434. See also Vishnu v. Bam Chandra, 34 Bom- 
L. R. 849 : A. I. E. 1932 Bom. 466: 139 I. C. 830. 

Where the parties present a petition of compromise extending beyond 
the scope of the suit, the decree should be passed embodying the whole of 
its terms, but the decree should be passed in terms of such of the provisions 
agreed upon as relate to relief which the Court can give in the suit.-^ 
Venkatappa v. Thimma Nayamm, 18 M. 410. 

The only compromise which a Court can in any case bo bound to enforce 
under this rule is one which adjusts, wholly or in part, tbe suit; mattere 
going beyond the suit cannot, if included in a compromise, be so enforced. 
Court, refusing to grant a decree on a compromise going beyond the sui r 
cannot however, grant a decree modifying the terms of the proposed 
mise, but must leave the parties to proceed with the suit as ^-hey 
advised. — Fajahh AU Midh v. Kamaruddin, 13 0. 170. -See also Venkatapp 
v. Thimma Nayanim, 18 M. 410; Puma Chandra v. Panchkari, bC.h. <>- 
16 : and Muthu Vifaya Baghunatha v. Tkandavaraya, 22 M. 214. 
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By consent of parties nnd tho Icaro of Iho Court, a suit may bo amondod 
to recover an incroasccl claim, and there is nothing in the law which 
prevents tlie parties to a suit enlarging, bj consent or compromise, tbo 
original claim, and getting or allowing a decree for a greater amount of 
money or land than that originally asked for. — Mohtbullah v. Imatni, 9 
A. 229. 

The terms of a solehnnna decree in so far as they cover matters not 
involved in the suit, cannot bo enforced in execution of the decree but tbo 
decree is evidence of the agreement entered into as regards those matters ; 
Jagabandhu v, Bart Bohan, 62 I. C. 653. 

Where there has been a lawful compromise, comprising matters in suit 
and matters extraneous to the suit, the compromise would bo recorded, but tbo 
decree would bo made in nccordaoco with the compromise, in so far as it 
affects the suit. The parties came to terms and the suit for ejectment was dis- 
missed in terms of a compromise under which it was agreed that the defendants 
should have the status and position of an occupancy tenant, but they should pay 
an enhanced rent In a subseciucnt suit for arrears of rent on the basis of 
the above compromise; held, that the only portion of the compromise 
relevant to the suit was that which gave the defendants the status of an 
occupancy tenant, but the decree could not and did not declare anything as to 
wbat should he the future rent, the question of rent being extraneous to the 
suit, nor could tbo compromise bo put in ovideoco to prove tlie agreement as 
to enhanced rent, it being unregistered — HarSarup v. Tok/a Singh, 111 1. 0, 
156 : A. I. It. 1928 All. 534. A perfectly proper and effectual method of 
carrying out the terms of r. 3 of Or. XXIll w'ould be for tbo decree to recite 
the whole of the agreement and then to conclude with an order relative to 
that part that was the subject of the suit or to introduce the agreement in a 
schedule to the decree, but the operative part of the decree should be confined 
to the subject-matter of the suit. The operative part can be enforced as between 
the parties to the suit under S. 47 ; any agreement as to matters extraneous to 
the suit can be enfoiced in a separate suit.- — Vishnu v. Bamchandra, 
34 Bom. L. E 849 : A. I. E. 1933 Bom. 466 : 139 I. 0. 830. See also 
Bemanta Kuman v. Mtdnapore Zamindary Co., 46 I. A. 240 (246j ; 47 C. 485 
(495) (P. C.) ; 53 I. 0. 534 : 37 M. L J. 525 : 17 A. L. J. 1117. 

Compromise of donbtfnl claims. — An agreement entered upon a sup- 
position of a doubtful right, though it afterwards comes out that the right 
was on the other side, shall bo binding and the right shall not prevail 
against the agreement of the parties: for the right must always be on one 
side or the other and therefore the compromise of a doubtful right, is a 
Bufiiciont foundation of an agreement. — StainUon v. StaptUon, 2 White and 
Tudor’s Leading Cases, 836 and 920, reported in I Atk. 2 (1739). See 
Boidin 'Ktith v. Bee\,t Kulti, 18 M. 38, in which compromise of doubtful 
claims by adult members was held binding on minor members. See also 
BelanDasiv. Dnrga Das, 4C. L. J. 323 ; Bameshwar Lachtni Prosad, 
31 C. Ill : 7 C. W. N. 689 ; Aicadh Sarju Prasad v. Sita i?atn, 29 A. 37 ; 
Pulliah Chetli v. Varadarajulu, 31 M. 474; Bam Nirunjun v. Prayag Singh, 
8 C. 138 (141-142) : 10 C. L. B. 66 ; Baoji v. Batansi, 54 B. 696 : 32 Bom. 
L. B. 389 ; A. I. B. 1930 Bom. 431 : 126 1. C. 305. 

Compromise made by Hindu widow or daughter. — A compromise 
made by a Hindu widow or daughter is not binding on the reversioners. — 
Gobind Krishna v. Khunni Lai, 29 A. 437 ; Mahadei v. Baldeo, 30 A, 75 ; 
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Askaram v. Ckandi Ckurn, 13 O. W. N. 147 ; Imrit Konwur y. Hoop Narain, 
6 0. L. E. 76 ; Sheo Narain v. Bishm ^osad, 10 0. L. E. 337. But in Sankar 
Nath V. Bejoij Gopal, 13 C. "W. N. 201, a different view seems to have been 
taken. 

In addition to the cases noted above, see the rulings in 13 C. W. N. 
Ixxxvi (86-») under heading “ The l&w relating to compromise.” 

Authority of counsel or pleader to compromise. — It is not compe- 
tent to a counsel or pleader to enter into a compromise on behalf of his client 
without his express authority to do so. — Ja^apati r. Ekambara, 21 M. 274 ; 
Garrison v. Bodrigues, 13 C. 115 ; and Nnndo Lai Bose v. Nistarini Lassi, 
27 C. 428: 4 C.W. N. 169. But a counsel has, by virtue of his retainer, 
and without further authority, full power to compromise a case on behalf oi 
his client. — Jang Bahadur v. Shankar Bai, 13 A. 272 (P. B). 

When a case is compromised by a counsel or vakil on the instruction of 
a person who watches tlie case on behalf of the party ; Held that, even if 
the person instructed has no authority to bind the party, the compromise is 
binding on the latter if he ratifies and acts on the compromise. The 
appointment of a counsel or a vakil by a party to conduct a case does not 
necessarily authorize him to make a binding compromise on behalf of hia 
client unless there is express authority for it. — Bhut Nath v. Bam Lall, 6 
C. “W. N. 82. 

"Where a consent-decree is passed by a Court on confession of judgment by 
a party's pleader it must be assumed that the Court must have satisfied itself 
before the passing of the consent-decree that the pleader confessing judg* 
ment had authority on behalf of the party to act in the manner in which he 
did. The person challenging the authority must prove to the contrary by 
positive evidence. — ParanKuer v. Jlfannt Lai, A. I. E. 1929 Oudh 211 ; 121 
I. 0. 283. 

. See notes under S. 2 ante, and the cases collected in L3 0. W. N. at p. SS-n. ■ 

Compromise by minor’s guardian. — A compromise by a guardian 
ad htem without the express sanction and approval of the Court will not bind 
the infant, and will bo set aside at his instance. — Sharat Chunderv. 
Ohunder, 9 C. 810 : 12 C L. B. 4-53 ; Bajagopal v. Muttupalem, 3 M. 103. 
See also Karmali y. Bahtmhhoy, 13 B. 137 ; Manishankar v. Bai Uuli, 12 

B. 686 ; Vtriipakshappa v. Shidappa, 26 B. 109 ; Skib Bam v. Abdzil Ghant, 
A, I. E, 1928 Lah. 792 : 112 I. C. 695, In order to make a compromise 
binding on the minor, the guardian must ask and obtain the express permis- 
sion of the Court. — Kalavati v. Chedi Lai, 17 A. 531. It must be proved 
that the attention of the Court wag directly called to the fact that a minor 
was a party to the compromise and it ought to be shown by an order 
on petition or in some way not open to doubt that the leave of the Court was 
obtained. — Manohar Lai v, Jadu Nath, 33 I. A. 128 : 28 A. 5S5 (P. 0.) • ^ 

C. L. J. 8 : 10 C. W. N. 893 : 16 M. L. J. 291 : 8 Bom. L. E. 48?. See also 
Govindasamt v. Alagirisami, 29 M. 104 (26 B. 109 folloived) and Krishna 
Pershad v. Bomes Chmder, 8 C. L. J. 274 : 13 0. W. N. 163. See, however, 
Amar Singh v. Narain Singh, 20 A. 98 ; Sttala Das v. Bkui Nath, 63 I- t-'- 
688 . 

A guardian or manager appointed by the Court of Wards or by the civil 
Court under any local law on bel^lf of infants has power to compromise 
proceedings in a civil Court to .which the infants are parties ; upon too 
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guardian ontoring into tho compromiso without tho leave of tho Court 
such compi ’ ’ ' * ' ■ -•••'’ j vrithout the necessity of 

tho Court NaUimo Deicant v. Pemba 

Dichm, 48 • . 3. L. J. 211 : 43 C. 469 : 69 

I, C. 911. 

A cortificated guardian can compromiso a suit without obtaining tho 
sanction of tho District Judge, under S. 29 of tho Guardians and Wards 
Act (VIII of 1890).— Bibi Salteai v, Mohesh Saltcai, 8 C. L. J. 26G. 

It was held that tho agreement to refer to arbitration had not been law 
•fully entered into, as tho submission related to tho rights of minors, who were 
parties to the suit, and leavo of tho Court had not been obtained under 
‘S. 462, C. P. Code, 1882 (Or. XXXII, r. 7), either before tho submission to 
arbitration or after the award ; and that tho adjustment was in consoquence 
■not binding on tho minors. — Lafeskmana v. Chinnathambi, 24 M. 32G. 

A decree passed on a compromiso with a minor is a nullity.— Ganjanond 
T. Pameshwar, G P. 388 : 103 I. C. 449 • A. I- B. 1927 Pat. 271. So is a decree 
passed on compromise with a guardian ad Utemof a minor after the latter has 
attained majority.— Sanj/njt v. Lakshman Naidu, 51 M 763 : A. I E 1928 
Tilaa.294. 

When tho guardian of a minor defendant consented to accept the oath of 
the plaintiff and the oath was taken and a decree was passed accordingly. 
Seld that, the minor defendant was hound by tho consent of his 
goardian, since there was no evidence of fraud or negligence on the part of 
the latter, although the Court bad not sanctioned tho agreement under 
S. 462, 0. P. Code, 1882 (Or. XXXII, r. 7). — Chenijal Reddtv. Venkata Reddi, 
12 31 488 

Where a compromise of a suit is made, it ought to be carried out by 
proper deeds and filed in Court, particularly where infants are concerned, so 
as to have the assent of the Court at the time, instead of its being totally con- 
•cealed from the Court* — Abdool Alt v. 2luzu//ar S’os^ein, 16 W. B. 22 (P. C.). 

Where a suit was compromised by tb® next friend of a minor plaintiff 
and it appeared that tho infant bad no separate interest from the adult 
members of tho family, who took part in the compromise and assented to it and 
tho Court having had its attention drawn to it, approved of it Eeld that, the 
■compromise cannot be set aside — Rameswar Pershad v. Ram Bahadur^ 34 0. 
70 (P. C.) : 11 C. W. N. 178 : 5 C. L. J. 175 : 17 31. L. J. 59. 

Besides the cases noted above, see also (he cases noted under Or. XXXII, r, 7. 

Agreement to be bound by oath is not compromise — The mere 
agreement of one of the parties to a judicial proceeding to be bound by the 
■oath of the other, is in itself no adjustment of the suit. — Eonnapalenv Perotfa, 
4 31. H. 0. E. 422 and Ap. 3 ; Vasudeva Shanboj v. Naraina, 2 31. 356; 
Muhammad Zahur v. Cheda Lai, 14 A. 141- See also Thoyi Ammal v. Subba- 
roya, 22 M. 234. 

Consent decree— Its effect and admissibility in evidence. — When 
a state of facts is accepted as the basis of a compromise, whereby a suit 
pending decision is amicably adjusted, and when the compromise is not 
vitiated by fraud, those who are parties to it and their privies should not 
afterwards be heard to say, for the purpose of reviving the controversy, that 
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the real state of things was otherwise. — Nilahandhcn v. Padmanabha, 18 
M. 1 (P. C.), page 7 : 21 1. A. 128 (6 B. L. B. 202 ; 13 M. I. A. 497. referred 
io). See also Nicholas v. Asphar, 24 C. 216, where it has been held that a 
consent-decree is as binding on the parties to the proceedings in which it is 
made as a decree made after a contentious trial (18 M. 1 (P. 0.) followed ; 
6 B. L. E. 202 : 13 M. I. A. 497 referred to) ; and LaTcsmishanlcar v. 
Vishnuram, 24 B. 77. 

A consent-decree does not stand on a higher footing than a contract 
between the parties ; and the Court has jurisdiction to set aside a consent- 
decree upon any ground which would invalidate an agreement between the 
parties, and as it is essential to the validity of a contract that all contracting 
parties should be competent to contract, and as a parson, who by reason of 
infancy is incompetent to contract, cannot make a contract within the 
meaning of the Contract Act, it follows that a compromise entered into with 
a minor is entirely void and cannot be given effect to in a Court of law ; 
Ganganand v. Bameshwar Singh, 6 P. 388 . 102 I. C. 449 : A. I. E. 1927 

Pat. 271. A consent-decree or order is a mere creature of agreement and no 
greater sanctity can be placed ujion the decree than upon the agreement 
itself.— Saiad/iar v. Baghab. 125 1. C. 123 : A. I. E. 1930 Pat. 234. 

Where the parties to a suit liave by mutual agreement, made certain 
terms, and informed the Court of them, and the Court has sanctioned the 
agreement, and made an order in conformity with it, and the agreement 
has been acted upon, neither party is at liberty to resile from it. — Sheo 
Qolam V. Bern Prosad, 5 C. 27 . 4 C L. E. 29. 

A consent-decree in a previous suit to which the parties in a subsequent 
suit are parties, being a decree of a Court having jurisdiction over the 
subj'ect-matter of the suit and over the parties, is admissible in evidence in 
the latter suit. — Lala Shtb X/al v. Lala Gonrt Prasad, 2 0. W. N. 174. 

In a suit for rent, the plaintiff landlords are entitled to rely upon a 
compromise decree in a previous title-suit brought by a third party against 
the tenants and to which the landlords were parties. Such a compromise 
cannot be said to have been beyond the scope of the former suit merely 
because the money was payable to a third party and not to the plaintiffs 
in that suit, such a decree is inter partes and is admissible in evidence.— 
Bamdhart Koer v. BarnaJcanta.O C. L. J. 16: 13 0. W. N. 217. 

A. bona-fide i>viTch&seT pendentelite is not bound by the consent-decree. — 
Kiskory Moktin v. Mahomed Mnzaffar, 18 0. 183 (8 B. L. E. 474, and 8 0. 
79 referred to). 

A tenant compromised a case with his landlord agreeing to pay rent- 
at a certain rate. Thej'ote was sold iti execution of the conseot-deoree 
and purchased by the defendant. In a suit by the landlord against ths' 
auction-puTcbaser, held, that the soleknama -was binding upon the defend- - 
ant, and he was liable for rent under its terms irrespective of any question 
as to whether the quantity of land mentioned therein was correct or not. • 
Satyendra Nath v. Ntlkantha, 21 0. 383. 

A compromise decree in so fax as it gives effect to the settlement touch- 
ing properties in suit operates as res judicata. — Qurdeo Singh r. Chandrifcivi • 
Singh, 5 C. L. J. 611: 36 0. 193. But any thing which forms part of thO’ 
compromise, but w'bich is not part of the subject-matter of the suit, cannot- 
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bo regarded as finally soltled between tho parties, —PMrno Chandra v. Panch' 
Ian, 5 C. L. J. 15. 

Petition of compromise, if admissible in evidence without regis* 
tration. — It was held that it was not neccssarj* that the deed of compromise 
should be registered in order to maho it admissible in evidence , — Giipla 
Narain v. Bijoya Sundan, 2 C. W. N. GG3 ; Chellaram v. Seth Kimatram, 14 
S. L. E. 245: 61 1. C. 118, 


It was held that the razinama, in so far as it was submitted to and was 
acted upon judicially by the’ Court, was itself a step of judicial procedure not 
« — -•-i., I*. , , 1 .. . . . 1 • g qJ constituted res 

;■ ■ hskmi 2G I. A. 

* ■ • ■ , ** ! ’L ' ■ also iTaZi C/iaran 

V. Bam Chandra, 30 C. 783 ; Mutkavv<i v. Venhataratnam, 25 M. 553 , Bir- 
bhadra v. Kalpataru, 1 C. L. J. 393 : and Btndesri Naik v. Gangasaran, 
25 1. A 9 20 A 171 (P. C.): 2 C. W. N. 129, where it has been held that S. 17 
of the Eegistration Act (III of 1077) does not opply to proper judicial proceed- 
ings, whether consisting of pleadings filed by the parties or orders made by 
the Court (followed in Gwtnda Chandra v. Vtcarka Nath, 7 C. L. J, 492 : 
35 0.837-12 C. TV. N. 849). See also Jasimuddtn'7. Bhuban, Si C. 456, 
where it has been held, that if a compromise goes beyond the subject-matter 
of the suit and a decree is made on the basis of it, the terms of the compro- 
mise are binding upon the defendant, although the decree in respect of the 
surplusage cannot be enforced in execution. 


A petition of compromise, in so far as it relates to the properties in suit, 
does not require registration. . But if it relates to extraneous properties, the 
patties must fall back upon the petition itself, which without registration 
cannot declare or create a title to immoveable properties.— -ffurrfeo Singh v. 
Chandrika Singh, 36 C. 193 : 5 C. L. J. 611 (22 M. 50S, 1 0. L. J. 388, 30 
C 783, 29 SI, 365,25 M. 7 and 653, re/med fe ; 28 A. 78, disopprovoJ).— 
Sasht Bhusan v, Bari Naratn, 25 C. TV. N. 990. 

A raeinama does not require registration only in regard to such of its 
stipulations and provisions as are incorporated with and given effect to by 
the order of the Judge ~~-Patha Miithammal y. Esup Bowther, 29 SI. 365 
(22 SI. 508 (P. C.), followed) But see Boghttfians v. Mahabir, 28 A. 78, 
where it has been held that a compromise relating to the land in suit as well 
as relating to other lands, which had been incorporated in the decree of the 
Court in the previous suit, does not require registration. 

TVhen a suit is properly compromised but the adjustment consists of an 
4 ,, , ••• ,• r •, in r'-irtig 

, ! ise of 

• ■ the 

with 

the portion of the compromise which lies outside the suit. — Musst. 
Aninbati v. Bam Niranjan, 2 P. L. T. 38 : 53 I. C. 299. But see Bar 
Sarup V, Tohfa Singh, 111 I, C. 166 ; A. L E. 1923 All. 634 noted ante. 


An unregistered compromise petition, which was the root of the plain- 
tiff’s claim to an increased rent and was filed in previous criminal proceed- 
ings, was not incorporated in the orderin such proceedings. Beld, it was- 
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’Hot admissible in evidence in a latter civil suit . — Biraj Mokinee v. Eedar 
Nath, 35 0. 1010 : 12 C. W. N. 854. 

Where a petition of compromise merely contained a recital of a previous 
•oral agreement to lease, it does not require registration or stamp. 
•evidence of oral agreement but not an agreement in itself. — Pitamhar 
■Gain v. Uddhab Mondal, 12 0. W. N. 59. 

A sompromise entered into between the parties to mutation proceedings 
before the Court of Eevenuo, purporting to vary the terms of a registered 
mortgage-deed is inadmissible in evidence. — Sadaruddin v. Ckajju, 31 A. 
13 (F. B.). 

Stamped paper, whether necessary. — When the parties to a suit 
•compromise, all that the Court is required to do under Or. XXIII, r. 3 is 
to ascertain that the suit has been adjusted by a lawful compromise, and to 
put the fact on record. It is not necessary that a Boleknama on stamped 
paper should be filed.— Hlaftodeo Prasad v. Basdeo Tiwari, 29 I. C. 511. 

Mode of enforcing compromise decree.— Where a compromise is 
•filed in Court and a decree is passed in accordance therewith, the remedy for 
•enforcement is by execution and not fay a fresh suit.— ifam Mohan v. 
LaTiU Narayan, 4 B. L. E. A. C. 207 : 13 W. E. 151. 

A compromise must be treated as a new and positive contract. A breach 
‘Of its stipulations may be a ground in a suit for its enforcement, but not for 
a revival of the original right. — Bam Sahae v, Dhunookdkarec, I W. E. 266 ; 
Bishnu Coomar v. Burish Ohunder, 2 W. E. 209. See also Ameer Begum v. Noor 
Begum, 1 Agra (F. B.) 1. 

Where a plaintiff is seeking to enforce by original suit a right of forfei* 
ture contained in a consent decree passed under S. 376,0. P. Code, 1882 
(Or. XXIII, r. 8), whereby the status of a landlord and tenant is established 
between the plaintiflf and the defendant, the Court is not precluded from 
granting such relief against forfeiture, as it might have granted had the 
status arisen from contract or custom. The difference between a consent- 
decree and the agreement of the parties themselves, where the one or the 
other is sought to be enforced, goes no further than this, that in the former 
case it would not be open to a party to question the accuracy of the decree, 
as expressing what at the time was the contract which had been tnade.’^ 
Krishnabat v. San Govind, 31 B. 15 (F, B.) : 8 Bom. L. E. 813 ; 1 H. L. T. 
370 (10 B. 435 dissented from). 

Mode and effect of setting aside a consent-decree. — For the purpose 
of setting aside a consent*decree on the ground that it was obtained by 
fraud and misrepresentation, there are two available modes of procedure ' 
(l) by suit, (2) by review of judgment sought to be set aside ; the latter 
■being the more regular mode of procedure.— .<4us7iooios7i v. Taraprasanna, 
10 C. 6X2 (6 B. L. E. 649. and 13 B. L. E. Ap. 11 followed). See also 
Biraj Mdhini v. Ckinta Moni, 5 0. W. N. 877. Followed in Bakhal Mom 
V. Adwyta Frosad, 30 0. 613 : 7 0. W. N. 419 ; Foolcoomary v. Woodoy 
■C7i«ndcr, 25 0. 649, Mirali Bahimhhoy ■v,Behmoohhov,15 B. 694 (affirming 
13 B. 137) and Virupakshappa v. Shidappa, 23 B. 620. See also Surendra Nath 
V. Bemangini, 34 C. 83, and Barhamdeo Prasad v. Banarsi Prasad, 3 0. B. « ■ 
119 (13 B. 137 followed ; 6 0. 687 ; 10 0. 357 ; 13 B. L. E. Ap. 11. dissented 
jTom), Where a decree is passed on adjudication, no separate suit lies to 
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Bot asido the accreo except on tho ground of fraud; hut where it i< ra«M 
simply upon compromise, a suit lies upon grounds other than fraud — 
Haltrai v. Mohesh Galirai, 8 C. li. J. 2G6 (34 C.83/oIfetrf/f). 

Principles upon which the Court acts in setting aside compromises 
considered . — Sam 27ir*in/ua r. Prapoy Sinyh, 8 C, 135 : 10 C. Ij. R, CG.^ TJjo 
question whether time was of the essence of tho contract cml>odic<l in the 
consent-decreo would depend upon tho facts and circumstances of each case, 
"Whero a consent-decree in a auit for gpcciCc performance clirccte<l 
the plaintiff to execute a conTcyanco within a weeh from tho date tlicrcof 
and tho defendant to pay tho price within four months therefrom : tlm 

term did not mate time essence of tho agreement and that tho defendant 
was bound to pay thoogh tho conveyance was executed only two weets 
later.— Sajodftar v. Sayhab. 125 I. C. 123 : A. I. R. 1930 Pat. 23 1. 

It was held that the effect of Betting aside a compromise was to remit 
both parties to their original rights and if the plaintiff was allowed to ho 
heard against so much of tho original judgment as was unfavourable to hor» 
the defendant must similarly bo heard against so much cf tho same judgment 
as was unfavourable to him. — Jrfco;oorooni»sa v, Seneshan Jehan, 3 I. A. 291 : 
2 C. 181 (P C.) : 2G W R 30. 

A suit will lie to Bet aside a compromise sanclioncd by tho Court under 
• • * . ' ’ **’ — --4 -t.-.. »i.g compromiso is sot aside 

• the former suit at tho time 

>7; 8C. L. R. 1C9. 

The mode of setting aside acompromiBc decree is either by an appli- 
cation for review or by a suit to ect it aside (10 C Gl2, referred to). 
When however, a party has elected to proceed by way of review and tho 
matter has been decided against him, he cannot ho allowed to have recourse 
to the remedy by way of suit. The decision in tho review proceedings is 
res judicata Sam Gopal v. Prasanna Kumar, 2 C. L. J. 503: 10 C W N 
529 (25 C. 671 and 28 C 78 relied m) 


Appeal. — An order under this rule recording or refusing to record a 
compromise is appealable under Or. XLIII, r. 1, Cl. (m). Tho appeal is 
apparently intend^ to be tbo proper procedure for a party who wishes to 

mb of consent etc. 
• Sinyh V. Khazan 


Bai, 119 I. 0 673 • A. I. R. 1929 Kag’ 275.’ 


.amdult V. Basanti . 


An appeal lies from an order recording an agreement, on tho ground 
•that (o) there was no compromiso at all ; GoeuWos v. James Scott, IG B. 
202 ; Talamand v Fateh Din, 88 P, B. 1918 ; (b) tho compromiso was not 
lawful; Goculdas V. James Scott, 1C B. 202; Srtdharan v Puramathan,2i 
il. 101; or (c) the compromise contains matters extraneous to the suit; 
Venkatappa v. Thimma, 18 il. 410; Pragdas v. Giidhardas, 26 B. 76; 
Manager of Sri Meenakshi v. Abdul Kasim, 30 M 421 The fact that a decree 
has been passed in terms of the compromise does not preclude an appeal 
from the order recording the compromise , Megh Raj v Tulsi Ram, 6 L. L. J. 
187; 80 I. C. 696: A. I. R. 1924 Lab. 466; Saiyanarapanamurthi v. 
Butcheyva, 87 I. 0. 124 : 48 M. h. J. 249 -ALE. 1925 Mad. 606 ; Sabitri 
V. F. A. Savi, 8 P. 623 : 10 P. L. T. 293 : 117 I. C. 189 . A. I. E. 1929 Pat. 
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PAYMEHT INTO COURT. 

1 . The defendant in any suit to recover a debt of 
Deposit by deten- iJamages may, at any stage of the suit, deposit 
dant of amount in Court Buch sum of money as he considers a 
satisfaction of Satisfaction in full of the claim. [S. 376.] 

claim. 


COMMENTARY. 

This rule exactly corresponds to S. 376, C. P. Code, 1882. 

“ Sait to recover a debt or damaies." — A suit for iniunction for 
obstruction to light and air is not a suit “ to recover a debt or damages ’ 
within the meaning of this rule, — Luxumonitana v, Moroba, 21 B. 502. 

" May deposit in Court.”— A deposit in Court, before due date, of 
money due upon a bond, is not a valid tender of the debt. — Eshahuq Molla 
V. Abdul Ban, 310. 183. A mere allegation of willingness to pay, 
in the 'written statement, is not equivalent to payment in Court, and 
does not stop interest from running ; Saji Abdul v. Saji Noor, 16 B. 1^1* 
The provisions of Or, XXIV contemplate an unconditional deposit of a sum 
of money in Court by defendant, which sum of money is.at the disposal of 
the decreo'holder if he desires to withdraw it : K. M. Bose d Co. v. ill*” 
Bros., 97 I. 0. 479. 

Order in execution directing defendant to pay money into Court — Appeal 
by plaintiff against the order — Payment into Court by defendant— Eefusai 
of plaintiff to take money out of Court pending appeal — Attachment of the 
money so paid by another creditor of the defendant and payment of the 
money to him — Subsequent application by plaintiff in execution for payment 
of the money. Held, that the plaintiff’s refusal to take money out of Coup 
did not justify the Court in treating the money as the defendant’s, and m 
ordering it to be paid to another creditor of the defendant . — Lalcshman 
Dadaji v. Damodar, 15 B, 681. "Where money is paid to the credit of a suit 
or ear-marked for a suit, the money belongs to the plaintiff in the event of 
his success and cannot pass to the general creditors of the person who pay® 
it in or to any persons who claim under him . — Maganlal v. A. Aziz, 5 R- 
753 : 106 I. C. 77 : A. I. R. 1927 Rang. 278 (following 36 B. 156 and 41 W. 
1053). 


2. Notice of the deposit shall be given through the Court 

„ by the defendent to the plaintiff, and the amount 

0 ceo epos . of the deposit shall (unless the Court otherwiss 
directs) be paid to the plaintiff on his application. [S. 377.J 


COMMENTARY. 

This rule corresponds to 8, 377, 0, P. Code, 1882, with the omission of 
the words ” in v^ritinj " which occurred in the old section after the wor 
notice.’ 
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Tho omission seems to have boon mado in view of S. 143 of tho present 
Code %Thich requires that all orders and notices under tho Code shall bo in 
•writing. Form of notice is given in Sch. I, Appendix U, Form No. 3. 

** Unless tho Court otherwise directs.”-— Tho words "unless the Court 
olhcrtcise directs ” mean that tho Court has a discretion to refuse to allow the 
plaintiiT to withdraw the money deposited by tho defendant, and it should 
be exorcised only when there are conflicting claims. But whore tho defen- 
dant admits liability in jiart and deposits tho money, tho money cannot be 
kept in Court.— Djt’flria Doss V, Gimfc CftttBdcr, 26 0 7GG; 3 0. W. N. cclxii 
(262-n). also Hflj* Abdul Rahman v. Saji Soar Mahomed, IG B. lil. 

3. No interest shall be allowed to the plaintiff on any 
Interest on de- deposited by tho defendant from the date 

posit not allowed of tliG receipt of such notice, whether the sum 
to plaintiff after deposited IS in full of the claim or falls short 
notice. thereof. [S. 378.] . 

COMMENTARY. 

This rule exactly corresponds to S. 370, 0. P. Code. 1832. 

Tender and payment— Effect of refusal to accept. — A mere offer by 
a debtor by letter to pay an amount cannot be treated as a tender either in 
law or in equity. In order to stop interest, a strict tender should be 
proved,— JTamava v. Vevapa, 23 B 440. 

A plea of tender before action must to stop interest be accompanied by 
a payment into Court after action, otherwise the tender is ineffectual, —Baj'i 
Abdul Rahman v Noor Mahomed, 1C B. 141 ; Arunachala v Govindaswami, 
{1931)M.‘W.N. 1226; 34 L-W. 843 (relying 00 38 M 959, 16 B 141. 34 0. 
SOS). In the case of mortgages, the rule is different and a tender alone 
has the effect, under S. 84, T. P. Act, of stopping interest from the date of 
tender. — Ibid. 

If rent is tendered and not accepted, then deposit should be made under 
S. 61 of the B, T. Act, otherwise the defendant will be liable for interest.— 
Baja Ransgit Sin^ha v. Bhagabutty Ckaran, 7 C. W. N. 720. But see Jagat 
Tarini v. Naba Gopal, 34 0. 305 : 5 G. L J. 270, where it has been held that 
a valid tender if improperly refused, stops interest. In this case the question 
of a valid tender has been fully discussed. 

Deposit in Court, before due date, of money due upon a bond, is not a 
valid tender of the debt. — Prayagv. Shyam Lai, 31 C. 133 
. Payment to one of several co-mortgagees, who gives a discharge with- 
out the knowledge of the other mortgagee, is a full discharge of the entire 
mortgage debt. — Barber Maran v. Ramona Goundan, 20 II. 461 : 7 M. L. J. 
269. But this case has been doubted in Ahinsa Btbi v. Abdul Kader, 25 
M. 26, where it has been held that the principle is not applicable to the case 
of cO"h6vTS, who are not jaint promisees. 

'Where the defendant does not deposit the amount admitted by him in 
Court, the running -nf interest on tho plaintiff's claim is not stopped. — 
Ralchal T. Baikuntha, 32 C. Vf. N. 1032: A. I R. 1923 Cal. 874: 117 
X C. 687. 

C .P. C.— 122 
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Execution proceedings. — A deoreo-holder is not bound to accept a 
sum tendered to him in part satisfaction of his decree. He is entitled to 
require payment of the principal and interest in full, and the refusal to 
receive a part of what is due to him will not deprive him of his right to 
interest. — Kunhya Singh v. Tooydun Singh, 7 W. R. 20. But 'where 
money is paid into Court by the judgment*debtor in satisfaction of a decree, 
interest on the decree will cease from the date of payment in proportion 
to the amount paid, although such payment may not in fact be the whole 
amount due under the decree ; Axntul v. Muhammad Yu&iif, 40 A. 125. ' 

Order XXIV, n\ 1, 2 and 3 do not apply to proceedings in execution* 
Primarily they would seem to apply to original suits in which, in order to save 
costs, an opportunity is given to tbe defendant to deposit so much of the 
claim as he admits in Court, and in such a case, the plaintiff will not be 
allowed costs : K. M. Bose d Co. v. Allen Bros., 97 I. 0, 479. 

4. (1) Where the plaintiff accepts such amount as satis- 
faction in part only of his claim, he may pro- 
seoute his suit for the balance ; and, if the 
Court decides that the deposit by the defend- 
laoiion In p>n. ^^^t was a full satisfaction of the plaintiff’s 
claim, the plaintiff shall pay the costs of the 
suit incurred after the deposit and the costs incurred previous 
thereto, so far as they were caused by excess in the plaintiff’s 
claim. 


(2) Where the plaintiff accepts such amount as satisfac- 
tion in full of bis claim, he shall present to the 
Frncednre Court a statement to that effect, and such 
where he accepts gjjall be ‘filed and the Court shall 

It as satisfaction . . , ^ 

jn foii^ pronounce jadgment accordingly ; and, in 

directing by whom the costs of each party are 
to be paid, the Court shall consider which of the parties is 
most to blame for the litigation. £S. 379.] 

Illustrations. 

(o) A owes B Bs, 100. B sues A for the amount, having made no 
demand for payment and having no reason to believe that the delay caused 
by making a demand would place him at a disadvantage. On the plaint 
being filed, A pays the money into Court. B accepts it in full satisfaction of 
bis claim, but tbe Court should not allow him any costs, the litigation being 
presumably groundless on his part. 

{&) B sues A under the oircumstauces mentioned in illustration (o). 
On the plaint being filed, A disputes the claim. Afterwards A pays the 
money into Court. B accepts it in full satisfaction of his claim. The Court 
should also give B his costs of suit, A’s conduct having shown that the 
litigation was necessary. , .. 

(c) A owes B Rs, 100, and is willing to pay him that sum without 
suit. B claims Bs. 160 and sues A for that amount. On the plaint being 
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'filed wdpaysRg. 100 into Court and disputes only his liability to pay the 
^Tctnamiug Rs. 50. D accepts the Rs. 100 in full satisfaction of hia claim. 
The Court should order him to pay A*6 costs. 

COMMENTARY. 

Alterations in the rale. — This rule corresponds to S. 379, C. P. Code, 
~J^8S2, with some verbal changes only. 

The word "tohtrt" has been substituted for the word “if," the word 
^Vuly" hag been added in sub*ruto (1) after the words, "in part" and the 
word “i/taff" has been substituted for the word "must" which occurod in 
the old section. 

In sub-role (2) the words "ishere'! and “pnnottnet" have been substifco- 
“ted for the words “if" and “pass" respectively. 

“Prosecote his suit for the balance." — Under this rule, the plaintiff 
is entitled to draw out the money paid into Court by the defendant as part 
satisfaction of his claim, and may prosecute the suit for the balance, not- 
withstanding the obiectioQ of the defendant. — Dtvarka Dass v. (Jtnsft 
'Chnnaer, 26 C. 760 : 3 C. W. N cclxii (262). 

Apportionment of costs. — At the settlement of issues tba<defend* 
ant paid money into Court, which plaintiff took out in part satisfactioo of 
his claim and raised an issue as to damages. The plaintiff subsequently 
-accepted the sum paid in full satisfaction, and withdrew the suit. Eeld that 
the plaintiff was entitled to bis costs up to and including those of the settle* 
ment of the issues.—Ardestr Litnji v. Sorabjt, 1 B. H. C R. 70. 

In oases, not being suits to recover a debt or damages, where money is 
paid into Court, the principle underlying this rule ought to regulate the 
discretion of the Court in directing the payment of costs. — Luxumon r. 
Zforoba, 21 B. 602. 

Under sub-rule (2) the Court must, before making an order as to costs, 
distinctly find which of the parties is most to blame for the litigation ; 
^Jayanti Kisiappa v. Jayanti Chtnnaptya, 13 I. C. 188. 
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SECDBITY FOR COSTS. 

1 . (1) Wheie, at any stage of a suit, it appears to the- 
Court that a sole plaintiff is, or (when there- 
v/hen Hecorily aj-e more plaintiffs than one) that all the plain- 
for cools may be residing out of British India, and that 

piaieuff such plaintiff does not, or that no one of suoh 

plaintiffs does, possess any sufficient immore- 
able property within British India other than the property >n 
suit, the Court may, either of its own motion or on the apph- 
oation of any defendant, order the plaintiff or plaintiffs, within a ■ 
time fixed hy it, to give security for the payment of ail costs 
incurred and likely to be incurred by any defendant. 

[S. 380, PABA. !.]■ 

(2) 'Whoever leaves British India under such oiroum- 

f stances as to afford reasonable probability that 

BriiiihMio. ° he will not be forthcoming whenever he may bs 

called upon to pay costs snali be deemed to be 
residing out of British India within the meaning of sub- 
rule (1). ' [S. 382.] 

(3) On the application of any defendant in a suit for the 

payment of money, in which the plaintiff is a woman, the Court 
may at any stage of the suit make a like order if it is satisfied 
that such plaintiff does not possess any sufficient immoveable 
property within British India. [S. 380, baba. 2.]. 


COMMENTARV. 

Alterations in the rule. — Sub-rule (1) corresponds to para. 1 of S. 380, 
C. P. Code, 1882, with the following alterations : — The words " 
sta{ 7 e of mil " have bean subatitnted for the words " if at the institution ^ or 
‘ - ' ' ' ' * ” other than the property in 

. vords ** independent of the property in 8U«‘» 

. ■ • ■ ,^e<2 by it!’ have been substituted for the 

: ■ ‘.ed by the order,” which occurred in the 

section. 

Sub-rule (2) exactly corresponds to S. 383, C, P. Code, 1882. 

Sub-rule (3) corresponds to pata. 2 of 8. 380, 0. P. Code, 1882, 
some verbal changes only. 

’^ho^oT^a" suit for payment of money ” have been substituted 
words ” suit for money '* which ocourred in the old section ; and the wor 



yOr. XXV . 
r. 1. 


sECunmr Fon costs 


1035 


".'independent of the properly in suit " which stood after tho words "British 
lodia " ID tho old section have been omitted. 

"The Committee have deleted tho last words of this sub-rule because 
'the nature of the suit excludes tho possibility of tho property in suit being 
immoveable. ” — See the Report of the Speetal Committee. 

Except the change of some words and phrases, no change seems to have 
'been made in the meaning. 

Object of the rule. — The object of the rule is to provide for the pro- 
tection of the defendants in cases speciGed in the rule where, in tho event 

• of success, they may have difUenlty in realizing their costs from the 
plaintiff; Prem Ckand, In the goods of, 21 C. 832. 

When security for costs may be required from plaintiff.^ 
A plaintiff may be required to give security for the costs of a defendant : 
(1) where the plaintiff is residing ont of British India, or, where there are more 

• plaintiffs than one, all the plaintiffs are residing out of British India and 
none of the plaintiffs has sufficient immoveable property within British 
India other than tho property in suit ; (2) where the plaintiff is a woman, and 
where her suit is for the payment of money, and she does not possess 

•sufficient immoveable property within British India, 

If a party to a suit or appeal desires to opply for security for costs, bo 
xaust do so promptly : otherwise the order made on such an application may 
have the effect of stiSing the suit or appeal and should not be passed.— 
Sflcliindra v. Secretary of Stale, 129 I. C. 319 ; A. I R. 1930 Cal. 620. 

Moaning of the words '* immoveable property" in tbU role. — 
Leasehold property is " immoveable property” within the meaning of this 
jrnle.— fTffmon v. Justices of the Peace for Calcutta, 7 B. L. R. Ap 60. 

The provisions of S. 34, Act VIII of 1859 (this rule), were not intended 
-to apply to a case where the plaintiff brought a suit for administration and 
partition of property in which they were entitled to a share, the extent of 
the share being in dispute . — Russick Lall v. Jadub Ram, 10 B. L. E. Ap. 25. 

" Resides."— The "residence” intended in this rule, is residence 
•nnder such circumstances as will afford a reasonable probability that the 
plaintiff will bo forthcoming when the suit is decided . — ilahomed Shuffli 
T. Baldin Abdula, 3 B. 227. 

When an inhabitant of a foieign territory sues within British territory, 
-it is imperative on the Court to demand security from him for the payment 
-of all costs that may be incurred by tfae defendant in the suit, even 
though the defendant also is a resident of a foreign territory . — Koroonamoyee 
V. Coma Chum, 12 W. R. 465. 

The plaintiff who resided in a Native Indian State arrived in January 
' 1921 in Bombay to Gle a criminal complaint against the defendants. In 
July of tho same year be Bled a suit in tho Bombay High Court against the 
'defendants. The defendants having applied in October 1921, underOr. XXV,' 
r. 1, 0. Code, for security for their costs from the plaintiff ; held,' 
'making tho order, that inasmuch as the plaintiff was staying in Bombay 
•only for tho purpose of taking proceedings against the defendants, such 
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residence of his would nob enable him to escape the application of Or. XXV, 
r. 1 of the C. P. Code. — Hanif Maula Baksh v. Kulsam, 46 B. 589 : 64 I. 0,- 
703 : A. I. E. 1922 Bom. 299. 

"Whete the plaintiff, a resident of a Native State, was for a great length 
of time residing in British India and filed a suit and there was no reason to 
think that he will nob be. forthcoming when the suit is decided ; 7icW, that- 
the plaintiff was not “ residing out of British India” and , consequently do 
order for security for costs should be made under Or. XXV, r. 1. — 
Mahomed Babibulla v. Amila Automobile Co, 32 Bom. L. E. 411 : 125 I. 0. 
719 : A. I. E. 1930 Bom. 220. 

” British India. ” — For the purposes of this rule, Aden is within- 
British India ; Aden Laws Regulation, 1891, S. 2 ; but the Cantonment 
of Secunderabad is not within British India ; Bossain Ali v. Ahid AU, 21 
0. 177 ; nor is the Civil Station at Rajkot ; Queen-Empress v. Abdul Latiht 
10 B. 186 ; nor is the Cantonment of Wadhwan ; Emperor v. Ghimanl<^, 
14 Bom. li. E. 876 (dissenting from Triccam v. B. B. d- G. I. By- Co , 9 B. 
244) ; nor are the Kathiawar States ; Bern Chandx. Azam, 33 I, A. 1 : 33 C. 
219 ; 10 C. W. N. 361 : 3 C. L. J. 395 : 3 A. L. J. 250 : 16 M. L. X 115 : 8. 
Bom. L. B. 120. 

Leaving British India.'^Where a plaintiff leaves the country before 
the case is decided, the proper course for the defendant is toapply to the* 
Court to take security for costs before the case is decided, and if no security' 
be furnished, the Court will pass judgment against the plaintiff by defs^t. 
But if the defendant neglects, the appellate Court cannot call for security^ 
for the costs of the lower Court. — In the matter of the petition of Calcutta ana 
S. E. By. Co., 8 "W. E. 217. 

In a suit for money where the plaintiff is a woman. — Sub-rule (3)' 
has been enacted in view of the provisions of S. 56 of the Code, which 
provides that no woman can be arrested or detained in the Civil prison • 
in e%ecution of a decree for the payment of money. — Prem Ghand, In the- 
goods of, 21 C. 832, Suits which are not ezclusively for money, hut- 
which will result in a decree for money on the relief sought, come within 
the purview of this rule. — Sondbaiy. Tribhotvan Das, 32 B. 602: 10* 
Bom. L, K. 337, 

A suit to recover certain specified articles and money or to recover the 
value thereof, is a suit for money within the meaning of this rule,. The- 
term ” suit for money ” as there used being wider than a suit for debts. 
Dtgumbari v. Aushootosh, 17 C. 610. 

A suit for dissolution of partnership and account and for the recovery 
of the stridhanam property belonging to a female plaintiff is not a suit for- 
payment of money within Or. XXV, r. 1 (3), C. P. Code. — Amvlyasundari v. 
Syama Sundar, 68 I. 0. 607. A suit for the administration of an estate 
consisting largely of immoveable property is not a suit for the payment of 
money but in fact a suit relating to immoveable property though it may 
ultimately be necessarj’ to sell the estate and distribute the 
money. — Amina Bihi v. K. K. Moideen, 3 E. 211 : 89 I. C. 620 : A. L B. 

Bang. 300. 
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A suit for recovcr>’ of ornamonla or in tho nltornativo for Uioir value is 
a suit for payment of money.— Ananffomoi v. Gckul, 1C C. W. N. 763. 

Tho power given to tho Court under this rule, to order security for costs, 
is discretionary, and one which tho Court ought or ought not to oxorciso 
according to the circumstances of each case, and unless it is shown that tho 
exercise of the power is neccssarj* for tho protection of tho defendant, tho 
Court ought not to interfere. In a suit by a female plaintilT against tho 
executors for the amount of legacy under a will, tho Court would not order tho 
plaintifT to give security for costs, although sho was not in possession of any 
immoveable property within British India. Tho meaning of tho words 
“ may ” and “ shall ” explained.— Prem Ckand In the goods of, 21 C. 832. In 
SJiama Sundarg v. Rash Behary, 3 C. W. N. 753, it has been held that the 
Court has a discretion in exercising tho powers conferred by this rule, and it 
will not order the plaintiff to give security for costs unless grounds 
are shown tending to show that tho defence is true. In Bat Porebai v. Devji 
Meghji, 23 B. 100, it has been held that save in exceptional cases, neither 
an infant female plaintiff nor her next friend ought to be required to give 
security for costs (followed in ilfani Bat v. Lodd Govtnd Doss, 18 M. L. J. 
155). In Bomanji v. Nussertvanii, 27 B. 100, tho Court, distinguishing 23 B. 
100, directed the plaintiff to give security for defendant’s costs. But in the 
exercise of its discretion, the Court will not as a general rule require security 
for costs from a woman-plaiotiff if the result of such an order will be practi* 
cally to defeat the suit whore it has been instituted bona fide and has become 
almost ripe for hearing. — Namubai v. Daft Govtnd, 35 B. 421 : 8 I. 0. 1055. 

Ground for requiring security for costs — The mere fact that the 
plaintiff is a poor man and bas parted with a portion of bis interest in the 
8nbjeot*matter of the suit for the purpose of obtaining funds to carry on the 
suit, is no sufficient ground for requiring security for the costs from him ; 
it is otherwise where he is not the real litigant, but a mere puppet in the 
hands of others.— Rhajah Assenoollajoo v. SoZomon, 14 C. 583. In Ram 
Coomar v. Ckunder Canto, 4 I A. 23 : 2 C. 233 (P. C.) it has been held that, 
where it appears that the plaintiff in a suit is in fact suing on behalf of 
another person who is not a party to the record, the ordinary practice is to 
require security for costs and to stay the proceedings till it is given. 

Very special grounds should be required before a suitor tn /omo pau- 
pens, is required to give security for costs. A mere suggestion that some- 
body else is financing is not such a ground ; MaSaw v. Maung Shtce Gon, 

2 Bur. L. J. 78 : 75 I. C. 309 : A. I. R. 1923 Rang. 244. 

A plaintiff will not be compelled to give security for costa merely 
because ho is a pauper or a bankrupt.— B. D. Murray v. East Bengal Mahajan 
Flotilla Co. Ltd., 46 C 166 ; 22 C. W. N. 1018 : 48 I. C. 622 


the beuefit of bis creditors, be cannot be raid to be a nominal plaintiff [Covell 
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V. Tayhr, (1885) 31 Ch. T>. 34 and Cook v. Whellok, (1890) 24 Q. B. D.G58 
rel. on] . 

Mere poverty is no ground for requiring an appellant to give security for 
the costs of the appeal.*-* Maneekji Limjt v. Goolbai, 3 B. 241 : Seshayyangar 
V. Jainulavadin, 3 M. 66 ; JogcT^ro Deb v. Funindro Deb, 18 W. E. 102 ; and 
Lakhmi Chand v. Gatto Bai, 7 A. 642. 

In a suit by the representatives of the testator to enforce the due per- 
formance of charitable and religious trusts in which they are not personally 
intciested, the plaintiffs ought to be required to give security for costs.— 
Brajo Mohnn v. Burro Lol, 5 C. 700: 6 C. L. B. 58. 

The fact that the appellant has no money of her own is not in itself a 
sufficient ground for demanding security for costs. When it appeared that 
the appeal was not vexatious (the appellant's suit having been decreed by 
the Court) the fact that the appellant had relations who have money to pay 
was not a sufficient ground for demanding security. — Mathuranatkv. 
Priyasasht, 19 0. W. N, 446 : 28 I. 0. 698. 

No security for costs ought to he demanded from a person who has been 
allowed to sue as a pauper. This rule does not apply to such a case. — 

V. Abdul Karim, 12 C. W. N. 163 ; 7 C. L. J. 312 (17 W. E. 68 referred to ; 
followed in Ma Gun v. Tha Bnin, 36 I. C. 320). 

plaintiff is a pauper. — A person allowed to sue as a pauper 
ought not to be required to furnish security for costs, as the effect of the 
order would be to render nugatory the permission to sue as a pauper; 
Eafizanv. Abdul Karim, 12 0. W. N. 163: 7 .C. L. J. 312; Nussee- 
rooddeeii v. Ujjul, 17 W. E. 68; Sla Gum v. Tha Bnin, 36 I. 0. S20 ; Sar 
Kaurv, Chamba, A. I. E. 1928 Lah. 960: 113 L C. 911. 

Where plaintiff is a minor. — Except in exceptional cases neither a 
minor plaintiff nor his next friend ought to be required security for costs ; 
Bai Poiehai v. Devjt Meghji, 23 B. 100 ; ilfatn Bai v. Lodd Govind Doss, 18 
M. L. J 155 ; oven if both the minor and his next friend are residing out of 
British India and have no immoveable property in British India ; Bha% 
Shankar v. Mulji, 35 B. 339. 

Liability of person standing surety. — A person who offered himself 
as surety, on behalf of a plaintiff who had been directed to give security for 
costs, gave a bond making some property liable for the costs, and if it 
not sufficient, making himself personally liable. The plaintiff’s suit having 
been dismissed with costs, the defendant sought to enforce the surety bond. 
Beld, he was not bound to proceed against the plaintiff first, but could 
straight enforce the surety bond , Ata Husain v. Mustafa Busatn, 92 I. 0- 
546: A. I. R. 1926 All. 657. 

Mode of enforcing surety bonds. — The proper mode of proceeding 
to put a bond to secure tha costs of an appeal in suit, is to move upon 
affidavits, showing a breach of the conditions of the bond, for a rule 
calling upon the obligor and securities to show cause why the Court should 
not order that the bond be assigned to some person named in the rule. • 
Poynor Bibee v. NuJj'oo Khan, 6 0. 437 : 6 0. L. R. 524. . 

For the proper mode of enforcing a swrety-hond', see notes under S. 1^5. 
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Appeal from an order under this rule. — Ordinarily tboro is no appeal 
Tinder the Code from an order under this rule, but an appeal lies against an 
•order by a Judge sitting on the Original Side of the High Court requiring 
security from a woman under this rule. Such an order is a judgment within 
the meaning of Cl. 16 of the Letters Patent.— Sattoiat v. Tribhowan Das, 
-32 B- 602 : 10 Bom. L. E. 337. See also Seshagiri v. Natcah AsUir Jung, 
26 M. 502. 

“Revision. — "Where an order is erroneously made for security for costs 
to which this rule does not apply, e. g., whore an order is erroneously made 
■for seenrity for costs against a woman in a suit which is not “ a suit for 
■payment of money ” within the meaning Or. XXV, r. 3 the case is one of 
illegal exercise of jurisdiction and the High Court has power to interfere 
in revision.— Jtnina Btbi v. K, K. Afotdeen, 3 E. 211 : 891. C. 620 : A. I. E. 
1925 Bang. 300. 

2. (1) In the event of such security not being furnished 
within the time fixed, the Court shall make 
Effect of fall, Order dismissing the suit unless 'the 
wcority * plaintiff or plaintiffs are permitted to with- 
draw therefrom. 

(2) Where a suit is dismissed under this rule, the plain- 
tiff may apply for an order to set the dismissal aside, and, if it 
is proved to the satisfaction of the Court that he was prevented 
"by any sufficient cause from furnishing the security within the 
time allowed, the Court shall set aside the dismissal upon such 
terms as to security, costs or otherwise as it thinks fft, and shall 
•appoint a day for proceeding with the suit. 

(3) The dismissal shall not be set aside unless notice of 
such application has been served on the defendant. [S. 381.] 

COMMENTARY. 

Alterations in the rale. — This rule corresponds to S. 381, with soma 
alterations and omissions. 

The words " under the provisions of S. 373, or shown good cause why such 
■time should be extended, in which case the Court may extend rt ” which occuvrod 
in the concluding portion of para. 1 of the old section have been omitted. 
The reasons for the omissions are that the words “ under the provisions of 
S. 373,” are superfluous ; and the remaining words have been omitted in 
view of S. 148 of the present Code by which the Courts arc authorized in 
■their discretion, to enlarge time. 

Sub-rule (2) exactly corresponds to para. 2 of the old section 

Sub-rule (3) corresponds to para. 3 of the old section with the omission 
-of the words " in writing " which occurred in the old section after the word 
'“notice “ in view of S. 142 of the present Code, which’providoa that all orders 
-or notices shall be in writing. 
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Paragraph 4 of the old eeotiop which contained the provision for- 
limitation for an application to set aside a dismissal for default to furnish 
security for costs, has been omitted, as Art. 163 of the present Limitation Act- 
IX of 1908, contains the period of limitation (30 days). 

Res judicata. — Dismissal of a suit on default of plaintiff to give security 
for costs, does not operate as res judicata. — Bunfjrav JRavji v, Sidhi Mahmed, 
6 B. 482. See also Eariram v. Lalbai, 26 B. 637. 

Notice. — No order affecting a party should be made without notice tO' 
him, calling upon him to show cause why the order should not be made — 
Sirajul Hag v. Khadim Husain, 5 A. 380. Sse also Timmu r. Eeva Bai, 
5 M. 265. 

Appeal.*— Held by the Pull Bench, that an appeal lies from an order 
passed under this rule, dismissing a suit for failure of the plaintiff to furnish 
security for costs as ordered, such order being the “ decree *' in the suit.— 
Williams v. Brown, 8 A. 108 (P. B.). See also Or. XLIII (»). 

Limitation,— An application by a plaintiff for an order to set aside a 
dismissal for failure to furnish security for costs must be made within 30' 
days from the day of dismissal.— Limitation Act, 1908, Art. 163. 

The Court has power to enlarge time for lurnisbing security.— 
natter of the petition of Soorjmukhi, 2 C. 272 ; Burjore v. Bhagana, 11 1. A. 7 ; 
10 C. 657 (P. C.) ; Fazulunnissa v. Mvlo, 6 A. 250 ; Badri Harain v. Sheo 
17 I, A. 1 : 17 C. 512 (P, 0.) (1 A. 667 overruled). See, however, In the matter' 
of Lalla Qopeenath, 2 C. 128 and Foneendro Deb v. Jogendro Deb, 23 W. 
220 . 


ORDER XXVI 


COMMISSIONS. 


COHMISSIOMS TO EXAMIME 'WITMEBSES. 

1 . Any Courfc may in any suit issuD a commission for 
casM la which the examination on interrogatories or otlicrwisc 
Conrt may i«no of any pcrson resident within the local limits of 
Comroiision to its jurisdiction who is exempted under this 
examiBe witness. from attending tho Court or who is from 

sickness or infirmity unable to attend it. [S. 383.] 

COMMENTARY. 

No alteration. — Thia rulo exactly corresponds to S. 383, C. P. Code, 
1882. The rule contained in this Order arc to ho read with tho provisions 
of Ss. 75, 76, 77 and 78 of the Code, which aro subject to tho conditions 
and limitations prescribed by tho rules of this Order. 

Meaning of the words "may Issue” in rr. 1 and ^.—Ordinarily 
in the case of a witness not under tho control of tbo party asking for a 
commission, who resides beyond tho limit fixed under Or. XVI, r. 19 (h), a 
commission should issue as a matter of right, unless the Court is satisfied 
thaftho party is merely abusing tbo Court’s authority to issue process. It 
is not for the Court to decide whether tho party will bo benefited or not, 
that is a matter entirely for the party. — Jagannatha Saslri v. Sarathambal 
Ammal, 46 M. 574: 44 M. L J. 203: 71 1. G. 530 A. I B. 1923 Mod. 321. 

A Judge has the power to alter an order of bis predecessor with regard 
to the issue of a commission. Such an order is not a final one and it 
relates more to the routine of the case than to the merits of tho case.— 
Ghettgar Firm v. Jlfaun<7 Ba Ohtl, 128 I. C. 589 : A. I. E. 1930 Bang. 315. 

IVhen Court may issue a commission.— The Courts should not 
allow witnesses to be examined on commission without adequate reason. 
The grounds upon which Courts can issuea commission to examine witnesses 
are ordinarily those specified in Or. XXVI, r. 1.— Panoeftand v. Manoharlal, 
42 D. 13G : 20 Bom. L. B. 1 : 43 I. C. 729. 

The issue of a commission for the examination of a witness is discro* 
tionaty with the Court, and where it appeared that the lower Court in tho 
proper exercise of its discretion refused to issue a commission for tho exami- 
nation of a pardanashin lady, the defendant in the suit, and where it also- 
appeared that the refusal to issue the commission did not affect the merits of 
the case, both the High Court aud the Judicial Committee declined to 
interfere with the discretion exercised by the lower Court. — Akikunnissa 
Bibi V. Buplal Das, 35 C. 807 (P. C.). See also Motojt v. Nemchand, 23 B. 626. 

A commission should not be issued (or tho examination of the head of a 
mult, thongb it may be alleged by him that it is derogatory to a person in 
hia position to appear personally in Court as a witness ; Veerabadran y,. 
Nataraia, 28 M. 28. 
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For further notes, see S. 132, ante. 

" Who is exempted nnder this Code.” — Amongst those exempted from 
jpersonal appearance are women who according to the custom and manners 
•of the country, ought not to be compelled to appear in public (see S. 132). 
Such women should be examined on commission, oven though they may have 
appeared in public before . — Moihesh Ckunder v. Manick Lall, 28 0. 650 ; 
ChamatJcar v. Mokesh^ 26 0. 651 ; BalaJceshwari v. Jnanananda, 45 0. 697 : 
22 C. W. N. 197 ; 26 G. L. J. 319 : 41 1. C. 610 ; Bahimannessa v. Shaijt 
Halim, A. I. R. 1928 Cal. 814 ; and though an allegation of immorality is 
made against them. — Benodini v. Kala Gkand, 5 0. W. N. coxxxii (232). A 
lady belonging to a high family, who has entirely abandoned the protection 
of the pjtrdah and who bag no intention of resuming it, ought cot to be 
compelled,^ having regard to her social position and the feelings of bet class, 
to appear in the witness-box, bnt should get the privilege of being examined 
on commission ; Solomon v. Jyotsna, 45 C. 492 : 22 0. W. N. 147 : 44 1. 0. 
157. But a purdanashin woman has no right to be examined on commission 
as a witness at a place of her own choice or where she happened to be at the 
time of the issue of the commission ; Khitipati v. Dharani, 48 0. 448. 

For further notes, see S. 132, ante. 

Sickness or infirmity." — If sickness or in6rmity is alleged, the 
•character and gravity of that sickness or infirmity have gob to be assessed 
and the risk consequent upon a refusal to issue a commission will have to 
be taken into consideration. At the same time the importance of having 
the Witnesses present before the Court, the advantages that would foU®^ 
examination and cioss*examinatioD in the presence of the Co^^t, 
and the emergency which might arise of having them confronted oi* 
fled, should not be altogether lost sight of; PanchKariv. Paneftonan, 39 
<J. L, J. 598 : 84 I. C. 9. ; A. I. R. 1924 Cal. 971. 

, ig competent to the Court to issue a commission for 

the examination of witnesses, even in cases referred to arbitration under 
■bch. II ; Babiabai v. Bdhimdbai, 7 Bom. L. E. 560. 

<2. An order for the issue of a commiesion for the exa* 
Order foe com- ^‘i^ation of a witness may be made by 
■mission. Court either of its own motion or on the appUca* 

tion, supported hy affidavit or otherwise, 
any party to the suit or of the witness to be examined. [S. 3^*J 


COMMENTARY. 

Alterations.— This section corresponds to S. 384, C. P. Code, 1883, 
with some alterations. The words '* an order for the issue of a 
for the examination of a witness'' have been substituted for the words “9®ch 
order which occurred in the old section. No other change has been made. 
Scope. -It is competent to a Court acting under -Or. 
i*. Lode, to issue a commission for the examination of witnesses acting 


0. P. Code, to issue a commission lor tne examination 
«ncj mo(o\ N&nku v. Abdus Samud Khan, 4 A. 81 (Rev,). 

An application for the issue of a commission should be supported by 
some reason other than the mere distance of place of residence of ^be 

•witness. If tim tvifTinoa _ l- -ipht an* 

commission will be 1150 “ 


stranger. 
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reasonable, but not if ho is a servant of the party applying. — Amrith Nath v 
Dhunpui Singh, 20 W. R. 253. 

"When a party elects to go to trial without the evidence of a particular 
witness who at the time was ill, thoCourt trill bo justified in refusing to 
issue a commission for examining him tvhen tho application for that purpose 
is made at tho end of tho trial.— Premn/Ao v. Bhagteandas, 85 0. W. N. 
705. 

There is nothing in law to authoriso a commissioner to trj' tho issue 
referred to him with tho aid of asscssora. — Board, Elah v. Asghari 
Jan, 30 A. L. J. 117 : A. 1. R. 1932 All. 264. There is nothing in tho Code 
lutborising a Court to issue a commission to a |)crson directing him to hear 
a woman sing and then to report not only ns to her skill as a singer, but also 
as to her occupation in life as far os it could be deduced from her musical 
talents. — Ibid. 

‘^’’hen the party obtains a commission for the purpose of examining a 
witness on interrogatories, ho is entitled to get a copy of the cross-interroga- 
tories filed by tho opposite party before such commission issues. It is 
reasonable that each side should know the questions the other proposes to 
put. — Application oj Bi5t Sarun, 10 S. L R. 210* 39 I. C. 944. 

3. A commission for the examination of a person who 
Where witness resides within the local limits of tho juris- 

resides within diction of the Court issuing the same may be 
Conrt’i Jorisdic- issued to any person whom the Court thinks fit 
to execute it. [S. SSS.J 

COMMENTARY. 

Alterations. — This rule corresponds to S. 385, C. P. Code, with 
some verbal changes. The words same" which stood after the words 
“ to execute ” in the old section have been omitted. 

Applicability. — A Deputy Collector Is competent to depute an officer 
of his Court to take evidence on commission if the place where the witness 
is examined is within his jurisdiction. — Bam Chand v. Kamcenes Debea, 10 
"W. R. 230. 

'Where tho examination of a witness was taken de bene esse pursuant to 
an order of Court and tho examination took place before the Deputy Registrar, 
though no commission was issued to him under Or. XX'VI, r. 3 of tho Code 
of Civil Procedure, and no objection, notwithstanding it, related to jurisdic- 
tion was taken before the examination commenced, held, that tho objection was 
capable of being waived ; Dina Nath r, Metharam Navalrai <£ Co., 33 C. L. J. 
577. 

4. (1) Any Court may in any suit issue a commission for 

p e r • 0 n • for examination of — > 

whole examlna- 

Mon cemmiMioB (a) any porson resident beyond the local 
may time. limits of its jurisdiction ; 
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(h) any person v?bo is about to leaTe such limits 
before the date on which he is required to be 
examined in Court ; and 

(c) any Civil or AliUtary Officer of the Government 
who cannot, in the opinion of the Court, attend 
without detriment to the public service. 

(2) Such commission may be issued to any Court, not 
being a High Court, within the local limits of whose jurisdic- 
tion such person resides, or to any pleader or other person 
whom the Court issuing the commission may appoint. 

(3) The Court on issuing any commission under this 

rule shall direct whether the commission shall be returned to 
itself or to any subordinate Court. [S. 386.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 386, 0. P. Code, 1883, witb 
some alterations and omissions. 

The alterations made in sub-rule (1) are merely verbal. 

In sub-rule (2) some important alterations ba^’o been made. The 
words "cr the Court of the Recorder of Rangoon " and the words *‘suh}ect to any 
nihi of the Bigh Court in this behalf which oecntTed in para. 2 of the olfl 
■section, have been omitted. The other changes are! merely verbal. 

“May.'’ — For the meaning of the word "may," see notes under 
Or. XXVI. r. 1. 

" Court may issue a ooramiBsion.’’ — The issue of a commission to 
examine a witness or witnesses in a suit is a matter of judioiai discretion- 
An application for the examination of a witness on commission wili^ not be 
granted unless the Court is satisfied ; first, that the application is made 
bona fide ; secondly, that the issue in respect of which the evidence is 
required is one which the Court ought to try ; thirdly, that the witness to be 
examined would give evidence material to the issue ; and fonrihly, there are 
some good reasons why the witness cannot be examined in Court.' — 

5oie;* V. ,4. jH/wso;* 5aZs;Y, 19 I. C 643: Buree Ras v. Meer ZToazeum, 

W. E. 447 : 8 B. L B. Ap. 16 ; Mowji y. Nem Ghand, 23 B. 626 iPanchkan v. 
Panchanan. 39 0. L J. 698 : 84 I. 0. 9 : A. I. E. 1924 Cal. 971. The las' 
case has been distinguished and disapproved in Ramalinga v. Sanla^' 
narayana, 114 1. 0.843 : A. I. E. 1929 Mad. 192, whore it has been held tw 
the power of the Court to issue commissions is not more restricted 
Or. XXVI, r. 4 than under Or. XXVI, r. 1 ; and while considering the 
medical evidence that the witness is too ill to attend Court it cannot be sat 
that a more stringent view should be taken if the witness is living at such a 
■distance from the Court that he is not compellable by sumnjons than if be 
lived within its jurisdiction. The words " may issue a commission ' afo 
jased in this rule in the same sense in which they ate used in r. 1, aud moa® 
■"is given authority to issue a commission Jagannatha Sastrt 
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Ammal, 46 if. 574 : 44 M. L. J. S02 : 71 I. C. 530 : A. I. H. 
1923 Mad. 321. 

Tbo examination of B wilnesn on commi«<ion n rroTidrO lender thin 
rule stands on a sliRhtly difTcronl fooliofi from llic ifsuirt; of summoni lo b 
witness under Or. XYI, r. 1. In the former case the matter is in tlie direrction 
of tho Court whereas in the latter easo sumoionses aro to Iw issued as a matter 
•of course though the Court may not permit bd a/]Joumment of Ifjo ca«e if tho 
application ia made too late. — Daihunth v. Jai Ktshm, t}l A 3tl • 113 I. C. 
2G6: A. L B. 1929 All. 449. 

Tbo provisions of this rule aro exhaustive and whcr« the conditions 
enumerated therein exist, it ia competent to the Court to isruo the commis- 
sion. But the Court has power to prevent abuse of its process. An order under 
■this rule ia appealable.*— neeratii'fran r, A’aMcd/a, 23 M. 23 (7 W, It, 319 
refirred to). 

An order under this rule for the examination a v/itness on commission, 
can only bo made on one cf the grounds mentioned in the f.Jod«, and a Cof/rt 
usurps a jurisdiction not vested in it by law wh'-n >l orders «U',h extmin illon 
in the absence of any such ground. Tlie fligh Oxsri cm iuU-tl>ir<> with nnt Ij 
.order.--SoTBO««ndaf<im v. Mamekti Vataka, 31 Cf). 

A commission will be granted as a ro'ttter of r/ojrko to otamin'i ft 
material witness who is out of the juria'Iiction of lb" if tho v/jlri<-a!( 
cannot be brought into Court by Us ordinary prwesN, But llio r.ounnUnliiit 
■will not bo granted for the examination of a or^/jpt mid'.r vory 

strong circumstances, such as serious iUiie>‘i.—/>/u>;/*« y, (}■'<»/•, Jnd.,fur, U, M, 
357. 

When the appellate Court remaodB a c.%«o for tiio iixiu/jlfmtiori of tin 
expert in handwriting, it is not obligatory on ttiu pirt of tlio trhil (i'lurl In 
examine the expert before it It has a discretion in the rnatt^tr, Itiil It will fi/»t 
do this simply for the reason that tho expert resides lieyopd IlM Jiirisdlellori 
as it is possible to obtain the appearance of a handv/rltlng expert In any fJourt 
by payment of the necessary fees.— (7o»iJ« v. Tulairam, 320 I. fJ, 335; A, I, 11, 
1930 Nag. 27. 

A party to a suit has a legal right to apply to a Court for a nommisalori 
•to examine a witness. Tho Court should grant tho appUftfUlon ns a rmiUor 
of course, without considering whether tho applicant can derlyo any adyaii* 
tage therefrom, — Buree Das v. Moazzum, 16 W. B. 447; fl JJ, f,, 11, A[», 13, 

A de feme ca55 examination of a witness about to leave the jiirisdlellon 
of the Court must be taken by tho Court, unless tlie parlir-s consent to t!in 
evidence being taken under a cmomiwioa.^Eflwardt v. A/ul/rr, 5 II B, U. 
252, 

Discretion as to granting of commission, how should be exorcls' 

A Court of appeal should exorcise great caution when invited to inter* 

fere with an order of the trial Court made with jurisdiction in the exorcise of 
its discretion as to granting a commission. Bach case depends on its own 
circumstances and no rule as to tho exercise of that discretion could be laid 
down. If the appellate Court deems that tho discretion was wrongly 
-exercised, if it deems that the case in all its bearings was not laid before the 
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Court below, if it; sees that tbe. Court' below ‘'misappreheDdeia an important 
part of the case, the Court will interfere The High Court in revision set 
aside the order of the lower Court, where that Court overlooked the distinc* 
tiorx which should be observed in the treatment of an application by the 
defendant as distinguished from a similar application by the plaintiff and 
ordered the defendant to be esamined on commission on payment of costs to 
the plamtiff for cross-examintation ; Kumar Sarat Kumar v. Ham Chandra, 
35 C. L. J. 78 • 68 I. G. 9 ; A. I. B. 1922 Cal. 42. 

The plaintiff and the defendant in a suit instituted in tbe Court of the 
District Munsif of Devakottah were both residents of Baogoon, and the 
defendant was served with summons at Rangoon, The plaintiff was allowed 
to examine himself on commission at Rangoon. An application by the defen* 
dant to examine himself on commission at Rangoon was, however, disallowed 
by the Munsif on the ground that his demeanour could not ha watched by 
tbe Court. Held, that the Munsif acted with material irregularity in disaUow* 
iog the application and that his order was liable to be set aside in revision 
Visvanatkan v. Somasundaram, 46 M. L. J. 131 : 78 I. 0. 407 : A. I. E. 1924 
Mad. 541. 

Commission to examine plaintiff or defendant as his own witness — 
Tbe Court will refuse the application of a plaintiff asking for a commission to 
examine himself unless a very strong case is made out; J?oj5v. Woodford, 
(1894) 1 Ch S8 , Natvab Si/ed Muhammad Akbar AH y. Serbert Francis, B 7. 

863 • 84 1. C. 993 . A. I. R. 1925 Pat. 125. But where an application is made 
by a defendant, and specially by a defendant who lawfully resides oufc_ of the 
jurisdiction of the Court, according to the ordinary course of his life auu 
business, the Court will not regard tbe case with tbe same strictness as th© 
case of the plaintiff who has Instituted his suit in a/orum of his choice ; Boss 
V. Woodford, (1894) 1 Ch. 38 ; Nojp v. Sums. (1894) 64 L. J. Q. B. lOil- 
Kumar Sarat Kumar v. Bam Chandra, 35 0, L. J. 78 : 68 I. 0. 9; A. I. R- 
1922 Cal. 42 ; 'Visvanathan v. Somasundaram, 46 M. L. J, 131 : 78 L 0. 407- 
A. I. R, 1924 Mad. 641. 

Appeal. — It has been held by tbe Bombay High Court that an order 
directing the issue of a commission for the examination of a witness, is no® 
a judgment " but an interlocutory order, and therefore no appeal hos 
from such order; Miya Mahomed Haji v. Zorali. 11 Bom. L.B. 241*. 
2 I. 0- 167, On the other hand, it had been held by the Madras High Cour 
that an order refusing to issue a commission or directing issue of tbe saroe 
for the examination of a witness is a ** judgment ” within the meaning ® 
Cl. 15 of the I/etters Patent, and is therefore appeable; Marutha Muthu 
Krishnamachariar, 30 M. 143 (dtssenied from in Tuljaram v. Alagppo., 35 
M. 1 (P. B.) ). No appeal lies from an order refusing a 
Mahomed v. Hcosatn, 3 B. 293 : 90 I. C. 967 : A. I. B. 1935 Bang. 290; 
Abdul GaSor v. Official Assignee, 3 R. 605; 93 I. C. 211- A.,I. B- 
Bang. 64; TorcTnull v Kunj Lall, 31 0. L. J 162 ; 65 I. 0. 766. 

Revision.— -No revision lies from an order refusing examination 

'^ihal Ghana, 102 I. 0. 821 ; A. I. B. 1927 Sind 

■' 65 0. 748 : 32 0. W. N. 133; 106 I. 0- 8bU. 
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7 . Where a commission has been duly executed, it shall 
be returned, together with the evidence taken 
under it, to the Court from which it was issued, 
unless the order for issuing the commission has 
otherwise directed, in which case the commis- 
sion shall be returned in terms of such order; 
and the commission and the return thereto and the evidence 
taken under it shall (subject to the provisions of the next 
following rule) form part of the record of the suit. £S. 389.] 


Return of com- 
mission ^ith de* 
positions of wit- 
nesses. 


COMMENTARY. 

Alterationa. — This rule corresponds to S. 389, 0. P. Code, 1882, with 
some alterations of a verbal character. 

" Duly executed.” — The examination of witness under a commission JS 
of the same nature as an examination in open Court. The return should 
show on the face of it that the oath was administered to the Commissioner 
as well as to the interpreter. — Pran Krishna v. Biswa Nath, 8 B, L. B. 
Ap. 101. 

It is the duty of the party obtaining a commission for the exominatioa 
of witnesses to take such steps as may be necessary to secure the attendance 
before the Commissioner of the witnesses he desires to examine. — Lekhraj 
Y. Palee Ram, 2 N. W. P. H. 0. R. 210. 

A party who has not joined in a commission is entitled to cross-examine 
the witnesses who are examined under the commission. — Gregory v. Doole^j 
Chiind, 14 W. R. (0. J.) 17. ^ 

Evidence taken on commission, though not read over and signed by the 
witnesses, is not alone sufBcient to make it inadmissible ; but evidence taken 
on commission without full opportunity for effectual cross-examination is 
inadmissible in evidence. — J. Boisogomoff v. Ths Nahapiet Jute Company, o 
C. W N. ccxxx. 

Shall form part of the record.” — Evidence taken on commission 
shall subject to r. 8, form part of the record in the suit and any party 
entitled to refer to such evidence as a matter of record. — Jlfan Gobinda r. 
Sashindra Chandra, 35 0. 28. 

‘ 8 . Evidence taken under a commission shall not be read 

When depositions as evidence in the suit without the consent of 
may be read in the party against whom the same is offered, 
evidence. unleSS — ‘ ' 

(a) the person who gave the evidence .is ■ beyond the 
jurisdiction of the Court, or dead or unable 
from sickness or infirmity to attend to be 
personally examined, or , exempted ^ from 
personal appearance, in CourV or is a civil or 
\ ■ military officer, of the Government who cannot, 
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in the opinion of the Court, attend without 
detriment to the public service, or 
(6) the Court in its discretion dispenses with the 
proof of any of the circumstances mentioned in 
clause (a), and authorizes the evidence of any 
person being read as evidence in the suit, 
notwithstanding proof that the cause for taking 
such evidence by commission has ceased at the 
time of reading the same. [S. 390-3 

COMMENTARY. 

Alterations. — This rule corresponds to S. 390, C. P. Code, with the 
addition o£ the words ” or ts a cioii or military officer of the Government who 
cannot, tn the opinion of the Court, attend without detriment to the public 
service " in Cl. (o), which did not occur in the old section. 

" Shall not ha read as eYldence.”— The evidence taken on commission 
'on behalf of the defendant was allowed to be read on behalf of the plaintiff 
without the deposition being put in as part of plaintiff's case as being part of 
•the record. — Ntstarini Dam v. Nundo Lall, 26 0. 591 : 3 C. W. N. 239-n. 
iDwarJca Nath r. Gunga Datji, 8 B L. R Ap. 10'^, followed). See also Man 
Govinda v. Shashindra Chandra, 35 C. 28 and Dhanuram v. Murh, 36 0. 
666 : 18 0. "W. N. 525 : 11 C. L. J. 160. .\ccordmg to the practice prevail- 
ing on the Original Side of the High Court of Calcutta, evidence taken on 
commission is not treated as evidence in tbo suit until the same has been 
■tendered and read as evidence in the suit by the party on whose behalf it 
has been taken ; Kusum v. Satya Ranjan, 30 C. 799 : 7 C. W. N. 784 ; 
Semanta Kuman v. Banku Behan, 9 C. W. N. 794. 

“ A party who wishes to rely on evidence taken on oommissiou, must 
either obtain the consent of the party against whom be offers it, to its being 
read as evidence in the suit, or have it read as evidence in the suit after 
complying with one of the conditions laid down in Or. XXVI, r. 8 (o) or 
pursuade the Court in its discretion to dispense with the proof of any of the 
circumstances mentioned in (a) and to authorize the evidence being read as 
evidence in the suit, notwithstanding the want of proof of the ozistence of 
such circumstances. Each of the alternatives involves a request to have the 
evidence read as evidence in the suit (9 C. W. N. 794 not approved). — 
Jetha Devji v. Ntrmal Sing, 122 I. C. 396: A. I. R 1930 Sind 89. 

The practice in the mofussil Courts of treating the deposition of a witness 
examined on commission as evidence in the case even though it has not been 
formally tendered is not only consistent but also in strict accordance with the 
provisions of rr. 7 and 8. — Nistarini Dasst v. Nundolal, 26 C. 591 : 
3 C. W. N. 239-« ; Man Gcvtnda v. Sashindra Chandra, 35 G. 23 ; Dhanuram 
V. Jlfurf*, 36 0. 566 : 13 0. W. N. 535: 11 C. L. J. 150. This last case has 
been commented upon and it has been held that r, 8 of Or. XXVI is as 
much a rule of procedure in the mofussil as anywhere else ; and that the 
mere fact that a commission has been ordered for the examination of a 
witness is no reason whatever for any one to look at it unless it is found that 
.at the time of the hearing, sickness or infirmity or other reason prevents the , 
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witness from giving his evidence in the ordinary way. — Phanindra v. 
Promotho, 55 0. 748 : 32 0. W. N. 128 ; 106 I. 0. 880 : A. I. E. 1928 Cal. 421. 
See also Satish Chandra .v. Satish Kantha, 28 0. W. Ni 327-: 73 I. C. 391 
(P. C.) : A. I. E. 1923 P. 0. 73. 

■Where the defendant did not consent to the evidence of the plaintiff 
taken on commission being read against him, but on the contrary insisted all 
along upon the presence of the plaintiff in Court, it is for the plaintiff to show 
that he was beyond the jurisdiction of the Court at the time when the 
evidence was going to be read in Court ; Mdhim v. Naha Chandra, 44 C. L J* 
288 : A. I. E. 1927 Cal. 43 ; 98 I. C. 852. 

A Court may legally refuse to hear the deposition of a defendant taken 
by commission read in evidence, where there is no evidence to prove that 
the defendant was from sickness unable to attend personally at the time of 
the trial, or the Court declines to dispense with the proof of such circum- 
stances. — Prithee Bulluhh v. Baradhun, 22 W. E. 331, 

Evidence taken in the absence of tbe other side is not enough to make ■ 
the deposition of a witness taken on commission inadmissible. — Sam Chand ‘ 
V. Kameenee, 10 W. E. 236 

Where no objection was taken in the trial Court to tbe admission of the 
deposition of a witness taken on commission, tbe lower appellate Court 
cannot reject that evidence on tbe ground that the witness was not ill, 
the trial Court could have cured the defect if it was proved that the witness 
was able to depose in Court. — Ginsh Chandra v. Samsaran, A. I. E. 19^9 
Cal. 591. 

Commissioners appointed by the Court are officers of the Court.— 
Sajendra v. SamNarayan, 3 B. L. E. Ap. 3. 

Admissibility of documents. — Where a document is produced before 
a Commissioner and no objection is taken as to its admissibility, no such 
objection can be taken before the Court hearing the suit to which the com* 
mission is returned. — Struthers x Wheeler, 6 C. L. E. 109. But if the 
admissibility of the documents is objected to before the Commissioner on 
any ground, the party so objecting is not precluded from objecting to jts 
admissibility at the trial on any other ground.— -EaZ?t v. Gaukim Stvee, 9 
0. 939. 

“Unless the Court in its discretion dispenses.” — The Court has a 
discretion under Cl. (6) of r 8 to dispense with proof of any of the 
circumstances 'mentioned in Cl. (a) and allow evidenco on commission being 
read as evidence in the suit, but it is necessary that tbe Court must have 
applied its mind to the matter and exorcised its discretion : Mahim v. Naoa 
Chandra, 44 C. L. J. 288 : A. I. B. 1927 Gal. 43 : 98 I. C. 852. 


COMMISSIONS FOR LOCAL IKYESTIGATIONS. 

9. In any suit in which the Court deems a local investi- 
gation to be requisite or proper for the purpose 
oommUsioM^to elucidating any matter in dispute, or oi 

gallons. 


maVeioeaUnveiti- ascertaining the market-vaiue of any property. 


or the amount of any mesne profits or damagee 
or annual net profits, the Court may issue a commission to suen 
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person as it thinks fit directing him to make such investigation 
and to report thereon to the Court : 

Provided that, where the Local Government has made 
rules as to the persons to whom such commission shall bo 
. issued, the Court shall bo bound by such rules. [S. 392.] 

COMMENTARY. 

Alterations !n the rule. — This role corresponds to S. 392 of the 
' C. P. Code, 1832, with some alterations and omissions. 

The words “or procteding" which stood after the words'* in any 

■ suit " and the words " and the same cannot be conveniently conducted by 

■ the Judge in person " which occurred in tho old section after the words 
“ annual net profits " have been omitted. The word “ proceeding " has 
been omitted in view of S. 141 of tho Code, which covers proceedings ; 
and the words "and the same cannot be conveniently conducted by the 
Judge tn person," have been omitted probably to enlarge the Court’s power, 
as they imposed upon the Court a condition precedent to the issuing of 
a commission. 

Commission to make local investigation.— A Commission for the 
purpose of local investigation is to issue only when such investigation 
• cannot be conveniently conducted by the Judge in person— v. 
Zumudim, 15 0. L. J. 133. 

It is within the discretion of a Judge to order or refuse a local enquiry.— 
Bash Beharee v. Saheb Boy, 12 W. R. 76 , and Graham v Lopez, 1 W. R. 141. 

■When neither of the parties desire 1 ’ ’ • 

Court has no power to direct an investigati 
remand the case for that purpose, but is boi 

-evidence before \t.--Jatinga Valley Tea Company v. Ghera Tea Company, 12 
0. 45. 

In a suit for possession of land, the bouudaries of which were disputed, 
the Sub*Judge directed a local investigation, but the District Judge refused 
to allow the investigatiou to proceed. Htld, that the District Judge bad 
no authority to stay an investigation. All that the District Judge was 
entitled to do under Circular Order No. 25, dated 25th August, 1870, was to 
express bis opinion as to the propriety or otherwise of the Sub-Judge’s order. 
'The Subordinate Court should record a proceeding according to tho High 
Court Circular Order, and forward a copy of the proceeding to the 'District 
Judge, — Nirod Krtshno v. Wooma Nath, 4 C. 718 : 3 C L. R. 234 

"Where a Commissioner was appointed to ascertain the amount of mesne 
profits and in ascertaining that be entered into the question of possession of 
'the land, recorded evidence and arrived at a finding and the Court acted on 
the evidence so recorded ; held, that it was not within the scope of the 
Commissioner’s duty to decide the Question of possession and take evidence 
and that the procedure adopted by the lower Court was ultra vires and illegal.— 
-5oras«ja<» V. Sura/ Narain, 9 P. L, T. 253: 109 I. C. 641 • A. I. E, 1923 
tPat. 278. 


/ 
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t In suits for enhancement of rent, it id a proper course of procedure to> 
appoint an Amin to make a local investigation in order to enquire as to the 
description of the land and as to the rates paid in the neighbourhood for^ 
similar land — Qaur Chandra v. Jia$k Behart, 1 B. L.E. S. N. 1 : 10 W. B. 43. 

A commission for local investigation cannot be issued after the evi*' 
dence is closed and the case is ready for judgment.— Sundar Lai v. Sita Barn,. 
51 1. C. 399. 

The practice of the Courts in the Malabar District of issuing several- 
.commissions in succession and arriving at valuations regarding the compen* 
sation to tenants from the several reports is to be condemned.— 
Nairv.Ackuta JHetion, 55 M. 666: 138 I. C. 114 ; (1932) M. W. N. 66 : 
A. I. E. 1932 Mad. 482 : 62 M. L. J. 629. 

Necessity and object of local investigation. — The object of local 
investigation is not so much for the purpose of collecting evidence which can- 
be taken in Court, as to obtain evidence which, from its peculiar nature, can 
only be obtained on the spot. — Bhaxaanee Butt v. Beer Singh, 2 N. W. P* 
H. 0. E. 196. 

An Amin should be appointed to hold a local investigation only when 
it is necessary to inspect the land which is the subject of dispute, to take 
maps of localities, to obtain information with regard to the physical features- 
of the place, to identify the land in maps with parcels which are the 
subject of the suit, and to identify the maps with one another with the 
aid of objects to be found on the land. When, however, any fact can be 
proved by evidence taken otherwise than on the spot, that evidence ought' 
to be taken by the Court itself in a regular manner and not by an Amin.-' 
Btndabun Chunder v. Nobin Chunder, 17 W E. 282. 

The local investigation referred to in this rule presupposes the existence 
on the record of independent evidence which requires to be elucidated, but 
it does not authorise a Court to delegate to a Commissioner the trial of any- 
material issue which it is bound to try. — Sangili v. Mookan, 16 M. 350. 

Local investigation by Judge.—A judgment based on knowledge gained 
by the Judge during local inspection is illegal. An inspection which a Judge 
makes should be used by him only to test the accuracy and value of the evi* 
dence lot in. He should not without submitting himself to the test of croM* 
examination, make his knowledge the sole evidence for determining tbe- 
question raised before him. — Syed Ahmed Sahib Shutari v. Magnesite Syndi- 
cate Ltd., 29 I. C. 60 ; 17 M. L. T. 387 : 2 L. W. 460. 

Order XXVI, r. 9 gives no power to a Court to itself hold a \ocM' 
inspection. A Judge can hold a local inspection for the purpose of understand-- 
ing the evidence and for no other purpose ; Bwarka Prasad v. Makhulalf 
52 I. 0. 241. It is doubtful whether under the provisions of the present 
C. E. Code it is legal for the Court in person to hold any local investigation. 

In case iho Court holds any local investigation, the result of such invests 

gation should bo made a matter of record and should be used only for tbe 
purpose of enabling the Judge to understand tbe evidence; Anant 
V. Gokul Sahu, 35 I. C. 344. See alao Baikiskori r. Kumudiny, 15 0. L. 

138. 
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Order XXVI, r. 9 docs not prohibit a local inspection by the Judgo 
himself in person. Tho ofToet of the omission, in r. 9 of tho present Code, 
of the words " and tho same cannot bo conveniently conducted by tho Judge 
in person,” which occurred in tho old section is that, under tho now Code, 
the issue of tho commission is not restricted to eases where the Judgo is 
unable conveniently to make tho investigation himself. It therefore follows 
that a Judgo has power to make a local investigation in person innny case in 
which he sees fit to do so, or he can issue a commission for local investigation 
if he thinks fit, irrespective of the question whether it is convenient for 
himself to conduct the investigation in person ; Sabopothy v. Penitnal, 
44 M. 640 : 62 I. C. 790 ; 40 M. L. J. 554. 

Appeal from orders directing local investigation and power of 
appellate Court to interfere. — No appeal lies from the order of a Judge 
directing a local investigation by an Amin. — Bahadur AH v. Bhaho Soonduree, 
7 W. R. 425. 

r' *’ ' ’* '' ' ■ is a mere discretion in which no 

speei . , ' ■ . . Lopez, 1 "W. R. 141 ; Poorna Persad 

T.C}’ '• . ■ , •* *. Vaift V, Peareemonee, 1 "W. R. 196 ; 

and Baj Eishin v Euro Mokun, 5 W. R. 248. 

An appellate Court should not interfere with the result of a local 
investigation or enquirj' except upon very clearly defined and sufficient 
grounds.— Sorai Sundari v Prasanna Kumar, 6 B L. R. 677 : 13 M, I. A. 
607 ; 16 "W, E. 20 (P. C.) ; Monhe Dumber v. Ufonhee Bhullundur, 16 
W. E. 423. 

Interference by a Court with a long and careful local investigation 
except upon clearly defined and sufficient grounds is to be deprecated (13 
M. I A. 607; 16W, R. 423; GO I. C. 434/on«?ircd). It is not safe for a 
Court to act as an expert and to overrule the elaborate report of a Gommis* 
sioner for local investigation whose report is unquestioned, whoso careful 
and laborious execution of his task was proved by his report and who had 
not blindly adopted the assertions of either party ; Ram Amriia Sundari v. 
Jllunshi Serajuddtn, 28 C. W. N. 318. 

An appellate Court ought not to reverse the decision of a first Court 
based upon a verj* careful inspection of tho land in dispnte, except under a 
very clear and strong opinion upon tho evidence, and upon recording suffi- 
cient and satisfactory reasons for such opinion.— Rnrufabun v. Dhunnunjoy, 
18 W. E. 452. 

The deputation of an Amin to ascertain the respective liabilities of 
several judgment-debtors is not an improper course for a Court to pursue, 
and at all events is not a ground for interfering in special appeal. — Krtsto 
Chunder v. Breyo Mohun, 22 W. R. 183. 

Commisalon report. — In a suit as to a right of way, a Commissioner 
was appointed under this rule, to prepare a map of the locality in question. 
Eeld, that tho statements of the village officers made to him with regard 
to the right of way were inadmissible in evidence. — Shittwa v. Bkimappa, 
24 B. 43 ; 1 Bom. L. R. 493. 

The report of a Commissioner appointed by a Court of Revenue to 
ascertain the amount of actual collection in a suit for profits under S. 164 
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of the Agra Tenancy Act, is admissible in evidence ; Bakhtawar Lai v. Sheo 
Prasad, 39 A. 694 : 15 A. L. J. 766 : 42 1. C. 720. 

A decree based on an incomplete report of the Commissioner should be 
set aside . — Shankar v. Finn of Nanhe AfaZ, A. I, E. 1927 Lah. 736. 


1 0. (1) The Commissioner, after such local inspection as 
he deems necessary and after reducing to writ- 
Procedure of jng t};ie evidence taken by him, shall return 
ommiaaioner. evidence, together with his report in 

writing signed by him, to the Court. 

(2) The report of the Commissioner and the evidence 

taken by him (but not the evidence without the 
Report and depo- report) shall be evidence in the suit and shall 
Lncrin auit^ xecord ; but the Court or, with 

the permission of the Court, any of the partied 
to the suit, may examine the Commissioner personally in open 
Court touching any of the matters referred to 
Commissioner mentioned in his report, or as to his 

report, or as to the manner in which he has 
made the investigation. 

(3) Where the Court is for any reason dissatisfied with 

the proceedings of the Commissioner, it may direct such further 
inquiry to be made as it shall think fit. [S. 393.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 393, C. P. Code, 1S82, 
with some additions and alterations. 

The words “ or as to his report ” have been added in the concluding pSirl* 
of sub-rule (2). 


may be examined 
In person 


Sub-rule (3) is new. There was no similar provision in the old section. 

Function's and powers of Commissioners appointed to hold Ioca| 
investigation. — The functions of an Amin appointed to hold a local invest! 
gation under the Civil Procedure Code discussed. — Isujar Ohandra v. 
Kishor, 4B. L. R. Ap 33 : 21 W. E. 281-«of«, 

It is the duty of the Amin to return his report to the Court ordering 
the investigation . — Lalljee Sahoo v. Bajendur Pertab, 14 W. E. 418. 

It is not the intention oi the Legislature, to allow witnesses to be 
examined out of Court by Amins, except with reference to points for the 
determination of which local investigation is required . — Sadhoo Strtg v. 
Bamanoograha, 9 W. E. 83. 

A Civil Court is not warranted in deputing its functions to an Aoiio* 
and an Amin is bound not to go beyond the points referred to hini 
inquirj ’. — Bam Dhun v. Bam Monee, 21 W. E. 280 ; Tswar Chandra v. Jugo- 
Kishor, 4 B. L. E. Ap. 33 : 21 W. E. 281-no/e ; and Bnroda Chum 
A}oodhya Bam, 23 "W. K. 286. 
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"Where an Amin vras improperly deputed to inquire into the fact of 
possession ; held, that even if the Court's order was improper, the deputa- 
tion of the Amin was legal, and the evidence taken by him was legal 
evidence to be considered on its own merits.— J?om Chum v. Snrubjeet, 9 
W. E. 494. 

An Amin deputed to make a measurement under the provisions of the 
Bengal Bent Act, 1869, is bound to record the state of things as actually 
existing, and has no business to record what ho thinks ought to bo the 
rates . — Bala Thakoor v. Meghhum Singh, 14 W. E. 269. 

An Amin, when directed to make an inquiry as to mesne-profits, ought 
not, in the execution stage of the suit, to enter into inquiries as to the dates 
of possession, which must bo taken to have been determined by the decree. — 
Bejoy Gobind v. Kalee Prosunno, 16 W. R. 394. 

Report of local investigation and its evidentiary value. — (a) Beport 
of a Commissioner appointed by the Court . — When a Court Amin is appointed a 
Commissioner under the Civil Procedure Code, his report is only evidence 
on the points to which the commission refers ; any report he chooses to 
make on any other point is no legal evideoco in tho ctise.-^Abdool AU v. 
Zlullicfe Sudderooddsen, 14 W, R. 493; and Doorgachnm v. Chand, 24 
W..E. 203. 

Report of a Commissioner not challenged in the first Court and acted 
upon by it without further corroborative evidence, should be accepted as 
> correct by the appellate Court. The appellate Court ought not to go behind 
that report and examine materials on which tho report was founded and 
• come to a different finding.— Gorinda Pnya v. Ratan Dhupt, 4 0. L. J. 37 : 
10 C. "W. N. 88-n. 

The report of an Amin upon a local investigation is sufficient evidence to 
enpport a decree, if it is believed by the Court, and considered sufficient 
without further evidence to corroborate it . — Seetaram v. Ram Narain, 6 
W. E. 51. 

The report of the Civil Court Amin and the depositions taken by him 
are admissible as evidence under the provisions of this rule — Nathoo v. 
Ohnnessam, 8 W. E. 267 ; Abdool Gunnee v. Bhutloo Sheikh, 22 W, E. 350; 
Bhyrub Roy "f. Nobin But/, 9 W. R. 601;Pef« Gobind v. Chamoo Singh, 10 
W. E. 312; Sarat Chandra y Collector of Chittagong, 2 B. L E. Ap. 3. But 
■ depositions of the witnesses without the report of the .Amin are not admissible 
in evidence . — Debnarayan v. Kal% Das, 6 B. B. R. Ap. 70 • 14 W. R. 397 
{affirming on appeal, 13 W. E. 412). 

When tho local inquiry* is ordered by a lower Court, and evidence is 
taken by an Amin, and a report is made, the return made by the Amin 
becomes legal evidence which the oppellate Court is not justified m refusing 
to consider.— 2?a/naffc v. Doorga Lall, 12 W. R.*136;and5^ Doyaly. 
Sodgkinson, 24 W. R. 342. 

An Amin's report is evidence without any specific documents corroborat- 
ing his finding.— .Filion Chvnder v, Buree C/mru, 2 W. R. 278 ; and ffoHree 
Barain v. ilodhoo Soodun, 2 W. R. Act S, 1. 
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The report of an Amin under S. 73 of Act X of 1859 is receivable 
as evidence, and a decision can be legally based upon it.— S m/mw Eooer v. 
Eeitoo, 1 N. W. P. H. 0. E. 243. 

Where an order for a local investigation is not objected to by the- 
opposite party at the time it is made, the Court is justihed in receiving as 
evidence the report of the Commissioner, and the depositions taken by him, 
being a part of the record. — Ram Rukha Roy v. Gdbind Doss, 15 W. E. 291. 

The report of an Amin as to local inquiry upon a matter which no per- 
sonal inspection on his part conld decide, and in regard to which the deposi- 
tions of parties acquainted with the place could afford proper information, 
was held to be in no way irregular, simply by reason of his having examined' 
witnesses on the spot. — Sheo Narain v. Budk Singh, 11 W. B. 423. 

The report of an Amin, and the depositions of parties and witnesses 
examined by him, must be considered, oven though the Court exercised its 
discretion unwisely and wrongly in giving him too extensive powers.— 
Umhica Chum v. Goluck Gkundcr, 9 W. K, 596. 

Unless there ba good grounds for dissenting and differing from reports- 
made upon local investigations, the Courts, even in India, and, 
the Privy Council in England, in dealing with boundary questions, ought 
to give great weight to, and bo guided by them. — Ram Gopdl v, Gordon,. 
SUtart d Co., 17 W. E. 285 (P. C.) : 14 M. I. A. 463 ; Protab Ohunder v. 
Surnomoyei, 19 W. R. 3C1. 

As to the value of a local inquiry report made by a competent official.*” 
See Sarut Sundari v. Prossonno Eumar, 6 B. L. E. 677 (P. C.) ; 13 H. I« 

607 : 16 W. E. 20 (P. C.) ; Kalee Doss v. Ehettro Pal, 17 W. E. 472 ; and 
Chunder Coomar v. Joy Chunder, 19 W. E. 213. 

It is necessary that oral testimony should be taken in order to effect s 
measurement, or that an Amin’s report must have depositidns attached to it 
to make it legal evidence. — Chundermonee v. Nilambur, 7 W. B. 43. 

When an Amin's map is received in evidence by consent and admitted 
by both parties to be topographically correct, the Court is entitled to look 
at the Amin’s report as explanatory of the map. — Uahomed Anwar v. Roj 
Chunder, 17 W. B. 521, 

It is not compulsory on the appellate Court to direct a fresh inrestigH’ 
tion when it is dissatisfied with the map and report of the Amin. No error 
of law is committed in deciding on the other evidence before it.-” 
Manindra v, Saradindu, 27 C. L J. 599 : 23 0. W. N. 693 : 45 I. 0. 403 (30' 
C. 291 referred to). 

. •■'in law in taking aO' 

ihem the sole basis an 

' ' • ’ • ■ other evidence on tbe 

In a suit for rent ujjon a/«ni;Zc6«rt lease, which provided that the area 
of land brought under cultivation should be ascertained by measurement, the 
only evidence of measurement was a report of an Amin in a previous suit,, 
the accuracy of which was not proved in the present suit. Reid, that the- 
report itself was not admissible in evidence — Denobttndhu v. Nistarim.l-- 
0. L. B. 50. . , , 
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Amin giving credit to local rumour.— HeW, that the Judge had no right 
to take the report of an Amin T?ho gavo credit to the defendant's v^itnesscs on 
account of something he heard in the neighbourhood, but that he ought 
himself to have examined those witnesses. — Tweedie v. Poorno Chunder, 12 
■W. E. 138. 

(6) Bepori of Amin on question of possession. — The report of an Amin, 
however valuable in clearing up difficulties as to the identity and position of 
land, is, generally speaking, of no value in determining questions connected 
with the possession of land in dispute in past times — Pran Nauth v. Mrino- 
moyee, "W. E. Sp. Number (F. B.) 39. Amin’s report held not sufficient of 
itself to prove possession. — Ametnooddeen v. Asgar Ali, 8 E. 464. A 
Judge is bound to take notice of, and pronounce an opinion upon, evidence 
taken by an Amin as to possession. — Jannobee Chotedhrain v. Collector of 
Mymensingh, 8 "W. E. 237. 

(c) Beport of local investigation by Judicial Officers. — Under the present 
Code, the Court has power to inspect any property or thing at any stage, 
see Or. SVm, r. 18. 

A Munaif’s report of a local investigation, when not shown to be 
substantially erroneous in its data or reasoning, should convey the greatest 
weight as evidence of the facts it sets forth.— TFtse v. Ameeroontssa, 3 
■W. B. 219. 

Facts observed by a Judge, but not proved by any evidence, should be- 
taken notice of, and the Judge should put the result of his investigation upon, 
paper.— Joy Ccomar v. Sundheo Latl, 9 0. 363 : 12 C. L. E. 490. 

The information derived from a local investigation by a Judge, though 
not evidence as defined in the Evidence Act, is a matter which he can take- 
into consideration, in order to determine whether a fact is " proved *’ within 
the meaning of the Aat.—DwarJea Nath v. Prosunno Kumar, 1 C. W. N. 682' 
(9 C. 363 referred to). 

A Judge is at liberty himself to inspect the property in dispute and 
inform himself by the observation of his senses of matters which may help him. 
in understanding the evidence and in deciding the case, and specially such 
matters which do not require scientific knowledge. He can do so without 
giving notice to the parties. It is generally desirable that a Judge should 
place upon record the result of his investigation. — Moran v. Bhagbat Lai, 33- 
0. 133 : 2 C. L. J. 100-n (9 C. 363 : 1 C. W. N. 682, referred to). 

At the desire of the patties, the Judge proceeded to the spot, made 
inspection and examined witnesses on the spot. The depositions of the- 
witnesses were taken by a clerk in vernacular. Held, that the procedure was- 
not illegal. — Bamaya v. Devappa, 30 B. 109 : 7 Bom. L. E. 642. 

(d) Beport of investigation by ministerial officers. — The report of &Nasir- 
deputed to inquire into the condition of property in dispute is admissible in 
evidence, although he was not an Amin appointed under Act XTT of 
1856.— Bus! Buhim v. Lutafut Sossen, W. E. (1864) 171. 

The report of a Sheristadar, after local investigation, cannot be legal' 
evidence unless it is shown that no ’Civil Court Amin was available for the' 
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•dufcy in the diafcrict.— GoIttcAf Ghttnder v. Dookhet Sam, 12 W. E. 209 ; 
Byjnath Singh v. Zndurjeet Kooer, 8 W. R. 331. 

The proviso to r. 9 has made it imperative on a Court to employ in the 
'dcst instance the regular officer of the Court to hold a local inquiry. — Sam 
Boss V. Nil Kanio, 8 W. B. 6 ; Byjnath v. Inditrjcet^ 8 W. E. 331 ; Bahadur 
Ali V. Bomun, 7 W. E. 27. But Binca the repeal of the Civil Court Amins 
Act (SII of 1856) by Act II of 1899, B. 0,, the Courts are not bound to 
■employ the Civil Court Amina for the purpose of local investigation, 

" May examine the Commissioner personally."— -A Court cannot 
arbitrarily withhold permission to examine a Commissioner for accounts 
asked for by one of the parties to the suit. The object of the Legislature 
in enacting r. 10 (2) of Or. XXVI is to afford protection to the Commis* 
sioner who is a q^asi-judicial officer. Such protection is afforded on 
grounds of public policy, so as to make it impossible for either of the parties 
■to subject the Commissioner to & vexatious examination. — Sitaram v. 
Samprosad Sam, 19 C. L. J. 67 : 18 C. W. N, 697 : 22 I. C. 858. 

It is within the discretion of*a Judge to accept the Oommissioner s 
Eeport. A Court is bound to see that there is some real ground for examimo? 
a gentleman who had undertaken the duty of a Commissioner. It 
•discretion in such matter to permit or refuse a party to examine toe 
'Commissioner.— v. Qajendra, 28 C. L. J. 203 : 47 I. 0.*650. 

Objections to Commissioner’s report.— A Court is bound to inqnij® 
•into charges against a Civil Court Amin (such as can be readily inquired mto 
:and their truth either disproved or proved). — Abdool Kureem v. CampbeUi 8 
W. R. 172. 

Objections to the Amin’s report should be inquired into if taken within 
a reasonable time from the return of the report, even when the case has 
been struck off the file. — Issur Ckunder v. Syam Khan, 11 W. E. 95. 

Wheuclear instructions as to a local inquiry ordered by the Court are 
given to an Amin in the presence of both the parties, and no objection 
made to them by either party then and there, they have no ground of com- 
plaint, after the Amin has carried out his instructions, if the Court acts 
upon his report. — Bwsessitr Boy v. Kanckun Soy, 11 W. E. 155. 

A party who refuses to appear before an Amin at the time he holds his 
local inquiry is not at liberty afterwards to take any objection to the Amm 9 
report. — Bamun Boss v. Brojo Ktshore, 6 W. E. 130. 

Eeasonable aakice must be given of the time fixed for hearing objections 
to the report. — Sam Naratn v. Goburdhun Ball, 21 W. E. 2. 

Report of the Commissioner ie not binding. — Gommissiooer ® 
report is only evidence in a cose, but it is no way binding on the Court. I 
such report is not satisfactory, it ia in the Court’s discretion to order 
Commissioner to be appointed ; Sone Kuer v, Baidyanath, 96 I* ^ y 
A. I. E. 1926 Pat. 462 (diBtingmshiDgiTiriAabflij v.Bepin Krishna, 2ZO.l^’ *>• 
•600). 

" Where the Court is for any reason dissatisfied with 
-of the Commissioner.” — It ia not compulsory on the appellate Court ^ 
.direct a fresh investigation when it is dissatisfied with the map and repo 
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of tho Am\n. No error of lav? is committed in deciding on the other evi- 
dence before it ; Manindra v. Saradtndtt, 27 C. L. J. 599 : 23 C. W. N. 693 : 
45 I. C. 403 (30 C. 291 refd. to). Where the result of a local investigation 
is unsatisfactory, tho Court is not bound to order another inquiir. It can 
decide the case on the other evidence on record , GonbuUah v. Madhxi, 
50 I. C. 301 : Jadavendra v. Gajendra, 23 C. L. J. 203 : 47 I. C. G50. 

Further evidence after Commis&ioner's report. — Under Or. XXVI, 
rr. 9 and 10 there is no absolute right in any party to a local investigation, 
to adduce evidence before tho Court after a Commissioner's report, and tho 
question of adducing further evidence must be decided on general piinciplcs 
according to the facts of each caae.—Gimfc Chunder v. Soshee Shikhareswar, 
27 I. A. 110 : 27 C. 951 (P. C.) : 4 C. W. N. 631 (17 W. E. 270, commented on). 

Disregard of a report on local investigation is not any error or defect in 
the procedure •within tho meaning of S. 584. C. P. Code, 1882 (S. 100). — 
Lakhi Narain v. Jadu Nath. 21 I A 39 • 21 C. 504 (P. C.). 

The practice of appointing a second Commissioner without formally 
recording objections to the first Commissioner's report and without consider- 
ing whether the first Commissioner’s report should be superseded or not is a 
practice which cannot be too strongly condemned. Eeasons for superseding 
the first Commissioner's report must he recorded in writing by the Court. — 
Vttvanadham v. ilangamma, 120 I. C. 737 : A. I, R. 1930 Mad 236 (follow- 
ing 45 M. 79). See also Kunht Kultt v. Muhammad Bajt, 64 M. 239 : 
(1930) M. W. N. 1113: 60 M. L. J. 450: 130 1. C. 470: A. I. R. 193L 
Mad. 73. 
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CoRimiuIon 
examine or 
Jnst accounts. 


In any suit in which an examination or adjustment 
of accounts is necessary, the Court may issue a 
commission to such person as it thinks fit 
* * directing him to make such examination or 
adjustment. [S. 394.] 


COMMENTARY. 

No alteration. — This rule exactly corresponds to S. 394, C.P. Code,1882. 

“Is necessary.”— The words of this rule clearly show that no order 
can be made for the appointment of a Commissioner unless the examination 
or adjustment of accounts is considered necessary ; Bharat Chandra v. Eiran 
Chandra. 52 C. 766 : 90 I. C. 944 : A. I. B. 1925 Oal. 1069. 

Commissioner to take accounts — Procedure on taking accounts. — 
Commissioner appointed to examine accounts — Duty of Commissioner 
pointed out — Commissioner when to take evidence — Commissioner is not a 
Judge or an arbitrator — Value of the decision of the Commissioner. — 2Vn- 
coirn Debi v. Suttya Doyal, 6 C. h. J. 105. 

The principles on which accounts will have to be taken in different 
classes of cases have been elaborately explained in the case of Bharat 
Chandra v. Eiran Chandra, 62 C. 766: 90 1. 0. 944: A. I. R. 1925 Cal. 1069. 

As a general rule, it is better for the Court itself to settle the exact 
terms of tho order to the Commissioner, that is, not to make him a sort of 
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anferior Judicial officer. It is generally the business of the Court to ascertain 
■which books are true or false, which party is or is not keeping back the 
books, what documents are relevant and the like and it is as a general rule 
-desirable that these matters should be decided before a Commissioner is 
appointed . Assarmal v. Htindomal, 91 1. C. 766. 

No objection can be taken to the order of a Judge appointing a Commis- 
sioner for taking accounts from a guardian of property. It is impracticable for 
him to determine precisely what property came into the hands of the 
-guardian at different times which is the work to be done by a Commis- 
sioner. — Gatin Lai v. Baja Babu, A. I. R. 1929 Pat. 626. 

A question whether a certain contract is authorized or not cannot he 
referred to a Commissioner for taking accounts under Or. XXI, r, 11, C. P. 
Code. The report of a Commissioner is only to be treated as evidence in the 
case and is not a decision which has to be accepted ; Vishindas v. Nazaralt, 
75 I. C. 1014. 

It is as a rule inexpedient to refer to a local Commissioner mixed 
questions of law and fact, e g., whether aparticular business was of a gambling 
nature. The distinction between contracts which are genuine and legitimate 
trading transactions of a speculative nature and contracts which ore simply 
gaming and wagering transactions is frequently a narrow one and difficult 
of determination, and such a question cannot safely be left to the decision of 
a local Commissioner. — Sri Tkakur Bam Krishna v. Batanchand, 58 I. A. 
173 : 63 A. 190 ; 29 A. h. J. 453 : 35 C W. N. 841 : 63 0. L. J. 661 : 
33 Bom. L. R 938 . (1931) M. W. N. 733 : 61 M. L. J. 665 : 132 1. C. 613 : 
A. I. E. 1931 P. C. 136. 

In a suit by a principal against his agent for account and for recovery 
of money that may be found due : Beld, that no decree could be made for the 
sums mentioned, or any other sum, until an account had been taken and the 
amount due from the defendant ascertaioed. Method to be followed on 
taking of accounts in the mofussil stated. — Annoda Persad v. Dwarka Nath, 

6 G. 754- 8 0. L R. 321. 

In a suit for an account by a principal against his agent, the procedure 
prescribed by Ss. 394 and 395, C. P. Code, 1832 (Or. XXVI, rr. 11, 12) 
should be followed. If the defendant is found liable to render an account 
for a certain period, the Court should make an interlocutory decree declar- 
ing that he is so liable and direct him to file an account within a fixeo 
period. This decree may be enforced under S. 260, C. P. Code, 1832 
(Or. XXI, r. 32). When the accounts hare been taken the Court must deter- 
mine the amount due, and the final decree should be for the payment of this 
amount, and also, if necessary, for the delivery of any papers, vouchers or 
other documents which have come into the hands of the agent in the course 
of his employment. — Dejamber v, Kally Nath; 7 C. 654: 9 0. f», E. 265. 

In a suit against a gomasta to obtain accounts of moneys which bad 
come into his hands, it was hold that it was not enough for the lower 9°°^! 
to make a decree ordering the defendants to render nikash papers to plaintm I 
it was the business of the Court to 'have these papers brought before it ana 
oxamlncd, and to determine whether they wore correct and fair accounts bet" 

• ween the parties. — Shtishu Shekhar v. SitUem Biswas, 22 ,W. R. 191. 
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"Where ft decree requires an agent to render accounts, ho can only dis- 
-chargo himself by accounting for all the moneys that hare come into his 
hands, and it is ahrays open to the decreo'holdor to show that this has not 
been done . — TVooma Nath v. Srec Nath, 15 W. K. 260. 

Suit by a principal against his agent for account — Object of a decree for 
an account as distinguished from a decree made upon the hearing — Method 
to be followed in taking accounts . — Bum Nath v. Krishna Kumar, 13 I. A. 
123 : 14 0. 147 (P. C.). 

Observations on the procedure to be adopted and the burden of proof 
-on the taking of the account .— Kumaresan v. Subharaya, 20 M. 313. 

Where a defendant refused to render accounts and there was evidence of 
the destruction of the account'books, the Court charged him with the 
principal sum for which he was accountable, with interest at 12 per cent, per 
mensem in lieu of the profits he-failod to account loT.—Uam Pershad v. Sheo 
Churn, 10 M. I. A. 490. 

Where the plaintiff had filed his account books in Court, and did not 
allege that they had been falsified, ho should have balanced the account 
himself, and the lower Court should not have deputed an Amin to investigate 
the accounts.— CAand Bam v. Brojo GoUnd, 19 W. E. 14. 

Form. — For form of commission to examine accounts, see App. H, Form 
No. 9. 

The Court shall furnish the Commissioner with 
such part of the proceedings and such instruc- 
tions as appear necessary, and the instructions 
shall distinctly specify whether the Commis- 
sioner is merely to transmit the proceedings 
which he may hold on the inquiry, or also to 
opinion on the pointreferred for his examination. 

(2) The proceedings and report (if any) 
of the Commissioner shall be evidence in the 
suit, but where the Court has reason to be dis- 
satisfied with them, it may direct such further 
inquiry as it shall think fit. [[S. 395-3 

COMMENTARY. 

in the rule. — ^This rule corresponds to S. 395, C. P. Code, 
with some additions and alterations. 

The only change made in sub*rule (l) is the omission of the word 
“ detailed " which stood before the word “ instructions ” in the third line. 

In subTule (2) the word '* report ’* has been added after the word 
** proceedings," and the words *' but where the Court has reason to be dissatis' 
Jied unlh them, it may direct suck further enquiry as it shall think fit,” have 
been substituted for the words “ unless the Court has reason to be dissatis- 
fied with them, in which case the Court shall direct such farther inquiry as 
is requisite." By this substitution no change has been made in the mean- 
ing, but the provisions have been made more clear. Under the provisions of 


12 . ( 1 ) 

Coort to lire 
'Commlsslo net 
necessary initrne- 
tlons. 

report his own 

Proceedings and 
report to be evi- 
-deoce Coart may 
direct farther In- 
qolry. 


Alterations 
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this sub'rule, the proceedings and report of the Commissioner shall be 
evidence in the suit only if the Court has no reason to be dissatisfied Tvith 
it ; but his report cannot be considered as a decision. 

Report of Commissioner to examine accounts and itsyalue.-- 
Duty of a Commissioner appointed to examine accounts— Value of his 
report — Commissioner is not a Judge or arbitrator. — Tincowri Devi v. Suitya 
DoyaJ, 6 C. L J 105. 

Although a Commissioner’s report should have very great weight attach* 
ed to it, it is not absolutely binding. — Kankatala v. Doleshetii, 6 M. H. C.E- 
36 {Venkata Reddi v, VenTealaramaiyat 1 M. H. C. E. 418, dissented 
from). A party dissatisfied with the report is not precluded from adducing 
evidence in support of his contention. Nor can it be said that the Court 
should accept the report of the Coromisatoner at its face value and should 
refrain from adjudicating upon the objections raised by the parties. It is 
the duty of the Court to afford the party a reasonable opportunity to produce 
evidence in support of their objections and then to come to an indepao^®°^ 
finding upon these objections — Bans Raj v. Nathti Mai, SO P.Ii. B 501 1 
119 1 C. 490: A. I. E. 1929 Lab. 782. There is nothing in Or. XXYI. 
which prevents a Court from accepting evidence on a debatable point 
between the parties where a Commission has been appointed to examine and 
report on the accountw. — loii Prasad v. Baydv^ari, 63 A. 54 : 137 X. 0.33*.' 
A I. E, 1982 All. 128. 

An error in the principle on which an account is taken is not the only 
ground on which a Court should enquire into the correctness of the report 
of a Commissioner. It is competent to an appellate Court to ex^jo® 
the accounts even if no exception has been taken to them in 
appointing the Commissioner — Ahmed Valad Nanhubhai v. Khasaji V^taa 
Xanmbliaf, 6 B. H. C. E. 189 (Sara 2 ?!U v. Mahi, 1 M. H. 0. E. 1 ; 
Vefikata Beddi v. Venkairamaiya, 1 M. H. 0. E. 418, dissented frorr^. 

TIio report of the Cammissioner, if accepted by the Court, is only 
evidence \n the smt of facts found by bim, but is not a decision upon i * 
.• 1 rb to make it operative as a j^dg- 

■ . ' • eder confirming the report of the 

\ Court to deal v?ith the report on 

matters of fact, and its powers are not limited to questions of principle 
examining such report. — B. M. S. Gheity v. Mokamed Essa, 5 0. W. ^ a 
{referring fo 6 B. H C. R 149. 6 M. H. C. E. 36 and 1 X. A. 346 ; ana 
distinguishing 4 C. W. N. 803). 

The nature of a certificate or report of the Commisaionar. appointed ^ 
examine accounts and what it should contain, considered. — Bustomjt 
Kessowji, 3 B. 101. 

Quare . — 'Whothor it would be competent to the Court to 
question of account against a clear finding upon a question of fact rela i » 
to the account, and made by the Commissioner npon the evidence propo 
before him. — Watson v. Aga Mchedee Skerazee, 1 1. A. 340. 

Motion to vary or dischargo Commissionep’s report.— In meving to 
discharge or vnp' the report of the Commlssionor for taking aooounW. 
right practice Is to move on a momoraudum of objections filed in 
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Prothonotary’fl office, and upon the evidence^ taken by, and the proceedings 
before the Commissioner, and not on affidavit made for the purpose of the 
motion. In such a motion, affidavits should only bo filed (o) when ordered 
by the Court if it.desires fresh oridenco; or (6) by special leave of the Court 
for the purpose of advancing a fact which does not appear on the face of the 
proceedings before the Commissioner. — Sumar Ahmed v. Ismail Saji, 
1 B. 158. 

A party desiring to move to mry a report made by the Commissioner 
must not only file his exceptions to such report, but must also make his 
motion to vary it within 20 days after the filing of the report ; or, if the 
Court has allowed him further time for such application, then within the 
further time so allowed. — Narottam v. Sari Chand, 13 B. 368. 

In making an application to discharge or vary a report, it is necessary 
that notice should be given within the time required by Eule No. 565 of the 
Eules of the High Court, and that such notice should be accompanied with 
the grounds of exceptions relied on by the party objecting to the report.— 
Lutchmee Naratn v Bvianauth, 24 C. 437. 

Appeal against order directing accounts to be taken In a suit for 

dissolution of partnership and an account, an order directing accounts to be 
taken is a decree within the meaning of S. 2. Civil Procedure Code, and is 
therefore appealable. — Biswa Nath v. Bamkanta, 23 0. 406. See also the 
observations of Maclean, C. J., in Khadem Eossetn v, Emdad Sossein^ 

0. "W. N. 617 (F. B.) at p. 619 : 29 0. 758. But an order directing an 
account in an adminiatration suit is not an order in the nature of a final 
decree and is therefore not appealable. — SreeNath v. Radha Nath, 9 C. 778. 

Order of a Judge confirming the report of the Commissioner for taking 
.accounts by which he refused to require the defendants to give inspection 
of certain books, is not appealable as a decree.' — Bustomji Burjorji v. 
Kessowji, 8 B. 287. 

During the pendency of an appeal against a preliminary order directing 
accounts to be taken, the High Court ht^ jurisdiction to make an order 
staying the carrying out of such order. — Balkishen v. Khugntt, 31 C. 722 
(F. B.) : 8 0. W. N. 572. 

As for costs of commission, see notes under r. 15. 

COMMISSIONS TO MAKE PARTITIONS. 

13, Where a preliminary decree for partition has been 
Commission to passed, the Court may, in any case not pro- 
make partition oi vided for by section 64, issue a commission to 
Immoveable pro- such person as it thinks fit to make the parti- 
perty- tion or separation according to the rights as 

declared in such decree. [S. 396, paba. I .3 

COMMENTARY. 

Alterations.— This rule corresponds to para. 1 of S. 396, 0. P. Code, 
1882. The language of the present rule is quite different from that of the 
C. P. C.— 124 
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this sub-rule, the proceedings and report of tho Commissioner shall be 
ovidenco in the suit only if the Court has no rca'^on to bo dissatisfied \ntb 
it ; but his report cannot bo considered as a decision. 

Report of CoromlBsloner to examine accounts and its yalue.— 
Duty of a Commissioner apj>ointcd to examine accounts — Value of bis 
report — Commissioner is not a Judge or arbitrator . — Tincoicri Dexi v. Suilya 
Doyal, G C. L. J. 105. 

Although f. Comraissioncr’a report should have vory great vreight attach- 
ed to it, it is not absolutely binding . — Kattkalala v. PolesheKi, G M. H. C.E. 
36 {Venkata lie^di v. Venkataramaiya, 1 M. H. C. B. 418, dismjtd 
Jrom) A party dissatisfied with the report is not precluded from nddntrng 
evidence in support of his contention. Nor can it Ito said that the Court 
should accept tho report of the Commiasionor at its face value and should 
refrain from adjudicating upon the objections raised by the parties. It is 
tho duty of tho Court to afford the party a reasoniiblo opportunity to produce 
evidence in support of their objections and then to come to an independent 
finding upon these objections — Haws ilflj V. Vafbu Mai, 30 P.D. 
llOl. C. 490; A. I. B 1920 Lab. 782. There is nothing in Or. XX\i. 
which prevents a Court from accepting ovidenco on a debatable point 
between the parties where a Commission has iicon appointed to examine and 
report on tho aocountw.— tlofi Prasad v. Bardwari, 03 A. 54 : 1S7 I. C.3S»! 
A. I. B 1932 All. 128. 

An erroi' in the principle on which an account is taken is not the only 
ground on which a Court should enquire into tho corrcctnees of the report 
of a Commissioner. It is competent to an appellate Court to 
the accounts even it no exception has been taken to them in 
appointing the Commissioner . — Ahmed Valad ^fanhubhai v. Kkasaji VaioA 
Kanmbhat, 6 B H. C. B. 189 (Sarapti v. fiTaltti, 1 AT. H. C. B. 1 ; oo® 
Venkata Bcddt v. Venkatramaiya, 1 M. H. C. K. 418, dissented /rom). 

Tlie report of the Commissioner, if accepted by the Court, is only 
evidence in the suit of facts found by him, but is not a decision ’ 

Ifc requires affirmation by an order of Coort to make it operative as a judg 
mont of a Court. In an appeal from an order confirming the report of 
Commiasioner, it is open to .the appellate Court to deol with the repow® 
matters of fact, and its powers ato not limited to questions of 
examiniug such report. — R. M. S. Ohetty v. Jlfo/mmed Essa, 5 0. W. ^ 
{referring to 6 B. H. C. R. 149. 6 M. H. C. R. 3G and 1 I. A. 346 5 ana 
distinguishing 4 C. W. N. 803). 

The nature of a certificate or report of the Commissioner > appoinf®^ ^ 
examine accounts and what it should contain, considered.— 

Kessowji, 3 B. 161. 

Qu^e . — Whether it would be competent to the Court to 
question ot account against a clear finding upon a question of fact 
to the account, and made by the Commissioner upon the evidence P^oP® ^ 
before him. — TTatson v. Aga Mehedee Sherazee, 1 1. A. 346. 

Motion to vary or discharge Conamissioner’s report.—In 
discharge or vary the report of the CoxnmlBsioner for taking accounWi 
right practice is to move on a memorandum of objections filed i 
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Prothonotary’s office, and npon fcbe ondonco taken by, and the proceedings 
before the Commissioner, and not on affidavit mado for the purpose of tho 
motion. In such a motion, affidavits should only bo Sled (a) when ordered 
by the Court if it.desires fresh ovidcnco: or (6) by special leave of tho Court 
for the purpose of advancing a fact which does not oppear on the face of tho 
proceedings before tho Commissioner.— Samar Ahmtd v. Ismail Hait 
1 B. 153. 

A party desiring to move to A*ary a report mado by tho Commissioner 
mnst not only filo his exceptions to such report, but must also make his 
motion to varj* it within 20 days after tho filing of the report ; or, if tho 
Conrt has allowed him further time for such application, then within the 
further time so allQwed.~2'7arof/am v. Bari Chand, 13 B. 368. 

In making an application to discharge or vary a report, it is necessary 
that notice should be given within tho time required by Buie No. 665 of the 
Buies of the High Court, and that such notice should be aooompaniod with 
the grounds of exceptions relied on by the party objecting to the report. — 
Lvtekmu Barain v Byjanauth, 24 C. 437. 

Appeal against order directing accounts to be taken —In a suit for 
dissolution of partnership and an account, an order directing accounts to bo 
taken is a decree within the meaning of S. 2, Civil Procedure Code, and is 
therefore appealable.— B/stca Nath v. Baniianta, 23 C. 406. See also the 
observations of Jlacleao, C. J., In Khadem Bosscin v. Emdad Bossein 6 
0. "W. N. 617 (F. B.) at p. 619 : 29 0.758. But an order directing 'an 
account in an administration suit is not an order in tbe nature of a final 
decree and is therefore not appealable. — SreeNatk v. liadha Nath, 9 0. 773, 

Order of a Judge confirming tbe report of tbe Commissioner for taking 
.accounts by which he refused to require the defendants to give inspection 
of certain books, is not appealable as a decree. — Bustomj'i Burjorji r. 
Eessotvji, 8 B. 287. 

During tbe pendency of an appeal against a poUminary order directing 
accounts to be taken, the High Court has jurisdiction to make an order 
staying tbe carrying out of such order. — Balkishen v. Ehugnu 31 0 799 
(F. B.) : 8 0. W. N. 672. ' s/ . . 

As for costs of commission, see notes under r. 25. 

COMMISSIONS TO MAKE PARTITIONS. 

13. Where a preliminary decree for partition has been 
CoromJssion to Passed, the Court may, in any case not pro- 
make partition of vided for by section 64, issue a commission to 
Immoveable pro- such person as it thinks fit to make tho parti- 
tion or separation according to the rights as 
declared in such decree. [S. 396, para. 1.] 

COMMENTARY. 

Alterations.— This rule corresponds to para. 1 of S. 396, 0. P. Code 
1882. The language of tho present rule is quite different from that of the 
C. P. C.— 124 
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old flection ; but no change fleoms to have boon mado in the meaning. In 
the old section the word “ person ” wafl used in tho plural number and hence 
there was diversity ot judicial opinion regarding its meaning. The old 
section ran as follows : — 

'' In any suit tn which tht partition oj immoi'cobl« property not payin'] 
revenue to Government appears to the Court to be necessary, the Court after 
ascertaining the several parties interested t’n siicA property and their several rights 
ikeretn, may tssue a commission to sudi persons as it thinhs fit to make a 
partition according to such rightsf' 

" Issue a commission to such person ns it thinks fit." — Tho singular 
*' person ” has been substituted for the plural ” persons " which occurred 
in the correapouding S. 39C of tho old Code. Under tho old section it was 
held that the nse of tho plural “ persons ” showed that tho Court could 
not issue a commission to make a partition to a single Commissioner ; 2£ul 
Chand v Muhammad 4li, 29 A. 235 (F. B.) : 4 A. L. J. 76; Bhttraji v. Narayan, 
6 Bom. h. R. 53G ; ^anshi Nath v. Balah, Das. 124 F. R. 1893. The 
present rule mokes it clear that a commission to make a partition maybe 
issued to a single Commissioner. 

■Whore no application was mado tor the appointment of a Commissioner 
to make the partition and the plaintiff did not turn np on two successive dates 
fixed for tho purpose and tho suit was consequently dismissed, and sobse* 
qnently an application lor restoration of tho suit was dismissed as being out 
of time and also an application for a final decree was dismissed on tbs 
ground that tho Court bad no jarisdiction to pass a final decree in the suit 
which was not on its file : Held in revision that tho order of the lower Court 
was valid in law and that the remedy of tho aggrieved party was to have the 
order dismissing tho suit revised by the High Court, — Sreeramulu v. 
Naohahushanam. (1928) M. W. N. 542: 112 I. C. -19 : A. I. B. 1928. 
Mad. 963. 

14 . (1) The Commissioner shall, after such inquiry as 
may be necessary, divide the property into as 
Procedure o f many sharGs as may bo directed by the order 
omm 6B oner, -Qndei: which tho commission was issued, and 
shall allot such shares to the parties, and may, if authorized 
thereto by the said order, award sums to be paid for the purpose 
of equalizing the value of tho shares. 

(^i) ,Tho Commissioner shall then prepare and sign a 
report or the Commissioners (where ,the commission was 
issued to more than one person and they .cannot agree) shall pre- 
pare and sign, separate reports appointing the share of each party 
and distinguishing each share (if so directed by the said order) 
by, metes and bounds. Such report or reports shall be annexed 
to the commission and transmitted to the Court; and the 
Court, after hearing any objections which the parties may 
make 'to the report' or reporte, shall confirm, vary or set aside 
the same: ' u • ’ » • ■ 
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(3) Where the Court confirms or varies the report or 
reports, it shall pass a decree in accordance with the same as 
confirmed or varied ; but where ithe Court sets aside the report 
or reports, it shall either issue a new commission or make such 
other order as it shall think fit. [S. 396, pabas. 2 & 3.] 

COMMENTARY. 

Alterations in the Rale. — This rule corresponds to paras. 2 and 3 of 
S. 396 of ^the C. P. Code, 1882, with some additions and alterations. 

In sub-rule (1), which corresponds to para. 2 of the old section, the 

- words *' after such enquiry as may be necessary *’ have been substituted for the 
words “ ascertain and inspect the property *’ which occurred in the old 

- section. The other ehanges are merely verbal. 

In sub-rule (2), which corresponds to para. 3 of the old section, the 
words **or the Commissioners ^tohere the commission was issued to more than one 
^ person and they cannot agree) shall prepare and sign separate reports" have 
been added , and the words "shall confirm, vary or set aside the same,” have 
been substituted for the words '‘shall either quash the same.” Under the 
wordings of the old section it was held that the Court must either accept the 
report or reject the report and that it had no power to vary it; Jankt Prasad 
V. Gouri Sakai, 28 A. 75 • 2 A. L. J 709: (1905) A. W. N 183. The word 
"vary "has been added in sub-rule (2) to enable the Court to modify the 
report in a proper case. 

Sub-rule (3) is almost new with the exception of the words “pass a decree 
in accordance” and the words " either issue a new commission ” which occurred 
in the concluding part of para. 3 of the old section. The object of the 
above amendment is to meet the case of Janki Prasad v. Oourt Sahai, 
28 A. 75 • 2 A. L. J. 709 ; (1905) A. W N 188, where it has been 
held that in a suit for partition of immoveable property where a Com- 
missioner has been appointed to ascertain the shares of the parties, the 
Court when passing its final decree must either accept or reject the report 
of the Commissioner tn Mo, but is not competent to modify it. The old 
section was rather defective and in order to remedy the defect, sub-rule (3) 
has been inserted. 

Resistance to Commissioner.— 'Where a commission has been issned 
to make a partition, the circumstance that the plaintiff or his agent resists 
the Commissioner is not sufficient to justify the dismissal of a suit. — 
Afa^umwnmsso v. Lati/an, 32 A. 319 - 5 I. C. 872 7 A. L. J. 196. 

Partition of non-revenne paying immoveable property. — The 
intention of this rule is that, upon the first hearing of a suit, the Court shall 
determine whether the plaintiff is entitled to a partition, and shall ascertain 
the several persons interested in the property, and their rights therein, and 
shall direct by a preliminary decree or orfer that Commissioners be appoint- 
ed to make the partition. The word “Commissioners” in this role may- 
be read in the singular number. — Gyan Ckunder y. Durga Churn, 7 0.318: 

8 C. L. E. 415 In the present mle (r. 14) the word “ Commissioner” ha s 
' been used in the singular and thereby Jdulehand v. Muhammad, 29 A. 
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235 (F. B.) : 4 A. L. J. 7C, in \Thieh a contrary view was taken baa beec> 
rendered obsolete. 

Mode of effecting partition. — Inmakinga partition of joint famiiy pro* 
perty, if it appears that some of the members have enhanced the value of a- 
portion of the lands of the joint estate end that other lands of similar descrip- 
tion are not available, compensation should bo allowed to each co-sharcr 
for any private expenditure . — Kallian Banerji v. ^odhu S«<?an Bancrj'i, 8- 
0. L. B. 259. 

It is a well-known principle of equity, which must bo adopted in all 
partition cases that ^Yhcro partition is inconvenient, the property must bo 
left in the possession of the person in occupation, and the other person who 
cannot conveniently get actual possession, compensated . — Basant Kumar v. 
Moti Lai, G C. L. J. 8-n. 

‘Where, in a suit for partition, possession was sought of ft definite share 
of a property consisting of a number of houses, /leW, that the principle in 
such cases is, that if a property can bo partitioned without destroying the 
intrinsic value of the whole property or of the shares, such partition ought 
to be made , but whore partition cannot bo made without destroying the- 
intrinsic value of the property, then a money compensation should be 
given,— Aslianuffa/i v. Kali Kinkur, 10 C. 676. 

The easting of lota by a Commissioner appointed to make a partition 
for the purpose of allotting shares' to the parties, is not opposed to the pro- 
visions of Or. r. 14, and is tho roost equitable way of assigning 

properties to co-parceners in a division.— Jtionfa v. Subraya, 29 I. 0 246. 

In execution of a decree for partition of family dwolling.house, the 

Court, with the consent of all the co-parconers, is competent to order that 

any part of the property should remain joint.— Jjflj Coomaree v. Gopal 
Ohunder, 3 C. 614. 

In a suit for partition, the land in dispute being in the exclusive 
possession of a single co-sharer, should fall as a whole in the share of one or 
other of the co-owners, and not be sub-divided among them . — Puddomones 
v. Dwarka Nath, 25 W. B. 335. 

Where a party concerned objects to a partition of land fairly allotted 
according to value, as not being convenient, it is not enough to show that 
his own convenience would have been better consulted by a different 
arrangement. He is bound to show some arrangement which would better 
satisfy all parties and be more equitable for all . — Summun Jha v. Bhoopui 
Jka, 18 W. E. 498. 

, Where A mortgaged to the plaintiff his undivided share in certain land 
which he held jointly with B, and subsequent to the mortgage, by a decree 
in a partition suit, to which the plaintiff was not a party, the mortgaged 
property was allotted to B, other property in substitution being allotted to A . 
Held, in a suit to recover the sum due on the mortgage by sale of the . 
gaged property, that the plaintiff could not proceed against the mortgage 
property, which had been allotted on partition to B, but should be allowed 
proceed against that which had been allotted in substitution to A, his mor 
gagor , — Bern Chunder v. Thako Mom, 20 0. 633 {.Byjnath v. Bamoodin, 1 1* 

106 : 21 -W. E. 233 (P. 0.). /oKowed). ' 
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PartitlonActlYof 1893— Partition of joint family dwelling-honse. — 
^ubammadans aro not excluded from the benefit of S. 4 of the Partition Act 
'•IV of 1893.— SuZian Begam v. Dehi Prasad, 30 A. 324 (F. B.): 5 A. B. J. 352 
'(29 A. 303, overruled ; 13 A. 232, referred to). 

"Where, in a suit for partition, a Commissioner appointed under this 
jule to make a partition after the preliminary decree had been passed, 
submitted a report and the Court, in consideration of the report, was of opi- 
nion that the land in suit was very small and could not be conveniently 
partitioned and then passed an order for sale of the property under S. 2 of 
Act IV of 1893 : Held, that the Court could pass an order under 8, 2 of the 
Act for sale of the property, and the fact that a preliminary decree had been 
passed was no bar to his proceeding under that section . — Siratnoni v. Badha 

<€hum, 6 C. W. N. 128. 

Section 2 of the Partition Act applies not only where a Court has to 
'pass a decree for partition, but also where, after the Court has passed such a 
decree directing the partition to be effected in a particular mode, it is found 
that that mode is impracticable or inexpedient and one of the parties asks 
the Court to modify the decree by passing an order under this rule . — Bai 
Sira Kore v. Trikamdas, 32 B. 103 ; 10 Bom L. E. 23 (24 M. 639 6 0. W. N. 
128, followed). 

Section 2 of the Partition Act (IV of 1893), which empowers a Court to 
order a sale of property instead of a division, in partition suits, may be 
.applied though a preliminary order defining the share of a plaintiff and direct* 
iug partition has been passed.— ffodir Bacha v. Abdul Bahiman, 24 M. 639. 

It is only in the event of a snit being one for partition, and the person 
desirous of buying being a member of the family, that the privilege confer- 
red by S. 4 can be tendered available.— JSToZt Kumar v. Brahmananda, 7 C. L. J, 
98 i 12 C. W. N. xvi (l6-n). 

Section 4 of the Partition Act (IV of 1893), applies only where the 
transferee sues for partition Where the suit is brought by the sharer 
against the transferee, S. 2, must be applied. In cases where the section 
applies the Judge should make a valuation of the share of the transferee only, 
and direct its sale . — Balshet v. Miran Sah^, 23 B. 77. 

Section 4 of Act IV of 1893 applies to a dwelling-house belonging to 
an undivided joint family ; but re-acqnisition by members of such family after 
it has been sold to a stranger, does not give any right under that secUon as 
against such stranger . — Vaman v. Fostt<Zci», 23 B 73. 

' Beld, that S 10 of Act IV of 1893 would apply to a suit for partition in 
the stage where an interlocutory decree for partition has been made, bnt 
that decree had not become final by the Court's acceptance of the lots 
•prepared by the officer appointed for that purpose . — Abdus Samad v. Abdur 
Bazzaq, 21 A. 409. 

Partition salt pending till final decree— Final decree to be 
• engrossed on stamped paper. — suit for partition is a pending litigation. 
Until the Court signs the final decree. A decree for partition to be operative 
»mu3t be engrossed on stamped paper, as required by the Stamp Act (II of 
<1899), S. 2 (15), Sch. I, Art. 45, and until the Judge signs the decree so 



1968 


CODE OP CIVIL PEOOEDUEE Sch. I. Qr, XXV r. 

r. 14. 

engrossed, ic cannot bo said that tho'suH has torminatcd ; and an order 
directing a party to bo added under S. 32, G. P. Code, 1882 (Or. I, rr, 8, 10, 11) 
can ba made in such a suit before it has actually terminated. — Jolin^Ta 
Mohan v. Bejoy Chand, 32 C. 483. 

A decree for partition must bo stamped as an instrument of partition 
under S 2 Cl 5) of the Indian Stamp Act (II of 1899). — Paforam v. 
Krishna, 29 B. 366 : 7 Bom. Ii. K. 303. 

It is not obligatory, but discretionary with the Court in a partition 
suit to appoint a Commissioner under r. 13 ; and such a decree is not, in all . 
cases, to be considered ponding till action is taken under that rule. 
Krishnamaehartar v. Kvppammal, 31 M, 540. 

Preliminary decree in a partition Boit—Appcal.—Whero a preli* 
minarj’ dccieo in a j>artition suit not followed by action under r. 1S_, is 
treated by the Court and by the parties as a final decree in cxccuticn 
proceedings, it is not open to a party sul^equontly to contend that the 
decree had not become final. — Krtshnamachariar v. Kiippatnmal, 31 M. 540. 

Order declaring the rights of parties to a partition suit in certain 
specific shares is a decree within the meaning of S. 2 of the 0. P. Code, and 
is therefore appealable.— Golab Eoer v. Badha Dulari, 19 0. 463' 
{followed in Boloram Vey v. Ram Chundra, 23 C. 279). See also dhdla 
Nath V. Sc-namont, 12 C. 273 : Dipin Behan v. Lall Mokun, 12 0. 209 ; 
Krishna Sami v, Rajagopala, 18 M. 73 : and Khadem Sossetn v. Efndaa 
Eossein, 5 C. W. N. 617 (F. B.) : 29 0. 753. 

"Where in a partition suit an order was made in the course of such 
proceedings by which the position of some of the parties to the suit was 
determined, but no declaration was madeoftbo exact rights of each of the 
parties: Held that it was a more interlocutory order and no appeal would' 
lie from it.— B/iootun Moyi v. Skurut Sundery, 13 0. 275. 

An order passed in a suit for partition, subsequent to the preliminary 
decree appointing a Commissioner to make the partition, is an interlocutory 
order pending the suit which has not been finally decided, and is not an order 
in execution, and is therefore not appealable under S. 244, C. P. Code, 1883 
(S 47). In an appeal against the final decree the appellant can take obje^ 
tion to such an order. — Jogodtshuryv. Kailash Chundra, 24 C. 725 (F. BJ : 1- 
C. W. N. 374 (16 C. 203 followed ; 23 C. 679 overruled). 

The definition of the expression “preliminary decree" is given in the 
explanation attached to 8. 2. Section 97 of the present Code provides that 
if no appeal is preferred against the preliminary decree, the party aggrieved 
by such a decree shall be precluded from disputing its correctness in &a. 
appeal preferred against the final decree.— KO^M under S. 97. 

Objection to Commissioner's report. — An appellate Conrt bas the 
same powers in dealing with objections to the report of a Commissioner as 
the Original Court, and a party cannot be heard in the appellate 
unless ho had filed bis objections before the Original Court.— Afa f)eve v. Aio 
Tin Lun, 12 Bur. L. T. 228 (5 C. W. N. 692 followed). A party who does not 
object to the Commissioner's report in the lower Court is not justified in 
the objections after coming up to the High Court in appeal, although t e 
Court has power to consider whether the report of the Commissioner wa 
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outsido or within tho scope of his warrant under Or. XXVI, r. 1^.— Krishna, 
T. Bamanuja, 114 I. G. 232 ; A. I. R. 1929 Mad. 492. 

In a partition suit, the Court has inherent power to fix a time within 
which objections to the Commissioner's report are to bo filed, and if its 
order is not complied with the Court is justified in refusing to hear the objec- 
tions — Sheikh Sirajuddin v. Sheikh Sharfuddin, 17 A. L. J. 493 ; 50 I. C. 152. 

Appeal. — No appeal lies against an order of Court confirming or varying 
the report of a Commissioner made in apartition suit under Or. XXVI, r.l4 (3); 
Pirthipal V. Bhaskor, 91 1. C. 317 : A. I. R. 1926 Oudfa 195. 

GENERAL PROYISIONB. 

15. Before issuing an}’ commission under this Order, 
the Court may order such sum (if any) as it 
ExFen»e8of Com- thinks reasonable for the expenses of the 
int”*coarL^* Commission to be, within a time to be fixed, 
paid into Court by the party at whose instance 
or for whose benefit the commission is issued. [S. 397*3 

COMMENTARY. 

No alteration.— This rule exactly corresponds to S. 397, 0. P, Code, 
1882. 

Expenses of commission— Mode of payment and realization.— The 
Court will not order tho costs of a commission to examine a defendant, who 
is a pardanashtn lady, to bo paid by her, or order the estimated cost of the 
commission to be paid into Court, although the application for the commis- 
sion is made by the lady herself. — Jlforttndro Bhoosun v. Shoshee Bhoosun, 
5 C. 860. 

When after the issue of a commission it is found that the work is in 
excess of tho amount paid in for the costs of commission, and the party at 
whose instance the commission was issued is not willing to pay, the only 
way in which the additional costs can bo realized is by making the amount 
part of costs of the suit and entering the same in the decree — Tadhtn 
Projftad V. Sardar Coomar, 10 C. W N. 234. 

Tho Commissioner's fee in a partition suit should be realised from the 
decree-holder and tho decree should not be drawn up until such sum has 
been deposited. — Nanda Lai v. Benode Bekary, 15 C. W. N. 221. 

Where a Commissioner was ippointed to take accounts at the request 
of the plaintiffs and his costs were not prepaid ' Held, in a suit by the 
Commissioner against the plaintiffs for remuneration of his labour, that the 
plaintiffs were liable. — G{>palaratnamal/y<sr v. Bttpala Harasimma, 4 M. 
399. 

Where, in a suit in India, a commission to take evidence baa been 
issued in England, costs of such commission to be taxed on the same scale, 
and on the same principle as would be adopted in England.— Goculdos 
Bulabdas v. Scott, 15 B. 209. 
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A Court cannot refuse to use tho Amin’s reports and the evidence 
taken by him as evidence in tho suit for failure of a party to pay the Amin's 
fees, inasmuch as a commission issued toon Amin to hold a local investiga- 
tion is not a process within tho meaning of S. 20 of tho Court Fees Act; 
and, therefore, the rules framed by tho High Court under that section 
regarding process fees are ultra vires, and cannot bo enforced. — Jagat KisJiore 
V. Dina Nath, 17 C 231. 

The Code of Civil Procedure does not authorize tho dismissal of a suit 
on refusal or failure of a party to deposit tho amount ordered by tho Court as 
remuneration to a Commissioner appointed under S 394, C. P. Code, 1832 
(Or. XXVI, r. 11), to csamino accounts. Tho remuneration of a Commis- 
sioner, appointed by tho Court to examine accounts shonld, as a rule, be a 
definite amount and not at a monthly allowance. — Hagava Chanar v. Vedanta 
Chariar, 3 M. 259. 

Under S. 36 of tho present Code, the order of tho Court regarding 
ment of Commissioner’s costs may bo executed as a decree. There was no 
such express provision in tho old Code. 

Reduction of Commissioner's bills, when justified.— There must be 
some confidence reposed in the Commissioners, who are pleaders and officers 
of the Court, and their reports as to the amount of work done by them can 
only be set aside on substantial and definite grounds ; Sahai v. 

Brijbhukhan Prasad, 1 P. L. T. 171 : 57 I. C. 291. 

The District Judge has no power to disallow a portion of the remunenv' 
tion claimed by a Commissioner for local investigation in connection with a 
suit pending in the Court of the Subordinate Judge. Tho matter is one 
which must be dealt with by the Subordinate Judge in whose Court the suit 
is pending.— v, Madhu Sudan. 44 I. C. 496. 

16 . Any Commissioner appointed under this Order may) 
Powers of Com- unless otherwise directed by the order of 
missioners. appointment, — 

(a) examine the parties themselves and any witness 
whom they or any of them may produce, and 
any other person whom the Commissioner 
thinks proper to call upon to give evidence in 
the matter referred to him ; 

(h) call for and examine documents and other things 
relevant to the subject of enquiry ; 

(c) at any reasonable time enter upon or into any land 
or building mentioned in the order. £S. 398.J 

COMMENTARY. 

No alteration. — This rule exactly corresponds to S 398, C. P. Code, 
1882. 

Powers of Commissioner. — There are no limits to the powers conferred 
by the Code on a Commissioner for the purpose of making an investigation.-- 
Mohun Lall v. Unnopoorna, 9 W. B. 566. He has the widest power and 
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••discretion to enquire into the matters referred to him for investigation 
unless limited by the wordings of the commission ; Shibo Soonduree v. Bam 
- Chunder, 17 "W. R. 469 *, but he cannot go beyond the points referred to him 
' for enquiry ; Bam Dhun v. Bam JUonee, 21 W. R. 280 ; BusUe Sahoo v. Jeo 
Narain, 24 W. E. 338. 

An Amin appointed to hold a local investigation has power to examine 
•witnesses relative to the matter he has to enquire into, but the Court has no 
.power to direct the Amin to try the whole case. — BaghuNathv. Baj Krishna, 
•1 B. L. R. S. N. 2. A Commissioner has power under this rule to take 
•evidence in the matter referred to. — TSncotvri Devi v. Suttya Doyal, 6 
•C. L. J. 105. 

It is the duty of the party obtaining a commission for the examination 
• -of witnesses to take such steps as may be necessary to secure the attendance 
before the Commissioner of the witnesses he desires to examine. — Lehhraj v. 
-Palce Bam, 2 N. W. E H. C. R 210. 

1*7. (1) The provisions of this Code relating to the 
summoning, attendance and examination of 
■«xamtna«o" ^of and. to the remuneration of and 

witnesseB before pQ^^^ties to be imposed upon, witnesses, shall 
•CommUsioners. apP^y to persons required to give evidence or to 
produce documents under this Order whether 
the commission in execution of which they are so required has 
’been issued by a Court situate within or by a Court situate 
’beyond the limits of British India> and for the purpose of this 
rule the Commissioner shall be deemed to be a Civil Court. 

(t<i) A Commissioner may apply to any Court (not being 
a High Court) within the local limits of whose jurisdiction a 
witness resides for the issue of any process which he may find 
it necessary to issue to or against such witness^ and such Court 
.may, in its discretion, issue such process as it considers 
reasonable and proper. [S. 399.] 

COMMENTARY. 

Alteration in the rule. — Sub-mle (1) rorresponde to S. 399, C. P. Code, 
‘1882, with eome verbal changes only. 

Snb-rnle (2). — Sab-rule (2) is new There was no similar provision in 
the old section It has been framed to meet the case of ilfaftom&i v Wazid 
Alt, 23 C. 404, noted below. Under the old section although the Commis- 
sioner bad all the powers of a Civil Court to summon witnesses and to 
examine them, he had no machinery to cause the service of processes, etc., 
and hence sab-rule (2) has been inserted. 

On an application to the High Court to authorize a Commissioner to 
lassne process for the purpose of compelling the attendance of witnesses before 
him, held, that the Commissioner sbonld retnm the commission to the 
-High Court. The High Court may then send the commission to a Civil 
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A Court cannot refuse to use the Amin’s reports and the ovidonw 
taken by him as evidence in the suit for failure of a party to pay the Amin s 
fees, inasmuch as a commission issued to an Amin to hold a local investiga- 
tion is not a process within tho meaning of S. 20 of the Court Fees Act, 
and, therefore, the rules framed by the High Court under that section 
regarding process foes are uUravtres, and cannot ho enforced.— -tT’nja/ Ktshore 
V. Dina Nath, 17 0. 231. 

The Code of Civil Prccedtiro does not authorize the dismissal of a suit 
on refusal or failure of a party to deposit the amount ordered by the Court m 
remuneration to a Commissioner appointed under S. 394, C. P. Code, ISp 
(Or. XXVI, r. 11), to osamino accounts. The remuneration of a Comtais- 
sioner, appointed by the Court to oxamino accounts should, as a rule, be a 
dehnito amount and not at a monthly allowance. — liagava Chariar v. Vedanta 
Ckariar, 3 M. 259. 

Under S. 36 of the present Code, the order of the Court regarding par 
ment of Commissioner's costs may bo oioeutod as a decree. There was no 
such express provision in the old Code. 

Beduction of Commissioner'B bills, when justified.— There must be 
some confidence reposed in the Commissioners, who are pleaders and officers 
of the Court, and their reports as to the amount of work done by them can 
only bo set aside on substantial and definite s^ovods ; Bhagtcat Sakat v. 
BrijbhuJckan Prasad, 1 P. L. T. 171 : 57 I. C. 291. 

The District Judge has no power to disallow a portion of the renmnera* 
tion claimed by a Commissioner for local investigation in connection with a 
suit pending in the Court of the Subordinate Judge. The matter is one 
which must be dealt with by the Subordinate Judge in whose Court the suit 
is pending.— Pa«c7ianan v. Madhu Sudan, 44 I. C. 496. 

IG- Any Commissioner appointed under this Order may) 
Powers of Com- Unless otherwise directed by the order oi 
missioners. appointment, — 

(a) examine the parties themselves and any witness 

whom they or any of them may produce, and 
any other person whom the Commissioner 
thinks proper to call upon to give evidence m 
the matter referred to him ; 

(b) call for and examine documents and other things 

relevant to the subject of enquiry ; 

(c) at any reasonable time enter upon or into any land 

or building mentioned in the order. []S. 

COMMENTARY. 

No alteration. — This rule exactly corresponds to S. 398, G. P. 

1882. 

Powers of Commissionep.- There are no limits to the powers conferr^ 
by the Code on a Commissioner for the purpose of makiug an investigation. 
Mohun Lall v. Unnopooma, 9 W. K. 666. He has the widest power ana 
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Court Tvitbin the limits of whoso jurisdiction tho witnesses to bo examined 
reside, — Mahomed Ali v. Wasid AUt 23 0. ‘101, 

During the examination of a witness on commission one of tho parties 
died and in spite of the fact that tho same was brought to tho notice of the 
Commissioner tho examination was finished and tho commission was returned. 
Held, that tlie proceeding before tho Commissioner was invalid and that the 
evidence was inadmissible. Held also that tho remedy of tho part}' was to- 
take out a fresh commission and not to continue tho examination from the 
stage when the death of tho party was known.— Sn&Jtri v. Suraj Mohan, 115 
I. C. 240 : 10 P. L. T 51 : A. I. R. 1929 Pat. 101. 

Statements recorded on commission aro admissible in evidence and it is 
open to the Court togrant sanction for porjnr>' in respect of such a state* 
mont notwithstanding that it was not read over to tho witness.— Feroza 
Jan V. Mirsa Amir Ali, 9 0. L. J. 593 : 74 I. C, 445, 

18 - (1) Where a commission is issued under this Order, 
Parties to ap. thc Court shaU direct that the parties to thesnit 
pear teforc Com- shall appear bcforo the Commissioner in person 
niissioner. or by thoir agents or pleaders. 

(2) Where all or any of the parties do not so appear, 
the Commissioner may proceed in their absence. [S. ^OO.J 

commentary. 

Alterations.— This rule corresponds to S. 400, C. P. Code, 1883, with 
some verbal alterations. 

In sub-rule (2), the ■avoids where all or ant/ o/ the parties " have been 

substituted for the words “ if the parties,” and tho woi*ds “ in their abzeJic® 
have been substituted for tho word * por^e” which occurred in the old 
section. 

Parties to appear before the Gommissioner. — Though there is y® 
express pTOvision in the Code to that efifect, yet it is necessary to give notice 
to parties of the time when a local investigation ordered by the Court is 
to be held. ''Kisiomonee v. EgUnton. 12 W. B. 139. 

A party who refuses to appear before an Amin at the time he holds his 
local investigation, is not at liberty afterwards to take any objection to tbe 
Amin’s report. — Samun Doss v. Brojo Kishore, 6 W. B. 130. 

A party who has not joined in a commission is entitled to cros 3 *exainin® 
the witnesses who are examined under the commission. — Gregory v. Dooley 
Chund, 14 W. E. 0. C. 17. 

"Where evidence was taken in tho absence of the other side, held th^^ 
that fact by itself was not a reason to exclude the deposition of the witness a 
inadmissible. — Earn Chand v. Kamtnee Debea, 10 W. E. 236. 

When the Commissioner examined the witness ex par/c 
of the defendant, the Court ordered the issue of a fresh commission tor 
examination of the witness, on condition that the costs of such commissi 
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SUITS BY OR AGAINST THE GOVERNMENT OR PUBLIC 
OFFICERS IN THEIR OFFICIAL CAPACITY. 

1 . In any suit by or against tho Secretary of State for 
India in Council, the plaint or written state- 
Snits by or against menfc shall be signed by such person as the 
OoTernment Government ma}', by general or special order, 

appoint in this behalf, and shall be verified by any person 
whom the Government may so appoint and who is acquainted 
with the facts of the case* [New.J 


COMMENTARY. 

Addition. — This rule is new. There was no similar section in the old 
Code* 

Salts by or against Government . — See S. 79, post. 

Notice In saite against Secretary of State or public officer.— 5ee 
S. 80, post. 

2. Persons being es-oflicio or otherwise authorised to act 
^ , for the Government in respect of any judicial 
Perwni^aothoM^ proceeding shall be deemed to be the recog- 
Ootefnmen't ^ nizcd agents by whom appearances, acts and 
applications under this Code may be made or 
done on behalf of the Government. • [[S. 417.] 


COMMENTARY. 

In the Punjab all Government pleaders are authorised to act for Govern- 
ment as their recognised agents withoutaoy power of attorney. Such pleaders 
are recognised agents within the meaning of this rule . — East Indian Ely, Co. 
v. Piyare Lai, 10 L. 360: 112 I C. 736: A. I. E. 1928 Iflh. 774. 

3. In suits by or against the Secretary of State for India 

in Council, instead of inserting in the plaint 
puinti the name and description and place of residence 

OoTernmen*. ^ ^f the plaintiff or defendant, it shall be suffi- 
cient to insert the words “ The Secretary of 
State for India in Council.” [S* 418-3 

4 . The Government pleader in any Court, or such other 

person as the Local Government may for any 
Agest for Com-t appoint in this behalf, shall be the agent 
«cVi«°procesi. * Government for the purpose of receiving 

processes against the Secretary of State for 
India in Council issued by such Court. [S. 419. 
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(i) upon an application by a law officor of the Local 
Government acting under instructions from the 
Local Government. 

21. k commisBion iindor rnlo 19 may be issued to any 
Court within the local limits of whose jurisdiction the witness 
resides, or, where the High Court is established under the 
Indian High Courts Act, 1861, or the Government of India Act, 
1915, and the witness resides within the local limits of its 
Ordinary Original Civil Jurisdiction, to any person whom the 
Court thinks fit to execute the commission. 

22. The provisions of rules G, 15, IG, 17 and 18 of this 
Order in so far as they are applicable shall apply to the issue, 
execution and return of such commissions, and when any such 
commission has been duly executed it shall be returned, together 
with the evidence taken under it, to the High Court, which 
shall forward it to the Governor-General in Council, along 
with the letter of request for transmission to the foreign 
Court. 

COMMENTARY. 

Additions. — The heading with rr. 19 to 22 were added by Act 
No. X of 1932 (an Act to further amend the Code of Civil Procednre, 190° 
•for certain purposes). 
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5. Tho Court, in lixing the day /or tho Secretary of State 
Fixing ot flnj tor >“ Council to answer to the plaint, 

-appearance on be- shall allow a reasonable timo for the necessary 
bait ot oovern- communication with the Government through 
meni. the proper channel, and for the issue of instruc- 

tiou.s to the Government pleader to appear and answer on 
behalf of the said Secretary of State for India in Council or the 
Government and may extend the time at its discretion. [S. 420.] 


6. The Court may also, in any case in which the Govern- 
flttendance 0 f mont pleader is not accompanied by any person 
on the part of the Secretary of State for 


'person able 


India in Council, who may be' able to answer 
relating to su/t . . » ’ 


against 

sient 


Govern- tn^terial questions relating to the suit, 

direct the attendance of such a person. [S. 421.] 


7 . (1) Where the defendant is a public officer and, on 
Extension o f rccciving the summons, considers it proper to 


■suits against pub 
lie ofQcer. 


time to enable pab- make a reference to the Government before 
lie officer to make answering the plaint, he may apply 

reference to Court to grant such extension of the time fixed 

■Oovernment. summons as may be necessary to enable 

him to make such reference and to receive orders thereon 
through the proper channel- 

(2) Upon such application the Court shall extend the 
time for so long as appears to it to be necessary. [S. 423.J 

8. (1) Where the Government undertakes the defence of 

a suit against a public officer, the Government 
Procedure in pleader, Upon being furnished with authority 
to appear and answer the plaint, shall apply to 
the Court, and upon such application the Court 
shall cause a note of his authority to be entered in the register 
of civil suits. [S. 426.] 

(2) Where no application under sub-rule (1) is made by 
the Government pleader on or before the day fixed in the 
notice for the defendant to appear and answer, the case shall 
proceed as in a suit between private parties : 

Provided that the defendant shall not be liable to arrest nor 
his property to attachment, otherwise than in execution of a 
deoree. ^S. 427.J 

-COMMENTARY. 

Alterations. — These rules are almost similar to the corresponding 
■sections of the old Code. The changes introduced in these rules are of a mere 
verbal character. • ' ' ' 


ORDER XXIX, 


sons BY OR AGAINST CORPORATIONS. 

1 . In suits by or against a corporation, any pleading may 
SobrcrJptiontnd be signed and verified on behalf of the corpora- 
Teriflcation of tion by the secretary or by any director or other 
pleading. principal officer of the corporation who is able 

to depose to the facts of the case. [S. 435.3 

COMMENTARY. 

Alterations in the role- — This role corresponds to S. 435, C. P. Code, 
1832, with some alterations and omissions The words “ or by a company 
authorized to sue and be sued in the name of an officer or of a tnistee,” which 
ocenrred in the old section, have been omitted and the reason of snch 
omission, as stated in the Report of the Select Committee, is that “ com* 
panics authorized to sue and be sued in the name'bf an ofBcer or of a trustee 
must be very few, if indeed any exist, and they do not appear to call for 
special treatment." 

The above omission seems also to have been made on the ground that 
the word ** corperaUon" includes a company registered under the Indian 
Companies Act of 1882, aod most companies are Dow>a‘days registered. 

The words "or cpntnff" have been added so as to include a defendant 
corporation ; hence the word " pUcidtng " has been snbstitutod for the word 
" plaint " which occurred in the old section. 

The word " corporation " has not been defined in this Code, It means 
'* a fictitious body invested by law with the attributes of a person having a 
corporate name, by which it can sue and be sued and hold property, but 
enjoying immortal existence by reason of a perpetual succession of its 
members." — See TFiZfiamJ on Beal Property, 20th Ed., pp. 295-296. 

Form of suit by or against corporations. — A corporation or company 
should be sued in its corporate name, and not in the names of its agents or 
servants. — Bam Das Sen x. Collector of Moorshedabad, 2 B L. R. S. N. 6 : 10 
"W. R. 3G6; and Nubeen Chunder v, St^henson, 15 "W. E. 534. 

Order XXIX, r. 1 applies only to corporations strictly so called, i e., to 
bodies authorized by law to act as a person in law and not to unincorporated 
bodies or associations of men ; Jlfo Gyi v. Pat Lon, 9 Bur. L. T. 247 : 
38 I. C. 572. 

In the case of an unincorporated or unregistered company, the plaintiff, 
if he does not know of what persons the company is composed, may sue 
the company by the name under which they are carrying on business, 
stating in his plaint his inability to describe them better.— Chunder 
v. EZZij, 8 W. B. 45. Bat see Ganesha Sinyh x. ^^undi Forest Company, 
2l A. 346; and Panchaiti Akhara, tie. x, Gouri Kttar, 20 A. 167, in which 
a p. C.— 125 
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» A European soldier doing duty ns an army schoolmaster, not being liable - 
to a Court of Requests, is not exomptod from the juiisdiction of a canton* 
ment Court of Small Causes. The Military Acts give soldiers no privileges as 
to liability to jurisdiction on actions , — -Mancady Beejarajoo v. Baynes, 6 
M. H. C. E 83. 

Section 99 of the Military Act (90 and 31 Viet., cap.* 13) exempts 
officers in all places in India, where anybody of Her Majesty’s force may 
be serving, from the jurisdiction of the Civil Courts in rospect of personal 
actions.— Hossein v. Dklcenson, 2 B. L. B. S. N. 3 : 9 W. R. 112. 

COMMENTARY. 

Reference to the High Court regarding the amenability of European’ 
soldiers and their native wives to Small Cause Courts in actions for debt. — 
Denis Kefee v. Inset Christie, 5 W. R. S. C. C. Ref. 21. 


2. Any person authorized by an officer, soldier orlaiT-tnan 
to prosecute or defend a suit in his stead may 
Person BO autho- prosecute or defend it in person in the same 
™n\n7or appMot' “ ‘1^6 officer, Soldier or air-man couW 

pleader. do if present ; or he may appoint a pleader tO' 

prosecute or defend the suit on behalf of such 
officer, soldier or airman. [S. 466.J 


3. Processes served upon any person, authorized by an 
Service on peraon officer, Or atV-man under rule 1 or upon- 

eo. authorized or any pleader appointed as aforesaid by such 
on bis pleader to person shall bo as effectual as if they had been 
beigood service. served on the party in person. [S. 467.J 

COMMENTARY. 

Alterations. — The words in italics have been inserted by S. 2 and 
Schedule of the Repealing and Amending Act X of 1927> 

The provisions of S. 468 of the 0. P. Coda of 1882, which pre' 
scribed the rules for service of summonses on military officers, have bee® 
embodied in Or, Y, rr, 28 and 29. 



ORDER XXIX, 


SUITS BY OR AGAINST CORPORATIONS. 

1 . In suits by or against a corporation, any pleading may 
Babgcriptionand be signed and verified on behalf of the corpora- 
Terification of tion by the secretary or by any director or other 
pieadfag. principal officer of the corporation who is able 

to depose to the facta of the ease. [S. 435.] 

COMMENTARY. 

Alterations in the role — ^Thia rule corresponda to S. 435, 0. P. Code, 
1882, with some alterations and omiaaions. The words " or by a company 
authorized to sue and be sued tn the name of an officer or of a trustee," which 
occurred in the old section, have been omitted and the reason o! such 
omission, aa stated in the Report of the Select Committee, is that “ com- 
panies anthorized to sue and be sued In the name’bf an officer or of a trustee 
must be very few, if indeed any exist, and they do not appear to call for 
special treatment." 

The above omission seems also to have been made on the ground that 
the word "corporation" includes a company registered under the Indian 
Companies Act of 1882, and most companies are now-a’daya registered. 

The words "or " have been added so as to include a defendant 

corporation ; hence the word "pleading " has been snbstjtutcd for the word 
*' plaint " which occurred in the old section. 

The word " corporation ” has not been defined in this Code. It means 
"a fictitions body invested by law with the attributes of o person having a 
corporate name, by which it can sue and be sued and hold property, but 
enjoying immortal existence by reason of a perpetual succession of its 
members.” — See Williams on Real Property, 20th Ed., pp. 296-296. 

Form of salt by or against corporations. — A corporation or company 
should be sued in its corporate name, and not in the names of its agents or 
servants. — Ram Das Sen v. Collector of Moorshedabad, 2 B L. E, S. N. 6 : 10 
“W. B. 366; and Euheen Chunder v. Stephenson, 16 W. E. 534. 

Order XXIX, r. 1 applies only to corporations strictly so called, i e., to 
bodies anthorized by law to act as a person in law and not to unincorporated 
bodies or associations of men ; MaOyi "v. Pat Lon, 9 Bur. L. T. 247: 
38 I. 0. 572. 

In the case of an unincorporated or unregistered company, the plaintifT, 
if he does not know of what persons the company is composed, may sue 
the company by the name ender which they are carrying on business, 
stating in his plaint his inability to describe them better.— Chunder 
V. ElUs, 8 W. E. 45. Bat see Oanesha Singh v. Afondi Forest Company, 
21 A, 346; and Panchaiti Akhara, tie. v. Court Kuar, 20 A. 167, in which 
C.P.C.— 123 
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it has been held that whore a company is not registered under Act VI o£ 1832, 
a plaintiff bringing a suit against such company must make each individual 
member of the company a defendant in the suit, and he cannot escape from 
this obligation by stating hia inability to do so. See also The Mithawmodan. 
Association of Meerut v. BaJtkshi Bam, 6 A. 284 ; Sriday Nath v. Ahhil, 49 
O. L. J. 357 : A. L E 1929 Cal. 445. 

When a suit is brought against two companies, they should bo described 
by their proper names. — India General S. N. Bailway Go. v. Lalmohon Saha, 
43 C. 441 : 22 0. L. J. 241. A suit against the agent may bo treated as a 
suit against the company where the relief sought was really against the 
company, it being an. error ot misdesctiption.— Badhe Lai v. Bast Indian 
Railway Go., 6 P. 128 ; 90 I. 0. 680: A. I. E. 1926 pat. 40. 

Unless a company is incorporated under Act VI of 1832, and authorized 
to sue or be sued in the name of an officer, it cannot sue by any of its 
■officers. — Campbell v. Jackson, 12 C. 41 See also Ghulam Muhammad v. 2?ie 
Himalaya Bank, VI A. 292, 

The Cantonment Committee of Poona is a body corporate, and is liable 
to be sued ior damages in its corporate name on contracts entered into in its 
corporate character. — Cantonment Committee, Poona v. Barjorji Bamanji, 
14 B. 286. 

An action to recover the price of goods supplied to a member of a non- 
proprietary club, or on his responsibility, cannot be brought in the name of 
the Secretary of the club. — Michael v. Briggs, 14 U. 362. 

The Secretary of a Government aided school can maintain an action for 
the benefit of the school. — Srcehttry Boy v. SiUs, 6 W* E. Civ. Eef, 21. See 
also Bhojahhai v. Hayern, 22 B. 764. 

Poreign Corporation. — A foreign corporation is entitled to sue in its 
corporate character in this country without being registered under the 
Indian Companies Act of 1913 or an Act of Parliament. Thus a plaint filed 
in the Delhi Court on behalf of the Singer Manufacturing Company, which 
is incorporated in the United States of America, may be verified by an agent 
holding a general power of attorney from the Company as a “principal 
officer” of the Company within the meaning of this rule ; Singer Manufactur- 
ing Co. V. Baijnath, 30 C. 103 ; Stnger Manufacturing Co. v. YarMahummad, 
BP. B. 1912, 

Suhsoription and verificatioti ol pleadings.— Section 61, 0, P. 9°^®* 
1882 (Or,. VI, rr. 14, 15), regulating proceedings by or on behalf of ordina^^ 
plaintiffs, does not apply in the case of a corporation or company, but this 
rule is applicable. ■ An acting manager of a corporation' or company i? a 
principal officer within .the meaning of thU rule, and can subscribe and 
the plaint on behalf of the company or corporation. — Delhi and London 
V. Oldham. 20 I A. 139 : 21 0. 60 (P. C ). See also Allen Brothers v. Aruri Mai, 
7L. L.J. 66:88 I.'’G.’546: All. B. 1925 Lah. 338:' ’ ' 

, Order XXIX of the 0. P.’’ Code 'deals with- the subscription and 
cation'of 'pleadings in suitsi by or against a corporation.’ It says notn^ 
about the' manner in which the snit itself is to' be framed’,*' 

'Bihari Lall v. The Agent East India By. ’Co., 2 P. L. T.'679.' ' 
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This rule does not require a “principal offlcor" of a corporation to 
verify a plaint from actual personal knowledge. The rule shows that a 
verifier may depose upon his information and belief . — The Tort Canning 
and Land Improvemcrit Co, v. Dkamidhar, 9 C. W. N, 603. 

"Where a suit was filed by an agent of an unincorporated society, vis., the 
Board of Foreign Missions of the Presbyterian Church of Now York ; held that 
it was not a corporation or company authorized to sue or bo sued in the name 
••of an oQlcer or trustee within the meaning of this rule, and also that as the 
person signing the plaint did nob profMs to bo suing on his own possessory 
title to the land in respect of which ejectment was claimed, the suit must be 
dismissed . — Yusuf Beg v. Board of Foreign Missions, 16 A. 420. 

It was held that a plaint in a suit by a bank in liquidation in which the 
plaintiff was described as ‘‘TheOflScial Liquidator, Himalaya Bank," and 
which was also subscribed and verified in the same terms was not a valid 
plaint. — Qhulam Muhammad v. Himalaya Bank, 17 A. 292 

The signing of a plaint by the principal officer of a corporation is, notwith* 
standing that he is an Ammuktear, a sufficient compliance with the provi* 
sions of this rule.— O/tandro Sekkar v Bam Coomar, 20 C. L. J. 39. 

Order XXIX is merely permissive and not mandatory. The words " other 
good cause ” in Or. VI, r. 14 apply to the case of a company. The company 
can therefore always authorise some person to sign on behalf of the 
company. If the company does not choose to do that, it can act under 
Or. XXIX, r. 1, i.e., it can rely on that order as in fact constituting an agent 
to sign without the necessity of giving an express authority (20 I. A. 189 
• explained ) — Calteo Printers' Association v. Eanm, 32 Bom L E. 1305 : 123 
' I. 0. 557 ; A. I. K 1930 Bom 566 See also Osl^rne Garrett v. Ahdulla, 134 
I. C 1170- A. I. B. 1931 Smd 178; Bamjas Aggarwal v. Mangat Bam, 32 
P. L B. 655. 

" Who is able to depose to the facts of the case ” — Where a peti- 
tion by the Bank of Bengal was verified by a parson described as the officiat- 
ing Inspector of Branches, Bank of Bengal, and there was nothing to show 
that he was not the officer authorized to sue or verify the petition ou behalf 
of the Bank at Chittagong, or that he was not able to depose to the facts of 

the case : Hefd, that the petition was properly verified under this •rule 

Bam Eomal v. Bank of Bengal, 5 0. W. N. 91. 

A plaint or a written statement may be signed and verified on behalf of 
the corporation by the secretary or by any director or other principal officer 
of the corporation who is able to depose to the facts of the case , Sreenath v. 
East Indian Railway Co,, 22 C. 263. 

Where the defence raises the question of the competency of the director 
to sign and verify the plaint, the defendants are entitled so to cross-examine 
* ‘ ■ ■ _«•■«* • • -pjj j(. jg O 0 iy when all 

■ ' ■ • . come to a finding as to 

■ ' . * . lease . — Ram Sajhubirla 

V. United Refineries Burma Ltd., 1391. C 843- A. I. R 1931 Bang. 54. 

The fitness of the person purporting to verify any pleading in a snit 
by a corporation must be proved by affidavit . — International Continental Caout- 
chouc Co pagnie v. Mehta tt Co., 31 C. W. N. 1030 : 105 I. C 663 : A. I. E. 
.1927 Cal. 780. 
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DismiSBal of suit. — 'Whore the plaint is signed and rorified by an 
officer other than the principal officer of tho corporation, tho suit ought to be^ 
dismissed ; Yusuf Beg x. Board of Foreign Missions, 16 A. 420. 

2. Subject to any statutory provision regulating service 
Berrice on corpo- of process, whero tbo suit is against a Corpora- 

ration. tion, the summons may be served — 

(a) on the secretary, or on any director, or other prin- 
cipal officer of the corporation, or 

(2>) by leaving it or sending it by post addressed to the 
corporation at the registered office, or if there is no 
registered office then at thej)lace v?hcre the corpo- 
ration carries on business. [S. 436.j. 

COMMENTARY. 

Alterations. — This rule corresponds to the first part of S. 436,- 
0. P. Code, with some omissions and alterations. The section has been 
re-atranged, and except the change in its wording and phraseology, no other 
material change has been made. 

Service by post.— The Committee bare enlarged tbo language of tbe< 
Code so as to allow of service by post on corporations having a Registered 
Ofilce, and by this means the rule is brought into line with tho provisions' 
o! the " Indian Companies Act .” — See the Beport of the Special Committee. 

Service on corporation.— An Executive Engineer of a Railway Com- 
pany is not an officer on whom a service may be made under this rule; 
and for the purposes of summons, a Railway Company must be deemed 
to dwell at its principal office — Banion t. Indian Branch Bailtcay Company, 
1 Hyde. 197. 

The Traffic Superintendent is not the Manager’s Agent, and notice* 
to him is not notice to the Railway Administration within the meaning of* 
S. 77 of, the Indian Railway Act (IX of 1890). — Secretary of Statev. Dip" 
chand, 24 C. 306. See also Pertannan Chetli v. South India Bailtcay 
Company, 22 M. 137. 

3. The Court may, at any stage of the suit, require the' 
Power to require personal appearance of the secretary or of any 

personal atten- director, or Other principal officer of the corpo- 
dance of officer of ration Tvho may be able to answer material- 
corpotation. . qnestions relating to the suit. 

' [S. 436, LAST paba.J' 

COMMENTARY. 

Alterations. — This rule corresponds to the last ipara. of S. 436, - 
C. P, Code, 1882, with the addition of the words “ at any stage of the suit.' 



ORDER XXX. 


SUITS BY OK AGAINST FIRMS AND PERSONS CARRYING ON 
BUSINESS IN NAMES OTHER THAN THEIR OWN. 


1 . (1) Any two or more persons claiming or being liable 
as partners and carrying on business in British 
s n I n g of jnflia may sue or be sued in the name of the 
Bra” ° which such persons were part- 

ners at the time of the accruing of the cause of 
.-action, and any party to a suit may in such case apply to the 
.'Court for a statement of the names and addresses of the persons 
"who were, at the time of the accruing of the cause of action, 
■partners in such firm, to be furnished and verified in such 
.manner as the Court may direct. 

(2) Where persons sue or are sued as partners in the 
■■name of their firm under sub-rule (1), it shall, in the case of 
any pleading or other document required by or under this Code 
‘to be signed, verified or certified by the plaintiff or the defon- 
•dant, sufliee if such pleading or other document is signed, 
verified or certified by any one of such persons. 

COMMENTARY. 


Object and scope — This order is new and is a reproduction of the 
-principal rules comprised in Order XLVIH-A of tbe Boglish Buies. It deals 
■with snits by or against firms and persons carrying on business in names 
.^otherthan tbeir own : Ram Prosad r. Anundjt d Co , i9 0. 524 : A. L E. 
1922 Cal. 408. 

" Tbe Committee have adopted, with tbe necessary alterations, tbe 
English procedure in relation to suits against firms. This new procedure 
has been in force for sometime in the Presidency towns of Calcutta and 
.Bombay and has worked satisfactorily. It is hoped that its general appli* 
■cation ^7iIl be found useful by tbe mercantile community, for the rules 
remove the technical obstacles which under the present procedure may 
1 seriously impede this class of litigation, as where a partner has died.”— See 
dhe Report of the Special Committee. 

The Code of 1903 merely provides a new procedure. It does not affect 
• tbe law that a plaintiff bringing a suit against a firm may implead all the 
1 members of tbe firm as defendants.— ATorat Begam v. Laehhman Lai, 9 P. 
717 : 127 1. C. 675 : A. I. R. 1930 Pat. 239. 

Tbe word "firm " has not been defined in the Code. In S. 239 of the 
.Indian Contract Act IX of 1872, tbe following definition has been giren : 
'* Partnership ts the relation tchieh subsists beltceen persons who have agreed to 
-combine their property, labour or skill in some business, and to share the profits 
.thereof. Persons who have entered into partnership toith one another are called 
•coll^tively a firm." 
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The Miai) Partnstship Act (IX ol 1933), ^ lUn- 

Partnership" « the relalim Perms- 

the profits of a hvsmess earned an by aU^ any of ^ in^iitoKK 


pan'Twiii ««<* 

is carried on is called tU firm name. ^ ^ qJ 

Tho previsions ol Or. pX nro ^ SoIslT rC Ca. v. 

apply to proooeAinBS ‘'«> 328, provisions praviM- 

SJjitj* Bam, 115 1. C. j 3G . A. I. R- mnrt and becomes ontorcraMa 

to an award '* ®"''®“'’v>onUy filed >n Co ho said to be o suit bo 

asa decree tbongh leading np “ '■>>0 decreo ^nno^be »aui 

as to attract ‘ho P’-ov.sions ^ Or^^XXX, and Or, XSI, 

Co. V. Eahan Smih. 134 I.C. 1026- *. *■ “' tfi It is open to 

r, SOshonldbe readsnMeotto the prov^ - P ■ 


B mad subject to the provisions o! Ur. 
a partner against whom ereention « °'jtn “andinthaaUe^naliw• 

- ■ - y inthefirstinstancetliathoisapartnorn^^^^ 


Bom. h E. G17 ■■ A, I. B. 1933 Bom 334. „,„.tion whether 

Where a patty oleotB to proceed “SeiB»‘ “ ^rm, the c|n ^ 
apartionlar person is or is itol a partner of ‘„hioh con be dealt 

decree or the award as the case may ho 'e e ^ ® _SaE,!i XiW” 
with either in ereeution proceedings or in a eepamto omt-BaOn 
V. Jawahar Singh. 34 Bom. L. B 737 ■ A. I E. 1932 Bom. 3 6 

If on action is brought for recovery t“|L>b Sr refet- 

the partners oannot bind the firm by consenting Sirai’. SI 


ara cannoE mca toe uiui uj «vuov«v*e.o „ Biraji 

ring all matters in dispute to arbitration.— Bfiaoii.o 

Bom, h E. 1112 : A, I. B 1932 Bom. 516. j h, 

A decree obtained by a firm consisting “' °°° ° j ,, aoocessioo 

executed by the son of the decreo-holder r B ^ 516. 

eorhificate.-BAcM V. Hiron. 84 Bom. L. B. 1112 1 A. I «• 


. the son of the decreo-hoWei witnous loe 1932Boin. i 

certificate.— BAajiorm T. Hiroji. 84 Bom. L. B. 1112 . A. I B. 

A firm is dissolved by the death of one of the partners 
passed in its favour is nonethelcM executable at the 
surviving partners — Ganeih Das v. Han Singh^ 33 P. L- • • ^^gpeefc 

The mere fact that a certain person wns partner with a nrm ^ 
of certain transootiona does not make him a without ma«og 

and a suit brought in respect of tho particular transactions JJohmttd 

him a party is not maintainablc.-«rm of Khanumal v. Xartnr m 
id Co.. A. I. B. 1932 Sind 78. .„e of a fin” 

Two or more persons carrying on business m the nam 
British India are liable to bo seed in Britieh India in ‘'>® Ooart « 

and would be amenable to the jnnsdiction °* “y cotnp n j^ieien- 

BritisT India irmspentive of whether they are British s^bjec‘e^« 

ere,— Tarabni y. OHoymal, 28 N. L. R. 118 . A. I- “ partners i” 

A plaint in the name of a firm may bn signed ^ one of 
eucb capacity.-Hoji Karim Bux v. Bahman, 1 N. Ii. E. Ub- 


, . • Bahman. X JM. u. n. rr- ni8»W"; 

■A irm may sno on a promissory note passed ° pal v- ’ 

, .< 1.-- u — oswaoci^ to him in bis name, -or j 


thongh the note has been pseend ™ . 
Nath. 66 0. 661 ; 105 I. 0. 549 : A. I. B. 1928 Cal. 148. 
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“Any two or more persons.” — A 6nn consisting of ono proprietor cannot 
bring a suit in the name of the firm but must sue in his own Dame.~> 
Samrathrai v. S’asfHrWjai, 137 I. 0. 412: 32 Bom. L. R. 212 : A. I. R. 1935 
Bom. 216 ; Bhagtoan v. Hirajt, 34 Bom. L. R. 1112 ; A. I. R. 1982 Bom. 
616. 

The position of a single person carrj’ing on business in a firm name is 
only that of a person with an alias ; if he dies during the suit, substitution 
must bo made. — Hart Bandhu v- Sari Mohan, 67 C. 931 : 126 I. 0. 118 : 
34 0. W. N. 36 : A. I. R. 1930 Cal. 327: 51 C. L. J. 30 Such a wrong frame 
of the suit may be allowed to be amended. — Neogi Ghose ct Co. v. Nehal Singh, 
131 1. C. 1200: 35 C. W. N. 432: A. I. R. 1931 Cal. 770. 

"Carrying on business in British India.” — The rule applies to the 
case of persons who are carrying on business in partnership in British 
India. “Carrying on business” means the possession in British India of a 
place of business held in the name of the firm, whether business is carried on 
on behalf of the firm by a partner or by a person or persons in the pay of 
the firm. It makes no difTerence whether the partners are or are not out of 
British India, or whether or not they have another place out of British 
India. If they are oarrj'ing on business in British India in the firm’s name, 
they can be sued as an Indian firm; Worcester dt Co. -v. Fir Banh Pauling' 
d Co., (1894) 1 Q. B. 784 : Shepherd r. Eirsck d Co.. 46 C. D. 231 ; Lysaght 
V. Claric, 1 Q. B. 662. A firm can be an agriculturist within the meaning of 
S. 2 of the Dekkban Agriculturists Belief Act 1879, if that firm by itself or 
by its servants or by tenants earns its livelihood wholly or principally by 
agriculture. The mere fact that one or all the members of the firm earn their 
livelihood principally from agricultural income does not make the firm itself an 
‘agriculturist’ within the meaning of that Act.-^Dharamsey v BalkrishTia, 68 
B. 787: A. I. R. 1929 Bom. 378. 

“ At the time of the accruiugof the cause of action.”— These words 
indicate that a suit contemplated by this rule may be brought by or against 
a firm in tbo firm’s name, even though the firm may have been dissolved 
before the date of the suit, provided the cause of action arose before the 
dissolution; PuUn v. 3Iahendra, 34 C. L. J. 405; Earjibandas v. Bhag- 
tcondas, 49 C. 394* 69 1. C. 236 • A. I. R 3922 Cal. 390. A suit against a 
firm is maintainable even if one of the partners is dead on the date of the 
institution of the suit provided the cause of action aro^e before such death. — 
Baldeo Prasad v Eajt Ali, 27 A. L. J. 73 : 112 I. C. 715. 

Suing of partners in name of firm.— The effect of the provisions 
regarding suits against partners in the firm’s name is merely to give a com* 
pondious mode of describing in the writ the partners who compose the firm ; 
in effect the partners are sued iudividually. The firm’s name is a mere 
expression and not a legal entity: Bamprosad Chimonlal v. Anundji d Co., 
49 C. 524: A. I. R. 1922 Cal. 408; Gopal Das y. Baij Nath, iB A. 239 : 
A. I. R. 1926 All. 23S 

Where a suit is filed against a firm, but the defendant is also described 
as the owner of the firm and a question of limitation is pressed by the heirs 
of the defendant who are subsequently impleaded, the suit must in effect 
be treated as one against a firm and the subsequent words of description 
more surplusage ; Hofifal Jatraf v. Chand Mai Eindu Mai, 25 Bom. 
L. R. 1031. 



198 i 


CODE OF 


OIVID PKOOEDUBE 


r. 1. 


The loamn PwtDorship Aot (K of have anred lo s’"’"' 

■■ Partnership "is the uMtm actin, for all. Pm^ 

JearricdorsiscalledthriirMn^. 

f SOetoJdbo leTa'Uieotlo t^e provisions^ oE .^, 
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if ' t\t“to'' Stration.-Bbag.an v. H-P. 
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“Any two or more perBona.” — A firm cooBisting of one proprietor cannot 
bring a suit in tbe name of the firm bnt most sue in his own name. — 
Samralhrai v. Kasturbhai, 127 I. 0. 412 *. 32 Bom. L. R. 212 : A. I. R. 1930 
Bom. 216; Bhagwan v. Biraji, 34 Bom. L. R. 1112 : .4. I. R. 1932 Bom. 
516. 

The position of a single person carrying on business in a firm name is 
only that of a person with on aims ; if he dies during the suit, substitution 
must be made.— .Hari Bandku t. Bari Mohan, 57 C. 931 * 126 I. C. 118 : 
34 0. 'W. K. 36 : A. I. R. 1930 Cal. 327 : 61 C. L. J. 30. Such a wrong frame 
of the suit may be allowed to be amended. — Neogi Ghose d Co. v. Nehal Singh, 
134 I. C. 1200: 35 G. Vf. N. 432: A. I. R. 1931 Cal. 770. 

" Carrying on business in British India.” — ^The rule applies to the 
case of persons who are carrying on business in partnership in British 
India. “ Carrying on business '* means the possession in British India of a 
place of hnsiness held in the name of tbe firm, whether business is carried on 
on behalf of the firm by a partner or by a person or persons in the pay of 
the firm. It makes no difference whether tbe partners are or are not out of 
British India, or whether or not they have another place out of British 
India. If they are carrj’ing on business in British India in the firm’s name, 
they can he sued as an Indian firm ; Worcester d Co. v. Fir Bank Paulin{^' 
d Co., (1894) 1 Q. B. 784 ; Shepherd t. Eirsch d Co .ib C. D. 231 ; I/ysaght 
V. Clark, 1 Q. B. 652. A firm can be an agriculturist within tbe meaning of 
S. 2 of the Dokkban Agriculturists Relief Act 1879, if that firm by itself or 
by its servants or by tenants earns its livelihood wholly or principally by 
agriculture. The mere fact that one or all the members of the firm earn their 
livelihood principally from agricultural income does not make tbe firm itself an 
‘ agriculturist’ within the meaning of that Act — Dharamsey v. Balkrishna, 53 
B. 787 : A. I. R. 1929 Bom. 378. 

” At the time oC the accruing of the cause of action.” — These words 
indicate that a suit contemplated by this rule may be brought by or against 
a firm in tbe firm’s name, even though tbe firm may have been dissolved 
before tbe date of the suit, provided the cause of action arose before tbe 
dissolution: Palm v Mahendra, 34 C L. J. 405; Sarjibandas v. Bhag- 
trondas, 49 C. 394* 69 1 C. 236- A. I. B. 1922 Cal. 390. A suit against a 
firm is maintainable oven if one of tbe partners is dead on the date of the 
institution of the suit provided the cause of action arose before such death. — 
Baldeo Prasad v Baji AU, 27 A. U J. 73 ; 112 I. C. 715. 

Suing of partners in name of firm.— The effect of the provisions 
regarding suits against partners in the firm’s name is merely to give a com- 
pendious mode of describing in tbe writ the partners who compose the firm ; 
in effect the partners are sued individually. The firm’s name is a mere 
expression and not a legal entity ; Bamprosad Chxmonlal v. Antindji d Co., 
49 C. 524: A. I. R. 1922 Cal. 408; GopalDasy Baij Nath, iS A. 23d : 
A. I. R. 1926 All. 238 

■Whore a suit is filed against a firm, but the defendant is also described 
as the owner of the firm and a question of limitation is pressed by the heirs 
of the defendant who are subsequently impleaded, tbe suit must in effect 
bo treated as one against a firm and the subsequent words of description 
mere surplusage; MoHlal Jasraj v, Ckand Mai Hindu Mai, 25 Bom. 
L. R. 1031. 
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The Indian Partnership Act (I'S of 1932), S. 4 says,— 

" Partnership" ts the relation between persons who have agreii to shars' 
the profits of a business earned on bj/ all or any of them acting for aH. Pers^ 
who have entered into partnership inth one another arc called inditiduallv 
“ partners ” and colleetivelv ** a ^rm” and the name under wheh their business 
is carried on is called the "firm name" 

The provisions of Or. XXX are applicablo to suits only and do not 
apply to proceedings under the Arbitration Act.— £■. D. Sassoon d Co. v. 
Shivji Bam, 116 1. C. 536 • A. I. R. 1929 Lah. 223. The provisions previom- 
to an award which is subsequently filed in Court and becomes onforccable 
as a decree though leading up to tho decree cannot be said to bo a suit so 
as to attract the provisions of Or XXX, and Or. XXI. r. 60 (1 ). — Bomhay 
Co, V. Kahan Singh, 134 I. C. 1026- A I. R. 1931 Lah. m Order Xil. 
r. 50 should be read subject to the proviaions of Or. XXX. It is open to 
a partner against whom execution ie applied for of a decreo obtained agaicsi 
tho firm to deny in the first instance that ho is a partner and inthealternativo- 
if that plea is unsuccessful to plead that tho decree cannot bo executed^ 
none of the partnem had any authority to enter into the transaction which 
gave rise to tho liability. In re Malabar Forests and Bubber Co. Ltd., 34 
Bom. L. R. Cl7 : A. I. R. 1952 Bom 334. 

■Where a party elects to proceed against a firm, tho question whether 
a particular person is or is not a partner of such firm and is bound by toe 
decree or tbe award as tho ease may bo is a question which can be 
with either in execution proceedings or in a separate suit. — Sabn 
V. Jawahar Singk, 34 Bom. L R, 737 • A. I. R 1932 Bom. 375. 

If an action is brought for recovery of a debt against a firm, oneo^ 
the partners cannot bind the firm by consenting to the Judge’s order rew^ 
ring all matters in dispute to arbitration. — Bhaguan v. Biraji, S 
Bom. h. E. 1112 . A. I. R 1932 Bom. 516. 

A decree obtained by a firm consisting of one partner only cannot h^ 
executed by the son of the decree-holder without tbe production of a snccessioQ 
certificate.— Bhapwan t. Eirajt, 34 Bom. L. R. 1112 ; A. I R. 1932Bom. 510. 

A firm is dissolved by tho death of one of the partners but a 
passed in its favour is nonetheless executable at the instance o* 
surviving partners —Ganesh Das v. jETari Stngk, 33 P. L. E. 290. 

The mere fact that a certain person wa .3 partner with a firm in resp®® 
of certain transactions does not make him'a partner of that firm as ' ' 
and a suit brought in respect of tho particular transactions without 
him a party is not maintainable. — Firm of Khanumal X. Karim Mahom 
d Go., A. I. E. 1932 Sind 78. 

Two or more persons carrying on business in the name of ® 

British India are liable to bo sued in British India in the name of the 
and would be amenable to the jurisdiction of any competent 
British India irrespective of whether they are British subjects or 
ers, — Tarabai v. Ohogmal, 28 N. L. R. 118: A. I. E 1932 Nag. 114. 

A plaint in the name of a firm may be signed by on© of the partus^® 
such cajTacity. — Eaji Karim Bux v. Bahman, 1 N. L. E. 116. 

A 'firm may sue on a promissory note passed to one of its 
though the note has been passed to him in his name. — BrafoLai'y- 
Bath, 65 0. 551 : 105 I. C. 549 : A, I. B. 1928 Cal. 148. 
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"Any two or more pcrsone/’—A firm consisting of ono proprietor cannot 
bring a suit in the name of tho firm bnt mnst sno in his own nnmo.-~ 
Samrathrai v. Kasturbhai, 1Q7 I. 0. 412: 32Boni. L. R. 212 : A. I. R. 1930 
Bom. 216; Bhagtcan v. Hiroji, 34 Bom. L, R. 1113: A. 1. R. 1932 Bom 
516. 

The position of a single person carrying on business in a firm name is 
only that of a person with an alias : if he dies during tho suit, substitution 
must be made.— Hari Bandhu v. Ban Mohan, 57 C. 931 : 126 I. 0. 118 : 
34 0. W. N. 36 : A. I. R. 1930 Cal. 327 : 51 C. Ii. J. 30. Such a wrong framo 
of the suit may be allowed to be amended — Niogi Ghose rf Co. v. Nehal Singh 
134 I. C. 1200: 35 G. W. N. 432: A. I. R. 1931 Cal. 770. 

“Carrying on bnsineas in British India.”— The rule applies to the 
case of persons who ore carrying on business in partnership in British 
India. “ Carrying on business ” means the possession in British India of a 
place of business held in the name of the firm, whether business is carried on 
On behalf of the firm by a partner or by a person or persons in the pay of 
the firm. It mabes no difference whether the partners aro or are not out o! 
British India, or whether or not they have another place out of British 
India. If they are carrj’ing on business in British India in the firm’s name, 
they can he sued as an Indian firm; Worcester d Co v. Ftr Bank Pauling’ 
d Co , (1894) 1 Q, B. 784 ; Shepherd v. Btrseh d Co , 45 C. X> 231 : Lt/saght 
V. Clark, 1 Q. B. 652. A firm can be an agriculturist within the meaning of 
S. 2 of the Dekbban Agriculturists Relief Act 1879, if that firm by itself or 
by its servants or by tenants earns its livelihood wholly or principally by 
egricoltnre. The mere fact that one or all the members of tho firm earn their 
livelihood principally from agricultural income does not make the firm itself an 
' agrionlturist’ within the meaning of that Act. — Dharomsev v. Balkrishna, 65 
B. 787: A. I. R. 1929 Bom. 378. 

" At the time of the acerning of the canse of action."— These words 
indi<a.te that a amt contemplated by this rule may be brought by or against 
a firm in the firm's name, even though tho firm may have been dissolved 
before tho date of tho suit, provided the cause of action arose before the 
dissolution; PuUn v Mahendra, 34 C. L. J. 405; Barjibandas v. Bhag- 
wandas, 49 C. 394 : 69 I. C, 236 ; A. I. B. 1922 Cal. 390. A suit against a 
firm is maintainable even if one of the partners is dead on the date of the 
institution of the suit provided the cause of action aro«e before such death. — 
Baldta Prasad v H«ji AH. 27 A. L. J. 73 • 113 I. C. 715. 

Suing of partners in name of firm. — The effect of the provisions 
regarding suits against partners in the firm’s name is merely to give a com* 
pendious mode of describing in the writ tho partners who compose the firm ; 
in effect the partners are sued individually. The firm’s name is a mere 
expression and not a legal entity ; Bamprosad Chtmcmlal v. Anundji d Co., 
49 C. 524: K. I R 1922 Cal. 408: GopalDasv.BatjBath.ASh.Z55'. 
A. I. B. 1926 All. 23S. 

‘Where a suit is filed against a firm, but the defendant is also described 
as the owner of the firm and a question of limitation is pressed by the heirs 
of the defendant who are subsequently impleaded, the suit must in effect 
be treated as one against a firm and the subsequent words of ' “ 

mere surplusage ; Motilal Jasraj t, Chand dial Bindu Mai, 25 
L. R. 1031. 
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' Under the old law in suits by or against a firm, all persons who were 
members of it were necessary parties, that is, in suits concerning part* 
nership business, all the members of the firm wore necessary parties. Su, 
25 W. R. 118 ; 7 C. L. J. 266 ; 31 0. 437 (P. 0.) : 8 C. W. N. 442. In 
YeJenath Babaji v. Gtilabehand, 1 B. H. 0. B. 85, it was held that in an 
fiction against a firm, the names of the partners should bo specified in the 
plaint. To remove all these technical obstacles the present rules have been 
framed. 

Under the present rule a firm may sue or bo sued in tho name of the 
firm, without first ascertaining the names of all the members of the 
partnership. But at the same time it has boon provided in suh-rule (1) that 
any party to a suit may in such case apply to tho Court for a statement of 
the names and addresses of the persons, who were, at tho time of accrual of 
the cause of action, partners in such firm, that is, who wore partners of the 
firm before tho dissolution of the partnership. 

Sub-rule (2) provides that in suits concerning partnership business, 
pleadings, etc., may bo signed and verified by one of the members of the 
firm. 

"Where a suit is instituted by one of the partners on behalf of the 
firm as its agent, the suit cannot be dismissed on account of the non* 
joinder of the other parties. All that the defendant is entitled to w 
the disclosure of the names of those parties. If tbe other partners are added 
as plaintiffs even after the period of limitation, tbe suit cannot bo held to he 
barred by S. 22 of the Limitation Act. — Marayya Chetty v, Sami Chetti, 28 
I. C. 210 : 2 L. W. 239. See also Sari Singh v. Firm of Karan Chand, 8 u 
1 : 100 I, 0. 721 : A. I. R. 1927 Lab. 115. 

"Where a suit is brought against a firm by its managing partner it cannot 
be said to be against the managing partner personally . — Pretn 
V. Newandmal, 134 I. C. 397 : A, I. E. 1931 Sind 121. 

"Where a suit was originally framed in the name of a partner as represent* 
ing a firm carrying on business outside British India but objection was taken 
and an application was made for amendment, held, that the suit as 
was not maintainable at all because it was brought by an entity which Iwd 
no legal existence, that assuming that tbe partner and not the firm was the 
plaintiff, the suit was bad because the otbei partners had not been impleade 
and that an amendment should be allowed on payment of costs.— Vyanlatesfi 
Oil Mill Co. V, Velmahomed, 1091.0.99* A. 1. B 1923 Bom. 191 : 30 Bom- 
L. R. 117. 

Where a suit was filed and a decree was obtained against a Hindu joiot 
.family partnership consisting of father and son, and the son was never 
dually served and never appeared nor admitted parCnershlp nor wasadjudgeo 
partner, and the decree was sought to bo executed against the property iu t 
hands of the son, that this could not be done without an order of ® 
decreeing Court under Or. XXI, r. 60 (2) of tbe Code, and that the son was^ 
liberty to agitate all questions as regards his interest in a suit of his own.-* 
Satekidanand v. Pryag Sah, 137 I. 0. 573 : A. I. E. 1930 Pat. 205. 

Where the legal representatives of a deceased partner are not 

in a suit against a firm the personal estate ‘of the deceased partner canno 
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'Tendered liable, and the decree is only capable of execution against the 
assets of the partnership. — Itam Narain v. Ttam Prazad, 28 A. L. J. 
.913 : A. I. E. 1931 All. 65. 

Minor. — Where a suit is brought ogainsta firm, the mere fact that there 
is a minor member of the firm, does not bring the suit frithin the purview of 
'Or. XXXn. Where the matter is referred to arbitration, it is not necessary 
tthat the Court should give assent under Or. XXXII, r. 7 ; Stikka Nand v. 
Behari Earn,, 68 I. C. 760. 

Where a suit is brought by one firm against another through their 
Tepresentatircs, they can agree to refer the dispute to arbitration and the 
validity of the award is not affected by the fact that the minor members of 
•the firm did not sign the reference to arbitration ; Firm Bishambar Mai Pala 
Mai V. Firm Ganga Sahai Mihal Chand, 5 L. L. J. 5 : 71 1. C. 734 : A. I. K. 
1923 Lab, 212. 

Salt against firm— One partner cannot refer the case to arbitra* 
'tion 60 as to bind others.— Or. XXX, r. 1, sub-cl. (2) does not empower 
one partner to refer a case to arbitration so as to bind the other partners who 
liavo not agreed to or ioined in the application for reference. It could never 
'have been in the contemplation of the Legislature to make an agreement for 
reference to arbitration by only one of the partners binding on all the part* 
ners, merely becanse the suit is against the firm as such ; Gopal Das v, 
Baij Nath. 48 A. 239 : 24 A. L. J. 235: 91 1. C. 930 A. I. K. 1926 All. 238. 


Title of suit. — The plaintiff who was a minor was described in the 
title of the plaint as owner of the shop C. " It was stated in para. 4 of the 
plaint " As the plaintifT the owner of the shop is a minoi, this suit is not 
barred by limitation." The suit was dismissed by the trial Court bolding 
rthat the plaintiff was the shop and not the minor. Held, the dismissal was 
wrong . — Chanbasappa v. Malkappa, A. I. B. 1923 Bom. 368 


Yerifioation of plaint. — Two or more persons carrying a business in 
'tbo name of a firm can institute a suit in the name of the firm itself. When 
a suit is brought in the name of the firm any of the partners can sign and 
verify the plaint. It is not necessary that all or even two partners should 
•signor verify it.— SieorotA Bam Bam Saran Bam v. Samp Lai Bam, 12 
A. L. J. 1020. 


2* (1) Where a suit is instituted by partners in the name 
of their firm, the plaintiffs or their pleader shall, 
on demand in writing by or on behalf of any 
defendant, forthwith declare in writing the 
■names and places of residence of all the persons constituting the 
inn on whose behalf the suit is instituted. 


Diiclosare o 
■partners’ names. 


(2) Where the plaintiffs or their pleader fail to comply 
•with any demand made under sub-rule (1), all proceedings in 
the suit inay, upon an application for that purpose, be stayed 
■upon such terms as the Court may direct. 
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(3) Where the names of the partners arc declared m the 
manner referred to in sub-rale (1), the suit shall proceed 
same manner, and the samo consequences in all respects shall 
follow, as if they had been named as plaintiffs in the plaint : 

Provided that all the proceedings shall nevertheless conth 
HUG in the name of the firm. 


COMMENTARY. 

History and scope.— This rule is novr. It has been taken from 
Or. XLYIII-A, r. 2 of the English Rules. 

Under this rule, where a suit is instituted in the name of a firm, tha 
plaintiffs or their pleaders ahall, on ddnand by or on behalf of any defenaan 
diaeloso the names of the partners and in default the proceedings in 
suit may be stayed. 

Disclosure of partner’s names. — If tho plaintiff firm 
a Ml disclosure of their partners, tho proper procedure^ is not to 
suit, but allow tho firm to put m a further declaration making 
closure and thus remedy the defect.— Imperia? Pressing Co. v, 

Assurance Corporation iid., 41 C. 591, 585. also Lakshmansar,!^^ 
mansa. 64 B. 285 32 Bom. L. R. 66 • 124 I. C. 790 : A. I. R. 1930 Bom. Jiw- 

3. Where persons are sued as partners in the naine of 
their firm, the summons shall be servea 
either- 


( 12 ) upon any one or more of the partners, or 
(b) at the principal place at which the 

business is carried on within British India up 
any person having, at the time of servicej 
control or management of the partnership busiu 
there, 

as the Court may direct ; and such service shall be 
good service upon the firm so sued, whether all or any ot 
partners are within or without British India : 

Provided that, m the case of a partnership which bp 
dissolved to the knowledge of the plaintiff before tho pjj 
tion of the suit, the summons shall be served upon 
within British India whom it is sought to make liable. P 


COMMENTARY. 

History and scope. — ^This rule is now, it baa been taken 
Or. XLVin-A, r. 3 of the English Rtiloa. ' .p. 

This rule provides the mode of service of summonses, notices, 

suits concerning a partnership business. Its provisions are 
to the proviso to S. 74, G.’P. Code, 1832. 
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Service of summons. — This rule prescribes two alternatlvo modes of 
service of summons in suits instituted against firms. The first mode is by 
service upon any ono or more of the partners. The second mode is by 
service at the principal place of business of the partnership, within British 
India, upon the person who has the control or management of the partner- 
ship business. If service is effected in either of these modes in accordance 
with law, there is good service upon tho firm as a corporate entity and it is 
immaterial whether all or any of the partners are within or without British 
India ; Baisnab Charan v. Bank of Bengal, 19 C. W. N. 1008 : 19 C. L J. 581 ; 
Adiv'cppa V. Bragji, 26 Bom. L. B. 383. It must be remembered, however, that 
■ in the case of service on a partner, it is good service not only upon the firm 
but also. upon tho partner personally, though it is not service upon any other 
member of the firm so as to mako such member not served liable in execu* 
tion proceedings under Or. XXI, r, 60 (1) (c). On the other hand if there 
has ’been a service upon the person who has the control or management of 
the business hut is not a partner himself, such service is good service upon 
the firm but it is not service on any member of tho firm so as to make him* 
liable in execution proceedings under Or XXI, r. 50 (1) (c) ; In re Ide, 17 
K. B. D. 755, ‘Wbore the mandate to the bailiff is to servo the summons under 
Or. XXX, r. 3 (6), on the manager or the managing partner of the firm at 
the place where the firm is carrying on business, and the name of the 
person to be served is not specified in the summons, it is no duty of the 
bailiff to deviate from this mandate and attempt to ascertain for himself who- 
the managing partner is or to attempt to serve the sumlncns on such mana- 
ging partner by affixing it to his residence. Such a service is not proper- 
service under Or. XXX j Manjimal v. Kkubchand , 95 I. C. 149 ; A. I. B, 
1926 Sind 208. 

Sections 74 and 76, G. V- Code, 1882 (Or V, r 11 and Or. V, r. 13), do 
not apply, where somo'of the defendants who are interested in the partnership- 
are minora. Those sections are controlled by S, 443, 0. P. Code, 1882 
(Or. XXXII, r. 3 ). — Jalindra Mohan v. Snnalh Boy, 26 C. 267 ; 3 O.W. N. 
261 (14 C. 204 (P. B.) referred lo). 

In a suit instituted against a partnership firm, all the members whereof 
were non-residents at the place in which the business was carried on, service 
of summons could not ho raade under S. 80, C. P. Code, 1882 (Or. "V, r. 17), 
on the refusal of the manager of the firm to accept service, by affixing a copy 
of the summons on the outer door of the house in which the business was 
located. Section 80, C. P. Code, 1882 (Or. Y, r. 17), contemplates' that the 
persons sought to be served should be residing at the house. But service so • 
effected was properly made under S. 74, C. P. Code, 1882 (Or. V, r. 11), 
which contemplates service on the person having management of the busi- 
ness, unless the Court otherwise directs . — Akhoy y. Uagendra, 13 C.V^.N. 
490. 

A person who has been served as a partner and has entered appearance 
under protest denying that ho is a partner, is not entitled to have the ques- 
tion of hia partnership tried in th© suit. The proper stage to try tha- 
question is the execution proceedings . — Jelha Devji d Co. v. Jat'hir Sing, 26 
S. L. R. 223. 

IVhere service has in fact been made upon a partner in a firm, the- 
service is not bad merely because the direction in Or. XXX, r. 3 has not- 
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'been complied with. — Keen KobinsondCo. v. Lily Biscuit Co., 59 C.'496. The 
words “ as the Court may direct ** do not occur in the corresponding Ecglish 
rule. If the method of service prescribed by the Court is followed, then 
jrrima facie there has been 'service on the Grni.^Jnternational Continental 
Caoutchouc Compagniev. Mehta d Co., 54 0. 1057; 1051. C. 356; A I. E. 
1927 Cal. 758. 

Service in case of suit against a dissolved firm. — An ex parte 
'decree was obtained against a firm whicli had been sued in the firm's name 
•and served as such with the leave of the Court by registered post. It 
was alleged in an application to sot aside the ex parte decree by the applicant 
that the summons was not duly served and that the firm had long (^sed 
to carry on business as such firm but was being wound up by the applicant. 
Held, a suit can be brought against a firm in its firm name even if it be a 

dissolved firm provided only that the liability arose at a time when the firra 
was in existence. Under Or. XXX, r. 3, the only way in which such writ 
<;an be served is by serving it either upon a partner or by serving it at the 
principal place at which the partnership business is carried on in British 
India on a person having at the time of service control or management of 
the prtnership business. If r. H of Chapter VII of the High Court roles is 
•applied, it is necessary that it should be so applied as to comply with 
Or. XXX, r. 3 ; Earjibandas Gordhandas v. Bhagicandas Pursfam, A. 1. 
1922 Cal, 390. Where there has been dissolution of the partnership to 
'knowledge of the plaintiff, he cannot make an outgoing partner liable unless 
he served the writ of summons upon him. Similarly on the death of a 
partner his personal estate cannot be made liable unless his legal represents* 
tive is joined.— ilfa/Aurudus v. Ebrahim, 61 B. 986 : 105 I. C. 305 : A. I. E 
1927 Bom, 631. Order XXI, r. 50 (2) is controlled by the proviso to this 
where there has been dissolution to the knowledge of the plaintiff. If 
plaintiff was not aware of the dissolution at the time of the institution of the 
suit, the decree binds all the partners of the firm whether they have been 
served individually or not. — Gordhandas v. Gautamchand, 27 Bom. I». E. 541 . 
87 I. C. 1051 ; A L E 1925 Bom. 331. 

Limitation. — Where a suit is instituted against a joint-family 5rm 
■which has been dissolved before the date of the suit and where one of the 
partners IS served individually the date of institution of the'suit as agains 
that partner for the purposes of limitation is the date on which the suit was 
instituted and not the date on which the said service took place —Finn c/ 
Letaram Eatumal v. Firm of Vishindas Tarachand, 105 I. C, 854 ; A. I- 
a928 Sind 67. 


May direct.” — The words ** may direct ” do not indicate exp^®®^ 
permission. — Ahhoy v. Nagendra, 13 C. W. N. 490. 

4. (1) Notwithstanding anything contained in section 

Eight 0 , suit on Contract Act, 1872, 

doathotrnrtner. persons may sue Or be sued m the na® 

of a firm under the foregoing provisions 
any of such persons dies, whether before the institution o 
during the pendency of any suit, it shall not be necessary to ]0' 
the legal representative of the deceased as a party to the snit- 
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(2) Nothing in sub-rule (1) shall limit or otherwise affect- 
any right which the legal representative of the deceased may 
have — 

(а) to apply to be made a party to the suit, or 

(б) to enforce any claim against the survivor or 

survivors. [New.J 

' COMMENTARY. 

Object and scope. — This rule is now. Section 45 of the Indian Contract 
Act IX of 1882, to which reference has been made in this rule, runs as follows : 
“ TT^cn a person has madt a promise to two or more persons jointly, then, unless 
a contrary intention appears from the contract, the right to claim performance 
rests, as between him and them, with them during their joint lives, and, after 
the death of any of them, with the representative of such deceased person jointly 
with the survivor or survivors, and after the death of the last survivor, with the 
representatives of all jointly ” 

This rule has been framed to meet the following rulings under S. 45 
of the Indian Contract Act in which it has been held that S. 45 of the 
Contract Act relates to partners as well as to other co-contractors. In 
Moiilal Sechardass v. Ghellabhai, 17 B 6 (11) (following 6 B. 700), it 
has been held that the right to performance of the contract, as far as the- 
other contracting party is concerned, rests just as much with the repre^- 
sentative of the deceased partner as with the surviving partner. This 
case has been approved in Aga Gulam Eusatn v Sassoon, 21 B. 412 (421), 
See also Gobin Prasad v, Chandar Shekhar, 9 A, 486, and Debi Das v. 
Nirpat, 20 A. 365. la Vatdyanatk v. Jiangasami, 17 M. 108(117), it has 
been held that a surviving partner can eue alone for the recovery of a partner* 
ship debt In Bam Narain v. Sam Chander, 18 C 86 (90), it has been 
held that the representatives of a deceased partner must always be made 
parties to suits as plaintiffs with the eurviving partners. See also Maung Shwe 
V. hfa Lon, 7 E. 558. Order XXX, r. 4 was enacted to sotat rest the doubt 
that existed in connection with S. 45 of the Contract Act and to provide 
that where two or more persons may sue in the name of the firm and any of 
such persons dies it shall not be necessary to join the legal representatives of 
the deceased partner, but it was not intended that the 6rm name should be 
deemed to include the personal representatives of a deceased partner. If 
the legal representatives of a deceased partner are served with the writ of 
summons though not added as parties to the suit, leave cannot be granted 
to the plaintiff to levy execution against the private estate of the deceased 
partner under Or. XXI, r. 50 (2). If the suit is brought against a firm in 
the firm name with the knowledge that the firm has been dissolved by death 
of a partner, the suit as framed does not include the legal representatives as 
parties, and in order to obtain jadgment against their private assets as 
opposed to partnership assets, they should be made parties. — Malhuradas v. 
Ebrdhim, 51 B. 986 ; Mdhamed Yusuf v. Mohamed Sadulla, 57 M. L. J. 
344 (F. B.). See also San Singh v. iiaram Chand, 8 L. 1 : 100 I. 0. 721 1 
A. I. E. 1927 Lab. 115. 

On the death of a partner the right to sne in respect of debts due to the 
firm survives to the surviving partners.— Bal Kissen v. Kanhya, 17 0. L. J;. 
648 : 21 I. 0. 609 
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One of several joint contracteos may sue to enforce his share of the 
obligation, if the other co-contractees are joined as defendants. As a general 
rule, all co-contractors ought to be joined as plaintiffs. A suit by one vronld 
-not bo bad if the others are joined as defondants, and if there are good reasons 
•for not joining them as plaintiffs . — Shilal Chandra v. Manik Chandra, 
■9 0. L. J. 331; 13 G. W. N. 509 (2G C. 409 referred to and foUotced 
'6 C. L. J. 553, 25 0. 787 referred to). 

Applicability of the rale. — Order XXX, r, 4 of the C. P. Code applies 
only to a case whore the suit is brought in the name of the firm.— itTonmoTjan v. 
.Bidhubhnsan, 48 I. C. 309 ; 29 C. L. J. 263. 

Rule 4 is limited in its operation to suits instituted by or against partners 
in the name of their firm and not in their individual names. Hence in a 
suit filed by two partners individually, if one of them dies pending suit, but 
his legal representatives are not brought on the record, the suit shall abate ; 
Dost Mahomed v. Mohandas, 91 1. G. 573 ; A. I. R. 1926 Sind 81. 

The rule applies to a suit on a mortgage in the name of a firm . — Utanka 
Lai V. Tarak Nath, 48 C. L J. 357. 

"Where a suit was brought by the individual owners of a firm and a decree 
having been passed the defondantsappea*' ■* ••• '' *'* ’ ' 

dents died during the pendency of the 
were not substituted, ftefi that Or. XXX, * . 

suit was not in the name of the firm, and that the decree being a joint one 
the whole appeal had abated . — -ShriChand v. Ba«sjc?/tor, 135 I. C. 245: SO 
A. L.J.219, 


S. "Where a summons is issued to a firm and is served m 
the manner provided by rule 8, every person 
Notice In what ^pon whom it is Served shall be informed by 
capaci y serve . jjQtice in Writing given at the time of sBch 
service, whether he is served as a partner or as a person havinS 
the control or management of the partnership business, or 
both characters, and, in default of such notice, the person 
served shall he deemed to be served as a partner. pEwO 


COMMENTARY. 

History. — This rule has been taken from Or. XEiVIII-A, r. 4 of the 
'English Rules. 

Three capacities. — This rule mentions three capacities in which notip®^ 
may be served : (1) Notice may be as a partner ; (2) or as a person bavius 
the control or management of the partnership businsss; (3) or in both eba 
raeters. If the above provisions are not complied with, the person serve 
shall be deemed to be served as a partner. 

Notice in what capacity served.— The present rule provides that 
the' person served with a , summons under r. 3 should be informed, 
notice in writing given at the time of the service, whether he is j 
as a partner of the firm or as a person having the control or managem 
-of the partnership business or in both characters. In default of uo 
"the person served will be deemed to be served as a partner. 

Appearance under protest . — See r. 8, below. 
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In the absence of a \vritten notice as to the capacity of the person on 
whom summons is served, the person served shall be deemed to be served as 
a partner and if he wants to contest that, ho must appear under protest 
under r. 8 ; Bahnab v. Zlunfc of Bengal, 19 C. W. N. 1008 : 19 C. L. J. 581. 


Appearance 

partners. 


firm. 


Where persons are sued as partners in the name of 
their firm, they shall appear individually in their 
own names, but all subsequent proceedings 
shall, nevertheless, continue in the name of the 

[New.] 

COMMENTARY. 


History.— This rule bag been taken from Or. XLVIIl-A, r. 5 of the 
English Buies. 

Ueaning. — Buie 6 implies the right of any partner who has been sued 
-against in the name of the firm to appear in the suit, and if any partner 

• considers that his rights will not be adequately represented by the other 
partner who has been impleaded or that his interest is adverse to that of the 
other partner it is just and fair that he should be allowed to appear indivi- 
•dually and resist the claim.—SiIal Prasad V. Peary Zral, 2S A. L. J. 1212: 
A. 1. B. 1930 AU. 701. 

" Individually." — Under Or. XXX, r. 1 of the C. P Code, a plaintiff 
-suing a firm is entitled to know who the persons are who constitute that 
firm and the information cannot be withheld Held also, that the word 
, ** individually " in r. 6 is not synonymous with “ in person ” : no partner can 

I"' ' ..•.•• ggyyigg 

•c' , • in for 

t , ' ^ Co. V. 

Shamas Din d Co . 78 P. E. 1918 : 155 P.W.R. 1918 • 47 I. C. 422 ; Lai Ckand 
V. Firm of Dwarka Dass Badri Parshad.lOSl.C. 52S' A. I B 1923 Lah. 
528. ’Where in a suit against a firm, summons was served on a porsou as 
partner and not in his iudlvidual capacity, end that person filed a written 
statement iu his own name and not os a representative of the firm, but there 
was nothing individual in the defence, it was held that it was only a technical 
-flaw which could be corrected even at the stage of argument by amending the 
written statement and converting it into one for the firm. — Pokhardas v. 
Seitfaram, A. I. B. 1929 Sind 193. 

" AU subsequent proceedings shall continue in the name of the 
firm.”*— In every suit against partners sued in the firm’s name, the plaint 
and all subsequent proceedings must be headed with the firm’s name as 

• defendants ; Ajit Sing v. Orunning d Co., 27 Bom. L. B. 998 : A I. E. 1925 
Bom. 494; PuUn v. Mahendra, 34 0. L. J. 405 : G7 I. C. 10. 

7. Wbero a summons is served in the manner provided 
Ho appearance by rule 3 upon a person having the control or 
•except by management of the partnership business, no 
partners, appearance by him shall be necessary unless he 

is a partner of the firm sued. [New.] 

COMMENTARY. 

History. — This rule hag been taken from Or. XLVIII'A, r. 6 of the. 
Rngltgh Boles. 
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8 . Any person served with summons as a partner under' 
rule 3 iria}’ appear under protest, denying that- 
A p p e a r a nee ^ partner, but such appearance shall not 

nnerproeat. preclude the plaintiff from otherwise serving a- 
summons on the firm and obtaining a decree against the firm 
in default of appearance where no partner has appeared, [New.], 

COMMENTARY. 

History. — This rule has been taken from English Or. XLVin*A, r. 7. 

Appearance under protest. — The plaintiff filed a suit against the- 
defendants and served the summons on one A? as a partner in the defen- 
dants* firm. N entered an appearance nnder protest and filed a •wntten 
statement denying that he was a partner in the defendants’ firm. The plaintiff 
got an ex parte order for adjournment of the suit in order that h» 
might serve a duplicate writ of summons on the defendants. N applied that 
the order should be vacated and that the suit should be placed on board fo^ 
trial of the issue whether he was a partner in the defendants* firm. 
that the order for adjournment should stand in order to enable the plaintiff 
to serve the summons on the defendants’ firm ; and that N had the 
have the question whether ho was a partner in the defendants’ firm decided 
by the Court.— Fiihafdffs v. Sansraj, 64 I. C. 638. 

"Where the plaintiff files a suit against the firm the alleged membert 
which put in their appearance under protest, he has the option of apph‘°S 
to strike out their names and appearance under protest. If he does 
so but simply obtains a decree against tbe firm, the defendants are entiUw 
to apply to Court for provision to bo made for their costa of appearance id 
the event of the plaintiff not applying for leavo to issue execution 
them within a reasonable period or so applying but foiling to prove tha 
they are partners. — Kodoomal v. Mangatram, 34 Bom. L. E. 640. Where an 
appearance is entered under protest, the effect is to nullify the serwee 
altogether as regards the defendant firm. A party appearing under 
under this rule is not entitled to file written statement on his own » 
even one denying that he is a partner.— Jnferfiafjona? 

Caoutchouc Compagnie v. Mehta Go., 54 C. 1057 : 105 I. C. 356: A. I*.®' 

Cal. 758. But he is entitled to take any defence in a proceeding against i 
under Or. XXI, r. 50, in addition to the defence that be was not a par dc 
of the defendant firm, unless to do so will be to negative the 
a rule of procedure. — Chhatloo Lai v. Naraindasi 56 C. 704 : A. I- B- 
Cal. 53. 

> 9. This Order shall apply to suits between a fii^J^ 
one or more of the partners therein and to 6° 

Suits between between &ms having one or more 
c par ne fl. coiomon ; but no esecuMon shall be 

such' suits except by leave of the Court, and, on an ^PE 
for leave to issue such execution, all such accounts and 
ries may be directed to be taken and made and direction^i'VT 
as may be just. 
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COMMENTARY. 


History. — This rule has been taken from Or. XLVIII-A, r. 10 of the 
English Rules. 

Scope. — Rules 6i 7, 8 and 9 are to be read with r. 60 of Or. XXT, 
which prescribes the mode of cxecation of s decree against a firm. 

Two firms with common partners. — When all the members of one 
firm are also members of another, a suit cannot be brought by the one 
against the other for accounts or for balance due ; the proper remedy is a suit 
for a partnership account.— PciAordos v. Sewaram, A. I. B. 1929 Sind 192. 

I O- Any person carrying on business in a • 
name or style other than his own name may be 
sued in such name or style as if it were a firm 
name ; and, so far as the nature of the case 
will permit, all rules under this Order shall 

[New.] 

COMMENTARY. 


Salt against per- 
les carrying on 
Easiness In name 
other than h i s 
own. 

apply. 


Hictory.— This rule has been taken from Or. XLVIII'A, r. 11 of the 
English Rdes. 

Scope of the rule.— This rule applies to a single individual who 
carries on business under an assumed or trading name other than his own 
name; and in such case the foregoing rules of this Order will apply to such 
individual, who may be sued either in bis own name, or in the trade name. 

Such a person may be sued in bis trade name but be eartnoS sue in 
that name. — Samrathrai v. Kasturbhai. 127 1. G. il2 32 Bom. L. R. 212: 
A. I. R. 1930 Bom. 216 ; Bampratab v. Gavrizhanliar, 85 I. 0. 464 : 25 Bom. 
L. R. 7 . A. I. E. 1924 Bom. 109. If a sole proprietor dies, a suit after bis 
death must be brought against his legal representative and not against 
him in his trade name — Ibid ; Habib Buz v. Bamutl Fits d Co. Ltd.^ 
23 A. L. J. 9Gl : 89 I. C. 22 : A. I. B. 1926 All. 161. 

See notes under heading " Any two or more persons ” in r. 1, ante. 

Application of the foregoing rules. — All the rules of this order rela- 
ting to suits against firms have been made applicable by the latter part of 
this rule to suits against a person trading in a name other than his own» 
so far as the nature of the case will permit. 


C. P. C.— 
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ADMINISTRATORS 


1 . In all suit'; concerning property vested in a trustee, 
exeentor or administrator, where the contention 
is between the persons beneficially interested 
in such property and a third person, the trus- 
tee, executor or administrator shall represent 
the persons so interested, and it shall not ordi- 
narily be necessary to make them parties to 
the suit. But the Court may, if it thinks fit, order them or 
any of them to be made parties. [S. 437.] 

COMMENTARY. 


Bepreieatatlon 
of beoe&ciaries la 
salts conceraiDg 
property vested in 
trastees. etc 


Changes. — This rale exactly corresponds fco S . 437, C. P, Code, ISSSi 
"With the substitution of the word “where'' for "when.'' 

Definitions —The rrord “trnstee" has not been defined in this Code. 
For the definition of "trostee." see the Indian Trust Act (II of 1883). 

Por the definition of the words ** eseentor *’ and “ administrator, " 

S. 8 of the Indian Succession Act (Iv of 1865). 

This rule applies only when the contention is between the person 
beneficially interested and a third party; bnt it does not apply where the 
contention is between beneficiaries and trustees or between the beneficiaries 
themselves.— Sea SaOiianama v, Saravanabagi, 18 M. 266 (272), noted below. 

Scope. — This rule applies only where the dispute is between the bene- 
ficiaries and a third person. It does not apply where the contention is be^ 
ween beneficiaries inf^r se. This rule does not purport to have been enacted 
for the purpose of enumerabiog the cases in which suits may be brought by 
or against a person in a representative character; they merely provide a 
mode of disposing of suits concerning property vested in trastees, execotort 
or admiaistratora. — Raghunandanv. Par^neshwar, S9 I. 0. 779 : 2 P. D.J* 
308, 

Kepresentation of henefiotavies. — Having regard to this role the 

persons acting as trustees in succession under the will of a Farsi testator, 

made before Act X of 1866 came into operation, but proved subseguoo"^ 
adegnately represented all persons beneficially interested in the estate m ^ 
suits relating to it. — Ardesir Jekangir v. Bira Bai^ 8 B. 474. 

Under the provisions of the 0. P. Code, the representatives of 
are necessary parties to a suit for the recovery of trust property. — Annapn^ 
Dahee v. Noni Mdhun, 7 C. W. N, (S. N.) Ixviii (68). 

A trustee represents the persons beneficially interested, when ® 
is conceruing property vested in the trustee, and the contentioni^ bo 
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"the porsoDS benaGcially interested and a third party.— v. 
Saravanabagi, 18 M. 266 (272). 

A trustee sufficiently represents the beneficiaries for the purposes of a 
suit, and the beneficiaries entitled under the declaration of trust need not be 
made parties . — Beresford v. Ramasttbba, 13 M. 197, 

An executor of the will of a deceased Mabomedan, since the coming 
into operation of the Probate and Administration Act (V of 1881), cannot 
claim to represent the estate of his testator until he has taken out probate. — 
J^aitna v. Essa, 7 B. 266. Eeversed in appeal. — See Shaik ifoosa v. Skaik Bssa, 
8 B. 241. 

Where a suit for possession was brought by an executor in September 
1898 and the names of the beneficiaries who took possession of the estate 
during the pendency of the suit wore substituted as plaintiffs in November 
1900* -ETeld, that no new plaintiffs wore substituted within the moaning of 
S. 22 of the Limitation Act . — Jankabt ▼. Broio Mohtni, 7 C. W. N. 817. 

The representatives of a testator are entitled to sue for the enforcement 
of the due performance of the trusts created by him for religious and obarit* 
able purposes, and in which they are not personally interested, but their suit 
will be dismissed, unless upon their plaint they substantially allege a state of 
oiroumstanoes which, if proved, will constitute a distinct breach of trust.— 
Brojo Mohwi v. Hurrololl, G C. L. B. 63: 5 C. 700. 

Where a decreo for foreclosure was obtained against S who was the 
executor of bis father’s estate, and subsequently A, brother of and iff, a 
purchaser of some of the mortgaged properties from A, made an application 
to be made patties and to redeem : Beld, that they were not entitled to be 
made parties.—^oftanajido v Akkoy Kumar, C C W. N 488. 

A creditor of a deceased debtor cannot sue a person named as executor 
in the will of the deceased unless he has either intermeddled with the estate 
or proved the will An action commenced against the heir-at-law cannot be 
' continued against him after the grant of probate, but the executor must be 
added as defendant . — Dhirendra Eanta v. Kumar Saradindu, 1 C. L. J. 2S-n. 

A beneficial owner is not a necessary party for setting aside an execu- 
tion sale. It is competent to the Court to set aside the sale finally and con- 

• clusively as against the beneficial owner although his benamdar only, and 
not he, is made a p-arty to the proceedings.— Barorfa v. Chunder Kanta, 
29 0. 682 : 6 C. W, N. 706. 

In the absence of fraud or coUusion the decree obtained against an 
executor or administrator and the sole thereunder, are binding upon their 
BQCcessors. — Bat M^erbai v. Sfaganchand, 29 B. 96. 

Section 85 of the Transfer of Property Act (IV of 18S2), by reference 
to this rule, indicates, in very clear terms, who are to be regarded as repre* 
sentatives of parsons, and they are trustees, executors and administrators. — 
Xofo Suraj Prosad v. Gclab Ohand, 23 C. 517 (523) : 5 0. W. N. 640, 

In a suit by one legateo for a legacy bequeathed to him, the executor may 
apply for his protection that other legatees may be made parties, and in suqh 

• a case it is discretionary with the Court to make the addition of parties.— 

. PuTi}iQttam v. Kala Govindji, 26 B. 301. 
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When a suit for rent \7a8 brought against two persons as muiwallis, but. 
one of them who was a minor was not properly served and no guardian was- 
appointed on his behalf : Seld, that the mutwallis wore trustees and the - 
presence of all of them in the suit was essential, and the suit was properly 
dismissed for defect of parties,— Abdul "Rah v. H. 0. Eggar, 12 0. W. N. 
160. 

Where letters of administration, which were obtained by fraud, are not- 
revoked, the grantee to all intents and purposes alone represents the 
estate, and his receipts are valid discharges for all monies received by him 
as administrator.— DebenrfraNatfe v. Administrator-Qeneral, Bengal,!^ 0. W.N. 
802 (P. 0.) 

In an administration suit by a legatee, the executor is the only necessary 
party, ^nd the other legatees need not be joined as party defendants — 
Pramatha v. Suprakash, 53 C. 77 : 132 I. C. 904. 

When beneficiaries may be added as parties. — Beneficiaries are made- 
parties when the trustee is either wholly uninterested or has an interest 
adverse to their interest. — Bertsford v. Jtamasubha, 13 M. 197 ; Clegg v. 
Rowland, L. E. 3 Eq. 363. Where a suit for recovery of possession was 
brought by an executor, and the names of the beneficiaries, who took 
possession during the peudency of the suit, were subseguently substituted 
as plaintiffs, it was held that no new plaintiffs were substitnted within 
S. 22 of the Limitation Act; Janhabi v. Brojo Mohini, 7 C. W. N. 817. The 
beneficial owner can sue to get the benefit of a decree obtained by his trus* 
tee; Juggobundhoo v. Ntl Comul, W. E. (1864) 190; but he is not a 
necessary party to a proceeding for setting aside an execution sale ; Baroda v. 
Okunder Kanta, 29 0. 682 ; 6 0. W. N. 706. 


Joinder of tros- 
tees, execatorB and 
administrators. 


2. Where there are several trustees, 
executors or administrators, they shall all 
be made parties to a suit against one or more 
of them : 


Provided that the executors who have not proved their 
testator’s will, and trustees, executors and administrators out- 
side British India, need not be made parties. [S. 438.J 


COMMENTARY. 

Changes. — This rule corresponds to S. 438, C. P. Code, 1832, 
with some additions and alterations. 

The word where" has been substituted for "when” and the wo^ 
"trustees" has been added before the word "executors” and the wor^^ 
** outside British India" have been substituted for the words "beyon^^^he 
local limits of the jurisdiction of the Court.” By the above substitutions 
the scope of the section has been enlarged. 

“Several trustees, executors or administrators.” — Under tbisr^e/ 
where there are several executors, they must all be made parties, subjec 
to the proviso that an executor living outside British India need not na 
ipade a party. The onus is upon the defendant to show that the executo 
is living within British India.’ — Kumar Saradindu v. Dhirendra Kant, 
O.L. J. 484. 
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Where a Mahomedan testator bad by his will appointed throe exocn~ 

* tors only one of whom had acted and got possession of the estate, a suit by 
-the testator’s widow for administration of the estate was held sufficiently 

well constituted for the purpose of a motion for receiver, although only the 
. executor who had acted was made defendant, the other two executors not 
being parties to the suit. — 3afizaba% v. Abdul Karim, 19 B. 83. 

In a suit against a temple, all the trustees are necessary parties even 
•though there is an agreement between them authorizing one of them to 

• represent the temple: Adiraju v. Pattu, A. I. R. 1922 Mad. 405 : 77 I. 0. 
942. 

3. Unless the Court directs otherwise, the husband of a 
Husband of mar* Ktarried trustee, administratrix or executrix 
tried executrix not shall not as such be a party to a suit by or 
Aojoin. against her* [S. 439.J 



ORDER XXXII. 


SUITS BY OR AGAINST MINORS AND PERSONS OF UNSOUND 
MIND. 

1 . Every suit by a minor shall be instituted in his name* 
Minor to sue by by a person who in such suit shall be called the- 
next friend. next friend of the minor. [S. 440, paba. 1.] 

COMMENTARY 

History. — This rule corresponds to para. 1 of S. 440, C. P. Code, 1883, 

some omissions. The last sentence of para. 1 of the old section which 
ran as follows : " And may be ordered to pay any costs in the snit as if he 
ike plaintiff,” has been omitted. 

The second para, of S. 440, was added by S. 63*A of Act VIII of 1890, 
but that section has been repealed by the present Code, and the provisions- 
contained in Ss. 63, 63-A, 63*B, 53*C, 63*D and 53»E, by which Ss. 440, 
443, 446, 461 and 464 of the old Code were amended, have been now 
incorporated in the present Code in an amended form. 

Scope — Order SXSII has no direct application in oxecution*proceed* 
ings and in determining whether a minor is sufficiently represented m 
eseoution^proceedings the Court is at liberty to look at the substance of tba 
transaction . — Muhammad Shah v. Nawab, 109 I. 0. 521. 

Minor.— ‘Section 3 of the Indian Majority Act (IX of 1875) enacts that 
every person domiciled in British India who has not completed the age of 
18 years is inlaw deemed a minor ; but a minor of whose person or property 
a guardian has been appointed by the Court of Justice or whose property 
is under the superintendeuce of a Court of Wards shall attain his majority 
on completing the age of 21 years. 

The age of majority of a European British subject not domiciled nr 
British India is 21 years . — Rohilkhand and Kumaun Bank Ltd. v. 

7 A. 490. 

When a person, who by his father’s will is made a guardian of his- 
minor brother, and obtains probate of the will, such a guardian is not one 
“ appointed by a Court of Justice *’ within the meaning of S. 3 of the 
Majority Act (IX of 1875), and the minor attains majority on his completing- 
the age of 18 years . — Jogeih Chunder v. Umatara, 2 0. L. E. 577. 

to make the minor 

party period of majontT 

at 21 ,, notwithstandi^' 

that such minor would, but for such appointment, have attained majorKT 
at 18 . — Suttya Ghosal v. Suttyanund, 1 C. 388. 

The intention of the Legislature to be gathered from S. 8 of the 
Act (IX of 1875) would appear to be to extend minority to 21 ye^ 
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ase in cases ^vhero at the time the minor reaches the age of 18, his person 
or property is in the hands of a guardian.— v.Warubai, 13 B. 285. 

When a guardian has once been appointed to a minor tinder the provi- 
sions of Act XIj of 1853 or Act YIII of 1890, the disability of infancy will 
last till the age of 21. whether tho original guardian continues to act or not. — 
Hudra Prokash v. Bhola I7alh, 12 0. 612 ; Joyram v. Mahadeb, 13 0. W. N. 
643 ; Gordkandas v. n<irivalubhdas, 21 B. 281 ; Sadho Lai v. Murlidhar, 
29 A. 672 (F. B.) : 4 A. L. J. 597 ; Khwahisk Alt v. Surju Prasad, 3 A. 598. 
But see Dirj Mohun Lall v.- Rudra, 17 0. 944. But where the order of 
appointment is subseQuently set aside, the period of minority does not extend 
to 21 years.— Yflffflrdns v. Anandrao, 31 B- 590 1 9 Bom. L. E. 495. 

When an order is passed appointing a person to be guardian of a minor, 
the minor becomes a ward of the Conrt, even though no certificate be taken 
out by the person so appointed, and the period of this minority is extended 
to 21 years. — Girish Ghunder v. Abdul Selam, 14 0. 55 (8 C. 714, and 9 C. 901 
dissmUd from , 8 C. 967 /offotrai). See Shtvran Kondo y. Krishnahai,31 
B. 80- 8 Bom. L. R. 897. 

The words “ any other person who has not completed the age of 18 
years” in S 8 of the Probate and Administration Act (V of 1881), read with 
S. 3 of the Majority Act (IX of 1875). mean any other person not domiciled 
in British India Section 3 of Act V of 1831 therefore fixes the limit of the 
period of disability for the purpose of the Act, not only for persons domiciled 
in British India, but any other persons whether they bo aliens or not.— -/n Ike 
goods of Sewnarain, 21 C. 911 

Eiridence of minority.— The minority should be decided on positive 
evidence, and not merely on the appearance of the alleged minor, — KketUr 
Mohun V, Ramesnir, W, R. (1864) 304 ; Kalee Balder v. Sree Ram, W. E. 
(1864) 366 

A certificate of guardianship is not evidence of minority when the question 
of minority is in issue. — Gtmjra Kuar v. Ahlakh Pande, 18 A. 478 : and 
Satis Chunder v. Mohendro Lai, 17 C. 849 {followed in Bern Chandra v. 
Bhobo Prosad, 2 C. L. J. 69-f*,). 

In a suit to set aside a decree oa the ground of minority, the plaintiff 
relied upon a horoscope to prove his ago. Held, that the horoscope ^va3 not 
admissible under S. 32 (5) of the Evidence Act. — Satis Ghunder v. Mohendro 
Lai, 17 C. 849 ; and Bam Narain v. Monee Bibee, 9 C. 613. These cases have 
been distinguished in Goundan v. Goundan, 17 M. 134, where a horoscope 
which bad been a public record from ante litem motam was admitted in 
evidence as an "admission” under Ss. 17 and 18 of the Evidence Act, to 
prove the plaintiffs age. 

An entr^' in a school register as to the age of a boy is not admissible in 
evidence to prove the age. — Amrita Lai v. Jatindra Nath, 32 C. 165 (163). 

Object of having a next friend or guardian ad lifem. — Asa minor is 
considered incapable of prosecuting or defending a suit himself, it is necessary 
that his interests in the suit should be watched by an adult person. Such 
person is, in the case of a minor plaintiff, called his next friend, and in the 
case of a minor defendant, his ^uanftan ad litem. But it must be remembered 
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however that neither the next friend nor the guardian ad littm is a party to 
the suit. — Bupchand v. Dasodha^ 30 A. 65. 

Representation of minors in snits. — Whore a suit was brought by a 
minor without a next friend, and the objection was not taken until the case 
came on in appeal, when the plaintiff had attained majority, held, that the 
irregularity was waived. — Kamalakshi v. Bamasami, 19 M. 127 ; Fii» 
Bibi V. Kholcai, 55 0. 712 ; 111 I. C. 349 : A. I. R. 1923 Cal. 537. 

Where a suit was brought by a manager appointed by the Court of 
Wards, on behalf of an infant who had a right to sue, an objection to the 
manager’s authority was disallowed as merely technical.— Naratn v. 
Bjider Perkash, 10 C. 626 (P. 0.). 

Whore the manager of the estate of a minor authorized the plaintiff, la 
order to save limitation to institute a suit on behalf of the Court of Wards, 
which refused afterwards to sanction the proceeding with the suit, held, 
that the Judge rightly ordered that the suit be rejected . — Biseswar v. Shosh. 
Shikaresv-'aT, 17 C. 688 (P. C.). 

Where a suit was filed on behalf of two minors by a person who was 
not the certificated guardian of the minors, there being a guardian dmy 
appointed by a competent Court in existence at the time, held that 
the suit was wrongly brought having regard to this ride and that the plaint 
should have been returned for amendment.— Sftew Krishna v. BaS, 
20 A. 162 (13 0. 189 referred to). 

The rule of Mahomedan law, that an uncle cannot be the guardian of 
the property of a minor, does not prevent an uncle representing his 
nephew, under the Code of Civil Procedure as next friend in a suit.— 

Bari v. Bash Behari, 6 C. L. R. 413. 

A minor may sue for possession in the Msmlatdar's Court by his next 
friend although the Mamlatdar’s Courts Act (III of 1876) makes no provision 
for such a suit — Dattatraya Keshav v. Vaman Govind, 21 B. 88. 

A minor is not bound by the decree passed in a suit in which 
not properly represented as required by S. 2 of the Bombay Mm® 
Act (XX of 1864). — FtsTinw Keshav v. Ravi Chandra, 11 B. 130. 

Guru Churn v. Kalt Ktssen, 11 0. 402, and Sham Lai v. Ghasi a, 
23 A. 459. 

The eldest male member of a joint Mitakshara family, who is of fi^i 
age. and who may have power to manage the estate, is not the j 

of the minor co-proprietors for the purpose of defending a suit 
against the minors, unless he has obtained a certificate under X 
1858, S. 3, — Durgapersad v. Keshapersad, 8 0. 656 (P. C.) : H ^ t-i 
210 (P. C.); and Sham Lai v. Ghasiia, 23 A. 459. But see Padmani^ 
V. Mahadev, 10 B. 21. 

Defendant improperly impleaded as a minor — No objection 
the defendant during suit. Held, that it was not competent to the 9®^®° gji 
to sue subsequently for a declaration that the decree was not 
him ; he is estopped, from so doing. — Gangaram v. Mihire Lai, 28 A. 4 
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"Where a guardian bad not obtained a certificate under the Bombay 
Minors Act (XX of 1864), the minor was held to be not properly represented 
•in a suit in 'which a decree had been obtained against the guardian purport* 
ing to represent the minor. — Daji Eimat v. Dhirajram, 12 B. 18. 

No judgment or order passed in a suit to which a minor subject to 
-the provisions of Act XL of 1858 is a party, will bind him on bis attain- 
ing majority, unless he is represented in the suit by some person who has 
'taken out a certificate, or has obtained the permission of the Court to sue or 

• defend on bis behalf without a certificate. — Mrinamot/i y. Jogodiskuri, 5 C. 
450 : 5 0. L. B. 361. 

Suit on behalf of a person alleged to be. bnt not in fact, a minor. — 
Where in a suit instituted on behalf of a person alleged to be a minor 
-through his next friend, it is found that the plaintiff was not in fact a minor 
-at the date of the institution of the suit, the suit should not ba dismissed 
but the plaint should be returned for amendment. — Tagui Jan v, Ohaidulla, 
21 C. 866 ; Shamuga v. Narayana, 40 M. 743 : 41 I. 0. 510 ; Amritsaria y. 
•Gatnun, A. I. R 1926 Lah. 82 t 89 I. G. 363. A contrary view was taken by 
the Allahabad High Court in Skeoranta y. Bharat, 20 A. 90 : Buhul 
Amin y. Shankar Lai, 45 A. 701 • 77 I. 0. 30 : A. I. E. 1924 All. 54, where 
it was held that in such circumstances the suit should be dismissed. 

Whore in a suit it was through a bona Jtd# belief that the plaintiff was 

• described as a minor and was represented by bis mother as bis next friend, 
•held, that in as much as the suit was instituted by the right person, though 
‘through another purporting to act as hU next friend, the suit was maintain- 
. able.— Narcijan v. Dulal, 100 I. C. 469 *. A. I. R. 1927 Cal. 477 Taqui Jan 

y. ObaiduUa, 21 0. 866. But see Skeoranta y. Bharat, 20 A. 90 at p. 91, 
■where a contrary view was taken. 

Decree against a major, treating him as a minor. — A decree 
obtained against a person treating him as a minor, while in reality be was a 
major at the date thereof, is not a nullity; eonsequeutly, a sale in execution 

• of a decree cannot be set aside on the ground that the Court bad no jurisdic- 
-tion to pass the decree. — Seshagiri v. Banumanlha, 39 M. 1031. 

Sufficiency of ‘ • • ' Where in a suit 

"the plaint was heads ■ and guardian 

• on behalf of the r the plaint not 

’having bean framed in accordance with the provisions of this rule, proceedings 
were bad in law. — Sbonai Bewa v. Monoram^ 11 0. L. E. 15. 

Where a suit is brought in violation of this rule or of the provisions of 
Act XL of 1858, the proper coarse fora Court to pursue is to return the 
plaint in order that the error may bo rectified. — Bussick Das y. Preonath, 
10 0. 102. 

. -_;i. — . erly framed, the proceedings in 

was dismissed as against the 
• 102. See also Eongola Dossee y. 

Saroda Bosjee, 13 B. L. B. App. 2: 20 W. E. 43; Ganga Prosad v. Umtnca 
•Ghum. 14 C. 754 : 32 C. 296 (P. 0.) : 9 C. W. N. 201 : 1 C, L. J. 534. 
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Where, on a 'construction of the plaint, it is found that the minor is 
the real plaintift, the mere fact of the improper description of the 
minor is not a ground for dotting aside the decree, but the decree 
must be taken to be in favour of the minor as if the suit had been properly 
framed . — Alim Buksk v. Jkalo Sibi, 12 C. 48 ; Bhaba Perskad v. Secrtr 
iary of State, 14 C. 159 (F. B.) ; Jogi Singh v, Kunj Behan, 11 C. 509 ; Kedar 
Prosnnno v. Prolap Chunder^ 20 0. 11 ; Suresh Chunder r. Jngui Chnnder, 14 
C, 204 But see Ganga Prosad v, UmbieaOhtim, 14 0. 754. 

Estoppeh—A minor, who, representing himself to be a major and 
competent to manage his affairs, collects rents and gives receipts therefor,^ is- 
estopped by bis conduct from recovering again the money once paid to him, 
by instituting a suit through a guardian . — Bam Batun v. Shero Nandan, 29 C. 
126 : 6 G. W. N. 132. Similarly, a minor, who, representing himself to be 
of full age, sells certain property and esecutes a registered deed of sale, is • 
estopped from seeking to have the sale set aside on the ground of his- 
minority at the time of the sale . — Ganesh v. Bapu, 31 B. 198. A Court of 
equity will deprive a fraudulent miuor of the benefit of the pica of infancy ; 
but one who invokes the aid of the Court, must prove not only that the 
minor practised a fraud on him, but also that he was deceived into action by 
such fraud.—BroAwo DuU v. Bkarmo Das, 26 C. 381. 

Applicability of Or, XXXII to executlon-procesdings.— The pf^ 
visions of Or. XXXII, 0. P. Code, relating to “ suits by or against minors 
have no direct application in proceedings in execution after the rights of tbs 
parties have merged in a good and valid decree. The Us in respect of which 
it is^ essential that a minor defendant should he represented by a dmy 
appointed guardian is at an end after the decree is passed. In determmiog 
whether a minor was sufficiently represented in the execution*prooeedm|8{ 
Courts are at liberty to look at the sobstance of the transaction; 
Bkusan v. Surendra Nath, 35 C E. J. 9 t G4 I. C. 25. See also Uateur 
Basul V. Abdul Soid, 30 C. W. N. 86 ; 89 I. C. 765 ; Banst Dhar v. Uahaw 
mad Suleman, S L. L, J. 464 ; 97 I. C. 181 : A. I. B. 1926 Lah. 490. 

Liability of next friend for costs of the suit.— Where a smt 
brought by a miner through his next friend is dismissed and the Court finds- 
that the suit was not for the benefit of the minor, the Court may direct the- 
next friend to pay the costs personally. — Geereeballa v. Chunder Kant, ^1^ 

213 ; Venkataranian v. Ponnusami, 106 1. C. 131 But in such a case if the 
Court finds that there were reasonable grounds for instituting the snit and the 
nest friend has acted in good faith the Court will not make the nest . 
liable for costs but direct its realisation out of the minor's estate . — DcvHoai 
v. Jefferson, 10 B. 248. 

Where salt is ^ instituted 

institoted without behalf of a minor without a nest friend, tne- 
nextfrjfcBd.piatut defendant may apply to ha^e the plaint taken 
to be taken eff the off the file, with costs to be paid by the 

or other person by whom it was presented. 

(2) Notice of such application shall be given to 6«ch 
person, and the Court, after hearing his objections (if 
may make such order in the matter as it thinks fit. C®' 
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COMMENTARY. 

Alterations — This rule corresponds to S. 442, C. P. Code, 1882, with 
the substitution of tho words "tehere a sutt is instttuied" for the words "if a 
plaint be filed” which occurred in the beginning of the old section. 

Taking the plaint off the file. — This rulo refers to a case where tho 
plaint on the face of it appe-irs to have been filed by a person who was a 
minor.— Pent Earn v. Earn Lai, 13 C. 189 [followed in 44 M. L. J. 515); 
Eattonbai v. Ghabtldas, 13 B. 7. 

Where the plaintiff who was a minor brought a suit without a next 
friend and his minority was not apparent on the face of the record but is 
proved on the trial of an issue in the suit itself, the Court ought not to 
dismiss the suit at once but should allow a reasonable time for a next friend 
to come on tho record and go on with tho suit and it is only if no one comes 
forward that it should reject the plaint (13 0. 189 relied on). It is no doubt 
open to tho minor on attaining majority to drop the suit as not properly insti*- 
tuted but he is not bound to do so , he could affirm the previous proceeding 
and continue the suit : Puppoolk v. Manakkal, 74 I. C. 309 r 44 M. L. J. 515 :. 
A. I. E. 1923 hlad. 553. 

The Courts, as a rule, only strike the plaint off the file where it appears, 
on the face of the plaint, that it was filed by a person wbo was a minor, or 
when it is proved that it was filed with the knowledge that the plaintiff was- 
a minor, and with the intention of deceiving the Court, and evading the 
payment of costa in case the plaintiff fails in the claim. When the fact of 
minority is a bona fide question of evidence, and the defendant’s allegaiioo is 
found correct, then the usual course is to suspend all proceedings, and to 
allow sufficient time to enable the minor to havo himself properly repre* 
sented by a next friend. —PaWento* v. Chabildas, 13 B. 7 ; Mt. Durga Devi v.. 
Gvr Naratn, 69 I. 0. 401. 

Where a minor plaintiff sued without a next friend and the defendant 
had not appeared but the irregularity was apparent on the examination of 
the plaintiff ; held, that it was the duty of the Judge to take notice of the 
disregard of the provisions of Or. XXXII, r. 1 and to refnse to proceed 
further with the case so illegally commenced ; 'MaungSan v. Mating Nyi^ 
3 E. 239 : 89 I. C. 870 : A. 1. B. 1925 Bang. 325 ; Eaja Lohar v, Nur 
Mohammad, 115 I. 0. 456. If the defeDdant appears and does not obj'ect, 
tho Court should not rej'ect the plaint but should allow the plaintiff time to 
get himself properly represented ; Ali Ahmad v. Said Mian, 4 Ii. 390 : 75 
I. 0. 1028 : A. I. E, 1924 Lab. 188. 

Costs to be paid by the pleader, etc. — Where the plaint in a suit was 
not framed in accordance with the provisions of S. 440, C. P. Code, 1882 
(Or. XXXII, r. l),the High Court, on special appeal, directed that the 
pleaders of tho original and of tho lower appellate Court, should be called 
upon to show cause why they should not be ordered to pay the costs of the 
suit and the appeal. — ShonaiBewa r. JUonoram, 11 0. L. B. 15. 

When a suit is instituted by a minor without a next friend, the pleader 
or any other person presenting the plaint is liable for costs bnt the Court 
should not make a minor’s estate liable for costs. — Amiehand y. ColUcior of 
Sholapur, 13 B. 234. 
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Decree in suit instituted by minor without next friend. — ‘Where, 
■in a suit instituted by a minor without a next friend, no objection as to the 
.plaintiff’s minority is taken by the defendant and a decree is passed, 
■the defendant will be deemed to have waived his objection. The institu- 
tion of a suit by a minor without a next friend is not a nullity but is 
merely an irregularity which can be waived by the conduct of the defendant; 
^amalakshi V. Bamasami, 19 M. 127 ; Puli Bibi v. Khohai, 55 0.712:111 
I. C. 349 : A. I. E. 1928 Cal. 537. 

Guardian for the (1) Where the defendant is a minor, 

suit to be appoint- the Court, on being satielied of the fact of his 
«d by Court for minority, shall appoint a proper person to be 
minor defendant, guardian for the Buit for such minor. [S. 443.] 

(2) An order for the appointment of a guardian for the 
•suit may be obtained upon application in the name and on 
behalf of the minor or by the plaintiff. 

(3) Such application shall be supported by an affidavit 
verifying the fact that the proposed guardian has no interest in 
■the matters in controversy in the suit adverse to that of the 
minor and that he is a fit person to be so appointed. 

[S. 466, PAEA I.] 

(4) No order shall be made on any application under 

"this rule except upon notice to the minor and to any guardian 
of the minor appointed or declared by an authority competent 
in that behalf, or, where there is no such guardian, upon notice 
to the father or other natural guardian of the minor, or, where 
there is no father or other natural guardian, to the person in 
whose care the minor is, and after hearing any objection which 
may be urged on behalf of any person served with notice under 
■this sub-rule. [New-] 

COMMENTARY. 

Alterations.— Sub-rule (l) corresponds to para 1 of S. 443, 0. P. Code, 
1882, with some alterations and omissions. The last sentence of para. 1, svd 
'the whole of para. 2 of the old section have been omitted. » 

Sab-rules (2) aad (3) correspond to para. 1 o( S. 466, 0. P. Coda, 1883, 
with some verbal changes. 

Sub-pile (4) is new. This rule has been inserted to protect the interests 
of the minor. No order under this rule shall be made unless some one 
interested in the welfare of the minor is served with notice. It seems to 
have been framed adopting the prInciNe ot Suresh Chunder v. 

■204 (P. B.) noted below. 

" This is based on S. 443. The Committee think it necessary to ensure 
tthat notice should reach one, interested in the minor’s welfare, and this rule 
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aims at securing this result. The form of application and notice in con- 
formity 'with this sub-rule will bo inserted in the Schedule of Forms. ” — See- 
the Heporl of the Special Committee. 

Duty of Court to appoint guardian ad litem. — It is the duty of 
the Court to appoint a guaidtan ad Ittem for a minor defendant under 
Or. XXXII, r. 3, 0. P. Code. A person who is merely appointed to conduct 
a case on behalf of a minor is not a lawfully appointed guardian within the 
meaning of Or. XXXII, r, 3. — Musst. BarXat Bibi v. Mohamed Amtn, 33- 
P. L E. 551 

A decree passed against a minor without a proper guardian ad htem 
appointed for him is a nullity. — Jamilennesm v. Ijjatannessa, A. I. E 1929' 
Cal. 586 (ref. to 31 A. 572 (P. 0.) and explg. 26 B. 337 (P. C.) ). 

' No person can be appointed guardian without his consent. At the same 
time where the Court has given sanction and approval for the appearance of 


same time where no notice or summons is served on the guardian of the 
minor, and no order was made appointing a guardian for the minor, and 
there was no appearance by tho so-called goardian at any stage of the pro* 
oeedings, a decree passed against the minor is not binding on bim.»i?anf 
Ohhattra Eumari v. Panda Badha Mohan, 66 I 0. 137 r 3 P. L, T. 461 
(26 0. L J. 258, 37 A. 179. 20 C. L. J. 469, 2 P. L. T. 617 relied on). It is 
the duty of the Judge himself to decide who is the proper person to be 
appointed as guardian ad litem ; Bam Chandra v. Joii Prasad, 29 A. 676. 

Where certain persons were suedas partners of a firm, the decree passed 
in the suit was not bad simply because one minor member of the firm was 
impleaded as a major when really he was a minor. — Oauri Shanhar v. Keshab 
Deo, 114 I. C. 881 ; 27 A. L. J. 204 ; A. 1. E. 1929 All. 148. Bat the 
principle that the manager of a j'oint family represents the whole family- 
does not apply to a case whore a minor member is impleaded as such ; in 
such a case it is the duty of the plaintifT to get a proper guardian appointed 
for the minor, and if this procedure is not followed the decree passed in 
the suit cannot bind the minor. — Chandi Prasad v. Balaji, 53 A. 427 • 129 
I. C. 560 : 29 A. L. J. 152 : A. I. R. 1931 All. 136. 

It has been held that Or. XXXn, r. 3, C. P. C. applies to proceedings 
taken ogainst a minor in the Revenue Courts under S. 81 of the Agra Tenancy 
Act.—Madho Singh v. Keshab Deo. A. I. E. 1931 All. 656. 

Guardian ad litem.'''-AppointmeDt of a gnardian ad litem other than 
the certificated gnardian is a mere irregularity and would not of itself Titiate 
either the decree passed ora sale consequent upon such a decree. — Jogeshxoar 
Narain r. Lala Mooralidhar, 7 C. L. J. 270 ; Dammar Singh r. Pirbhu Singh, 
29 A. 290 ; Midnapvr Zemindary Co., Ltd, v. Gobinda, 8 0. L. J. 31 and 
81 A. 7. 

There is nothing either in the Code or in any of the authorities to lay 
down that merely because a person has executed a document or entered into 
a transaction on behalf of a minor, that same person cannot he validly- 
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appoiofcecl the minor's guardian adUtem in asuifc brought against the minor on 
the docainsnt or the transaction ; tho question is a question of fact not 
governed by any hard and fast rule, thongh in a vast majority of cases the 
appointment of such a person would bo wholly undesirable. 
someswara 'Baa v. LaJcshmanaswami, 52 M. 275 (F. B.) : llo L C. 801 ; 
A. I. B. 1929 Mad. 213 ; 29 L, W. 135 : 5C M. L. J. 175. The mere 
appointment of the executant of a document (in this case of the father of 
the minor who had executed a mortgage bond) is, by itself, not void : the 
question of prejudice has to bo gone into. — Sri Marittkittnamiar v. Sii&ra* 
mama, 118 I. C. 831 : 29 B W. 393 : A. L B. 1929 Mad. 393. 

■When the Court is satisfied of tho fact of the defendant's minority, it 
should follow the procedure laid down in this rule instead of dismissing the 
suit. — Bohilkhand and Kimaon Bank Ltd. v. Row, 7 A. 490. 

Where no adr-' r* •; »?rAct 

XX of 1864. there • ’ ■ . . ' Utem 

for the purpose of , • . • ■ . hagan 

Ratchand, 5 B. 306. 

Where a guardian ad hiem has once been appointed, bis appoiofcment 
enures for the whole of the Us in the course of which it has been made, includ* 
ing proceedings in execution and appeal. — Jicala Dei v, Pirhhu, 14 A. 35. 
also Venkata v. Alakarajamba, 22 M. 187, wfaere it has been held that the 
appointment of a guardian ad liUm in a Court of first instance enures not 
only for the term of the proceeding in that Court, but also for purposes of 
appeal; Krishna Pershad v. Qosla Behari, 5 C. L. J. 434; Shanibu v. 
Kanhaya, 4:i A. 61Q: 20 A. L. J. 599; Bfiapelw v. BAarwa, 45 A. 623: 21 
A, L. J, 691 ; Zarina Bihi v, Wazuddi, 59 0. IIOS. 

A guardian ad Utem is not a party to a gait or appeal. He is merely 
named in the record as the person appointed by the Coneb to look after 
the interest of the minor So, whore a guardian ad litem of a defendant- 
respondent is not made a party to an appeal filed by the plaintiff, uetd 
after tho period of limitation for filing such appeal has expired, the appoai 
is not for this reason time-barred ; Rup Ghand v. Dasodha, 30 A, 55 : Khem 
Karan v. Har Dayal, 4 A. 37. 

In a suit by a husband for divorce under the Parsi Marriage Act 
(XY of 1865), a guardian od litem must be appointed, if the defendant be 
under 31 years . — Sorabji Oawasjt v. Buchoobai, 18 B. 366. 

Where an ez parte decree was passed against a minor on the footing th:^ 
be was a major and objection having been raised in execution a guardian ^ 
litem was appointed and a fresh decree was passed. Seld that the suit should 
be taken to have been instituted against the minor on the date it was 
originally filed, Beld also that the restoration of the case and the appoi“"‘ 
monfc of a guardian did not amount to the addition of a new 
AH Shah v. Piarey Lai, 128 1.0.438 : 28 A. L. J. 938; A. I. B. 193U 
AU. 614. 

In a suit brought against four brothers two of whom ware majors and 
two minorg, the minora wore represented by their brother and certificated 
guardian without his formal appointment as guardian ad litem by the 
• on formal applicatiou by the plaintiff and a decree was passed against the 
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four brothers, the minors being represented as above by a certiOcated 
guardian. Held, that in substance the minors wore duly represented in the 
suit and the dccrco passed against them was binding upon them, the 
absence of the formal application being a more irregularity not affecting 
the merits of the case. — Satyendra v. Panckatton, 128 I. C. 81 51 C L. J. 

362 : A. I. R 1930 Cal. 455. 

’Where a decree is obtained against a minor without having a guardian 
•appointed for him or with a disqualified person appointed as guardian for 
him, the result is as if the minor was not represented and the decree must be 
regarded as a nullity. Bob whore a qualified person was appointed guardian 
but there was some irregularity in the proceedings or whore, on account of 
■the fraud of the opposite party the appointment of one person as guardian 
was obtained instead of another who would have condneted the case better 
on behalf of the minor, the decree is not ipso facto a nullity. In such a case 
the irregularity or fraud must he shown to have prejudiced the minor before 
he is entitled to appropriate relief.— Gnuffartf/u v. Armilli Satyanarayana, 
134 I C. 188 : 34 L. W. 317 A. I. R. 1931 Mad. 674. 

The real basis of the binding character of a decree against a minor is the 
fact of his having been duly represented by a proper person and not the 
mere existence of a formal order appointing a guardian for him. Even if 
there is the order but the guardian does not properly represent him, the 
decree should not be binding — 3fa«<. Straj Fatima v. Mahmood Ali, A. I. B. 
1932 All. 393 (F. B.) : 30 A. L. J. 437. 

The more fact that the guardian did not enter appearance and take steps 
in connection with the appeal does not of itself show that he was either 
unable or unwilling to act or that ho was guilty of neglect towards the 
minor. — Zarina Btbt v. Wazudd%, 59 C. 1108. 

When defendant pleads minoplty. — When minority is pleaded as a 
-defence to an action, a guardian should be appointed for the defendant, and 
a preliminary issue should bo framed and tried as to whether defendant is or 
is not a minor. If the defendant is found to be a minor, a guardian ad litem 
should be appointed for him ; but if he is found to be a major, the guardian 
appointed for the enquiry should cease to act and then ho may conduct his 
own case. — Kasi Dass v. Eassim. Sait. 16 M. 344. See also Puma v. 
£e}oy Chand, 18 0. L. J. 18 : 17 C. W. N. 549 ; Narsey Tolcersey v. 
Sachindranath, 31 Bom. L. R. 1007. Similarly if a dispute arises as to 
whether a minor is the legal representative of a deceased party, the Court 
should appoint a guardian ad litem and decide the matter; Riikmaniv. 
Veerasami, 80 I. 0. 942 : 47 M. L. J. 370: A.I. R. 1924 Mad. 813. 

If there is any doubt as to the minority of the defendant, that qnestion 
■ought to bo made an issue in the ease and the Court ought to decide whether 
it is a case in which a guardian ought to be appointed. It is not sufficient 
for the Court by just looking at the defendant to come to a conclusion that 
he is not a minor ; Bam Gobind v. 96 I. C. 273 : A. I. R. 1926 Pat. 
489. 

Estoppel.— When a person was sued as a minor by his gnardian ad 
litem, and it appeared that he was in fact a major at the date of the snit, and 
that he knowingly allowed the gcardian ad litem to condnet the defence on 
his behalf: /irfd that he was bonnd by the decree passed in the suit, and 
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cannot afterwards sue to set aside the decree and 
Bamachari v. Diiratsami, 21 M. 167. 

Where no guardian ad litem appointed. — W. 
appointment of a guardian ad litem of u minor defenda 
prescribed by this rule and a decree is passed against him, l 
nullity and it cannot bo enforced against him. — Bhura Mai \ , 

21 A. 383 (F. B.) (14 0. 204 referred to) ; DaJceshur Pershad v. . 

25 ; Baniiman v Muhammad, 28 A. 137 ; Daji Bimat y. Dhirajrav 
Rasthdunnissa v, Muhammad^ 36 1. A. 168 • 31 A. 672 : 13 G. W. 

6 A L. J. 822: 11 Bom. L R. 1225: 19 M. L. J. 631: 3 1. 
Balkesen v. Tapesur, 17 C. W. N. 219 . Lala Rampint v. Thakur *- 
(l921) P. 335: 2 P. L. T. 6l7 ; Pande Satdeo v. Ramayan, 4 P. L. T. - 
2 P. 335 : 71 1 C. 705 , Puma y. Bejoy Chand, J8 C. L J. 18 : 17 0. W. 
543 ; Narendra v. Jogendra, 19 C. W. N. 537 , Surendra Nath v. Aghore Natl. 
25 C. W N. 525 : 62 I. 0. 464; Umapatt y. Sheikh Masietulla, 37 0. L J. 496 : 
72 I. C. 475 - A I. E. 1923 Cal. 692. 

Where one of the defendants in a suit for a declaration of a right of 
way is a minor, and he is not represented by a guardian, the suit ought to 
be dismissed. No etleetive decree can be made in the absence of one of the 
persons jointly interested in the servient tenement ; Sadhu Charan v. Indra-- 
Mohan, 64 I 0. 90 (25 0. W. N. 249 at p. 252 /olid.). 

Formal order for appointment not absolotely necessary.-^’Under 
this rule the Court is bound, after satisfying itself to the fact of minorityr 
to appoint a proper person to acton behalf of a minor in the conduct of a 
suit; and this rule should be strictly followed. Bat where the Court by 
its action has given its sanction to the appearance of a person as such a 
guardian, the absence of a formal order of appointment is not necessarilr 
fatal to the proceedings. — Walian y. Banke Behan, 30 0 1021: 7 0 \V. N. 
774 (P. 0.) (14 C. 204 and 16 C. 40 (P. 0.) referred to) \ Pande- 
Satdeo v. Ramayan. 4 P. L. T. 147 : 2 P. 335 : 71 1. 0. 705. See also 
Vilhaldas v. Dattaram, 26 B. 298 ; Kedar v. Protap, 20 G. 11 ; Keshawesarin 
dra Y. Debendrabala, 4 P. L. J, 213 ; Hanuman Prasad y. Muhammad Ishaq, 
28 A. 137 : 2 A. L J. 615 ; Midnapore Zemindary Co. Ltd. v. Qobinda, 8' 

0. L. J. 31 ; Sur«s Ohunder v. JugutGhunder, 14 0. 204 (F. B.) ; Bari v. Bhiba- 
neswari, 16 0. 40 (P. 0.) ; Udhan Singh v. Ourdit Singh, 39 P. W. B. 1919 
Kairajmal y. Daim, 32 C. 296 (P. 0.) : 9 0. W. N. 201 : 1 0. L. J. 684 i 

7 Bom. L K 1 ; 2 A. L. J. 71 : 32 I. A. 23 : Narain Das v. Ralli Brothers, 
61 P. E. 1915 ; 136 P. W. B. 1915 ; Sat Deo v. Jai Nath, 9 0. L. J. 141 : 67 

1. C. 808 ; Rani Qhhattra Kumart v. Panda Radhamdhan, 3 P. B. T. 451 : 
66 I. 0. 137 ; Darshan Singh v. Batan Lai, 9 O. and A. L. E. 463 : 

821; Mata Ghulam Singh y. Sital Prasad, 26 0. 0.113: 741.0. 409; 
Phulli Y. Debi Parskad, 6L. 38; 75 1,0.449; A. I. E. 1923 Lab. 675;' 
Sadasheo v. Karim, 92 I. 0. 241 : A. I, E. 1926 Nag. 267. In Ramchandra v. 
Joti Prasad, 29 A. 676 ; (1907) A. W, N. 225, it has been held that the duty 

of the Court is not a more matter of form. It mnst not only appoint a 
guardian but satisfy itself that the proposed guardian is a fit and propev 
person to represent the minor, to put in a proper defence and generally 
act in the interests of the minor. 

The failure to issue notice to all parties concerned in the 
the appointment of a guardian and the misdescription of the nature of 
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V. C/iinniaft, 4 D. W. 862 : 86 I. C. 794. An order appointing a goardisn 
' ad litem of a minor defendant wUbont giving notice to the minor as reouiwd 
by Or. XXXII, r, 3 (4) is without jurisdiction and is liable to be set aside- 
Bajendra Prasad v. Prabodh, 2 P. L. T, 116 : G P. L. J. 82 • Bani 
■Chkaitra Kumari v. Panda Badha Mohan, 66 I. C. 137: 3 P L T* 451- 
Musst. Barkat Bibi v. Mahomed Amin, 33 P. L. R. 551. But no 'irregularity 
by way of an omission to send a notice as required by Or. XXXII r 3 
will operate to render void tho presumed representation of the minor in a 
suit by a guardian ad litem appointed for him, unless such an omission has 
in fact prejudiced his defence ; Tirumala Oharyulu v. Ammisetii, 46 M. L. J. 
363 ; Sukha v. Lachmi, 26 A. Ii, J. 834 : 113 1. 0. 829 : A, I. B. 1923 All. 621 ; 
Shaik Abdul Karim v. Thahir Das, 65 C. 1241 : 32 0. W, N. 665 : A. *L R. 
1928 Cal. 844 : 113 I. G. 843 ; Sar/araz v. Dy. Commr., Gonda, 117 I. b 475 : 
A. I. E. 1929 Oudh 481, 


Order XXXH, r. 3 (4) applies only to cases whore an application i® 
made for the appointment of a guardian in tho name of or on behalf of the 
minor or the plaintiff ; but when on the death, retirement or removal of a 
guardian, another guardian is appointed in his place, no such notice is 
onessary; Sri Thakiir Badha Krishna v. Lakihmi Karayan, 1 P. L. B. 

2 P. 273: 4 V. L. T. 329 : 71 I. C. 341; PhulU v. Debt Pershad, 
A- E. 1923 Lab. 675 : 75 1. C. 449. 


, '*ita —There is no authority in the C. P. 0. to award costs personally 
guardian ad litem.— Warostmlia v. Lahhmipati, 8 if. 263; StU 
Atimaa^ v. . Ehatoon, A. I. E. 1929 All. 18. 

tho omooacd rule (of 1037) no notico is ossentisl.- 
'-mforost aro Ukolrti''tivos of tho minors oro portios lo tho snit ona_ thoh 
intorosts aro iiaoiy to . minors, no notioo noed bo issued 

rorA.lt"927«nd1i«S;«v. < 7 ^/ 00 . Sasul C. 


-f- t.- Any person who is of sound mind 

next (fiend or be fliQCl XlSiS atv motr onh q.c nPTt 


Who may act as 


ana nas au jjj 3 .jority may act as nest 
.appointed gasrai-i friend of a his guardian for the 


AQ (of the salt.' 


suit: 


Provided tliat the interest of » 


[Ss. 445 & 457.] 
uxkdu va a. jg not adverso to 

that of the minor and that he isnot,*V ^ ^ friend, 

a defendant, or, in the case of a guarff.^j. [jja suit, a plaintiff. 

' (2) Where a nainor has a gnardippo^tgg op declared 
■by competent authority, no person . sooh guardian 

shall act as the , ext friend of the miigp jje appointed his 
guardian for the ait . unless tho Gourt^gj Jopg^ /op pgasous 
'to be recorded, that it is for the minor’s -^pe that another 
person be permitted act or be appointe'/j,e o^gg poay be. 

• [Ss. 440 & m] 
(3) No person hall withont his, nt * ointed 
guardian for the suit i. i ■'! ...'i, ■ 

.J 
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{ 4 ) Where there is no other person fit and willing to act 
•••as guardian for the suit, the Court may appoint any of its officers 
to be such guardian, and may direct that the costs to be incurred 
'by such officer in the performance of his duties as such guardian 
•shall be borne either by the parties or by any one or more of the 
parties to the suit, or out of any fund in Court in which the 
'minor is interested, and may give directions for the repayment 
•or allowance of such costs as justice and the circumstances of 
the case may require. [S. 456, paea. 2-3 


COMMENTARY. 

Alterations in the rale.— Sub-rule (1) correspond to Ss. 445 and 457 
'Of the C. P. Code, 1832 The provisions of those two sections have been 
tamalgamated in this snb-ralo with some alterations and omissions. The 
words " nor a married woman can be so appointed," which occurred in the 
.concluding part of S. 457 of the old Code, have been omitted ; the omission 
-seems to have been made adopting tho views in Astrun v. Sharip, 17 0. 488 
(F. B.) and KuttiaU Saji v, Kttnhi Putka, 29 M. 53, and to set at rest the 
•conflicting rulings on the point. The case (6 C. L. J. 36 : 11 C. W. N. 176-n.) 
in which a contrary view was taken has been overridden by the above 
omission. Under the present Code, a married woman may be nest friend 
. and may also be appointed as gcardtan ad litem. 

SubTuIe (2) corresponds to para. 2 of Ss 440 and 443, C. P. Code, 1832, 
‘with some alterations and omissions The provisions of those two paras 
'have been amalgamated in this sob^rule with some modifleations. 

Sub-rule (3) is new. It is based on the principles laid down In Uma 
-Sundari v. Bamji, 7 C. 242 : 9 C L. R. 13 and in Mulji v. Chfiagan, 6 B. 306- 

Sub-rule (4) corresponds to para. 3 of S. 456, with some modi* 
‘ fleatioDS. 

Gonstraction and scope of rale. — Or. XXXn, r. 4 and other rules as 
‘ 1 . > ... 1 provisions of r. 3 

’ . of guardians. — Sackiappav. 

It has been doubted whether Or. XXXII, r. 4 can be applied to the 
case of a Hindu idol. — Shri Gopal v. Krishna Sunder, 27 A. L. J. 1251. 

Who may be next friend or guardian ad litem. — If in a suit the 
..personal interest of the next friend of a minor conflicts with his duty 
towards the minor, ha is not competent to act as his next friend nnless be 
■ shows uberrima fides. In such a case the minor is not properly represented 
.and BO the decree in the suit is not binding on him. — Bej'oy Singh v. 
Sm. 2dathuriya Debya, 56 I. C, 97. 

A person who is to succeed to the property of a minor on bis death has 

• an interest adverse to the minors ' : and. if he is not a blood relation of the 

• minor, he i • • . ’*• 

^ed by the • 

I property.— ' , * 
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On tlie re-martiage of a Hindu widow, if neifclier she nor any other* 
person has been specially constituted by the will of the deceased husband 
the guardian of the child, a proper male relative of the deceased husband, . 
should ordinarily be appointed guardian of such child in preference to bis- 
re'inarried mother. — Kkmhali t. Bant, 4 A. 195. 

The rule of Mahomedan law, that an nnclo cannot be the guardian of 
• the property of a minor, docs not prevent an uncle from representing his - 
infant nephew under the 0. P. Code aa nest friend in a 8uif-~^.dM«Z Bari v. 
Bash Behari. 6 0. L. E. 413. 

A married woman may act as the next friend of an infant plaintiff.— 
Asinin Btht v. Skartp Alondul, 17 C. 488 (P. B.) (11 C. 733 overruled). 

Guardian ad litem with adverse interest— Decree if bindinl on 
minor. — A minor defendant represented in a suit by a guardian ad Htem • 
whose interest is adverse to that of the minor, is not represented at all, and 
any decree passed in the suit is a, nulUty bo far as the minor is wncemed ' 
(following jRaalMd-fw-maso v. Muhammad Ismail, 31 A. 572 (P. 0.)*. 3 1. C. 
864); Sellappa Gcwidan v, Masa NatJeen, 47 M. 79: 76 I. 0. 1018: 
A. I. B. 1924 Mad. 297 ; JETasm v. Bahihur^ 26 A. L. J. 777 (case of a 
minor belonging to a joint Hindu family, represented by an undivided 
brother who was shown to have an adverse interest and it was held that there 
was no adequate representative and that tho decree was liable to be set 
aside), Chtranjt Lai v Sved Jhas 46 A. C20 ‘ 79 I. C. 566: A. 1. E. 1924 ' 
All. 761. The appointment of a guardian ad litem whose interest is adverse 
may not render the decree a nullity in every case—Per BanV'iD, 0. X in- 
Shaik Ahdtil Eartm v Thohirdas, 65 C. 1241 : A. I. E. 3928 Cal. 844. A 
mere defect in following the rule as to representation of minors is not neces* 
sarily fatal to the proceedings so as to render void a decree against the 
minor , V JTowa/awwaf, 43 M. 842; 39 M L. J. 376; Eaw'fl* 

stcatnt V, BoraisuaTm, 44 M. L d. 299 : 73 I. C. 409 : A. I. E 1923 Mad. 465 ; 
Venlcaiachalam v. Paramasttam, 62 M. L. J. 709 . A. I. E. 1927 Mad. 668. 

"Where in a suit to enforce a mortgage executed by the manager of a 
joint Hindu family he is himself appointed guardian ad litem of the minor 
members impleaded in the suit, and a decree is passed on confession of judg' 
ment, the decree is a nullity as against the minors for the manager was not a 
proper person to he appointed as a guardian ; Murlidhar v. Ftiaml'ar Lai, 44 
A. 525 ; 20 A. L. X 329 : 66 I. C. 372 

V/hen a person has executed a dooument ox entered into a transaction 
on behalf of a minor as his guardian, the appointment of such person as 
guardian ad litem of the minor in a snit brought against him on the docu* 
ment or transaction in question is not necessarily void without any enqoiry 
into the particular circumstances of the case. It is a question of fact governed 
by no bard and fast rule of law and there is nothing either in the Code or in 
any of tho authorities to lay down nofe merely that such a person should 
a rule bo appointed but cannot in any circumstances be validly appointed ; 
Mttddun Venkatasomeswara Boo y. Lakekmanastvami, 52 M. 375 (H B.) : ' 

I. C. 801 ■■ A. I, H. 1923 Mad. 213 29 1. W. 136 ; 86 M. Ii. J. 176. Sec cUo 
Sn Afaruthi v. Subramania, 118 I. 0. 831 : 29 M. L. W 393 : A. I.'E- 
Mad. 393. 
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"Guardian appointed or deolared by competent authority." — 
■ Section 47 of the Indian Succession Act not being applicable to Hindus, a 
Hindu father has no statutory power to appoint a guardian to his son after his 

• death. The words " competent authority ’’ in this rule do not include 
the case at a Hindu father purporting to appoint a guardian under his 
will. Order XXXII, rr. 1 and 4 do not apply to all guardians, as they cannot 
apply to natnral guardians.— BttdAifal v. Morarji, 31 B. 413 : 9 Bom. L. E. 
553. See, however, Shahu v. Saptja, 17 B. 560, and In the matter 

-of Srish Chunder Singh, 21 0. 206. In Midnapore Zemindan Co., Ltd. 
V. Gobinda, 8 0. Ii. J. 31 ; and in Dammar Stngk v. Ptrbhu Singh, 
21 A. 290 : 4 A. L. J. 155, it has been held that where the Court acts in 

• contravention of the provisions of rule 4 and overlooking the claims of the 
certificated guardian appoints some body else guardian of the minor, it is a 
more irregularity and the decree and sale thereunder is not void. But it was 
held in Bhimajt v. Rajabhat Hussain, 39 M. L. J. 239 : 43 M, 803 ‘ 59 I. 0. 
842 {following 31 A. 679 (P. C.) and 32 C. 296 (P. 0.)), that a decree passed 

.against a minor defendant is illegal and liable to be set aside where in spite 
of the fact, that ho had already a Court guardian validly appointed for him 
the Court appointed another person as his guardian ad litem and passed 
•the decree. Sec also Sndfear Eao V. Eam liof, 31 A 7, undJogeshwarNarain 
V. Lala Mooralidhar, 7 C. L. J. 270 : Bhtmaji v. Rajabhai Hussain, noted ante. 

The omission to record reasons under Or. XXXII, r. 4 (2) for the 
.appointment of a Court guardian is only an irregularity and will not by 
itself vitiate ' the decree if the minor is in. fact properly represented by a 
.guardian appointed by Court. 'Whete, however, the appointment of a guardian 
is secured by fraud aod by false statements and coDccsIment of material 
particulars, the minor is not bound by the decree passed in the suit or by 
the sale held in execution of the decree (37 A. 179 followed) : Puppootk v. 
ilfanafciof, 74 I. 0. 309 : 44 M, L. J. 515 : A. I. K. 1923 Mad. 653. 

" Another person’be permitted to act." — It is not necessary that the 
.permission should be express. — Sndhar Rao v. Ram Lai, 31 A. 7. 

No person can be appointed next friend or guardian without hie 
‘Consent. — No person can bo apiiointcd a guardian ad litem without bis 
express consent. The question whether the person so appointed consented 
to act will always be one of importance on the merits — Radhaihyam v. 
.Ranga Sundari, 24 C. W. N. 641. Where the mother of an infant is appoint- 
ed guardian ad litem without her consent the decree obtained in the suit is 
liable to be set aside on appeal. — Narendra v. Jogendra, 19 C. W. N. 537: 
20 0. h. J. 469 ; Umapati v. Shiekk Moseetulla, 72 I. 0. 475 : 37 C. L. J. 496; 
Shroof Sahib v. Ragunatha Sivaji, 18 M. L. T. 401 (17 C. W- N. 219. 35 A. 
487 followed). A guardian who has not couseuted to act as such, is no guar- 
•dian at all, and the decree is invalid irrespective of any question of prejudice, 
because the minor has not been represented in the suit : Narendra v. Jogen- 

• dra, 19 C. W. N. 637 ; Burendra v. Aghore, 25 C. W. N. 525 ; 62 I. C. 464 ; 
Shaikh Saj/ad v. Soial Eai, 2 E. 7 : A. I, E. 1922 Pat. 448 ; Jagadis v. 
Harikar, 40 0. L. J. 39 : 78 I. C. 219; A. I. E. 1924 Cal. 1042 ; Sn'rawiiJo v. 
■iokjhminarayana, 47 M. 783: A. I. R. 1925 Mad. 30; Satishehandra v. 

Haskemali. 54 C. 450 : 103 I, C. 124: A. L B. 1927 Cal. 483. See also 
•Sheikh Sajjad v. Sakai Rai, 2 P. 7 : 73 I. C. 637 {dissenting from 43 A. 104 ; 
i69I. 0.671). 
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Where the proposed guardian of a* minor does not signify his con~ 
sent, the Court should not, in contravention of the express direction of’ 
Or, XXXII, r. 4 (3), C. P. Code, appoint him as guardian for the suit. 
When a person has been appointed guardian without his consent, the- 
infant is not represented and a decreo made in a suit so constituted has^ 
no binding effect (32 C. 296). The provision as to the consent of the- 
person proposed to be appointed guardian of the suit is mandatory and 
imperative. Order XXXII, r. 4 (3) controls both sub-rules (1) and (2) and 
place a material restriction upon the power which the Court may exercise- 
thereunder. Order XXXII, r. 4 (3) is applicable as well, to cases under sub- 
rule (l) as to cases under sub-rule (2). No person who is competent to act as. 
a guardian of an infant either under sub-rule (1) or under snbrrule (2) shall 
be appointed guardian of the suit without his consent ; Annada Prosud v. 
Upendra Nath, 34 0. L. J. 293 : 26 C. W. N. 781. 

The consent referred to in this rule may be either express or implied.— 
Baij Nath v. Badharaman Prasad, 43 1. C. 563 ; Chatter v. Te] ■ 

Singh, 43 A. 104 : 18 A. L. J. 956 : 59 I. C. 671 ; Jawahar Singh v. Swc- 
Singh, 6 L. L. J. 487 (followed in Mallayya v. Punnamma, 47 M. 476 : 
77 1. C, 628). The consent of the guardian ad litem may be presumed from . 
the fact that he accepted the summons In the suit ; Venkatachalam r. 
Paramasivam, 52'iS.. Ij J. 709: A. I. B. 1927 Mad. 668. Consent being o- 
question of fact, evidence as to consent may be indirect and circumstantial,, 
or it may be proved by conduct; Sriramulu v. Lokshminarayana, 47 M. 
783 (F. B.) : 83 I C. 812 : A. I. E, 1925 Mad. 30 ; Jawahar Singh v. Seva^ 
Singh, 5 L. L. J. 487 ; 79 I. C. 572 : A. I. B. 1924 Lah. 97. 

In the absence of a provision in the old C. P. Code of 1882, corres*" 
ponding to Or. XXXII, r. 4 (3) of 'the present Code, where a certificated - 
guardian was proposed for appointment as guardian ad litem, the Court-, 
might unless be declined the appointment, presume his consent.— Sorot 
Chandra v. Bibhabati, 34 C. L J. 302 ; Thakur Tajeswar v. Lakhan Prasad, 

2 P. 296 : A, I. E 1923 Pat. 231'; Chattar v. Tej Singh, 43 A 104 : 59 1. 0.' 
67l ; Sriramulu v, Lakshmtnarayana, 47 M. 783 (F. B.) : 83 I. C. 312 ; 
A. I. E. 1925 Mad. 30 , Sarju Singh v. Dhaniram, -2 Luck. 707 : A. I. B- ■ 
1927 Oudh 560. 

The contravention of the provisions of Or. XXXII, r. 4 (3), does not 
deprive the Court of its jurisdiction to decide the case . — Pande Satdeo- 
Narain v. Eamayan Tewari, 4 F. L. T. 147: 2 P. 335. 

Neither Act XX of 1864 nor the O. P. Code, empowers any Court to- 
appoint a person against his will to be a ‘next friend, guardian ad litem, or 
guardian of the person of- a minor. — Jadoto Mulji y, Chahagan Bai Ghana,. 

5 B. 306. 

Wishes of minor— Whether, sbonld be considered.—In appointing'- 
a guardian ad litem for a minor defendant, it is desirable if possible, that the'' 
Court should consider the wishes of the minor as to the person who ®hotua- 
he appointed ; Bajendra Prasad pTobadh, 2 P. L. T. ll6:-6 P. L- J* 

Sri JTtakur Badka Krishna v. Lakshmi Narayan, 2 P. 273 : 1 P. L. E- 3" - ' 
4 P. L. T. 329 ; Sadaqat Ali v. Uvhammad Sajjad AU. 113 L C. 901 : SO'- 
P. L. E. 17 : 11 L. L, J. 130 : A. L E. 1929 Lah. 257. ‘ ‘ 
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Where there is no other person fit and willing to act." — Wbero 
the Court appointed a Court guardian without funds, to represent a minor 
defendant when there was a natural guardian available, and ordered the 
minor to deposit all the costs of the plaintiff before his application to set 
aside the ex parte decree passed against him could be considered, held, that 
the order was bad and must be set aside : Rajamanika r. Venkataramana, 
(1926) M. W. N. 8 : 93 I. C. 84: A. L B. 1926 Mad. 950. 

Court can appoint any of its officers guardian ad litem.— An 
officer of the Court who has been appointed guardian ad litem should not 
be paid for bis trouble. — Eeraloose v. Serle, 3 M. I A. 329. But where 
the Court appoints an officer of the Court as guardian ad litem of the 
minor defendant, it must require the party who gets him appointed, to 
make a deposit for the purpose of defending the case ; Rajamanika v. , 
Venkataramana, (1926) M. W. N. 8: 93 I. C. 84 : A. I. E 1926 Mad. 950 ; - 
Mohan Lai v. Ganga Prasad, 45 A. 395: 71 1.0. 975: A. I. R. 1923 
All. 293. 

A Court can appoint an officer of Court as guardian, only when there is 
no other person willing to act as guardian ~~Naehiappa Chetty v. Ohinniak 
Ambalem, 361. 0. 794 (37 A 119 followed) Dinabandhur. Mashuda, 16 
0. L. J. 318 • 17 I. C. 263. It has however been said that the appointment 
of a Court nari'r as the guardian of a minor is objectionable because Court 
officials have neither the time nor the opportunity to do justice to the cause 
of m\non.— Mahomed Ismatl Khan v. Abdul Ghaffar Beg, 6 0. W. N. 1060. 

It is necessary for the Court to be satisfied before appointing a Court 
guardian that there is no other person fit and willing as such guardian ; 
but it cannot be said that because there was no such enquiry by tbs Court 
the appointment itself was null and void and the minor was not properly 
represented. — Rttendra Narain v. Sukhdeb, 8 P. 558: 115 I. 0. 836: 
10 P. L T. 79 : A. I. R. 1929 Pat. 360. The Deputy Registrar who was 
appointed guardian ad litem of the minor respondents might be appointed 
to represent them in proceedings forobtaining leave to appeal to the Privy 
Council, but upon the admission v.„ — t them, 

the High Court cannot provide ’ . • ' in an 

appeal to the Privy Council. — B« . ' 55 0. 

753 : 106 I. C. 867 : A, I. R 1923 Cal. 236. 

The Court has power to relieve the nazir of his position as a guardian 
when the non’r has no funds for the purpose of condacting adequately the 
defence of the minor.— Gopifal v. Agarsingji, 23 B. 626. 

A Vakil is an officer of the Court for purposes of Or. XXXII, r, 4 (4) ; 
Mohan Lai v. Oanga Prasad. 45 A. 395 : 71 I. C. 975 : A. I. E. 1923 
All. 293. 

"Where a clerk of the Court is appointed as a Court guardian of a 
minor defendant after his father’s expression of unwillingness to act as 
gnardian on an affidavit to the effect that there was no other principal 
guardian for theminor defendant, a decree obtained against the minor is not 
bad on the ground of his non*representation if it is not shown that the 
plaintiff procured the appointment of the Court guardian by collusion 
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?and false affidavit ; Venkata Lakshmikantaraju Oaru v. Peda Venkata, 46 
M. L. J. 12. 

In a suit against several defendants one of whom was an infant, his 
mother on being proposed as guardian appeared through a pleader and 
stated that she could not aot unless the name was corrected which not 
being done, she did not defend the suit on behalf of the infant. Beld, the 
mother could not be forced to accept the guardianship (15 C. L. J. 3 followed). 
If she declined to accept the guardianship for reasons, technical or othenivise, 
the proper course to follow was to appoint an officer of the Court to conduct 
the defence on behalf of the infant : Surendra Nath v. Aghore Nath, 
25 0. W. N. 525 ; 62 I G. 464. 

' A Sub-Judge who, under this rule appoints the nazir or any other officer 
of his Court to act as a guardian of a minor plaintiff or defendant in a suit in 
his Court, has no iurisdiotion to hear it, and pass a decree against that officer 
as guardian ad litem of the minor. — Mohan Iswar v. Baku Bupa, 4 B. 638 
(4 Bom. 642-note, followed). But see Issur Chunder v. Nobo Kristo, 7 0. h. B. 
407 ; Babaji v. Maruti, 11 B. H. C. R. 182. 

There is no power in the Court to order a plaintiff to pay a fee for the 
purpose of enabling the nazir who has been appointed guardian ad litpm, to 
put himself in communication with the natural guardians and other friends, 
but the Court may refuse to go on with the suit, if it should be of opinion 
that the nazir has been unavoidably prevented from making himself 
acquainted with the case against the minor. — Narayan Das v. Saheb Btissatn, 
12 B. 653 But the Court guardian should be afforded facilities to com' 
municate with the minor and his relatives in order to file a written statement 
and produce evidence and should be provided with funds to defray the costs 
to be incurred by him in the performance of his doties.— "Bry Baj Saran v. 
Alliance Bank of Simla, 110 I. G. 346. 

Whether Or. XXXII, t. 4 applies to non-contentious probate pro* 

ceedings — Order XXXII, r. 4, does not apply to a non-contentious proceed- 
ing in Probate. But where minors are concerned and citations are issued to 
them, it is necessary for the protection of their interest for the Court to 
be satisfied not only that a guardian has been appointed but also that he has 
consented to accept tUe appointment and take upon himself the onus that 
by virtue of the appointment falls upon him on behalf of the minors ; 
Sachindra Naratn v. Bironmoyee, 59 I C 435; Badhashyamv.Banga Sundan, 
24 0. W. N. 541 : 59 I. C. 664. 

Leave to sue or defend on behalf of a minor. — The effect of S._ 3 
Act XL of 1858, read with Or. XXXII, rr. 1 and 4, is that a minor plaintiff 
must not only always sue by his next friend, but the person representing the 
minor -must either be a certificated guardian, or must obtain the sanction of 
the Court for the suit to proceed. The mere admission of a plaint by tbs 
Court does not sufficiently indicate that sanction is accorded. — Durga Ghurn 
V. Nilmoney, 10 C. 134 ; 13 G. L. E. 369, Permission granted to 
defend on behalf of a minor should be formally placed on the record. The 
mere admission of a plaint by the Court does not sufficiently indicate tha^ 
sanction is accorded. — Mrinamoyi v. Jogodishuri, 5 G. 450 : 6 0. L. E. 361 . 
Oanga Prosad v. Umbica Chum, 14 0. 754 ; i?Mss*cfc Das'v. Prco Nath, 10 U. 
102 *. 12 0. L. B. 405. But see BhoKi P^r^ad v. Secretary of State, 14 
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169 (P..B.) : Parmeshar Das v. Bela, 2 A. 503 ; Pirthi Singh v. Ldbhan Singh, 
4 A. 1 ; Lnchmiput v. Amir Alum, 9 0. 176 : 12 C. L. R. 22 : Suresh Ghunder 
v. Jugut Ghunder, 14 C. 204 (P. B.) : Jogi Singh v. Knnj Behari, 11 0. 609 ; 
Newaj V. Muksiid Alt, 12 G. 131 ; Kedar Nath v. Debidin, 4 A. 165 ,* Janki v. 
Dkar am Gkand, A Ji. 177 1 Aukhtl Ghunder V. Tripoora Soonduree, 22 W. R. 
-625. In all theso ca303 it has been hold that a written permission to sue is 
not absolutely necessary : but tbe admission of the plaint by the Court 
sufficiently indicates that sanction has been given. 

Procsdnpe where decree passed against a minor is declared not 
binding on the ground of want of proper representation. — In a decree 
giving such a declaration, there was a direction to the minor's guardian ad 
litem to apply for a review of the judgment in the previous suit in which 
the invalid decree was passed ; held, that the direction as to review was 
inappropriate, but that it was open to the Court in which the invalid decree 
was passed to reopen and proceed with the suit and that it was not a case 
in which the minor was being for the first time sought to bo added as a 
party. — Baghunatha v. Ghonnu, (1023) M. W. N. 275. 

Oudh rale. — In the Province of Oudh tbe consent of the guardian need 
■sot be express; the Court, however, cannot presume consent where tbe 
' . * ’ ' ' hot refusal 

’—Natinihal 

. *. *• • ’ Oudh 50. 

5. (1) Every application to the Court on behalf of a 
minor, other than an application under rule 10, 

■ of Sr by next sub-rule (2). shall be made by his next 
friend or gnard- friend OF by bis guardian for the suit. 

Ian for the «alt 441-3 

(3) Every order made in a suit or on any application, 
before the Court in or by which a minor is in any way concern- 
ed or affected, without such minor being represented by a next 
friend or guardian for the suit, as the case ma}' be, may be 
discharged, and, where the pleader of the party at whoso 
instance such order was obtained knew, or might reasonably 
have known, the fact of such minority, with costs to be paid by 
-such pleader. [S. 444.J 


COMMENTARY. 

History. — Sub-pulo (j) corresponds to S. 441, C. P. Code, 1832, with 
some verbal changes only. 

Sabrulo (2) exactly corresponds to S. 444, C. P. Code, 1832. 

“Every application.”— The wordsmeanoveryapplicatloninconnec- 
• tion with the fij; where a person ’ 

•the appointment is to be treated a 
iproceedings.— SAonfflf>a» v. Laxm^ 
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A'. I. E. 1930 Nag. 185 {dissenting from A. I. B. 1921 Cal. 476 and A. I. E.. 
1925 Cal. 23). 

Effect of an application without next friend or guardian.— Under- 
Or, XXXII, r. 5, no order affecting a minor can legally be made \ 7 ith 0 at 
such minor being represented by a next friend. Neither r. 2 nor r. 5 gives- 
any authority to a Court to make a minor’s estate liable for costs.— 
Amichand v. Collector of Sholapur, 13 B. 234. 

The words "maybe discharged" imply that the Court's power is 
discretionary — Doorga Mohunv. Tahtr Ally, 22 C. 274. Kule 5 (2) by its - 
wording gives a discretionary power to the Court and if, therefore, there is 
already some adult on the record, for example, the manager of the joint- 
family who does adequately represent the estate and its interests, the 
mere omission to appoint a guardian for the minor will not invalidate the 
proceedings ; Ramanatkan v. Bamanathan, A. I. R, 1929 Mad. 275. 

In order that the Court’s order may be binding on the minor it is- 
necessarj- that he should be properly represented at the timq the order is- 
made. — Jlfnnanioyt v. Jogodishurt. 5 C. 450 ; Vishnu v. Bamchandra, 11 B. 
130; Daji Himat v. Dhirajram, 12 B. 18; Ganga Prosad v. Umbica Churn, 
14 0. 754 ; Jungee Lall v. Sham Loll, 20 W. R. 120; Durga Persad v. Kesho 
Persad, 8 0. 636, 662 (P. C.) ; Badha Kristo v. Bam Chunder, 11 W. 300 » 
Bussick Das v. Preonath, 10 C. 102 ; Sham Lai v. Ghasita, 23 A. 459. 

Under S. 3 of Act (XL of 1853), the Civil Court has no power to refuse 
to admit a person who has obtained a certificate under the Act to defend a 
suit On behalf of the minor as his guardian.— BoWso Das v. Gohind Shankar, 

7 A. 914. 

A suit was instituted in a mofussil Court against two defendants, 
one of them being a minor. Before a guardian ad litem bad been 
appointed for the defendant, an application was made to the High Court 
through a next friend to transfer the (ase from the mofussil to the Sigh 
Court. Held, that the application was not informal, and could be made 
through the next friend. — Jotendronauth v. Baj Kristo, 16 0. 771. 

A person who is not a guardian for the suit but who is interested in the- 
minor must be allowed to appear on behalf of the minor to prosecute an. 
application for setting aside a sale held iu execution of a decree against t 0 
minor if be can show that the guardian ad litem had been neglecting ms- 

duties. — Shantabat v. Laxmichand, 26 N. L. E. 173 ; 124 I. C. 247 : A. I- «• 
1930 Nag. 185. 

Where the general attorney of a minor’s guardian taking advant^e °f 
his position as attorney instituted a suit on his own behalf and on beka 
of the minor’s guardian without the latter’s knowledge or permission ; 
that the minor was not properly represented and the judgment 
binding on him. — Bam Das v. Dwarka Dds, 128 I. C. 763 ; A! I. B. ItJ 
All. 875. 

A next friend of an infant is entitled to an order for change of 
on the same terms as any other litigant sui juris. So long as ■ ho 
to be the next friend, ho is entitled to appoint and change his own solici 
— Dinendra Nath v. T. H. Wilson & Co., 5 0. W. N. 434.' 
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Pleader's liability for costs. — Where the plaint in a suit by minors- 
was not framed in accordance with the provisions of rr. 1 and 4, the High 
Court directed that the pleader who filed the original suit, and the pleaders- 
who filed the appeal in the lower Court, should be called upon to show 
cause, why they should not be ordered to pay the costs of the suit and of- 
the appeal.— Sftonat Bewa v. ilfonorom Mundul, 11 C. L. R. 15. 


6 . (1) A nest friend or guardian for the suit shall notj. 

without the leave of the Court, receive any 
money or other moveable property on behalf, 
of a minor either — 


Receipt by next 
frleod OFgoardlan 
forthe Boltofpro. 
pertf nnderdecree 
for miaor. 


(n) by way of compromise before decree or- 
order, or 

(h) under a decree or order in favour of the minor. 

(2) Where the next friend or guardian for the suit has- 
not been appointed or declared by competent authority to be- 
guardian of the property of the minor, or, having been so 
appointed or declared, is under any disability known to the 
Court to receive the money or other moveable property, the 
Court shall, if it grants him leave to receive the property,, 
require such security and give such directions as will, in its 
opinion, sufficiently protect toe property from waste and ensure- 
its proper application. 

COMMENTARY. 


History.— This section exactly corresponds to S. 461, 0. P. Code, 1833. 

Joint Hindu family.*- The managing member of a joint Hindu family 
governed by the Mitakshara School, who is also appointed guardian ad 
litem of his minor brother for the purpose of a rent suit, in which both 
the brothers obtained a decree for arrears of rent against their tenant, 
is'cxempt from the resirictions imposed by this rule . — Earihar Pershad' 
V. 3/at7ittroLal, 35 C. 561: 12C. W. N. 598: 8 0. L J. 256. But on. 
the other hand, a later decision of the Privy Council has decided that 
a managing member of a joint Hiodn family, if be is also a next friend> 
or guardian, is subject to the control of the Court, and that he cannot do any 
act in bis capacity of manager for which the leave of the Court would have 
been necessarj* if he had acted as next friend or guardian; Ganesha v. 
Tuljaram. 36 M. 295 (P.C.) : 40 I. A. 132 : 19 I. C. 516. See also Earayanan 
V. Srimvasan, (1930) M. W. N. 1240 (ref. to 29 1. C. 476 and 47 M. 920 ; and 
following 86 JI. 295 (P. C.) ). So where payment undera decree passed joint* 
ly in favour of a minor and of the manager of a joint Htnda family was 
certified by the manager alone as the next friend of the minor, the Court, 
refused to record the payment on the ground that the leave of the Court had. 
not been obtained ; Pttchdkkutliya r. Doraistcavti, A. I. E. 1925 Mad. 230 1 
47 M. L. J. 493 : 82 I. C. 5S3. 

Whatever may be the case as regards a compromise without the lesve- 
of the Court under Or. XXXII, r. 7, as regards a valid discharge the ques- 
tion most always be a construction ^ the decree in each case as to wbsther- 
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the manager baa or haa not the power to receive payment ; where a 
redemption decree provided that the manager might receive certain amounts 
on behaU of the minors on giving eecurUy* it was held that he was compe' 
tent to receive the payments with the sanction of the Court and give a valid 
discharge , — Murlidhar v. Skwram^ 31 Bom. h. B. 963 : A 1. E. 1929 Bom. 
,382. 

, A Court cannot, under this rule, order payment of money to a parson 
■not appointed guardian ad litem by any competent authority without demand* 
'.ing security from him. — Krishna Atyar v. Chakrapani, 29 I. C. 475 {31 B. 
423 : 9 Bom. h. E. 653 Jollaioed). 

“ The Court shall give such directions.'' — The order for attachment 
of a surety's property under Or. XXXII, r. 6 cannot fall within the words 
"such directions as will, etc." The legislature could not have intended to 
include auoh a large power as that of attaching the property of a person not 
a party to any suit or decree within tbe cognizance of the Court under tbs 
category of more directions.— i^adanah’pt V. (1917) M. W. N. 490: 

39 1. C, 928. 


7. (1) No next friend or guardian for the suit sball, 
without the leave of the Court, expressly record- 
ed in tho proceedings, enter into any agree- 
ment or compromise on behalf of a minor with 
reference to the suit in which he sots as next 
friend or guardian. 


Agreemsat or 
0 0 m p r omUc by 
next friend or 
gnardian for the 
.suit. 


(2) Any such agreement or compromise entered into 
without the leave of the Court so recorded shall be voidable 
against all parties other than the minor. [S- 462.] 


commentary. 

Hiofopy. — This rule corresponds to S. 462, C- P. Code, 1892, with this 
modification, that the words "cxpr&sily ncord^d in tha ijroceedinys” have been 
added after the words "withoat tho leave of tho Court.” The above addi- 
tion haa been made in accordanco "With sevexal xuUnga o! lha Privy Council 
Aud of the High Courts noted below. By the addition of the above words 
the cases in which it was held that when the Court permits a eomprotnise, it 
must be presumed in the absence of evidence to the contrary that it 
gave duo consideration to the matter, have been superseded. 

Object and acope. — The provisions of this rule have been adopted 
from the rule previously laid down by the Privy Council and are 
intended to protect tho interests of zninovs.—^Bajagopal v. Suhramanyat 
3 M. 103, 104; Shdrtit Ohunder v. Kartxk Ohxmder, 9 C. 810; 

Abdool V, Mosuffer Sossdn, 16 W, R. P. 0, 22. A suit relating to the esto^ 
or person of a minor and for his benefit has the effect of making him a ward 
of Court and no act can be done affecting the minor’s property unless under 
**■" ■' - - iupUed.~*Z?omsmmi ^t,Tkungaswayfi*^ 

* ■ Or. XXXII, r. 7 do not apply and no 

which is made on behalf of a 

>oy tho Court of Wards — Makomed Shah v. Okulam Muslafa Shah, 123 1. 1** 
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693 : A. I. B 1930 Sind 217. Before a oompromise decree can be passed in' 
a suit to which a minor is a party it is necessary to take the following steps, 
viz., (l) an application by the next friend or guardian ad litem to compro- 
mise the suit, (2) the granting of permission by the Court to so compro- 
mise and (3) the consent of the next friend or guardian to the proposed 
compromise after the Court’s leavo is obtained ; Aman Singh v. Narain, 
20 A. 98. The Court cannot force compromise upon a minor against the 
wishes of the guardian ad litem or next friend , Hemangtni v. Bhagwatt,. 
27 C W. N. 792 ; 75 I. G. 682 r A. I. K 1923 Cal. 686 ; but if the guardian 
or next friend appears to be refusing to consent to an arrangement which is 
likely to prove beneficial to the interestsof the minor, the Court may take 
steps for his removal and appoint some other person ; Semangtni v. Bhag- 
iDaii, 27 C. W. N. 792. ’Where a compromise has been entered into on 
behalf of a minor and sanction for that compromise has been duly granted 
under Or. XX5.II, r. 7, C P. C. the permission contemplated by B. 29 
of the Guardian and Wards Act ts*not necessarj*. — Chet Bam v. Bhtm Sam, 

122 I. C. 103 31 Punj. L R- 131 : A I R. 1930 Lab. 250. 

The provisions of the C P Code do not apply #« Woff to Courts consti- 
tuted under the Laud Revenue Act. Where an elder brother of a minor 
entered into a compromiso on behalf of the latter in mutation proceedings 
without leave under Or. XXXlI, r. 7 : Juld that this compromise was not 
bad.— Sitfa Prasad v. Sarju, 136 I C 254 • A. I. R 1932 Oudb 44. 

Want of sanction makes the compromise a nullity, so far as the minor 
is concerned —Ulundakaih v. Vishnu, 136 I. C. 350 : A. I. R. 1932 Mad 303. 

If a guardian has wrongly settled a suit out of Court, that may be a 
ground for further steps being taken, but that must be at the instance of the 
minor after he attains majority or a next friend or a guardian during 
minority; the attorneys who received instructions from the guardian who 
compromised cannot go behind their instructions. — Abu Baker v. .4m»a6af, 
34 Bom. L. R. 614. 

" Without the leave of the Court expressly recorded in the pro- 
ceedings.” — In giving permission to compromise a suit on behalf of a minor, 
it is usual and desirable that the Court should record an order stating that it 
considers the compromiso to be for the benefit of the minor, but such an 
order is not essential to the validity of the compromise. The addition of the 
words " expressly recorded in the proceedings” in Or. XXXII, r. 7 has not 
changed the pre-existing practice under S. 462 of the old Code. — Bejoy 
Singh V. Mathurtya Debya, 56 I. C. 97 ; Ishan Chandra v. Ntlratan, 2 P. 538 : 
4P. L. T. 311 : 1 P. L E. 217. But BeeSanumanBai v. Jagdis Bai, 35 1. C. 675. 
The leave must bo express, not implied : Bajagopal v. Muttupalem, 3 M. 103 ; 
Shcrat v. Kartick, 12 C. L. R. 453 : 9 C. 810; Bamestcar v. Bam Bahadur, 

5 C. L. J. 175 ; 11 C. W. N. 178 (P. 0.). The sanction of the Court to a com- 
promise cannot bo inferred merely from the fact that the Court passed a decree 
in accordance with the compromise ; Manohar Lai v. Jadunath, 23 A. 285 ; 
Partah x. Bhahuti Singh, 35 A. 487 (P.C.) : 40 I. A. 182 : 21 1. C. 238 ; Sharat 
X. Kartick, 9 0. 810 : Bamgulam x. Durga Pershad, 6 P. L. J. 190 : 60 I. C. 
OSO ; Bar Samp x. Tohfa Siyh, 111 I. C. 166 : A. I. R. 1923 All. 534. In 
order to show that the provisions of the mle have been complied with there 
-ought to be evidence that the attention of the Court was directly called to 
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'the fact that a minor was a party^to the compromise, and it ought to be 
-shown clearly that the leave of the Court was obtained ; the fact that the 
sininor was so described and appearing by a guardian, that the compromise was 
before the Court and that the Court acted upon the agreement are not 

• sufficient for the assumption that the Court granted leave. — Banwari v. Jainna, 
125 1. C. 637 : 29 A. L. J. 76. Bat an order of the Court sanctioning a 

* compromise need not, on the face of it, state in so many words that the Court 

had considered the terms of the compromise and regarded them to he bene- 
ficial to the minor; Janfti v. 36 P. B. 1917 : 39 L C. 53 ; Pfl/a* 

^gopalan v. Subbarama, (l919) M. W. N. 356 : 63 I. C. 354. 

Gompromise tinder misapprehension of material facts. — liVbere it 
appears that the compromise has been entered into by the parties and 
sanctioned by the Court, under a misapprehension of material facts, the minor 
is entitled to have the compromise set aside, and the parties are entitled to 
be restored to their rights in the former suit as at the time it was effected.— 
Bibee Solomon v. Abdool Azee^, 6 C. 637 : 8 C. L, R, 169 ; Jhanda Singh v. 
Lachmt, 56 I. C. 878: 1 L. 344; Badar Din v. Mt. Natho, 11 L. L. J. 1^' 
30 P. L. B. 116: A. I. E. 1929 Lah. 379. 

filaferials to be considered by Court in sanctioning a compromise 
on behalf of a minor. — The Court mnst exercise its discretion in a judicial 
manner when sanctioning a compromise on behalf of a minor. If it does, it 
•cannot be set aside in a subsequent suit. 'What materials the Judge mast 
consider before sanctioning the compromise will depend upon the facts of 
« each case. There is no general rule. — Dhairi/atingh v. 23 

Bom. L. E. 363 * 94 L C. 104: A. I. R. 1926 Bom. 291. Minor’s benefit is 
the test.— Suresft v. Jogcndra, 32 C. W. N. 459. There should be an 
affidavit by the guardian to the effect that the compromise is for the minor’s 
benefit; and in heavy oases there should be an opinion of counsel or else a 
statement by counsel at the bar that in his opinion the compromise is beneficial 
to the minoT.-^Chandtdal v. Nagindas, 119 I. C. 663 : 31 Bom. L. B. 621 : 
A. I. R. 1929 Bom. 350. Whether sanction should or should not be granted 
is a matter mainly for the Judge and where granted the compromise should 
not be sot aside unless it is proved that there has been some fraud or misre- 
presentation inducing it or that the Judge acted under a misapprehension of a 
-material fact; in the absence of any proof to the contrary it should be 
assumed that the Judge duly appreciated and weighed the facts before him.— 
■Chet Ram v. Bhim Sain, 122 I. C. 103 ; 31 Punj. L. R. 131: A. I. E. 1930 Lah. 

' 350 ; Sndhirendra v. Ranendra, 61 O. h. J. 364 : 127 I. G. 785 : A. I-' R* 

Gal. 539. Where the Judge failed to consider whether the compromise was 
lor the benefit of the minor, held that the compromise was not binding on 
■•the minor. — Musst. Barkat Bibi v. Mohamed Amin, 33 P. L. R. 551. 

In the case of Vaishno Dibi v. Rameskri, 113 I. 0. 1 (P. 0.) ' 
i.923 P. G. 294, their Lordships of the Judicial Committee expressed no 
opinion on the question whether a compromise entered into on behalf of a 
minor defendant by his guardian ad litem and duly approved and sanctioned 
by the Court as being in the best interests of the minor could be impeached 
by the minor and invalidated on the ground that he had been represented 
hy a person with an adverse interest and so contrary to Or. XXXII, r. 4. 

Compromise of execution proceedings. — This rule applies to a com* 
-.promise of execution proceedings. Hence an adjustment of a ‘decree to 


•Or. XXXII. COMPROMISE OF SUIT 2025 

r. 7. 

wbioh a minor is a party roqnircs under this rule the sanction of the Court. — ■ 
Vtrupakshappa v. Shidappa, 26 B. 109 ; the provisions of this section apply 
to compromises after decree and no adjustment by compromise of a decree 
-by the guardian of a minor can be certified under S. 258, C. P. Code, 1882 
(Or. XXI, r. 2), without the leave of the Court under this rule. — Anina- 
■ chellam.v.Iiamanadhart,^'^ JI. 309; Davud Bowtherv. Paramasxoamit^S 
I. 0. 70 : 31 M. L. J. 207. Set also Bamgulam v. Shamsahat Dass, 5 
' P. L. J. 379 ; Giirumallappa v. Mallappa, 22 Bom. L. E. 725 : and Sadashw v. 
'TrtmbaJc, 44 B. 202 : 22 Bom. I/. E 266 : 56 I. C. 399. 

Sanction of Conri if necoasary to transfer of decree in favour of 
minor by guardian or next friend. — The nest friend of a minor cannot 
'transfer a decree which he bad obtained on behalf of the minor, to a third 
party without obtaining the leave of the Court ; Kaneherla Kanakayya v. 
Mulpuree Kottayya, 41 M. L. J. 75; 13 L. W. 637. But see Govindarajulu 
V. Banga Bao, 40 II. L. J. 124 : 13 L. W. 97, where a contrary view was 
ialren. 

Conditions necessary to make binding compromise by minor’s 
■guardian.— 'When a compromise oftbosmtis made, it ought to be carried 
out by proper deeds and filed in Court, paiticularly when infants are 
• concerned, so as to have the assent of the Court at the time, instead of its 
being totally concealed from them.— Ah v. Mozufer Bussetn, 16 
TV. E. 22 (P. C.). 

In order that a compromise may be binding upon a minor the leave 
must be express and the Court io sanctioning a compromise under this role 
should record the fact that tbe application was made to it by the next friend 
or guardian, that the terms of the compromise were considered by it, and 
should in terms state that tbe question whether the compromise was for tbe 
benefit of the infant was considered. From the moro fact that the Court 
passed the decree in accordance with the compromise it cannot be inferred 
that any of those steps preliminary and necessary to the making of tbe 
•decree had been taken by the Court — Btku Balwai v. Mohesh Balwai, 8 
C. L. J. 266 (16 W. E 232 ; 26 B followed). See also Vtrupakshappa v. 
Shidappa, 26 B. 109 ; Govindasami v. Alagirisami, 29 M. 104 ; Krishna 
Parshad v. Bomes Ohunder, 8 C I/. J. 274 : 13 C. W. N. 163 ; Manohar Lai v. 
Jadu Nath. 28 A. 595 (P. C.) : 4 0. L. J. 8 : 10 C. "W. N. 893 ; Bajagopalan: v. 
Subrahmanya, (1919) IT. W. N. 356; Lala ilajlis Sahai y. Narain BiW, 7 
C. W. N. 90 ; Kalavati v. Chedi Lai, 17 A. 531 ; Sharat Ckunder v. Kartik 
'Chunder, 9 C. 810 : 12 C. h. E. 453 ; Baja Gopal v. ButtupaUm, 3 M. 103; 
Arunachalam v. Meyyappa, 21 IT. 91 : Bam Gvlam v. Durga Pershad, 6 
P. L. J. 190: 2 P. L. T. 325; BAairyoxinffh v. Xisiondos, 23 Bom. L. E. 
•363 : 94 I. 0. 104 : A. I. E. 1926 Bom. 291, But see Aman Singh v. Narain 
Singh, 20 A. 93 and M'n’ancya v. J7#rpanayo, 9 B. 365; Midnapore Kemin- 
-dari Co. Lid. v. Gobinda, 8 C. L. J. 31. 

No compromise, even thoogb with the Court’s leave, will be binding on 
the minor if at the ^ time when tbe guardian entered into it the minor bad in 
fact attained majority . — Lanka Sanyasi v. Lanka Lakshman Naidu, 61 M, 
-763 : A. I. B. 1923 Mad. 294 : 65 M. U J. 374. 

Effect of compromise sithont leave of Coart.— In eases to which ihii 
•xule applies it should be clearly shown that the leave of the Court was obtained 
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and that the attention of the Court was drawn to the fact that there was a 
minor. — Partab Singh v. Skabuti Stngk, 35 A. 487 (P. 0.) : 18 C. L. J. 384 : 
*17 C. W. N. 1165 ; Ishan Chandra v. Nilraian, 2 P. 638 : 4 P. L. T. 811.- 
Otherwise the compromise is not enforceable against the minor. — Subra- 
martian V. i?ayrs?aara, 39 M. 116 (P. 0.) : 20 C. W. N. 201 ; Jamna Sciv. 
Vasanta Bao, 39 M. 409 (P. 0.) (on appeal from 34 M. 314). 

Where the guardian of a minor litigant fails to obtain the leave of the 
Court to enter into a compromiso on behalf of a minor, ibis open to the 
minor under Or. XXXII, r. 7 to avoid the compromise. In the absence 
of an order granting permission to the guardian to enter into a compromise, 
the presumption is that no such permission was granted. — Badra Pra$kad 
V. Gopol Behan Lai. 41 A 653 : 17 A. h. J. 789 : 50 I. 0. 752. 

A compromise in a suit made without the leave of the Court though 
not binding on the minor will be binding on the other parties. — Chant Chan- 
dra V. Sambhti Naih, (1918) P. 193 : 3 P. L J. 255 : 4 P. L W. 393. 

If a compromiso is entered into by a guardian on behalf of a minor- 
without the leave of the Court and a decree is passed in accordance with 
the torms of the compromise, such a decree is not & nullity but is voidable 
at the instance of the minor ; V. Afan Singh, 2 L. 164: 62 I. C. 

794 (26 B. 109 ; 95 P. R. 1912 (P. B.) /olid ; 2S A. 187, 35 A. 48?* 
(P. C.) distd .) , Chellaram v. Kimatrani, H S. h. R, 245 • 61 1. C. 138. 

Compromise of suit by guardian ad litem — I/eave of Court not obtain* 
ed — Withdrawal from compromise by the guardian — Suit to have the com* 
promise enforced Seld that in as much as leave of the Court had not been 
asked for, and the guardian had objected to the Court passing a decree in- 
terms of the compromise, the Court had no power to enforce a compromise, 
even though the terms of it might appear to be beneficial to the minor.-^ 
Banga Sao v Bajagopala Baju, 22 M. 378 See also Qurdeviv. Khairatt Mai, 
10 h. L. J. 23. If on account of absence of leave a compromise is bad, hard- 
ship of the other party or impossibility to restore him to the original position 
cannot make it enforceable —Suresh v. Jagendra, 32 0. W. N. 459. 

Compromise when can be set aside. — A compromise sanctioned by a 
Court under this lul© cannot bo set aside merely on the allegation that the 
compromise was not in the interests of the minor and was unconscionable. The 
Court has to consider the question whether the compromise is for the benefit 
of the minor before it sanctions it, and so there must be something amount- 
ing to fraud before the Court can set it aside . — Maharaf Bhanudas v. 
Krishnabat, 50 B. 716: 23 Bom. L. R. 1325: A. T. E. 1927 Bom. 11. -A man 

cannot complain of fraud simply because bo regrets a bargain into which he 
entered with his eyes open ; nor can a minor attack a compromise sanctioned 
by the Court on his behalf by merely proving that the compromise was not 
profitable to him or that his opponent put forward a false plea, but he 
prove that the Court was dacaived into believing a false plea or as regards tna 
facta of the case or into believing that the compromise had been accepted by 
the minor's next friend or guardian whan in fact, it had not been ®o 
accepted . — Bamaitcami v. Alagathai, (1928) M. W. N. 654: 1161 j 

A. LB 1929 Mad. 96. j .{_„.,v«i,ar,a?op 

the compromise is not I 

Badar Din v. Natho, 11{ ' 



Or. XXXII. 

r. 7. 


COMPROMISE OP SUIT 


2027 


A. I. B. 1929 Lah. 279. If fairly and honestly made and sanction fairly and 
honestly obtained for it, the compromise cannot be set aside merely becauso 
subsequent events show that from the infant's point of view it has worked 
out ill. — Sudhirendra v. RavendrUt 127 1. 0. 785: 51 0. L. J. 361: A. I. E. 
1930 Cal. 539. 

Agreement to refer to arbitration, whether under this rule. — An 
agreement entered into by a next friend or guardian ad litem to refer any 
matter in dispute in the suit to arbitration is an “ agreement ” falling 
within this rule and the Court's sanction is therefore necessary ; 
LaJcshmana v. Chinnathambi, 24 M. 326 : Vtjaya v. VenJcatasubba, 39 M. 
853 ; Aimaram v. Bhtla, 15 Bom. L. E. 223 ; Sadaskivappa v. Gangappa, 
134 I. G. 1291 : 33 Bom. L. E. 1033 : A. I. E. 1931 Bom. 500 ; Ganesha v. 
Mul Chand, 95 P. E. 1912 ; Muhamad Ibrahim v. Allah Baksh, 145 P. E. 
1919 ; Chhajju Mai v. Tarloki Nath, 8 L. L. J. 414 ; 96 I. C. 748 : A. I. E. 
1926 Lah. 666 It has been held by the Allahabad High Court that such an 
agreement is not within this rule, and the sanction of the Court is not 
necessary. — Eardeo v. Gaun Shanher, 28 A 35 , Lutawan v. Lachaya, 36 
A. 69 (P. B) : 21 I. C. 989. 

The agreement contemplated in Scb. II, C. P. Code, para. 1, et seq, is 
an “ agreement with reference to the suit ” under Or, XXXII, r. 7, and it 
isnotvalidly entered into on behalf of a minor where the guardian of the 
minor purports to bind the minor without the leave of the Court expressly 
recorded and thus exceeds the authority given to him by tbs said rule — 
Davuluru Vijaya v. Damtluru Venkataiuhba, 39 11. 853 . 30 M. L J. 465. 
The Lahore High Court has held to the same effect; Bai?itou»ar v Kesar 
Singh, 591. C 31; Sadaqat Ah v.Mnhammad Sajjad Alt, IIS J. 0. 901 : 
11 L, L. J. 130 . 30 Puuj L. B. 17 A I. E 1929 Lah. 257. But the 
Allahabad High Court, in Eardeo v. Gauri Shankar, 28 A. 35, has held that 
such an agreement is not within this rule, and the Court’s sanction is 
therefore not necessary. This has been approved by the Calcutta High Court 
in Annada Krishna v. Jogendra Nath,& 0. L. J. 294 It has been held 
by the Calcutta High Court that as m the case of a compromise, so in the 
case of an agreement to refer to arbitration, the objection that the guardian 
acted without the leave of the Court under Or. XXXII, r. 7 (2) can be taken 
by the minor himself and by no other party and that not by an appeal from 
the decree but by way of an application for review in the trial Court or by 
a separate suit ; the minor may seek such relief either on attaining majority 
or before then by a next friend. — Golnur Bibi v. Abdus Samad, 35 
0. "W. N. 238. 

Where a partition suit was referred to arbitration and the minors were 
fully represented by their father whose interest was not adverse to that of 
the minors and they got as much as their major brothers, held, that the 
minors were bound by the award, and that the position would be the same 
if they were represented not by their father but by the manager of the 
family. — Vasudeva v. Sundararaja, 124 I. C. 209 : 30 L. W. 863 : A. I. E. 
1930 Mad. 33. 

A manager of a joint Hindu family has the power to bind the family by 
reference of a dispute with any outsider regarding any family property 
to arbitration. Minors in the family are bound by the reference and 
C. P. C.— 123 
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consequently tbe award made upon it. — Balaji v. Nana, 27 B. 287. See also 
Vithaldas v. Dattaram, 26 B. 298. 

A joint application signed by pleaders of both the parties by which they 
agreed to abide by the decision of the Conrt after local inspection is not a 
reference to arbitration but a compromise ; if no leave of the Court is 
obtained for it, the minor can have it set aside. — Banwari v. Jamna, 125 
I. 0. 687 : 29 A. L. J. 76 : A. I. B. 1930 All. 731. 

Withdrawal of suit by next friend. — When a person acting for a 
minor has fraudulently withdrawn the minor’s suit, without obtaining leave 
to bring a fresh suit, it is open to the minor to relievo himself from the 
consequences of fraud in one of three ways, viz. : (l) by an application to the 
Court in the suit in which the withdrawal took place ; (2) by a regular suit 
to set aside the judgment founded upon the withdrawal ; (3) by bringing a 
fresh suit for the same purpose, and setting up the fraud as an answer to the 
statutory har.-^Eshan Chundra v Nundamoni, 10 0. 357 (approved in 
Vtrupakshappa v. Shtdappa, 23 B. 620). See also Bam Sarnp v. Skah Latafat 
Sossetn, 29 C. 735; Rajada y. Ohtilia, 59 P. E. 1919. In Doraswamt v. 
^hungasami, 27 M. 377, the order of withdrawal was set aside by the High 
Court on revision. 

Power of a guardian to bind the minor by the oath of the 
■opposite party. — The offer of the guardian of a minor defendant to be 
bound by the oath of the opposite party, stands on a very different ground 
from an agreement or compromise contemplated by this rule. In such a 
case, the minor is bound by the consent of bis guardian, although given with- 
out the leave of the Court, provided that there is no fraud or gross negU' 
gence on the part of the guardian. — Skeo Nath v. Sukh Lai, 27 0. 229 1 
4 0. W N. 827 i/oUawed in Hardeo Sakai v. Gauri Shankar, 28 A. 35; 
Mahammad Mahmud Choudkury v. Behary Lai, 34 C W. N. 310: 129 
I. 0 403 : A. I. E. 1930 Ca,l. 463). See also Ohengal Beddi Y.]Venkata Bedat, 
12 M. 483, and Annatida Krishna v. Jogendra Nath, 8 0. L. J. 294. So also 
an agreement to be bound by the statement on oath of a witness. — Deoraj v. 
Abhai Ban, 49 A. 842 ; 102 I. C. 38 : A. L B. 1927 All. 534. 

Whether the Court can force compromise against the wishes of 
the guardian ad litem or next friend. — Although the Court can and must 
approve of a compromise on behalf of infants, it cannot and will not force 
one upon them against the opinion of the next friend or guardian ad litem 
in the action. No doubt if the Court found that a guradian or next friend, 
was acting improperly and gainst the infants’ interest in refusing to assent 
to an arrangement which appeared clearly beneffcial to them, steps might 
be taken to remove him and substitute some other person. — Bemangtni Da,st 
V. Stindari, 27 G. W. N. 792: 75 I. 0. 682. Whore a guardian 

had entered into a compromise but before the Court granted sanction resilea 
from it, it was held that the Court had the power to pass a decree inaccordaucs 
with it.—Sarnbhunath v. Abdiil Kader, 107 I. 0. 477 : A. I. E. 1928 Ca . 
247. 

Gross negligence or fraudulent conduct of next friend or guardian 
ad litem vitiates proceedlngs.-^An infant has a remedy either by apph^j 
tioo for review 6f judgment or by seiiarato suit whon’ oither gross laaM 
or fraud or collusion is found in the ■ next friend. Thb result opp03 
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*to be that the negligence ,or lachea of the guardian which entitles the 
' minor to avoid the decree must be of a gross character. — Bam Sarup 
V. Shah Latafat Sossein, 29 C. 735. It is not every kind of negligence 
nor any amount of negligence which would render proceedings, otherwise 
regular and proper, liable to be re-opened. It must be such negligence as 
leads to the loss of a right which, if the suit had been conducted or 
resisted with due care, must have been successfully averted. It is not 
sufficient to show that the guardian ad litem absented himself ; it must 
also be proved that there was an available good ground of defence which 
was not put forward owing to the default of the guardian ad litem to 
-appear at the trial. The test in snoh a case is whether or nob there has been 

• cnlpable neglect of the interests of the minor, whether there has there been, 
in the conduct of the suit, any act or omission on the part of the guardian 
ad litem which, in the result, has brought prejudice to the minor’s interests — 
Brijraj v. Bam Sarup, 48 A. 44 : A. I. R. 1926 All. 36 ; Parmestoari v. 
Sheo Diitt, 6 0. L. J. 443 : Lehhraj Boy v. Mahtab Ghand, 14 M. I, A. 393 ; 
17 Vf. R. 117 ; Aramita v. Audithrao, 105 I C. 637 : 29 Bom. L. R. 1357 : 
A. I. R 1927 Bom. 613 

A suit by a minor to set aside a compromise decree on aground other 
than fraud is maintainable When and under what circumstances such a 
- suit is maintainable explained and pointed out — Surcndra Nath v. Beman- 

• gini, 34 0. 83 (10 0. 6 12 and 2 C. L J. 603, referred to). See also Barhamdeo 
V. Banani, 3 0 L. J. 119, and Banarsi v BamNaram, SO A. 105 : 5 A. L. J. 36. 

The proper course for a minor to set aside a compromise eutered into by 
his guardian without the leave of the Court aod the decree based upon it, is 
by way of an application for review in the first Court or by a separate suit ; 
bub not by an appeal from the compromise decree —Bakhal d/bni v Adwyta 
Brotad, 30 0 613 : 7 0. W N. 419. See also Btra} 2Iohim v Okinta Mom, 
5 C. W. N 877. 

Form of the oompromise decree. — The Court is nob obliged to pass a 
formal decree in the exact form which the parties propose. Very often it 
may be more convenient to sot oat in a schedule the precise compromise 
agreed upon by the parties and then in the order itself merely the 
operative portion which the parties want. — Chandulal v. Nagindas, 119 I, C. 
' 663 : 31 Bom. L R. 621 • A. I. R. 1929 Bom. 350. 

In addition to the ca^es noted above, see (he cases noted under Or. XXIII, 
r. 3 on this point, under the heading " Compromise by the minor’s next friend 
• and guardian and itsefifeebs.” 

8. (1) Unless otherwise ordered by the Court, a next 
„ „ * . friend shall not retire without first procuring a 

next friend. person to be put m his place and giving 

security for the costs already incurred. 

(2) The application for the appointment of a new next 
friend shall be supported by an affidavit showing the fitne.s'< of 
the person proposed, -and also that he has no interest rxl verse to 
* that of tho minor. [S. 
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COMMENTARY. 

History. — This rule exactly corresponds to S. 447, C. P. Code, 1882. 

Retirement of next friend. — This rule directs that a next friend shall ‘ 
not retire at his O'wn request without first procuring a fit person to be put • 
in his place and without giving security for the costs already incurred.. 
"Where the same person is both a certificated guardian and guardian ad litem 
to a minor plaintiff, the fact that one of such plaintiffs has come of age and has - 
been appointed certificated guardian of the persons and property of the 
others would not relieve the original guardian of his duties as guardian ad' 
litem : to do this requires a special order under this rule. — Banarsi Prasad- 
V. Bam Barain, 30 A. 105 : 5 A. L. J. 35. 


Bemovalof next 
frieud 


9 . (1) Where the interest of the next friend of a minor- 
is adverse to that of the minor or where he is 
so connected ■with a defendant whose interest 
is adverse to that of the minor as to make it 
unlikely that the minor’s interest will be properly protected by 
him, or where he does not do his duty, or, during the pendency 
of the suit ceases to reside within British India, or for any 
other sufficient cause, application may be made on behalf of the 
minor or by a defendant for his removal ; and the Court, if 
satisfied of the sufficiency of the cause assigned, may order the 
next friend to be removed accordingly, and make such other 
order as to costs as it thinks fit. 


(2) Where the next friend is not a guardian appointed’ 
or declared by an authority competent in this behalf, and an 
application is made by a guardian so appointed or declared, who 
desires to be himself appointed in the place of the next friend, 
the Court shall remove the next friend unless it considers, for 
reasons to be recorded by it, that the guardian ought not to he- 
appointed the next friend of the minor, and shall thereupon, 
appoint the applicant to be next friend in his place upon such>- 
terms as to the costs already incurred in the suit as it thinks lit. 

[S. 446.], 

COMMENTARY. 

Alterations.— Sub-rule (l) corresponds to para. 1 of S. 446, C. P. Code, 
1882, with some modifications. The word *' where” has been substituted 
for the word “ if " wherever it occurred in the old section ; and the words 
“ and make such order as to costs as it thinks fit,” have been added. 

Suh-rule (2) corresponds to para. 2 of S. 446 of the C. P. Code, 
1882, with the addition of the following words: " and shall thereiip^ ^ 
appoint the applicant to he next friend in his place upon such terms as to the 
costs already incurred in the suit as it thinks fit.” 

" The Committee think it expedient that where a guardian insists on lus- 
right to be appointed next friend in the place of another there should o 
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.‘power to require him to become Jiable or give security for costs io the suifc 
.previously incurred." — See iht Report of the Special Committee. 

“ Where the next friend does not do his duty." — Where a Court 
finds that a next friend does not do his dnty in relation to a suit, it is it^ 
> duty not to permit him to prejudice the interests of the minor, but to adjourn 
the suit in order that some one interested in the minor may apply on his 
behalf for removal of the next friend and for ' . ‘ 

' friend, or in order that the minor plaintiff 

- etc., proceed with the suit or withdraw from , 

27 M. 377. 

. Where charges of immorality were brought against the holder of a 

- certificate under Act XIj of 1853, it was held to be the duty of the Judge to 

• enquire into the truth of the charges and fitness of the certificate holder. — 
Mohumuddy Beyumv. Oomduioonissa, 13 W. R. 454. 

Adverse interest — ^When the next friend or guardian of the minor has, 
‘for his own advantage or by negligence, allowed time for appeal to run out, 
the Court may enlarge time for appeal in the minor’s favour.— -Oursaudffls v. 
Ladkavahoo,2^ R 104. If a Court considers that the interest of a next 
•friend of a minor plaintiff is adverse to that of the minor, it^hould remove 
'the next friend under this rule and then stay further proceedings under the 
'next rule until the appointment of a fresh next friend : v. 

• Chanchal, 63 I. 0. 736 ; 6 P. L. J. 317. 

In a case where the guardian, without any sufficient cause or justifi* 
'Cation, and without legal advice, withdrew an appeal made to set aside a 
Bale of the estate of the minors, the certificate of guardianship was can* 
celled.— Piiambar Dey v. Iskan Ckunder, 13 W. E. 169. 

An application for the removal of guardians must be supported by proof 
■ of. malversation or miacouduct such as would afford sufficient ground for 
removal — Rajessuree Debia v. Joyendro Nath, 23 W. R. 278. 

Stay of proceea- 1 0. (1) On the retirement, removal or death 

ings on removal, of the next friend of a minor, further proceed- 
- etc , of next jugg shall be stayed until the appointment of a 
-rriend ^ pj^ce. [S, 448-3 

(2) Where the pleader of such minor omits, witliin a 
reasonable time, to take steps to get a new next friend appointed, 
-any person interested in the minor, or in the matter in issue may 

• Sipply to the Court for the appointment of one, and the Court 

may appoint such person as it thinks lit. [S. 449.3 

COMMENTARY. 

Alterations. — Sub-rule (1) corresponds to S. 448, C. P. Code, 1832, with 
•the addition of the word “ reUrement " before the word " removal ” 

^ Sub-rule (3) corresponds to S. 449, C. P Code, 1832, with the substi- 
"tution of the word " where " for the word ** if ’’ which occurred in the old 
‘TBection. 
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Deatb of next friend.— -On the death of a minor plaintiff's nest friend, . 
the suit does not abate, and, theieforo, should not be dismissed. If, bov?evet, , 
an order of dismissal is passed, it is a nullity and can have no effect upon tns 
rights of the plaintiff. The duty of tho Court is either to appoint a 
friend or to allow the suit to be pending till the minor, attains majority. 

Venkateswara v. Cherassen^ 27 M. Ij. J. 405 : 25 I. 0. 597. 

11. (1) Where the guardian for the suit desires to retire' 
or does not do his duty, orvrhere other sufficient ■ 
Eetirement, re- ground is made to appear, the Court may 
movai or death of Buch guardian to retire or may remove him> 
grardian for the suchorderas to costs as it thinks- 

lit. ^ ^ [$.468-]^ 

(2) Where the guardian for the suit retires, dies or is - 
removed by the Court during the pendency of the 
Court shall appoint a new guardian in his place- [S- 45J.j 

COMMENTARY. 

Alterations -Sub-rule (1) correBpends to S. 453, 
with some additions and altocations. The old section is wWf 

to observe the changes introduced in this rule" If the gtia^^dian for tne 
of a minor defendant does not do hts diiti/, or if other sufficieni ground ^ 
fo appear, the Court may rmovc fetm, and may order Urn to pay 
may have been occasioned to any party by his breach of duty.*' 

Sub-rule (2) correapoads to S 459, 0. P. Code. 1883, with some modio- 
cations. The word “retiree” has been added befora tbe word dies. 


The other obangee are merely verbal, ^ • * ;? bv • 

Retirement of guardian. — It is not open to a guardian rug 

the Court to retire at his own sweet will without the permissi 
Court. It is a matter of discretion for the Court to 4 ^ 7 - 

retire . — Narender Stn^h v. Cha-lrapal, 94 I. C. 340 : A. I. 

Kuppusamy y, Bavasieaviit 50 357; 1^1 b C. 399 : A. I. B. 1 - 

533 ; Thiagarajd v. Koihandapani, 113 I. C. 238 : A. I. R. 1928 Ma . ^ 

If the Court finds that a guardian is not acting properly 
interest of tbe minor it would be the duty of tbe Court to „ pro- 

to see that the interest of the minor is protected. When a guar 
perly appointed tabes proper steps in the interest of be 

wants to force the hands of the Court by preferring a resignation, it _,Qj‘cna' 
the duty of tho Court to see whother in tho interest of the minor tno . 

tion should be accepted or not. “Claiming an interest adverse to 1 1 - _^g of 
only means that the interest of the minor would not be saje m Wo , 
his guardian . — Bam Kishan v, Radhey Jjal, 136 I. G. 5G2 ; 2 
1102 : A, I. R, 1933 All. 130. ' 

“ May remove him,” — ^Tbe power of the Court to remoyo the • 

ad litem and appoint a new guardian Instead may be exercised at > 

during the pendency of tho suit and the same is not been* 


tho fact that an order to try 
passed . — Ayya Nadan v. Tkanammal, 
241 : 55 I. C. 946 : II Ii. W, 289. 


ana rne same is uuu — , u^en* 
e suit pane had . 

27 M. L. T. 171 ; (1920) 5f. A'** 
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Appeal —Even for the purposes of the appeal it is only the guardian 
ad litem appointed by the trial Court who can act, ond so long as he has not 
died, retired or been removed no one else can be allowed to represent the 
minor in the appeal. After the decree is passed by the trial Court that 
Court becomes/nncfMS oi?icio for the purpose of removing the guardian or 
' ■’ '*’* • allegation is that the guardian was 

■ r other person interested in the minor’s 

' applic.vtioQ to the appellate Court for 

removal o! the guardian aud appointment of o fresh one. But if there is 
inordinate delay the Court will not interfere. — Lalafat v. JHahomed Yar 
Khan, 52 A. iU: 124 I. C. 474: 23 A L. J. 771: A. I. R. 1930 All. 
456 ; Punjaji v. Kamanand, 1221. C. 445: A. I. R. 1930 Nag. 177. 

“ Court may make such order as to costs as It thinks fit.” — The 
0. P. Code does not authorize a Court to decree costs against the guardian 
of a defendant except in the case referred to in this rule. — Narasimha Ban v. 
Lakshmipatt Bau, 3 M. 263 ; Sibt Ahmed v. ^fntna, 50 A. 733 ; 113 I 0. 
434: A. I E. 1929 All. 18. 

"Where a guardian ad litem of an infant had been guilty of gross miscon* 
duct in putting osecutors to proof of a will which he wished to upset for his 
own private purpose, and which, the evidence showed, was to his knowledge 
duly executed by the testatrix in a sound state of mind, held, that he was 
liable for the costs of the suit. — Ooolam Bossetn v. Fatmabai, 8 B. 891. 

After the dismissal of an administration suit brought by tbo next friend 
of Q minor plaintiff, the Court ordered the next friend to pay tbe costs, being 
of opinion that he was the real actor in tbe suit, and that tbe suit was 
unnecessary. — DevJcabai v. Jefferson, 1C B. 248. 

This rule is not, so far as regards payment of costs, applicable to any 
person appointed to act as guardian ad litem with his previous assent.— 
Jadow Mulji V. Ohhagan Batchand, 5 B. 306. 

Death of guardian ad litem. — Where the death of a guardian ad litem 
takes place pending appeal, and judgment is passed without a new guardian, 
it is a mere irregularity. — Bamdayal v. Ajudhia, (1906) A. W. N. 40 ; 
Oobardhan v. Vahabir, 34 A. 821. 

Where a guardian ad litem died daring the pendancy of the appeal 
and the appeal was disposed of without a fresh guardian being appointed 
but a new guardian was appointed in execution proceedings. Held, that no 
guardian for the minors having been appointed they wore to all intents 
and purposes not parties to the appeal at all and therefore tbe decree and 
sale in execution were ns against them a nnlUty. — Chnndunj Krishnayya 
V. KoripalliBaju,?.! M. L J. 39; 851. C, 154; Jager Nath v.E. I. By Co., 
106 I. C. 540 : 9 P. L T. 547 : A. I. B. 1923 Pat. 163. But where on the 
death of a guardian ad litem pending an appeal, though no fresh guardian 
was appointed, the mother of the minora engaged a counsel and fought out 
the proceedings on behalf of the minors, field, that the decree against the 
minors was voidable and not void. — Afussf. Phul Kwr v. Najmunnissa, 125 
I. C. 779 : .11 P. L. T. 331 : A. I, E. 1930 Pat. 473. 

Whore a minor filed an objection in execution proceedings with a 
particular person as next friend and in tbe appeal against the order in 
those proceedings, the minor was represented by another person and no 
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, objection was raised as regards the guardianship, held, it was not a material 
irregularity and S. 99 of the C. P. Code precluded the Court from reversing 
the decree on that ground ; Abdul Gani v. Barkia, 61 I. 0. 605. 

Course to be fol* 12. (1)A minor plaintiff or a minor not 

lowed by minor a party to a suit on whose behalf an application 
plaintiff or appii* is pending shallj on attaining majority, elect 
cant on attaining whether he Will proceed with the suit or appli- 
cation. • [S. 450.] 

(2) Where he elects to proceed with the suit or appli- 
cation, he shall apply for an order discharging the next friend 
and for leave to proceed in his own name. fS. 451, paea. 1.] 

(3) The title of the suit or application shall, in such case 
be corrected so as to read thsncefortn thus : — 

“A, B., late a minor, by C. B., his next friend, hut now 
having attained majority.’^ [S. 451, para. 2.] 

('4) Where he elects to abandon the suit or application, 
he shall, if a sole plaintiff or sole applicant, apply for an order 
to dismiss the suit or application on repayment of the costs 
incurred by the defendant or opposite party or which may have 
been paid by his next friend. [S. 462.] 

(6) Any application under this rule may be made ex parte ’ 
but no order discharging a next friend and permitting a minor 
plaintiff to proceed in his own name shall be made without 
notice to the next friend. [S. 458.] 

COMMENTARY. 

Alterations. — The provisions contained in Ss. 450, 451, 452 and 453 of 
the C. P, Code, 1882, have boon amalgamated in this rule with some additions 
and alterations. 

Sub-rule (1) corresponds to S. 450,0. P. Code, 1882, with some verbal 
alterations. The words '* shall " has been substituted for the word * must 
and the \yords “ on attaining majority " have been substituted for the words 
on coming of age,” which occurred in the old section. 

Sub-rule (2) corresponds to para. 1 of S. 451 of the C, P. Code, 1883. 
With some modifications. The word ** teftere ” has been substituted lor the 
word "if”; and the VTorde " with the suit or application’’ have been substi- 
tuted for the words ” with it," which occurred in the old section. 

Sub-rule (3) corresponds to para. 2 of S. 461 of the 0. P. Code, with this 
modification, that the words “having attained" have been substituted for the 
words *' but now of full age,” which occurred in the last part of para. 2 of the 
old section. 

Sub-rulo (4) corresponds to 8. 452, 0. P. Code, 1832, with slight modi- 
fication. The words ” or opposiVfl par/y '* have been added after the word 
defendant.” 
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Sub'tulo (5) corresponds to S. 453, C. F. Code, with some additions and 
-alterations. The words “ and it must bo found by alEdavit that the late 
minor has attained his full ago,“ which occurred in the old section have been 
omitted ; and the words " but no order discharging a next friend and permitting 
a minor plaintiff to proceed in hts oton name shall be made without notice to the 
■next friend" have bean added. 

When a suit is instituted on behalf of a person alleged to be, but not, 
in fact, a minor, and the suit is brought through a next freind, the Court 
should not dismiss the suit. In such a case the proper remedy is for the 
> defendant to apply to have the plaint taken off the hie or amended, and 
if it be not amended, the next friend’s name may be treated as a mere 
surplusage, and the suit should bo allowed to proceed. — Taqut Jan v. 
ObaiduUa, 21 C. 8G6. Contia in Skeoranta y. Bharat Singh^ 20 A. 90. 

Scope.— Rules 12 and 13 of Or. XXXII, lay down the course that a 
.plaintiff may follow on attaining majority, but there is no corresponding rule 
■relating to a defendant who becomos major during the pendency of a suit. 
'The reason of this omission is that while a plaintiff on attaining majority 
may put an end to the suit, the defendant cannot do so and tho suit must 
proceed. Ho has notice of the suit already and so no further notice need be 
given to him ; if he chooses to conduct bis own defence he may do so or if he 
BO desires he may allow himself to bo ropreaented by his quondam 
guardian — Umra v. Barkat AH, 110 1. C. 725 : A. I. E. 192B Lah. 371. The 
mero oircumstanco that he has not chosen to come forward will not enable 
bim to have it declared that a judgment pronounced against him as 
represented by bis guardian is not binding on him ; but it is otherwise if the 
• ease is compromised by his guardian after be has attained majority in which 
case the compromise though sanctioned by the Court would not be binding 
on him. — Lanka Sanyasi v. Lanka LakshmanNaidu, 51 M. 763 : A. I. E. 1928 
Mad. 294:65 M. L. J. 374: 29 L, W. 465: 318 I. C. 294 (39 M. 1031 
■ referred to), 

Notico. —Where during the pendency of an appeal the minor attained 
majority and the counsel who appeared for tho next friend did not appear 
-because ho had not received a fresh engagement from the quondam minor and 
■the Court dismissed the appeal for want of prosecution ; held that the proper 
.course for the Court was to issue notice to the minor to appear and 
prosecute the appeal or to drop it. — Ishar Singh v. Bakhshish Singh, 115 
J. C. 72 : 30 Punj. L. E. 273 ; A. I. E. 1929 Lah, 555. 

Title to be corrected..— The provision in this rule requiring the title to 
“ibe corrected, would apply to a pending suit, and not to a smt in which a final 
decree has been passed, and in which it only remains to proceed in execn- 
tion. — Doorga Mohun v. Tahir Ally, 22 O. 270. 

1 3* (1) Where a minor co-pIaintiS on attaining majority 
desires to repudiate the suit, he shall apply to 
WheMmiaopco- havo his name struck out as co-plaintiff; and 
«alorUT**de«!rM Court, if it finds that he is not a necessary 
•la repudiate Mit. dismiss him from the suit on such 

terms as to costs or otherwise as it thinks fit. 
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(2) Notice of the application shall be served on the next- 
friend, on any co-plaintiS and on the defendant. 

(3) The costs of all parties of such application, and'of all' 
or any proceedings theretofore had in the suit, shall be paid by 
such persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, 
the Court may direct him to be made a defendant. [S. 454.J 


COMMENTARY. 

Alterations.- — This rule corresponds to S. 454, 0. P. Code, 1882, with 
some alterations and omissions. 

Sub-rule (1) corresponds to para. 1 of S. 454, The words “ ® 

minor co‘plaintiff on aitaininj majority desires to repudiate the suit, he 
ax^ly " have been substituted for the words “ a minor co*plaintiff, on comiug- 
of age, and desiring to repudiate the suit, must apply," which occurred in- 
the beginning of the old section. 

Sub-rule (2) corresponds with the first part of para. 2 of the old section 
with the addition of the words "o» any co-jjlaintijf." The words “ and it - 
must be proved by affidavit that the late minor has attained his full age, 
which occurred in the middle of para. 2 of the old section, has been omitted.- 

Sub-rulo (3) corresponds to the last part of para. 2 of the old seotion 
with some verbal changes. 

Sub-rule (4) corresponds to part 3 of the old section with change of 
some words, without any change in the meaning. 


14 . (1) A 


minor on 


attaining majority may, if a sole 


plaintiff, apply that a suit instituted in his- 
Unreasonable or name by his next friend be 


Improper suit. 


dismissed on the 
ground that it was unreasonable or improper. 


(2) Notice of the application shall be served on all the 
parties concerned ; and the Court, upon being satisfied of such 
unreasonableness or impropriety, may grant the application and 
order the next friend to pay the costs of all parties in respect oj 
the application and of anything done in the suit, or make such 
other order as it thinks fit. [S. 455.J 


COMMENTARY. 

Alterations— This rule corresponds to S. 455, C. P. Code, 1882, 'with 
some alterations and omissions. 

Sub-rulo (1) corresponds to para. 1 of the old section, which is _ repro- 
duced here to maik.tho distinction : *'If any miiior, on attaining majonty,^^ 
prove, to the satisfaction of the Court, that a suit instituted in his name <1^ 
next friend was unreasonable or improper, he may, if a sole plaintiff, apply 
have the suit dismissed.” 
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Sub-rule (2) corresponds to para. 2 of S 455, G. P. Code, 1832, with 
the addition of the words “ or make suck other order as it thinks fit ” in the 
last part. 


After the dismissal of an administration suit brought by the next friend 
of a minor plaintiff, the Court ordered tho next friend of the minor to pay 
the costs of the suit, being of opinion that he was tho real actor in the suit, 
and that the suit was unnecessary. — Devkahai v. Je^erson, 10 B. 248. 


When a person acting for a minor has fraudulently withdrawn the 
minor’s suit, without obtaining leave to bring a fresh suit, and by such 
withdrawal an absolute statutory prohibition is imposed on the minor,, 
from bringing a fresh suit it is open to tho minor to relieve himself from 
the consequences of the fraud in one of the three ways, vh„ (l) by an 


application to the 'Court in tho suit in which tho withdrawal took place ; 

•! ./ . 1. 1 ....... It.. . 

! ■ , ‘ ‘ fraud- 

. • • • . • “ 357. 


15 . The provisions contained in rules 1 to 14, so far as- 
they are applicable, shall extend to persons 
adjudged to be of unsound mind and to persons- 
uns'enn/raina. though not SO adjudged are found W ‘ho 

Court on inquiry, by reason of unsoundness of 
mind or mental infirmity, to be incapable of protecting their 
interests when suing or being sued. [§. 463.3, 


COMMENTARY. 

, Alterations.—This rule corresponds to S- 463, C. P. Code, 1832, 
with some additions and alterations. The old section is reproduced 
below to observe the changes introduced by the present rule : "The provmons 
contained in Ss. 440 to 462 {both inclunve) shall mutatis mutandis, applv 
in the case of persons of tioaoimd' mind adjudged to he so «nder Act No. XXXV' 
of 1858, or under any other law for the time being in force." 

It would appear on a comparison that the words " and to persons who 
though nof so adjudged are found by the Court on inquiry by reason of un- 
soundness of mind or mental infirmity, to be incapable of protecting their interests 
when suing or being sued" hare been added. Tho additions seem to have 
followed tho principles laid down in* IG B. 133, 24 ^1.504, and in 33 0. 
1094 : 10 C. W. N. 719 : 4 C, L. J, 306, and to set at rest the conflicting 
rulings, all of which hare been considered and discussed in tho above Calcutta 
Case. The above amendment has overridden 6 M. 380 and 13 B. C5G and 
the other cases in which a contrary view was expressed. 

Scope of the rule. — The matter for determination in lunacy proceed- 
ings under Act IV of 1912 is whether tho person in respect of whom the 
,,, , i : — '*of unsonud miud and incapable of 
: ■ ' ■ I • . question under Or. XSXII, r. 15,, 

f ■. . ‘thcr a person, not being a person already 

adjudged to be of unsound mind is “by reason of unsoundness of mind or 
mental infirmity, incapable of protecting his interests in tho scit." The* 
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‘iangaage of the two provisiona is not tho same. A finding in the negative 
•in lunacy proceedings does not preclude on affirmative finding under this 
rule . — Chatarbhuj v. Sarnand Lai, 50 A. 336: 108 I. 0. 141: 25 A. L. •!. 
1082 : A. I. E. 1928 All. 103. Where the pleader informed the Court that 
■lunacy proceedings were pending in the Court of the District Judge and 
applied for stay of the suit ponding the ’decisions in the lunacy proceedings 
'but was refused, it was held that though no revision lay, the case was a 
fit one for the exercise of tho inherent powers of the Court and stay should 
-be granted . — Sarnand Lai v. Ghaturbhuj, 48 A. 356 : 93 I. 0. 285: A. 1. 1^- 
1926 Bom. 212, 


“ Mental infirmity.” — By the addition of the words " or mental 
infirmity," the scope of the present rule has been enlarged. The old section 
was applicable to persons of ''unsound mind" only ; but the present 
rule applies to persons of unsound mind as well as to persons who are 
suffering from any mental infirmity in consequence of which be is incapa- 
ble of protecting his own interests. In this connection 4 C. L. J- 1^5 
should be consulted in which the words “lunacy, weakness of intellect, 
and unsoundness of mind” have been clearly explained and distinguished. 

“ The Committee have extended this rule so as to cover the case of » 
person incapacitated from protecting his interests by reason of his mental 
•weakness or of his being a deaf-mute.”— See the Beport of the Special Com- 
mittee, Order XXXII, r. 15 is intended to cover the case of persons^ who 
are absolutely deaf and dumb and on that account are incapable of receiving 
.any communications or communicating their wish or thoughts to others ; 
"the case of persons who ai’e partially deaf and dumb and are able to com* 
munioato with others with some difficulty stands on a different footing.-— 
Nanak Chandv. Banarsidas, 126 I. C. 579: 12 L. L. J. 254 : A. I. " 
1930 Lah. 425. 


Meaning of the term “unsound mind.” — The term “unsound 
mind ” comprehends imbecility, whether congenital or arising fi'om old age, 
■as well as lunacy or mental alienation resulting from disease.'-I^ re 
Cawasji Beramji, 7 B. 15. 


Distinction between lunacy with lucid intervals, and a state of sound 
mind, subject to occasional unsoundnoss arising from accidental and 
ary causes, considered.— In re Nagappa Gketti, 18 M. 473 (6 0. 539 and oia 
referred to). 

• Mere weakness of intellect is not unsoundness of mind. The distiu^ 
•tion between lunacy, weakness of intellect, and unsoundness 
•explained . — Mazahariiddin Khan v. Serajuddin Khan, . 4 C. L. J. 1^ 
(24 W. R. 124 approved). 

“ Persons adjudged to be of unsound mind.” — Under the Lunacy 
rV of 1912 a person may be adjudged to be of unsound mind. The old Ac 
was Act XXXV of 1858. 


Appointment of next friend or guardian ad litem of persons of 
unsound mind. — A person alleged to boa lunatic, though not adjudg 
■to bo so under Act XXXV of 1858, may sue through a next frienu, o 
defend through a guardian ad litem. — Nabbu Khan v. Sita, SO A. 3- * 
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Vma Stindan r Ramji Saidar, 7 C. 242; 9 C. L B 13, and in 
bun Chunder v Kali Dass, W. R. (1864) 263, it has been held that a per* 
son alleged to bo a lunatic though not found so under Act XXXV of 1853, 
may appear either by vakeel or in person. See also Pransukhram v. Bar 
Ladlor, 23 B. 653. Although S 443 (Or. XXXII, r. 3), read with S. 463, 
C. P. Code, 1832 (this rule), does not oblige a Court to appoint a guardian 
ad litem for a defendant of unsound mind, except when be has been adjudged' 
to be of unsound mind under Act XXXV of 1858, still upon general principles, 
and in conformity with the practice of the Court of Chancery, the Court- 
should assign a guardian ad litem for tho defendant if it finds, on enquiry,, 
that he is of unsound mind so as to bo unfit to defend the suit, — Venkat- 
ramana v. Ttmappa, 16 B. 132. This case has been followed in Kadala Beddi 
V. Nansi, 24 M. 504 See also Lakhya Datya v. Uma Kanta, 14 C. W. N. 256; 
BTamtHt Xuviar v. Shih Sundari, 62 I. G. 770 ; Basik Lai v. Bidhumukht, 33 
C. 1094: 10 C. W. N. 719 ; 4 C. L. J. 306, where all the cases on this point- 
have been referred to. But in SiilAaya v, Bnihaya, 6 M. 380 and in 
Tukaram Anant v. Vtthal Joshi, 13 B. 656, a contrary view was taken by^ 
holding that provisions of S 463 of the C. P. Code (this rule) applied only tO' 
those who were previously adjudicated lunatics under Act XXXV of 1853. 
These latter cases have been superseded by tbe amendment. 

A guardian of the person only of a lunatic is not competent to sue- 
!n respect of the lunatic's estate. The manager of the lunatic’s estate is 
the only person who can institute such a suit. The word '* guardian ” in- 

S. 440, 0. P. Code, 1882 (Or. XXXII, rr. 1, 4), when applied to a lunatic, 
means tho manager of his estate. Under this rule a person other than the 
guardian of the estate can also sue with the leave of the Court.— Bai Divali 

T. Eira Lai, 23 B. 403. 

The mere absence of a formal adjudication of lunacy under Act XXXV of 
1853, cannot invalidate the charge assumed by tho Court of Wards, and a 
lunatic is properly represented in a suit brought by the Collector as guardian 
of the lunatic.— Suniu v. Puttamma, 14 M. 239 (13 M. 197 referred to). 

Power of guardian of persons of unsound mind. — The Lunacy Act 
, (XXXV of 1863) does not affect the general provisions of Hindu law, as to- 
guardians who do not avail themselves of tbe Act, and the managing member 
of a joint Hindu family, one of tbe members of which is a Innatic, may, in ’ 
case of necessity, sell joint family properly including the lunatic’s share, 
although bo does not hold a certificate under the said Act . — Kanti Chunder 
V. Bisheswar, 25 C. 585 (F. B): 2 C. W. N. 241(4 C, 929 folloicedin 
principle ; 10 B. L. R. 364, 19 W. R. 163 disopproved). 

When a person is appointed manager of a Innatic's estate under Act 
XXXV of 1853, he can only make a valid alienation in accordance with the 
provisions of that Act, although he may be a de facto manager of the family 
property . — Anpuma Bai v. Bargapa, 20 B. 150, 

A guardian of a lunatic’s person, is, in matters connected with the 
guardianship, subordinate to the District Court which appointed him.— 7n 
the matter of Basharat Ali, 24 C. 133. 

A District Judge has power to make an order requiring the guardian to 
obtain his permission before marrying the lunatic . — Chellathammal v. 
Ammayappa, 32 M. 253 (24 C. 133. S3 B. 50. 13 B. 480, referred to). 
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ORDER XXXin. 


SUITS BY PAUPEHB 

1. Subject to tho ioUowing proviBions, any suit may bo 
iuBtituted by apauper. 

Bulti may be In- 

-ititund m ;wma A person is a " pauper " 

paur^r^y Tvhen ho is not possessed of sufficient means to 

enable him to pay the fea prescribed by law for the plaint in 
such suit, or. where no Buch fee is prescribed, when he is not 
entitled to property worth one hundred rupees other than his 
neccppary wearinc apparel and the subject-matter of the suit. 

rS. 401.] 

COMMENTARY. 

Alterations. — The rule coTTo»pom]s to S. 401, C. P. Code, 1882, with 
slight tnodiGcations. The word *’ proofsicms “ has been substitiitod for tho 
word *' rules " after tho word foUowiDg”, and tbo word ” " has 

boon Bubatitated (or the word “ brought '* which occurred in the old section, 

Object and scope of the order.—A pos^oa iesUtutIng a salt ina 
Civil Court IS bound, according to tho ordioary rulos, to pay tho Court-feci 
proBcnbed by law foe tho plniot aod suhsequent proceedings in the suit. 
Tbo object of this order is to enable a person, who ia too poor to pay tho 
Court'feo, to institute nod prosecute hia suit without payment of CourHoes.— 
Joiiridro v. Z>Karka, 20 C. 111. Tbo exemption does not extend to fees for 
service of process and such fees must under r. 8 be paid by him. 

WherQ tho plaintiff 'voa ollowed to sao oa o. paupoc but an order was 
mode making paycQOnt of costs of adjournmeat acoodition precedent for 
allowing litoe to amend the plaint. that tho order was not iUegal.—Ztw 
PmS^nv. iTny TToft Boci. 6 R. bOl : A. I. R. 1928 Rang. 80G; 114 10. 
677. In spite of the maodatorj’ provisions of Or. ’XXXllI, r. 6 tb© provi- 
elons of Or. VZ relating to fttnendteent of pleadings apply to petitions under 
Or XXXIII.— Amarnat/i v. Saltan Chand, 138 I. 0. 052 : A. I. R. 1932 Lah. 
648. ^ But it has been held that an order for payment of costs in cash for 
allowing an amendment as a condition precedent is bad .— Dalwantrao 
y. Sanmantraa, 47 33. 104. Where a plaintiff ia allowed to sue as pauper but 
an order is made on him to furnish Eecuriiy, on tho appHcation of the defen- 
dant, for costs, such order cannot, bo justified except for exceptional clroum'- 
stances ; and in tbo ab«enco of exceptional circumetacces the order is a 
cjiiten'ai irregularity as it is almost impossible for fi pauper to furoUh secu- 
rity . — Barkaur v. Chamha, A. I. E. 1D28 Loh. 9G0. 

Perfion. — A firm can bn conaidored lobe a person under this rule. — 
B. K. Contra d Sana v. Abdat Sahman, 127 L C. 175: A. I R. 1930 Rang. 
'273. The word means a natural person and not a juridical person such as s 
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Eeceiver.— S. M. Mitra v. Co/pora/fow, Z26 I. C. 650 ; A. I. B. 1930 Bang. 
259. 


“ Pauper.” — ^Ponding the investigation into pauperism under rr. 6 and' 
7, the defendant appearing deposited in Court some of the articles claimed by 
the petitioners to -which he admitted they were entitled. The value of the- 
articles deposited -was Es. 100. The petitioners admitting that the articles 
were their property declined to take possession of them. Held, that the peti- 
tioners were not “paupers” as defined in this rule, being possessed of 
property worth Eg. 100, other than the subject-matter of the suit . — Dwarha 
Nath V Madhavrav, 10 B. 207 ; Mahaldkshmi Ammal, In re, 50 M. L. J. 114: 
94 I. 0. 337 : A. I. E. 1926 Mad. 567. But see Fatmabai v. Dossabhoy, 34- 
B. 638, in which it was held [per Macleod, J.) that in such a case the peti- 
tioner could not he said to ba entitled to ‘property worth Es. 100 inasmocbi 
as every application to sue as a pauper may be defeated by the respondent 
paying into Court Es. 100 out of the amount claimed. 

A Hindu widow applied for leave to sue in forma pauperis for the • 
recovery of maintenance and her stridhanam jewels and cash withheld by 
the defendant. The defendant admitted liability for the jewels and cash 
and produced them in Court. It was found that the jewels and cash were 
mote than sufficient to pay the Court-fee and the Court dispaupered her. 
Ecld, on revision, that the order of the Court was improper and it could' 
not bo said that owing to the defendant’s offer the plaintiff was possessed ' 
of sufficient means to pay the prescribed Court-fee.— Balagoun v. 
Motilal, 47 B. 623 : 25 Bom. L. B. 199: A. I. E. 1923 Bom. 247. 

In an application to file a suit in forma pauperis on a claim which ^ 
required the Court-fee of Es. 1,775 on the plaint, it was found that the* 
applicant bad property worth Es. 1,600. 3eld, thab'ithe possession ot 
Es. 1,600 would not enable the applicant to pay Ks. 1,776 which was tbe^ 
fee prescribed by the law for the plaint. — Ganga Bai v. Shrtdhar Anna}*, 

8 Bom, L E. 642. 

The mere fa ' ' *’ ’* ’* ’ band has property is notasuffi* 

cient reason for • for leave to sue as a pauper.-- 

Sharfunnessa y. J • . . , • 3 P. L. J. 178.' ' 

A person who applies for permission to sue as a pauper is not boimd to 
try and raise funds by mortgaging his claims. Notwithstanding that be 
might do BO, he may be a pauper under this rule.— Fedan^a v. Perindevatnma, 

SOkl. 249. 

On an application to sue *n /orma the Court' is required to 

deal with the question of the applicant’s pauperism, with reference to t 
definition ns given in this rule, and in deciding it, to ascertain 
property, its markot-value and the title thereto, and then to deni with 

case under Or. XXXIII, r. 5, irrespective of any surmises astothereaso 
why the applicant has valued his claim at a high figure.— 

Bussain v. A}udhya Prasad, 10 A. 467. 

On proof of pauperism, a company represented by its liquidator wn he 
granted leave to sue in forma pauperis for the ' recovery of a j 

the company. The word “ person *’ in the Explanation to Or. XXXIII, r. > ■ 
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includeg a company or asaociation or body of individuals whether incorpora- 
ted or not. — Perumal Goundan r. Thirumalarayapuram, 41 M. 624 : 34 
M. L. J. 421 : 45 I. C 164. 

"Is not possessed of suflloient means." — A debt which is duo to the 
applicant from a third parson cannot be said to be "means of which the appli- 
cant is possessed." The words " is not possessed of ” must mean that the 
applicant has no actual control over it. — Mabia Khaiun v. Sheikh Satkari^ 
45 C. L J. 68; A. I. R. 1927 Cal. 309: 100 1. C. 284. It cannot be 
assumed that the framers of Or. XXXIII, r. 1 thought that every one who 
is entitled to properly is possessed of means to the value of that property.-- 
Dwarkahai v. Sakharams 119 I. C. 697 : A. L R. 1929 Nag. 319. 

An applicant to be disqualihed to sue as pauper must be possessed of 
means sufficient to paj* court-feee and not merely entitled to property of 
that value — Kishan v. Manjai, A. I R. 1928 Nag. 24, The word 'means’ 
in Or XXXIII, r 1 is intended to cover and include all forms of realisable 
assets which can be converted into cash and as such can be used for finan- 
cing the htigation; where tho applicant bad an interest in a decree which 
prtmajacte was more than sufficient for the court-fees, Iteld that the appli- 
cation should be reiccted.—Laf Chand v. Musst. Pisto, 110 I, 0. 123 ; 10 
L. L. J. 159 . 29 Punj. L. R. 229 . A. I. R. 1928. Lsh. 271. Following this 
last mentioned case and dissenting from 45 C. L. J. 68 it has been held that 
a mortgage in petitioner's favour is ‘means' within the meaning of this rule.— 
Nand Ktshore v. Prabku Dayal, A. I, R. 1929 Lah. 821. In considering tho 
question ol pauperism the Court must look at the matter as it stood at the 
date of the suit. If bis oiroumstaoces at the date of the application bring 
him within the terms of the Explanation, the immunity in respect of pay- 
ment of Court-fees will be enjoyed by him til! tho termination of the suit or 
until such time when suSicieot materials would be forthcoming to justify 
an order cancelling the permission ; the word ‘possession’ indicates that any 
amount which forms the subject-matter of the suit and is not in the actual 
possession of the petitioner cannot be taken into account in determining his 
‘means’; injunction may be issued restraining him from receiving an amount 
until orders regarding court-fees are passed.— ProvoiA Chandra v. Municipal 
Commissioner, Sou'rah, 125 I. C. 103: 57 C. 980: 34 C. W. N. 188: A, I..R. 
1930 Cal. 147. 

" Other than his necessary -wearing apparel." — Ornaments which 
a woman ordinarily wears are of the same class of personal property as her 
wearing apparel and cannot he taken into consideratioD in determining 
whether she has sufficient means to pay the court-fees. — Mabia Ehatun r. 
Sheikh Satkari, 45 C. L. J. 68 ; A, I. R. 1927 Cal. 309; 100 I. C- 264. 

Subject-matter of the suit. — ^The words " other than bis necessary- 
wearing apparel and the subject-matter of the suit " in the Explanation do 
not qualify that part of the Explanation which requires that the person 
should not be possessed of sufficient means to enable him to pay tbe fee 
prescribed by law, but only the condition that tho applicant is not entitled 
to property worth Rs. lOO.—Krishnabai Janardan r. Manohar Sundarrao, 
30 B. 693: 8 Bom. L. R 671. &ealso Dtearkabai v. Sakharam, 119 I, C* 
697; A. I. R. 1929 Nag. 319. 

• Where n mortgagor sues the mortgagee for redemption of tbe mortgage,, 
his equity of redemption is no part of the subject-matter of the suit and its^ 
0. P.C.— 129 
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value therefore should be taken into consideration in determining whether he 
is a pauper, — Kapil Deo v. Bam Bilcha, 33 A. 237 ; Achal Singh v. Seth 
Jibandas, 19 N. L. E. 165. 

Suit instituted in the ordinary form may he continued in forma 
pauperis. — A Court has power under this Chapter (rule) to allow a suit, insti- 
tuted in the ordinary form, to be continued in forma pauperis. -^Thompson v. 
Calcutta Tramway Co. Ltd., 20 0- 319. The power to allow a suit ordinarily 
instituted to be continued as a pauper is included in the power given to the 
Court to allow a suit to be instituted in forma pauperis.— Surendra v. 
Showdamini, 36 0. "W. II. 1035 : 56 C. L. ?. 148. See also Ntrmnl Ghandm v. 
DoyalNath, 2 0. 130 i Bevji Patil v. Sakharam, 8 B. 615 ; Subbarao v. VenJcata- 
rainam, A. I. E. 1929 Mad. 828 : 30 L. W. 637 : 57 M. L. J. 677. But a contrary 
view has been taken in Selima Sheehan v. Bafez Mohammed, 36 0. W. N. 
567 (doubting 20 C. 319). 

Pauper defendant.- — Although this Chapter (rule) of the 0. P. Code only 
provides for suits to be brought by a pauper, the Court has power to allow a 
defendant to defend tn/oma pauperis. — Doorga Churn y. NittoJcally, 5 0. 
819 : 6 0. L. E. 120. But see Coates v. Secretary of State, 54 P. E. 1903 : 121 
P. L. E. 1905, where it has been held that the defendant cannot be allowed 
to defend a suit in forma pauperis, in as much as there is no provision in the 
Code authorizing such a course. 

Suit by next friend, administrator, executor, trustee, or legal 
representative. — The next friend of a minor who is not himself a pauper 
may sue in forma pauperis on behalf ota pauperminor. — Venkatanarasayya v. 
Achemma, 3 M. 3 ; Nanibala v. Jamini Sundart, 37 0. L. J. 394 ; Netni Ohand 
Bhick Ohand v. Keval Chand, 26 Bom. L. B. 380. A suit can be brought in 
Jorma pauperis by a next friend who is also a pauper. — Galaupmonee v. 
Prosonnomoye, 11 B. h. E. 373. 

There is no necessity for an enquiry whether an alleged legal repre- 
sentative of an admitted pauper plaintiff is a pauper or not. The Court, if 
satisfied that he is the legal representative, ought to admit him to carry on 
the suit. — Bhagbut Doss v. Buloram Doss, 3 "W. R. Mia. 20. Tbe^ question 
whether the legal representative of a deceased plaintiff who had filed his suit 
in forma paupens ca.n continue the suit in forma pauperis depends not on 
the property possessed by the legal representative personally in his own 
right. — Ammakannu Ammal v. Darnodara, 109 I. 0. 258 : A. I. R. 1928 Mad. 66 
(relying on 7 M. 390, 41 M. 624 and A. I. E. 1925 Mad. 765; and dissenting 
from 18 B. 237) ; nor is the capacity of his next friend or relations to be 
considered. — Sharan Singh v. Mvsst. Man Kaur, A. I. E. 1929 Lab. 746. But 
see Manaji v, Khandoo, 36 B 279» in which it has been held that in such a case 
the legal representative may be permitted to continue the suit in forma 
pauperis if he himself is a pauper. See also Lalit Mohan v. Satis Ohandrat 
33 0. 1163 ; 4 0. Ij, J. 234 (followed in Farzand Ali Khan v. Mir Amtr 
Baider, 26 I. G. 714 '• 1 0. L. J. 709). where it has been held that the right to 

apply for leave to sue in /ormo pa«pm» being a personal right, if the apph' 
cant dies before the leave is granted, his legal representative is not ontitlod 
to continue the application. See also Bao Saheb Manaji Bajuji v, Khand^t 
13 Bom. I* R. 577 ; Eavuri v, Yabursu, 54 M. L. J. 683 : 61 M. 697 . 
110 I. 0. 318 ; A. I. R. 1928 Mad. 270. 
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Whero a guardian obtains permission to sue in forma pauperis on behalf 
• of a minor, the dismissal of the suit is no ground for throwing the costs of the 
suit on the guardian. — Brijessuru v. Kishore Doss, 25 "W. E. 316. 

A shebait who is not possessed of snflicieDt means to pay court-fees both 
personally and as a shebait may apply for leave to sne in forma pauperis for 
•recovery of certain endowed properties from his co'shebatts.—Nanda v. 
DtoarJca, 16 0. W. N. 93. A trustee or shebait not possessed of snfficient 
property of the trust may be allowed to sue as a pauper although he has 
-sufficient personal property of his own. — Zfabta v. Sheikh Satkari, 45 C. L. J. 
•63 : 100 I. C. 264 : A. I. R. 1927 Cal. 309. 

The administrator of the estate of a deceased parson may apply to sue in 
'forma pauperis under the provisions of this Chapter (rule). — In re Bill, 7 
M. 390. 

Where an executor is not in possession of the property of his testator, 
and cannot gat possession of it, and he has not himself the means of paying 
'the necessary foes, he may be allowed to petition for, and , if entitled thereto, 
to obtain probate in forma pauperis — In the matter of the Will of Daumbai, 
18 B. 237. 

The provisions of this Chapter (role) do not preclude a parson, who has 
•obtained leave to sue under S. 18 of the Religious Endowment Act (XX of 
1863), for the removal of the trustees of a temple, from being permitted to 
•sue in forma patiperts.—Gurusami v. Erishnasami, 24 M. 419. 

The plaintiff in a suit brought in forma pauperis died, but in ignor- 
ance of her death the Court passed a decree in her favour. The defendant 
appealed, making respondent a lady who he alleged was the legal representa- 
tive of the deceased plaintiff and ao order was passed by consent of the 
parties sending back the suit for re-trial on the merits. On re-trial the suit 
was again decreed. Beld, that the defendant was estopped from disputing the 
right ot the representative ot the original plaintiff to sue as a pauper.— AftJor 
Busain v. Alia Bibi, 25 A. 137. 

Plaintiff suing in representative capacity -j-His personal property 
should not be taken into account. — Wbou a plaintiff sues in a representa- 
tive character, such as a mutioalli, trustee or a shebait, unless it is shown that 
the plaintiff has In bis possession property belonging to the wakf estate or trust 
or the idol for whom he sues, snfiicieDt to enable him to pay the requisite 
Court-fee prescribed by law, he may be allowed to sue as a pauper even if it 
is shown that he has suOicieDt personal property of his own. The capacity 
of a person kuiug in a representative character mast be kept distinct from 
his personal capacity. — ilfaiio Khatun t. Sheikh Satkari, 45 C. L. J. 68 : 
A. 1. R. 1927 Cal. 309 : lOO I. C. 264. See also Nanak Ckand v. Samam, 125 
I, 0. 611 : A. I. E. 1930 Lab. 735. 

Formerly excepted suits —Section 402. 0. P. Code, 1882, which ran as 
follows: "No suit shall be brought by a pauper to recover compensation 
for loss of caste, libel, slander, abusive language, or assault," has been 
omitted. 

*' The Committee have not preserved S. 403. In the light of the case- 
law it is misleading so far it suggests that a suit will lie for loss of caste or 
- abusive language, and they can see no sufficient reason for withholding from 
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a pauper a right to sue as such in respect of a defamation or assault.” — See- 
the Beport of the Special Committee. 


2. Every application for pea-mission to sue as a pauper 
f,. , . shall contain the particulars required in regard 

piicaUon.^ ** plaints in suits : a schedule of any moveable- 

or immoveable property belonging to the appli-- 
cant, with the estimated value thereof, shall be annexed 
thereto ; and it shall be signed and verified in the manner 
prescribed for the signing and verification of pleadings. 


COMMENTARY. 

History. — This rule corresponda to S. 403, C. P. Code, 1882, Tvith some 
verbal changes only. Some of the words of the old section have been 
changed and replaced by more appropriate words. The procedure laid down 
in r. 2 is to be followed \7hen a suit is proposed to be instituted in forma ■ 
pauperis. 

Contents of application. — 'Whore a pauper applicant omits to mention 
his immoveable property and also fails to submit a list of 'such property 
when required, the application is not in proper form . — Sheo Narayan Lai v. 
arf.JVf«rta9ga,9 O.L. J. 610: 741.0 344: A. I. E. 1923 Oudb 118. Butamere 
omission to mention, some item of property doee not amount to non- 
compliance with this rule . — Birj Ballab Lallji v.Beney Krishna, A, I. E. 1928 
Pat. 28. There must, however, be utmost good faith in the disclosure of 
assets, and if it is revealed that the applicant has not stated with the utmost 
good faith the whole of his assets, the application must be rejected at the 
very earliest stage . — Durga Prasad v. Srimwas Sureka, 123 I. 0. 398 : 11 
P. L. T. 567 • A. I. R. 1930 Pat. 368. 

The object of the rule that a pauper should set out the 'list of his 
properties ia to help the Government in ascertaining whether the applicant 
is in a position to pay the conrt*fee payable on the plaint. Omission of a 
few articles of trifling value, unless duo to bad faith, is of little importance. ’ 
ilfMssf. Chamela Kuar v. Pursottam Das, 13 P. li T. 538. 

Yerifloation. — "Where the petitioner did not verify the contents of the 
petition at the foot of the petition, but he did so by a separate a’flidavit in 
which the statements contained in the several paragraphs of the petition 
were said to be true and no part of them was false and nothing had been • 
concealed, held, this affidavit being annexed to the petition must be 
treated as a part of it : P»r;t <ls7tra/ Afi V, Bameshwar Nath, A. I. R. 

Lab. 684. 

There is no provision which requires the schedule to the application to 
sue in forma pauperis to bo verified ; in any case if the signature and 
Torifleation of the applicant is necessary, the proper procedure ia to return 
the plaint in order to remedy the defect.-— 4mar Nath v. Batlan Ghana,. 
133 I. 0. G52 : A. I. E. 1032 Lah. 640. 
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Death of applicant. — The right to obtain permission to sue as a pauper 
is only a personal right, and on the death of the applicant his legal repre* 
sentative cannot come in as such and be substituted in his place but if be is 
a pauper himself he can file a fresh application for leave to sue in forma 
pauperis.— Laltt Uohan v. Sohsi Chandra, 33 C. 1163 : 4 C. L. J. 234 ; 
Suhbiah v. Bala, 51 M. 697 : 110 I. C. 318 : A. I. R. 1928 Mad. 278. 

3. Notwithstanding anything contained in these rules, the 
application shall be presented to the Court by 
the applicant in person, unless he is exempted 
app ca on. appearing in Court, in which case the 

application may be presented by an authorized agent who can 
answer all material questions relating to the application, and 
who may be examined in the same manner as the party repre- 
sented by him might have been examined had such party 
attended in person. - [S. 404.] 

COMMENTARY. 

History.— This rule correspoods to S. 404, C. P. Code, with some 
alterations of a verbal character. 

The words "in these rules" have been substituted for the words "in 
S. 36," the words “under Ss. 640 or 641," which stood after the words 
" from appearing in Court," and the word “duly” which stood before the 
words " authorized agent " iti the old section have been omitted. 

" Shall be presented in person." — The provisions of this rule reguiring 
the petition for permission to sue tn/crma pauper/s to be presented by the 
petitioner in person is imperative and must be held to control the provisions 
of Or. in, r. 1. — Ex parte Divgir, 4 B. H. C. B. 91. 

Presentation need not be to the Court itself. Presentation to the 
proper oiScer of the Court is sufficient. — Chidambaram v. Kadar Mohideen, 
48 M. 785 : A, I, R. 1924 Mad. 901. 

This rule which requites an application for permission to sue in forma 
pauperis to be presented (except in certain circumstances) by the applicant 
in person, does not apply to an application under S. 592, 0. P. Code, 1882 
(Or. XLIV, r. l), to be allowed to appeal os a pauper. — Mailthi v. Somappa 
Banta, 26 U. 369. But see In re Narise, 8 M. 504 (21 W. E. 303 refers 
red to). ‘Where a phaint is validly presented in person and is subsequently 
returned for presentation to a proper Court and a memoraudum is hied by 
both the parties that the suit should be proceeded with, the objection that 
the plaint should have boon presented in porson to the latter Court cannot 
be upheld but the question of pauperism may be gone into afresh. — Papathi 
Ammal v. Karuppiak, (1930) M. W. N. 583. 

Authorized^ agent Authorized Agent *' in r. 3 clearly does not 
include a recognised agent or pleader. In order to bring him within the 
rule he must bo specially authorized for the purpose. — Sal'ina Bibi v. 
ChamjU 80 P. L..R. 1915: 23 L C. 448 (21 W. B. 303 r</err«f to). 

* Thera is nothing to show that the antbority of the agent must be in 
•'Writing.— Mujsf. Btbi Sogra v. Badha Kishun, 7 P. 825. 
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The Court rejected a petition of appeal presented on behalf of a pauper- 
by a pleader who vyas retained under an ordinary VaJcalatnama, but was nofc- 
Bpecially authorized to sign as attorney for the applicant,— Bhugobutty-v. 
Gunesh, 21 W. E. 308. 

The mere fact that several persons jointly present an ' application'for* 
permission to sue as pauper, does not authorize the Court to entertain it’on 
.behalf of the applicants who do not appearin person . — Burgess v. Bidden, '10‘ 
U. 193. 


Pardanashin woman. — Where an appeal in forma pauperis by a parda- 
naskin ^oman, ■who had sued as a pauper in the first Court, was presented* 
by a person, other than an advocate, vakil or attorney, or the suitor in person, 
but by her duly authorized agent, held, that 'was a good presentation."™ 
Wazirunnissa v. Ilahi Bahhsh, 24 A. 172. 

Limitation. — If the application for leave to sue in forma paupens 
has been presented at the office within the period of limitation, the fact that 
the application was signed or verified a little later does not matter . — Vora v, 
Japan Cotton Trading Co. Ltd., 32 Bom L. R. 1343 : 128 1. C, 625 : A. I. B- 
1931 Bom, 47. 


See Or. XLIV as to Appeal in forma pauperis. 


4. (1) 

Examination ot 
applicant. 

regarding the 
applicant. 


■Where the application is in proper form and' 
duly presented, the Court may, if it thpKB 
fit, examine the applicant, or his agent when ■ 
the applicant is allowed to appear by agent, 
merits of the claim and the property of the- 


If presented by 
agent. Court may 
order applicant to 
be examined by 
commission. 


(2) Where the application is presented by 
an agentj the Court may, if it thinks fit, order 
that the applicant be examined by a coiO' 
mission in the manner in which the exami" 
nation of an absent witness may be taken. 

[S. 406.] 


COMMENTARY. 


History — This rule corresponds to B. 406, C. P. Code, 1892, with soeo®* 
verbal alterations. Some of the words of the old section* have been changed 
and replaced by more appropriate words, • 

Scope of the enquiry.—In an enquiry under Or. XXXIII, 0. P; Cofio.- 
th'o Court cannot take evidence (except the evidence of the applicant 
on the merits of the claim. Buie 4 expressly gives power to the Court ’ 
examine the applicant regarding the merits of the claim and the 
of the applicant, so that there is no doubt that the applicant himsolt 
bo examined not only with reference to the question of pauperism buta« 
with reference to the merits of the claim . — Jogendra Narayan v. Durg 
Charan, 46 0. 651 : 52 I. 0, 610. 

The Court when making an enquiry under Or. XXXHI, rr. 4 and 
cannot take any ovidonco except that of tho applicant himsalf on tho mori 
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of tbo olaitQ. The Court has to dotetmioo whether the allegation in the 
petition and the examination of the petitioner himself disclose a causa of 
action.-— S»Io Nath v. Badha Baman, 50 1. C. 676. 

Examination of applicant. — The C F. Code does not authorize the 
rejection of an application for leave to sue in forma pauperis for want of 
merits when the applicant is found to bo a pauper, and his allegations dis* 
close a rig} ' ' ■ .■ ■*'.*■ ' * . ‘ o tn forma pauperis 

is made, , . .to..tho. . merits of-.the 

— Be- ■ • '■ . ; ^ .. ■ Vf. 323 ; Naraini Kuar 

V. Mahhan Lai, 17 A. 536, and Abhasi Betjam v. Nanhi Begam, 18 A. 206. 
See also Debo Das v. Mokunt Bam, 2 C. W. N. 474 and Gopal v. Btgoo, 
8 .0. W. N. 70, noted under r. 5 (5) and (eO- 

• When a plaintiff applies for permission to sue tn forma pauperis and is 
examined under Or. XXXIII, r. 4, the opposite party is entitled to cross- 
examine the applicant on the merits of bis claim to test the statements he 
makes in his examination; Badha Baman y. Sitanaih, 60 I. C. 738.' 

Rejection of S. The Courfc shall reject an application 
application. {qj permission to sue as a pauper — 

(a) where it is not framed and presented in the 
manner prescribed by rules 2 and 8, or 

(&) where the applicant is not a pauper, or 

(c) where he has, within two months nest before the 
presentation of the application, disposed of any 
property fraudulently or in order to be able to 
V ✓ apply for permission to sue as a pauper, or 

'^(d) where his allegations do not show a cause of 
action, or 

(g) where he has entered into any agreement with 
reference to the subject-matter of the proposed 
suit under which any other person has obtained 
an interest in such subject-matter. 

[Ss. 405 & 407.] 

COMMENTARY. 

Alterations. — This rule has embodied the proyisions of Ss. 405 aud 407 
of the C. F. Code, 1632, with some additions and alterations. 

Clause (a) corresponds to S. 405 of the old Code with some verbal 
changes only. 

Clause (b) is similar to Cl. (o) of the old S. 407. 

Clause (c) is similar to Cl. (6) of the old S. 407 with change of some 
words and phrases. 
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Clause {d) has been substituted for Cl. C^') the old S. 407, which 
ran as follows: "That his allegations do not .show a right to sue in such 
Court.” These words gave rise to several conBicting rulings : and in order 
to set at rest the several conflicting rulings, the words “ cause of action" 
have been substituted for the words “right to sue in such Court” which 
occurred in the old section. The conflicting rulings have been noted under 
Cl. {d). For the meaning of the words "cause of action,” see notes 
under S. 20 and Or. XI, r. 2. 

Scope of rule. — By the above amendment the scope of the present 
rule has been enlarged, as the words “ cause of action " are wide enough to 
include the cases mentioned in 7 A. 661 (F. B.), 20 A. 299, 19 M. 197, 13 B. 
126 and 27 M. 37. The object of the amendment will bo clearly understood 
on reference to the above cases. 

Clause {«) corresponds to Cl. (rf) of the old S 407. 

It is true that under Or. XXXIII, r. 5 the Court is bound to reject an 
application which is not framed and presented in the manner prescribed by 
rr. 2 and 3, but from this it does not follow that. rr. 2 and 3 should be 
meticulously interpreted against the petitioner and used as a trap. — Praphull 
V. Sham Lai, A. 1. E. 1932 Lab. 328. 

That the applicant is not able to name all the persons in possession of 
the property left by the deceased in an administration suit, is no ground for 
dismissing the application.— v. Sham Lai, A. 1. E 1932 Lah. 828. 

Clause (a)“Where applfcaiion not properly framed. — If an appli* 
cation is improperly framed through misjoinder of causes of action ana 
reliefs, the Couit has got the power to amend the application under S. 141 
of the C. P. Code. — Kanagammal v. Panchapdkesa, 26 M. L. J. 343 : (19141 
M. W. N. 327 • 23 I. C. 82. But see Kalikumar v. N. 17. Burjorfes, 20 
I. C. 640: 7 L B. E, 60: 6 Bur. L. T. 141, where it was held that an 
application ought to be rejected as being improperly framed, where it was 
not accompanied by a schedule of the applicant’s moveable and immoveable 
properties. 

Where an applicant has not calculated the court-fees in accordance 
with S. 7 (c) (6) of the Court-fees Act, his application to sue os o pauper 
must be rejected. — Mating Pe Kye v. Ma Shuie Zin, 7 E. 359 : 118 !• 

416 : A. I. E. 1929 Eang. 128 (case in which it was observed that the 
rejection of the application would not bar a fresh application being 
presented). 

The fact that a joint pauper application by two persons was dismissed 
is no ground for dismissing a subsequent pauper application by 
them.— FrapftH?/ v. Sham Lai, A. I. K. 1932 Lab. 328 (referring to A. I- 
1929 Eang. 128). 

Clause (b)— Where applicant not a pauper. — Oi; an appHcotion fo 
sue in /orma /laupcm, the Court is required to deal with the question n 
the applicant’s pauperism with reference to the definition of that word os 
given in the Explanation to Or. XXXIII, r. 1 and, in deciding it, to ascertain 
the exact property, its market-value, and the title shoreto, and then to deft 
with the case under r. 6, irrespective of any surmises as to the reason w 7 
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the applicant has valued his claim at a high figure. — Utihammad Husain v. 
Ajiidkxa Prasad^ 10 A. 467. 

The Code of Civil Procedure does not authorize the rejection of an 
application for leave to sue in foryna pauperit ior want of merits when the 
applicant is found to be a pauper, and his allegations disclose a right to sue. 
"When an application for leave to sue in /orma poupms is made, the Court 
-should not go Into the evidence as to the merits of the claim. — Ranganayalca 
Ammal v Venkatachellapati, 4 M. 323. See also Debo Das v. Mohunt Bam, 
2 C. W. N. 474 (followed in Gopal v. Bigoo, 8 C. W. N. 70). 

Where an application is made for leave to sue in forma pauperis, the 
Court is bound to proceed on the valuation put upon the suit by the plaintiff 
and to investigate whether he has sufficient means to enable him to pay the 
■ court-fee on the plaint as presented by him. It is not open to the Court 
to investigate bis claim in order to enable him to sue as a pauper: Tulshi 
Makatani v. Gajadhar, Cl I. C. 891. 

At an enquiry under this rule, if it be found that the petitioner is 
possessed of property which is within his reach and can be made use of by him 
to carry on his litigation, such property cannot bo excluded from considera- 
tion.— Hai'oria Naih V. Madkavrav, 10 B. 207. 

. The father as next friend of a minor applied for leave to sue %n forma 
^pauperis for damages for serious bodily injuries received by her. The Court 
rejeotod the application under Or. XXXIII, r. 0, on the ground that the nest 
friend, the father of the plaintiff, was not a pauper Held, that the order 
should be set aside and the matter inquired into under Or XXXIII, r C of the 
0 P. Code.— HMisi Amirmon v. Secrelari/ of State, 23 C. W. N. 955 

The capacity of the relations cannot bo considered. — Sharan Singh v. 
Uiisst. Man Eaur, A I. B. 1929 Lah. 746. Where the applicant was a 
Burmese Buddhist wife having no property except a house belonging jointly 
to her and her husband it was hold that she had no definite share in the 
bouse nor any separate property and so should be permitted to sue as a 
pauper. — Jla Bok v. Maung Sein, 128 I. C 848 : A. I. R. 1930 Rang. 324. 
Husband's means may be considered for inferring therefrom the wife’s 
financial conditioa but the inference must not be a conjecture. — Jl/a Ma Gale 
V. Ma lit, A. I. E. 1931 Bang. 318. 

Clause (d) — Where allegations do not show cause of action. — 
It is open to the Court to consider not only the statement made in the plaint 
but also the statements made in his oxamination by the applicant before the 
Court, m determining whether his allegatioas disclose a cause of action 
as laid down in Or. XXXIII, r. 5, Cl. (d). But the Court cannot examine 
the witnesses for deciding the question of limitation or any other question 
other than the pauperism of the applicant. — Jogendra Earayan v. Durga 
Charan, 46 C. 651 : 52 I C. CIO. See also Sifo Nath v, liadha Raman, 50 
I. C. 676 ; Nawab Bahadur of Moorshedabad v. Ransh Chandra, 13 C. Jj. J. 
593. There is a clear distinction between a plaint not disclosing a cause of 
action and a Suit being barred by limitation TTnsai v. Ramzan, 117 
I. C. 95 : A. I. R. 1929 Lah. 498. The merits of a cause of action cannot 
• he gone into. — Ha E. Etai v. tj Bmai, 131 1. 0. 64 : A. I.R, 1931 Rang. 79. 
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. The non-existence of a cause of action should appear clearly on the face 
\ of the application itself, 'which alone would justify the Court in rejecting^. 
I the application ; Govindasami y. The Municipal Council, 41 M. 620; 

I Xf Ba hice v. Maung Lu Pan, A. I. R. 1932 Rang. 107 (F. B.). The Court 
would be acting without jurisdiction if it should travel beyond’ the four 
corners of the application and take into consideration matters not stated' 
therein or consider any document or other evidence in order to determine 
whether there is a cause of action or not ; Ramackandra v. Venhah, 101 
I. 0. 18 : 52 M. L. J. 380 : A. I. R.1927 Mad. 441. Where the allegations made 
in the application for leave to sue as a pauper show a cause of action, the Court 
cannot dismiss the application by going beyond tho allegations and taking, 
into consideration the evidence of the defendant to the suit. — U Maung Gyv- 
V. Naungho Co-operative Credit Society, A. I. E. 1929 Eangt 209. It is open 
to the Court to consider nob only the statements made in tho plaint but 
also the statements made by the petitioner in his examination^ brfois- 
determining whether a cause of action is disclosed. — Ma Skopjambi v. 
Mubarak Ah. 7 E. 361: A. I. E 1929 Rang. 273 (relying on 46 0. 651 
noted ante). Bub the Court cannot ask the applicant to produce evidence to • 
show that he has a good case or reject the application because the 
adduced does not prove that he has a good case. — Ram Lai Sah v. Allahabad 
Bank, Ltd., 118 I. C. 669 ; 27 A L. J. 1059. 

Clause (d) does not refer solely to a question of jurisdictiop, but the- 
applicant must make out that he has a good subsisting pHwa /acts cause 
action capable of enforcement in Court and calling for an answer, and not 

. . barred by res judicata, limitation, or any other l&'?r.-~~Chattarpal Stnghj. 
Raja Ram. 7 A. 661 (P. B.) ifoUotoed in 134 P. R. 1919 : 63 I. C. 441). 
also Eamarak Nath v. Sundar Nath, 20 A. 299 (4 M. 323 dissented from) i 
Vijendra Ttrtha v. Sudhtndra Ttrlha, 19 M. 197 ; Dulari v. Vallab Las, 13 H- 
126 ; and Amtrtham v. Alwar Mantkkam, 27 M 37 (20 A. 2 B 9 followed). 

Where the lower Court dismissed an applicat‘“" — -- 
on the ground that the case was founded on 
Government Pleader intended to dispute the 
pauperism and the Court did not enquire as to 

a pauper or not , held that the order must be set aside.—Siivinf^o ' 
Eazari Lai, 126 I. C. 1 ; 28 A. L. J. 901 : A. I. E. 1930 All. 758. 


1 ^ oVnll _/nr»T 2 (l 

I peris, if . ' ' ! ■ f 

I “cause c ' . 

samiv. " , • , " ' ' ' 

685. But it has been held in Kamayax. Vadamalai, A. I. B. 1926 Wa * 

I 135, that it is undesirable, on an application for leave to sue 
I peris, to go into a complicated question of limitation. See also Shajja 
'j TIohaminad, 138 I. C. 396 ; 30 A. L. J. 489 : A. I. E. 1932 All. 543. 

■ ■ ij.thoCourl' 

is no la-Je by *>.■ 

petit _ of notion.— 

Sankararama Ayyar v. Subramania Ayyar, 27 M. 120. 

In an enqui^’ under Or. XXXIII, r. 6 (d), if there is nothing to 
from the allegations in the plaint as they stand, that tho petitioner Jxa 
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right to SQO, then the Court is justified in rejecting the application. But 
where a Judge in making an enquiry finds that the applicant is a pauper and 
then addresses himself to the merits of the case, to the rights of parties, and 
to matters which are entirely foreign to the enquiry that he has to make, he 
exceeds his jurisdiction, and the High Court has power to interfere under 
S. 622. C. P. Code, 1882 (S. 115).—Debo Das v. Mohunt Ram Cham, 
2 C. W. N. 474 (followed in Gopal Chundra v. Bigoo Mistrg, 8 C. W. N. 
70); Natesa Ayyar v. Manogya, Ayyar, 10 L. W. 689 (2 C. W. N. 474 
relied on). It is not permissible in a pauper petition to go into an elaborate 
enquiry on the merits of the plaintiff’s case; Chaniionda v. Lahshmanna, 
97 I. C. 349 : A. I. E. 1926 Mad. 1160. 

Where an application is made for leave to sue in /orma paujjeris, it is 
open to the Court to dismiss the application on the ground that though the 
plaint discloses a cause of action, the plaintiffs’ case would fail on the- 
merits. — Bolimati Murigadu v. Nalla Bapadu, 18 L. W. 53: 73 I. 0. 946 : 
(1923) M. W. N. 412 ; or that the claim is doubtful ; Mt. Rupibai y. 
Sadashiv, 75 I. C. 744. 

Where the applicant sued tn ejectment alleging that he was the sole 
surviving sanj/o«, bnt was not the successor nominated by the last mohant, 
nor appointed to the guddi by the electoral body ; held that the applicant has 
no cause of action and his application should be dismissed.— Parma) f/t Gir v. 
Bam Sarup, 30 A. L. J, 303. 

For the purpose of determining whether the applicant has complied 
with the provisions of r. 5 (<f) it Is not competent to the Court to allow the 
applicant to be examined under tr. 6 and 7 upon the merits of the case, nor 
the Government pleader or the opposite party to adduce evidence under these 
rules, though the parties can present arguments in that behalf —UBa Dtoe v. 
Alaung Lu Pan, A I. B 1932 Rang. 107 (P. B.). 

Where a petition in a suit tn forma pauperis had been admitted and the 
case came on for bearing under Or. XXXIII, r 7, it was proposed for the 
defendant to show by examination of the plaintiff that on the facts stated in 
the petition, she bad no cause of action. The Court allowed the plaintiff to 
bo examined to show that, ou her own evidence, she bad no cause of action, 
but refused to allow other witnesses to be called upon. — Tarramoney v. 
Hiirro Mohun, 11 B. L E. Ap. 23, But In re Gunga Dass, 11 B L. E. App, 
23 nofe: 14 W. B. 231, it was held that where on the day fixed for bearing 
evidence on the question of pauperism the defendant brought to the notice of 
the Court any ground on which it would have been bound to refuse to allow 
the petitioner to sue as a pauper, it would be the duty of the Court, at any rate 
it would bo in the discretion of tbe Court upon being so informed to refuse 
leave. Cited in Vtjendra Txrtha v Sudhindra Tirtha, 19 M. 197. 

' ' - leave to sue her husband for 

: ‘ I-. . . I to express her intention of 

■ * ' ■ 13 leave to do so as a pauper. 

, ■ ' ' ' ■ • , application does not amount 

to a demand by way of action A counter-petition by the husband objecting, 
to the pauper suit being allowed, and denying his liability to pay the dower, 
does not alter tbe character of the proceedings, since no opposition on hla 
part can constitute a cause of action, unless there has been a previous demand 
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the wife . — Khajooroonnissa v, SaifooUa^ 15 B. B. E. 306 (P. 0.) : 24 W. E. 
163 (P. 0.) (reversing 5 B. L. B. 84: 13 "W. E. 371). 

The subsequent insolvency of the petitioner is no ground for rejecting 
iihe application . — Chidambaram v. Kother, 48 M. L. J. 491:87 I. C. 720: 
A. I. E. 1925 Mad. 791. 

Eules 5 and 7 of Or. XXXIII do not directly apply to pauper appeals. 
The appellate Court cannot address itself to the question whether the plaint 
shows a cause of action. — Soma&undaram v. Artinachalam, (1932) M. W. N. 
,537 : A. 1. E. 1932 Mad. 523 : 63 M. L. J. 28. 

Clause (e) — Transfer of interest in subject-matter— Whether 
■benamdar plaintiffs can be alloered to sue as paupers. — The provisions of 
Or. XXXIII of the C. P. Code have been designed to aid bona fide litigants 
•and must be strictly confined to such litigants. It cannot have been the 
intention of the Legislature that a litigant, fully able to comply with the 
terms of the fiscal law, should, by sotting np a pauper as a nominee, be 
entitled to evade the claim of the State. The effect of permitting a 
benamdar to sue as a pauper would be to give a person who is not a pauper 
■the right to evade the fiscal law and to infringe the provision of 
Or. XXXIII, r. 5 (e) of the C. P. Code.— Oharu Sila v. Earan 
Chandra, (1919) P. 232 : 50 I. 0 520. 

On an application by two persons for permission io in forma paV’ 

it appeared that they had entered into an agreement with the ple^3®r 

to pay his remuneration out of the proceeds of the property in dispute aftor 
its recovery. Reid, that such an agreement was within the scope of Cl. Wr 
jind their application to sue os paupers was to be rejected. — Mondkai EflW’ 
Chandra v. Lakelman, 9 B. 371. No leave to appeal in forma can 

be given when at the date of suit there was subsisting an agreement 
Within this clause. — Bantfa Bai v. Haji Stddich^ 30 M. 547 : 17 M. L. .T- 44<* 

Where the applicant in his examination said : — '* I have not yet paid 
any fees to him (his pleader) bub I hove undertaken to jiay him fees when 
obtain a decree for my share.” Held that the statement does not amoun 
to giving any definite interest in the subject-matter to the pleader within 
the meaning of r. 5 (c). — Sheena Bi Bi v. Abdul Asiz, A. I. E 1932 Bang. 6 - 

Revision. — There is some conflict of authority on the point whether 
an order i- - • • . i pauper is revisable or 

not. The ■ . ■ . whether a party is or 19 

not a pat ■ • uing of S. 115 

revision lies from an order rejecting an application for leave 
pauper.— v. Secretary of State, 44 A. 248 : G6 I. 0. 255 : A. I. R- 
All. 1 : 20 A. L. J. 55: Shankar v Ram Dei. 48 A. 493 : 94 I. 0. 484 : A. 1- 
1926 All. 446 (following Budku Lai v. Utewa Bam, 43 A. 564 (P. B.) : \ 

15). But the same High Court in Secretary of State v. JtUo, 21 A. 133 It'- ' 
while holding that no appeal lay from an order rej’ecting»an application 
leave to sue tn forma pauperis, entertained the matter of their own motip 
revision saying “the order passed by the Subordinate Judge is so 
that wo direct this case to be treated as a case in revision — lo 
Bibi V. Abdus Samad, 45 A. 54S : 73 I. 0. 538 ; A. I. E. 1933 All. 677 : 

-V. Bam Bahadur, 86 I. 0. 781 ; A. I. B. 1925 All. 275 ; Musst. Sumatra vc^ 
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V. Hasan Lai, A. I. R, 1930 All. 768; Faiz Mohammad v. Azizunnissa, (1893)- 
A. W. N. 218 ; Aft. Chhangia v. JoH Pershad, C. I. 0. 703, the same High 
Court exercised reviaional powers where leave to sue as a pauper was refused. 
Sec also Okulam v. Djoarka Prasad, 18 A. 163 and Debi Das v. Ejaz Husain, 
28 A. 72 : 2 A. L. J. 749 : (1905) A. W. N. 19. In Malik Mohammad Ayub v. 
Malik Mohammad Mahnood, 6 I. C. 831 : 32 A. 623, the same High Court 
held that a distinction is to he drawn between the cases in which an appli- 
cation in forma pauperis is rejected and cases in which it is granted. When it 
is rejected, the “ case " of the application comes to an end and an application 
for revision lies in such cases ; hut when the application is granted the “case” 
of a pauper is not decided within the meaning of S. 115 and in such a case the 
High Court cannot interfere in revision. The other High Courts have held 
that a revision petition lies against an order of the Court rejecting an appli- 
cation for leave to sue in forma pauperis. — Debo Das v. Mohunt Dam Gharn, 
2 C. W. N. 474 (folld. in Gopal v. Bigoo, 8 G. W. N. 70) ; Ramachandra v. 
FenfciaJi, 101 1. C. 18 : 62 M. L. J, 380 : A I. R. 1927 Mad. 441 ; Ma Ma Gale 
r.MaMi,A I. R 1931 Rang. 318; ilfa'A/ya T/im v. AfaCAu, 9 R. 86:132 
I. C. 705: A. I. R. 1931 Rang. 129. 

" * • - - hut an order passed by a single 

Judg • • cation for leave to sue in forma 

Pdvp . , • .tent.— Sadosluu v, Soondardas, 

180 I. C. 24: 82 Bom, L R. 1647: A. I R. 1931 Bom. 166; Baba v. 
Purushothama, 48 M. 700 . 85 I. C 201 : A. I R 1925 Mad. 167 : 47 
M. L J. 982. 

Doctrine of Us pendens. — Doctrine of ’ , ’ 

cation for permission to sue in forma pauperts, 
not numbered and registered as a suit.— /lintn 
30 A 95 


6. Where the Court sees no reason to reject the appli- 
cation on any of the grounds stated in rule 5, it 
shall fix a day (of which at least ten days* clear 
notice shall be given to the opposite party and 
the GovernmeDt pleader} for receiving such evi- 
dence^aTThe'applicant may adduce in proof of 
his pauperism, and for hearing any evidence which may bo 


Notice of day for 
receiving evidence 
of applicant's pau- 
perism. 


adduced in disproof thereof. 

COMMENTARY. 


[S. 408.] 


History. — This rule corresponds to S. 408, C. P. Code, 1882, with some 
Verbal changes only. 

" notice shall be given to the opposite party.” — Where a Munsif 
disposed of an application for leave to sue aa a pauper, without taking such 
evidence as the opposite party had offered before the Court, and without 
notice to the opposite party and the Government : Held, the Court acted 
without jurisdiction in dealing with the pauper application, and a revision 
lay , Roni Krishna v. 27a6amonjuri, A. I. B. 1927 Cal. 4G4: 100 I. C. 726. 
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Kvidence in disproof of applicant’s pauperism. — A defendant is 
•entitled at the hearing to adduce evidence in disproof of the alleged pau- 
perism of the plaintiff. Therefore a Court should not allow a plaintiff to sue 
■in forma pauperis, without opportunity afforded to the defendant to pro7e 
‘that the plaintiff is not a pauper. — Pillar Rahman v. Guzunjfur Sossain, 23 
T. 0. 97i (10 B. 207 ; 30 B. 593 : 8 Bom L. R. 671 relied on). 

The only matter in regard to which evidence may be taken is the ques- 
tion of the pauperism or otherwise of the applicant. Rule 6 does not 
empower the Court to try the question cf the plaintiff’s title after taking 
evidence on that question and in fact to try the suit on the merits before 
the application for leave to sue is granted (46 C. 651 applied ; 20 A. 299 
distd.)\ Shauran Bihi y. Abdus Samad, 45 A. 548 : 21 A. L. J. 441. But it 
has been held that though in an application for permission to sue as a pauper 
the opponent has no right to e'^amine the applicant on the merits of the 
-claims, it is open to the Court to do so both before and after the issue of 
the notice referred to in r. 6 and fot that purpose the Court may avail of 
such help as the opponent may render. — Vasanhai v. Badhibai, 103 I. C. 657: 
A. I. E. 1928 Sind 118. 

7 . (1) On the day so fixed or as soon thereafter as maybe 

convenient, the Court shall examine the witness- 
headug produced by either party, and may 

examine the applicant or his agent, and shall 
.mahe a memorandum of the substance of their evidence. 

(2) The Court shall also hear any argument which the 
■parties may desire to offer on the question whether, on the face 
of the application and of the evidence (if any) taken by the 
Court as herein provided, the applicant is or is not subject to 
-any of the prohibitions specified in rule 6. 

(3) The Court shall then either allow or refuse to allow 

the applicant to sue as a pauper. [S* 

COMMENTARY. 

History. — This rule exactly corresponds to S. 409 of the C. P. Code. 
1882. 

Scope of enquiry.— In an enquiry on an application to sue /ow® 
ftauperis under Or. XXXIII, rr 4, 5 and 7, C. P. Code, the primary question 
which the Court should consider is the fact of the petitioner’s pauperism 
and the Court should not go into the merits of the petitioner’s claim 
determine a complicated question of law such as limitation. — 

Amma v. Matathil Veetil, 37 M. L. J. 309 : (1919) M. W. N. 573 : 53 !• 

239. See also Sitanatk v. Radha Raman, 60 I. 0. 676; 

Durga Ckaran, 46 0. 651: 62 I. 0. 610; ZIt. Bhagwanti v. Btta 
1. C. 40: Ma Skopjambi v. Mabarah, 7 R. 361 : A. I. R. 1929 Bang. 273. 

The burden of proving that the value of the petitioner’s 
not exceed the amount required (or court-fees lies on the petitioner.—’^ 
Rfshore v. Prabhu Daval, A. I. R. 1929 Lah. 821. 
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Mode and subject of examination. — Tho examination of the appli- 

• cant to bo conducted by the Judge in porson and not by any officer of the 
Court. — In re Bknath, 1 B. H. C. R. 102. See also In re Gtinga Dass, 
'll B. L E. App. 23 note: 14 W. R. 281. 

Whore a Judge in making an enqniry finds that an applicant is a 
pauper and then addresses himself to the merits of the case, to tho rights 
' of the parties and to matters which are entirely foreign to the enquiry 
that be has to make, ho exceeds his jorisdiction.— Dc6o Das v. JHohunt Ram 

• Chamy 2 0. W. N. 474 ; Gopal Chandra v. Bigoo Uhtry, 8 C. W. N. 70. 

“ The Court shall hear argument." — Order XXXIII, r. 7 which pro- 
vides that “ the Court shall also hear any argument which the parties may 

• desire to offer on tho question whether on tbefacoof the application and of the 

• evidence the applicant is or is not subject to any of the prohibitions specified 
.in r. 5, “ enables the parties to argoe the question if they so desire but does 

not preclude the Court if no argument is offered, from considering that 
question of its own motion. — .4m*rMani v. Alwar ManiJckam, 27 M. 37. 

On hearing a petition under S. 409 of the Code of 1882 (Or, XXXIII, 
f, 7) for leave to sue tn /orma pnujwm, the Court must decide whether the 
petitioner has at the date of the petition a subsisting canse of action capable 

• of enforcement, and where the cause of action is barred by res /ndtcnfa or 

• limitation, the petition must tail.— ‘Vijendra Ttrtha v. Stidhindra Tirika, 
19 11. 197. 

Eyidenoe. — The evidence to be taken under r. 7 is confined to the 
evidence which may be adduced by tbe applicant in proof of pauperism and 
rany evidence which may be adduced in disproof thereof as laid down in r. G.-^ 
Jogendra v. Durga Charan, 46 C. 651 : 52 I. C 610 (20 A, 299 , 13 B. 126 ; 
18 C. L. J. 593 followed). See also Srtmaty Cham Stla v Haran Chandra, 
(1919 B. 232 ; 50 I. C. 520 Tho Court should pass orders only after 
bearing tho evidence ; where an order was passed without taking evidence on 
tbe question whether certain sums of monev belonging to the minor (appli- 
■ cant) were at the time of tbe family partition banded over to his guardian 
as alleged by tbe defendant . held that tbe order could not stand. — Suhba 
Reddy v Kadaswamy, (1928) M. W. N. 235. 

"The applicant is or is not subject to any of the prohibitions 
specified In r. 8." — On this point see notes under Cls. (b), (d) and (e) 
‘Cf r. 5. 

Where an application for leave »to sue in forma pauperis is rejected for 
•want of prosecution, tbe order rejecting tbe application is an order under 
-this rule, and operates as a bar under S. 413, C. P. Code, 1882 (Or. XXXIII, 
r. 15), to the entertainment of the second application in the same right. — 
Ranehod Morar v. Beeanji, 20 B. 86. But in Kedar Nath v. Tula 
Btbi, 10 C. W. N. civ (104-n), it was held (dissenting from 20 B. 86) that 
~tbere having been no adjudication on the former occasion on tbe question of 
•pauperism, this rule was no bar. 

Limitation where application refnsed. — Where an application to sue 
as a pauper is refused, and a suit in the ordiuary way in respect of tbe same 
-subject-matter is subsequently instituted by tbe applicant, the suit, for the 
n^urposes of limitation, will be deemed to have been instituted on the date 
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on ^vhich the plaint is presented, and not the date on which the rejected 
application was filed. — Naraini v.Mahhan Lai, 17 A. 526 ; Ahkoya v. JBzaiMs- 
toari, 24 C. 889 ; Keshav v, Krishna Itao, 20 B, 508. 

Limitation where application is conperted into a plaint on pay- 
ment of Court-fees.. — "Where a person applies for converting his applicationi 
for leave to sue as a pauper into a plaint on payment of the necessary court- 
fees, the suit will he deemed to have been instituted, for the purposes of 
limitation, on the day on which the application for leave to sue as a pauper 
was filed, and not the day on which the court-fees were paid. — SookLalv. 
Dal Chand, 1 E. 196 : 74 I, C. 835 : A. I. E. 1923 Bang. 256 ; Janakdhary 
V. Janlct, 23 C. 427 ; Naraint v. MalchanLal, 17 A. 526. That is also the 
case when the application is granted. — Kaman v. iTallai, 91 I. 0. 302: 49 
M. L. J. 538 : A. I. E. 1926 Mad. 159. 


Appeal from orders under this rule.— An order rejeoting an applica- 
tion for, permission to sue as a pauper, and striking the case off the Court's 
file, on the ground that the applicant had previously withdrawn the appli- 
cation and entered into a new contract with the defendants, is appealable 
as a decree.— BaZdeo v. Oiila Knar, 9 A. 129 (referred to in Banchod 
Morar v. Besanji, 20 B. 86). But see The Sesrctary of State v. Jillo, 21 A. 133, 
where it has been hold that no appeal lies from an order rejeoting an appli- 
cation for leave to appeal in forma pauperis. 

Where after consideration of an application for leave to sue as a pauper, 
the Court of first iostance has allowed the suit to be instituted in forma 
pauperis, and has passed a decree in favour of the plaintiff, it is not open to 
the defendant in appeal to question the propriety of the first Court’s order 
permitting the plaintiff to sue as pauper . — Mumtaean v. J?as«Zan, 28 A. 364. • 

Order under this rule subject to review.— An order under this rde 
refusing leave to sue as a pauper is subject to review under S. 623, 0. r. 
Code. 1882 (S. 114 and Or. XLVII, r. X).—Adarji v. Manikji, 4 B. 414. 
See also In the mailer of the petition of Bani Umasundari, 5 B. L. E. App. 
29 ; and Mahomed Gazi v. DuUab Bibi, 5 B. L. R. 318-noZe : 11 W. E. 22. 


8. Where the application is granted, it shall be numbered 
and registered, and shall be deemed the plaint 

Erocedore If ap. Buit shall proceed in all 

ted!'^ ™ ■ other respects as a suit instituted in the ordi- 

nary manner, except that the plaintiff shall not 
be liable to pay any court-fee (other than fees payable for service 
of process) in respect of any petition, appointment of a 
or other proceeding connected with the suit. [S- 


COMMENTARY. 

History .— This rule corresponds to S. 410. C. P. Code, 1832, 
some alterations of a yorbal character. 

Procedure. — An application to anoin forma pauperis, which 
the Subordinate Judge's Court, was transferred to the Court of the Distnc 
Judge, who granted the application. Held, that the District Judge had 
power subsequently to transfer the pauper suit thus initiated to the d® 

the Sub-Judge.— 27andon Prasad v. TT. 0. Kenney, 24 A. 356. 
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No security for costs ought to be demauded from a person who has beei 
allowed to sue as a pauper under this rule. — Safizan v. Abdul Karim, ' 
C. L. J. 312 : 12 C. W. N. 163 (17 W. E, 68 relied on). 

Mode of computing period of limitation in pauper salts. — When 
an application for leave to sue as a pauper is granted, limitation will rut 
from the date of filing the application, and not from the date on which th( 
application is numbered and registered as a suit (S. Limitation Act).— 
Thangathammal v. Iravatheiteara, 28 I. C. SOI : (1915) M. W. N. 228. Bui 
when the application is refused, and the applicant then institutes a suit oc 
the same auhiect-mattar in the ordinary way, the suit will, for the purposes 
of limitation, he deemed to have been instituted on the date on which ths 
plaint is presented, and not the date on which the rejected application wa: 
filed. — Naraini v. ilakhan Lai, 17 A. 526 ; Keshav v. Krishnarao, 20 B, 608 
Aubhoya v. Bissesswari, 21 C. 889. 

Where an application for leave to sue in forma pauperis is made in gooc 
faith, but the applicant, before an order is passed under this rule, converts 
his application into a plaint by paying the necessary court-fees,' the suil 
would he deemed to have been instituted on the day on which the applicatioi 
was filed and not on the day on which the court-fees were paid ; but if the 
application is found to have been made in bad faith, the day on which the 
court-fees were paid would be taken to be the date on which the suit was 
instituted.— Stuart Skinner v. Orde, 2 A 241 (P. C.) (reversing 1 A. 230) 
Followed in Janakdhary v. Jankt Eoer, 28 C. 427 (18 A. 206 dissented from) 
and in .<4fapalammai V. Su55arapa. 23 M. 493; 35 M. L. J. 219. See alsc 
Jiimnabai v, r»ssCR<fae, 21 B. 576 ; Bai Fut v. Desai Manorbhai, 22 B. 849 ; 
Chru-a Lai v Lakskmi Naratn, 26 A. 329 ; and Durga Charan v. DooWkiram 
26 C. 025. For (bis purpose it is essential that a finding should be arrived 
at on the question of fact whether the original application to sue as a 
pauper was a fraudulent and malafide or a bona fide one. — Model Mills Ltd. v. 
Kurban Hussain, A. I. E. 1923 Nag. 296. But see Chunder afoftun v. Bhuhon 
Mohini, 2 C. 389 ; Eishnalh v. Jagamath, 13 A. 305; Bam Sakai v. Maniram 
6 0. 807 : 6 C. L. E 223 ; Keshav v. Krishnarao, 20 B. 603’; Naraini v. 
MakhaiiLal, 17 A. 526 ; Abbast Segam v. Nanhi Begam, 18 A. 206 ; Aubhoya v. 
Btssesu-ari, 24 C. 839 (20 B. 508. 17 A. 626, 18 A. 206, followed ; 2 A. 
241 (P. C.) distinguish^). 

W’here a petition to she in forma pauperis was presented in a wrong 
Court, the time spent in that Court was to be deducted in computing the 
period of limitation. — Skinner aliasJlfirra v. Orde, 6 N. W. P. 225. 

There is no limitation of time within which a mere applicant to sue as 
a pauper is bound to apply for the sulratitution of the name of a deceased 
opponent’s heir, in place of such opponent. — Janardan v. Anant, 7 B. 373. 

Exception from llahllUy to pay farther court-fee. — Where an 
’■ ' • linasuitin /ermo paupens, that applica- 

not liable to pay any court-fee.— Hnuia 

The payment of court-fees as such is rmt merely suspended, but it has 
not got to be paid at all.— Panola! v. Collector of Mandalay, 8 B. 294 : 
137 I. G. 606 : A. I. E. 1930 Bang. 342. 

C. P. C.— 130 
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Under this rule, a pauper cannot claim exemption from liability to pay 
any further stamp duty or penalty in respect of a document on which be 
relies, and which, owing to a defect in the stamp, is inadmissible as evidence 
in the suit. — Golam Guffoor v. Ekram Sossein, 10 W. E. 357. 

Appeal from orders under this rule. — See notes under rule 7. ' 

Doctrine of lis pendens applies to an application for permission to sue as a 
pauper^ see 30 A. 95, noted under rule 5. 

9. The Courfc may, on the application of the defendant, 
or of the Government pleader, of which seven 

spaoper ng. ^ays* clear notice in writing has been given to 
the plaintiff, order the plaintiff to he dispaupered — 

(a) if he is guilty of vexatious or improper conduct in 
the course of the suit ; 

^ (6) if it appears that his means are such that he 
ought not to continue to sue as a pauper ; or 
(c) if he has entered into any agreement with refer- 
ence to the subject-matter of the’ suit under 
which any other person has obtained an interest 
in such subject-matter. [S. 414.J 

COMMENTARY. 

History.— This rule corresponds to S. 414, 0. P. Code, 1882, with 
change of some words and phrases. No change has been made in the 
meaning. 

Object and scope of rule. — ^Tbo object of this rule is, that if after the 
permission to sue in forma pauperis has been granted, it is found that, for the 
grounds mentioned in the rule, the applicant should not be allowed to 
continue the suit in forma pauperis, then on the application of the de/endan 
or of the Government pleader, the Court may order the plaintiff to be 
dispaupered. 

“If it appears that his means are such that he ought pot to 
continue to sue as a pauper.” — The word "means” in this clause le to 
interpreted with the help of the definitioc of “ pauper ” in Or. XXXIUp r. • 
To apply Cl. (6) of r. 9, the Court could dispauper her when 
are such as to enable her to pay the court*fee of Rs. 3,000 upon the P 
the case, — Srimoti Savitri v. Secretary of Slate for India, 2 P. “79 . 

V. L:T. 638. ' 

The more fact that the plaintiff was appearing through eminent ooop® 
would not be sufficient to dispauper the plaintiff.— Snmofi Savitri v. Secre 
of State for India, 2 P. 879:4 P. L. T. 538. 

Where a person found to be a pauper on the date of her 

a which she alleged, she had paid ® 

a I .■ : boon in possession of funds after her app 

: , , ; i i . t ' . ' and it was nob relieved by bor paying 
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•.moaey away. The Court had no .jarisdiotioa to grant her leave to sue tn 
sforma pauperis, once it hid ascertained that she had ceased to be a pauper 
after the date of her application — Qadigi Uuddappa v. Rudramma, 13 Ij. W. 

• 76 : 61 1. C 968. 

The heir of a pauper plaiotiff who desired to continue the suit on the 

• death of the latter was found to bo possessed of sufficient means and as he 
•desired to continue the anit in his personal capacity and not in his representa- 
'tive capacity ; htld, that he conid be dispaupered. — Arumuga v. Subra- 
mania. 131 1. 0. 828: (1931) M. W. N. 199 ; 33L. W. 446: A. 1. R. 1931 
Mad. .324. 

“ Yfixatious or improper oondnct.’*— Though concealmentof property 
may amount to improper conduct which by itself would entitle the Court 
•to dispauper a plaintiff under Or. XXXIII, r. 9, the facts which came to 
'light in this ease only demanded a farther sorutiny by the Court to asoer- 
'tain whether the plaintiff had means so that be ought not to be allowed to 
•continue the suit as a pauper — Skankarbhat v. Sakherambhat, 46 B. 1017 ; 
A I. R 1932 Bom. 216 701.0.964. If the pauper purposely delays in 

bringing the legal repr ' » .n, eoord, the 

Court may punish him • XXXIII, 

r. 9 (a) read with S. *' • • jproperor 

under 8. 151 as an abuse of the process of the Co\iTt.—‘Khati}an Bai v, 
Nur Mahomed. 116 1. 0. Ill: A I. B. 1929 Sind 136. 

“ Agreement with reference to sabjeot-matter of salt."— This 
■eaprossion is not limited to an agreement by way of champerty or maiu- 
tenanca, bub is intended rather to prarent a party continuing his suit as a 
pauper, after a third party not necessarily a pauper had for any cause what' 
■ever obtained an interest in the subject-matter of the suit and coosequeutly 
an interest io paying the court-fees due to Goremmeot. — Edulfi Coroatji v. 
Dadabhoy. 7 S. L. R. 62 (18 B. 464 referred to), . 

Appeal In forma panperis. — Compromise of suit pending appeal and 
withdrawal of appeal — Application by Government pleader for payment of 
all costs payable to Governmoot on account of institution fees, etc.— 
■Opposition by parties to such application — Second application by Govem- 
•mont pleader to dispanper the appellaots under this rule. Held, that the 
appeal having been avithdrawn, no order could be made either under S. 412 
■(Or. XXXIII, r. 11) or under S. 4l4(Or. XXXIII, r. 6). C. P. Code, 1832.— 
•J3ai Chandaba v. Kuver Sakeb, 18 B. 4G4. 


lO* Where the plaintiff succeeds in the suit, the Court 
p , . shall calculate the amount of court-fees which 

per sQccerd*. would havo ^en paid bj the plaintiff if he bad 

not been permitted to sue as a pauper; such 
•amount shall bo recoverable by the Government from any party 
•ordered by the decree to pay the same, and shall be a first 
•-charge on the subject-matter of the suit. [S. 411.j 
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COMMENTARY. 

History. — This rulo exactly oorresponas to S. 411, C. P. Code, 1882. 

Right of Government to retiHze oonrt-fees. — The Grown has the 
first claim to the proceeds of a panper-snit to the extent of the amount of 
the court-fees that would have been payable at the institution of the suit 
had the plaintiff not been a pauper.— Ganpaf Putaya v. Caltector of Kanara, 
1 B. 7 {referred to in Gayanoda Bala v. Butto Krista, 0. 1040: 10 0. 

857; Gulzati Lai V. Galleotor of Baretlly, 1 A. 696). But in the Full Bench' 
case of Dost Muhammad v. Mani Bam, 29 A. 537 : 4 A. B. J. 720, it has been 
held that the sale subject to a mortgage of property belonging to the defen^ 
dant in a suit brought in forma pavjieris for the purpose of realizing the 
court-fee payable to Government by the plaintiff, does not preclude the 
mortgagee from bringing to sale the same prorerty in execution of a decree 
for sale on his mortgage (2 A. 196 overruled', 1 B. 7 distinguished). 

Where a pauper plaintiff succeeded only partially in the suit be brought • 
and the amount decreed to him was less than what be bad to pay the 
defendant as costs under the decree, held, that the Government could 
recover nothing out of the amount decreed towards the court'fees due to 
it.— P. F. Chah-apani v. The Government of India, (1921) M. "W. N. 805: 1* 
L. W. 529 : 69 I. C. 748 • A. I. R. l922 Mad. 126. 

Costs where plaiotiff succeeds The defendant is liable to ps7 

couife'fces proportionately vhero plaintiff succeeded only in part and failed 
as regaids the rest of tbo claim.— <?a«pa Dakal v. Oaura, 34 A. I>. J. 657: 
SB A. 469 . Srinivasa v. Lakshmt, 108 I. C. 712 : A. J. R. 2928 Mad. 226 :.64 
M- L. J. 580; Chandroreka v. Secretary of State, 34 M. 163 ; Bcmi BedS^'f' 
Polamma, 6S M. 780: 129 1. C. 66: A. I. E. 3930 Mad. lOCO. Where th®' 
suit is compromised, proper orders as to apportionment of court-fec may bo 
passed.— Bodrjrjfl/fe v. Jagdip, 222 I. C. 152: HP. L. T. 267: A. I. B. 
1930 Pat. 353. 

The discretion given to the Court under r. 10 is sufficient to enable tbo 
Court to mould its decree in view of tbo circumstances of the case according 
to what the jusitice of the case requires in reference to court-ftes payable, 
and the words in the rule " that such amount shall be recoverable by ^bo 
Government from any party ordered by tbo decree to pay ' tbe same 
the discretion entirely with the Conrt to diiect which of tbe parties ahou 
pay the court-fees due to tho Government.— Kumar v. KiiS^‘ 
Kamim, 65 C. 488. 

Mode of recovery of court-fees by Government.— The acaow^ ®^ 
stamp in a pauper case cannot be claimed as a lien or charge upon tho 
in favour of Government, but is recoverable in the same mauncr as 
costs of tho suits. Government being* aa regards its claim in such ® 
no higher position than an ordinary judgment-creditor.— Pran 

Collector of Moorshedabad, 15W.R. 205. But ia 'PtUhia Volappil y- 
AsjfTuir, 25 M. 733, a contrary view soems to have been taken. 

The decree-holder is entitled to take out execution against tho judgmou^ 
debtor if ho is able to state either that ho hod already paid the amoun 
ho Secretary of State or was prepared to assure the Court that tho mo 
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'vroald be paid to the Secretary of State. If the decree-holder does not give 
-any such assurance to the Court, the Court should pay it over direct to the 
'Secretary of State. — Surjanv. Shantanaitd, 118 I. C. 191: A. 1. B. 1929 
All. 905. 

The proper method of recovering court-fee decreed as payable to 
•Government from a pauper plaintiff, whenever plaintiff’s property is con- 
I fined to a right to future maintenance, is by the Court appointing a receiver 
"to collect the maintenance amount and pay to Government the fee due by 
f plaintiff. —Secretary of State v. Sarvepalli, 49 M. 567 • 50 M. L. .T. 279 ; 
.Baj’indra v. Sundar Bibi, A. I. R. 1925 P. C. 176. 

Where a decree in a paupet>snit directs that the court-fee should be 
•recoverable from the defendant in the same manner as the costs of the suit, 
^held, that the same might be realized in erecution and not by a separate 
•suit. —Ram fiat v. Secretary of State, 18 A. 419 (followed in Sabut Girija 
.Kuer V. Secretary of State, 4 P. L. J. 166 : 50 I. C. 315), 

Cross-decrees in the same suit or in a cross-suit are not enforceable 
•-against the right of Government to recover conrt-fees in a pauper suit.^ — 
-Janki V. Collector of Allahabad, 9 A. 64. 

The provisions of this rale do not justify the Court in selling a decree 
upon the application of the OoUector. in as much as it provides that persons 
who have been successful as paupers shall, so far as the subject-matter of their 
success is concerned, bo liable to satisfy, out of wbat they recover the 
.amount of the fees, which have been for a time, pending the decision of 
their suit, remitted to them.—Jofindra Nath v. Dtoarka Nath, 20 C. Ill 
. (2 A. 290 and 6 M. 418 followed). 

Sale of property for the purpose of realizing court-fees erroneously 
-supposed to be due to Government. Seld, that an order for sale and resale 
under such order were ultra vires and nullities when in fact there was no 
.jurisdiction in the Court to make tho order. — Balwant Rao v. Muhammad 
Husain, 15 A. 324 (12 C. 307 referred /o). 

After the decree in a pauper-suit aud order for payment of costs by 
'plaintiff and defendant in proportion to their success, the Court, on motion 
by the Government, altered its original order with respect to the payment of 

• costs, and declared that the costs should be realized from both the parties 
.jointly. Held, that the Court bad no authority to make the second order in 
.favour of Government. — Shoslee GkumT. Collector of CftiKOi 70 ny, 13 W. E. 

165. 

Appeal.— All questions arisiug between tho Government and any party 

• to the suit under this rule would come within the purview of S. 47 as relating 
to the “ oieoution, discharge and satisfaction *' of a decree. An appeal will 
therefore Uo from an order passed under this rule deciding any such ques- 

. tion.— See S. 2, 01. (2), S. 96, and Secretary of State v. Narayan, 35 B. 448. 

11. Where thejplaintiff failsjin-the suit 
Procedore where jg dispaupered. Or where the suit is'withdrawn 

or dismissed,— 



Sch. 1. Or. 'XXXIII: . 
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(a) because tlie Bummons for th'e- defendant to appear- 
and ans'wer has not been served upon him 
in consequence of the failure of the plaintiff to • 
pay the court-fee or postal charges (if any) 
chargeable for such service, or 

(h) because the plaintifi does not appear, when the suit . 
is called on for hearing,. 

the Court shall order the plaintiff, or any person added as a- 
co-plaintiff to the suit, to pay the court-fees which would have • 
been paid by the plaintiff if he had not been permitted to sue as ^ 
a pauper. , [S.412.]^ 

COMMENTARY. 

, ^iteration. — The word * withdrawn” has been newly- added, and para. 2. 
o the old eection, which contained the provision for the punishment of 
© pauper, has been omitted. The old section is reproduced here for 
observing the changes introduced by this role.— ’7/i;ie plaintiff /ails in the suit , . 
or i//je 15 dtspavpered, or if the suit is dismissed under Ss. 97 or 98, the Court 
snail order the plaintiff or any person made, under S. 33, co-plaintiff to the suit , . 
to pay the court-fees tchich uould have been paid by the plaintiff if he had not 
as a;jai/per; and if U finds that the suit uas frivolous or ' 
aitous, may also punish the plaintiff ivith fine not exceeding one hundred 
vJthboth^" a term U'hich may extend to a month, or' 


, Where the suit is withdrawn.”*— The above change has been intro"* 
uced on account of several conflicting rulings regarding the meaning of the 

expession »/ the plaintiff fails in the suit,” as will appear from the cases • 

fi? ^ ij n Y' 80036 of the Bombay cases, it was held that S. 412 of 
ARiV j to cases of adjudicated failure {15 B. 77 and 18 B. 

doubts were expressed as to whether "failure 
..® '^Jthdrawal of suits. "With a view to clear away this conflict, the* 
io;.» ^ li'iinaraicn has been added in the present rule, adopting the law as- 
<?i T> Bench case in Secretary of State v. Bhagirathibai,- 

- , by which 15 B. 77 and 18 B. 464 have been overruled. 

withdraws from a suit without permission* 
under S. 37^3. C. P. Code, 1882 (Or. XXHI, r. 1) as the result of a compro- 
mise, by which he obtains a substantial part of tbe relief claimed, ho fails m • 
V'V n Yii « meaning of this rule — Secretary of State v. Bhagirathibah 

31 B. 10 (F. B.) : 8 Bom. L. E. 689 (15 B, 77 and 18 B. 464 overruled). 

fn ** plaintiff fails in the suit" in S. 412, 0. P. Code, 1892: 

withdrawal of a suit under S. 873. C. P* 
r.l). ‘Where a pauper plaintiff withdraws a swt 
witli liberty to bring fresh suit, bo is liable to pay to Government court- 
‘■n ^orayan Balkrishna, 29 B. 103 (16 B. 77 and 18-* 

B. 464 distinguished: 21 IX. 113 referred to). 



Or. XXX III. 
r:. 11,12 


• PAYMENT OP COURT-FEES 


2065 


If the plaintiff fails in his suit brought tn /orma pauperis, ho is liable 
to pay to Government tho amount of courHees. — Balwant Singh v. Roshan 
Singh, 18 A. 253, p 255. 

" The Court shall order the plaintiff to pay the court-fees." — The 
terms of this mle are mandatory, and it is obligatory upon the Court, ■when 
passing tho decree, to provide in the decree for the payment of court-fees. — 
Secretary of State v. Bkagwanti Bibt, 13 A. 326, 329. "When the Court 
omits to pass such an order, it is now provided by r. 12 that the Govern- 
ment has the right to apply to the Court for an order as to costs at any time. 

• Under the old Code it was held that the Government not being a party to 
the suit, it had no right of appeal In case of such omission but could proceed 
only by an application for review. — Collector of Ratnagirt v. Janardan, 6 B. 
590 ; Collector of Kanara v. Kriiknappa, 15 B. 77 ; Chandaba v. Kuver, 
18 B. 464. 

The Madras High Court has held that there is no inconsistency between 
the Madras H. G. Fees Roles (O. S.) Or. 11, r. 2 and rr. 10 and 11 of 
Or. XXXIII of the Code, and that the said rules of the Code are not ultra vires 
of the Indian Legislature since there is.Dothing to prevent the Indian Legisla* 
ture from making rules relating to court-fees applicable to the Original 
Side of the High Court.— FeZumafa* v. Kuppammal, 109 I. C. 173 : 27 L. W. 
760 : A, I. E. 1928 Mad. 385 : 54 M. L. J. 263. 

'Where an application to sue in /ormaj7aupert> was rejected solely on 
the groond of the minority of the plaintiff, and that snch minor was not 
properly represented by a next friend or guardian, without any enquiry as 
to his pauperism, and the Court ordered all costs to be paid out of the 
minor’s estate, held, that, as no enquiry was made as to the pauperism of 
the minor, the order for costs against the minor’s estate could not be passed 
under this section (rule), and that the order was illegal and ultra vires . — 
Amichand Talakchand v. Collector of Skolapur, 13 B. 234. 

Costs. — This rule does not deal with the cost of a successful defendant 
in a pauper-suit. The costs of defendant in such a case are to be dealt with 
under S. 35, C. F, Code, and the Court of original or appellate jurisdiction 
has full power to give and apportion costs in any manner it thinks fit. — 
JetKa MtilcHand v. Giilraj Josmp, 8 B. 577 (F. B.). 

12. The Government shall have the right at any time 
ooTcrnment nsy to apply to the Coort to make an order for the 
eppiyfor payment payment of coutt-feos under rule 10 or rule 11. 

of conrt-feei P^EW.] 

COMMENTARY. 

History and Object.— This rule is now. It has been framed to meet 
tho following cases. In 4 M. 165, it was held that an application by Govern- 
ment for the payment of court-fees is governed by three years’ rule of limi- 
tion. But under the present rule tho Government shall have the right to 
apply at any time. No question of limitation will arise. — See Shamt iloham^ 
mtd V. Mohammed Ali Khan, 2 B. L. R. App. 22 : 11 W. E. 67, where it 
has been held that tho right' of Government to recover tho stamp-fees in 
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pauper suits is not affected by the rule of three years’ limitation laid down 
in the Limitation Act. 

At any time.”— See Secretary of State v. Narayan, 13 Bom. L. E. 
•686 : 35 B. 448. 

Appeal. — An order under this rule is appealable as an order under 
S. .-^Secretary of State v. Narayan, 35 B. 448 : 13 Bom. L. R. 686. 


1 3. All matters arising between the Government and 
Government to the suit under rule 10, rule 11 or 

1)6 deemed a patty. 12 shall be deemed to be questions arising * 

between the parties to the suit within the mean- 
ing of section 47. [New.] 

COMMENTARY. 


Object and scope. — ^Thia rule is new. It has been framed to set at 
rest tbe following conflieting decisions under the old Code by providing that 
though the Government is not actually a party to the suit, it shall be deemed 
to be a party to the suit for the purposes of S. 47 of the C. P. Code. 


Where a decree in a pauper suit did not contain any order as to tbs 
payment of stamp-fees, and the Government applied to have the decree 
amended in that respect, held, that the Government, not being a party to 
the suit, had no right to be heard in the matter . — In the matter of the petition 
State, 2 C. L. E. 461. But seeCollector of Kanara v. Krishnappn, 
15 B. 77, where it has been held that the Government, though not a party to 
•the suit, was entitled to move the High Court under S. 622, 0. P. Code, 1882, 
(S. 115), on the question of court-fees. See also Collector of Kanara v. Raw 
hhat, 18 B, 454 (6 B. mO followed). 

In a suit in forma pauperis the Court decreed the plaintiff's claim in part 
^d dismissed it in part, but omitted to maho any provision for payment to 
Government of the court-fee on the -portion dismissed. The Government 
preferred an appeal in respect of the court-fee on tbe portion of the claim 
dismissed. Held, that such an appeal would lie . — Secretary of State v. 
Bkagwanti Bibt, 13 A 326 (9 A. 64 referred toK But see Collector of , Kanara 
V. j«am6na<, 18 B, 454, where it has been held, on the authority oi 2*^* 
-Co/icc/or of Batnagiri v Janardan, 6 B. 590, that no appeal by Government 
would he in such a case, and that in tbe exercise of its extraordinary 
jurisdiction, the High Court would rectify the decree by directing the plainlm 
® ^bo costs of Government. The Bombay cases have been followed m 
; Collector of Trichinopoly v. SivaramaJcrishna, 23 M. 73. 


; 14. Where an order is made under rule 10, rule 11 or rulol2, 

1 Copy ot decree to Court shall forthwith cause a copy of the 

j fcoienitocoiieotor decree to be forwarded to the Colloctor- 


COMMENTARY. 




[New.] 


History and object.— This rule is now. 


Under the old Code the Copy of tho decree had to bo given to the 
Govornmont picador. A copy of a dccroo passed in favour of a pauper shonl 
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be delivered to the Government pleader within seven days from the day the 
•decree is signed.— -See Calcutta High Court’s Circular Order No 4, dated 16th 
February, 1878. 

All that the Code directs the Court to do is to send to the Collector a 
vcopy of the decree ; what, the Collector does on receipt of the same is no 
. concern of the Court ; a forwarding letter by the Court “ for necessary action " 
is not justified. — Panalal v. Collector of Mandalay, 8 E. 294 : 127 I. C. 606 : 
A. I. E. 1930 Rang. 342, 


15. An order rof using to allow the applicant to sue as a 
Bcfaaai to allow P^-uper shall be a bar to any subsequent appli- 
applicant to sue as cation of the like nature by him in respect of 
pauper to bar tub- the Same right to sue ; but the applicant shall 
aeqnent appiica- be at liberty to institute a suit in the ordinary 
tion of like nature, manner in respect of such right, provided that 
he first pays the costs (if any) incurred by the Government and 
hy the opposite party in opposing his application for leave to 
sue as a pauper. [S. 413.3 

COMMENTARY. 

History.— This rule corresponds to 8. 413, C. P Code, 1882, with some 
modifications. The words “ an order re/nsiny to allow ” have been substituted 
for the words “ an order of refusal made under S. 409” which occurred in the 
.old section, and the words ’’and the oppotite party" have been added, 
after the word ‘ Government,’ as there was no express provision in the old 
Code for the payment of costs of the successful defendant See 8 B. 677, 
noted under r. 11. 

Object and scope of rule — Order XXXIII, r. 16 is to be read along 
with the provisions of rr. 5, G and 7. Eule 5 contemplates a summary 

• ■ ■ .’*11 ' '’iB proceedings. Eule 7 con- 

. ■ • . . ’^auper on the fourth ground 

• • , * the petitioner do not show 

a cause of action. Buie 16 contemplates the refusal of a second application 
when it is in respect of the same right to sue, that is, the right to sue which 
formed the basis of the previous application. — Ratnamala v. Kamakshya, 
SI C. L. J. 351. 


The provisions of Or. XXXIII, r. 16 are mandatory* ] a person cannot 
institute a suit iu the ordinarj’ way without paying the costs incurred on 
an application to sue %n forma pauperis which has been dismissed. — 
Mahadeo v. Secretary of Slate. 30 A. L J. 254 A. I. E. 1932 All 312. 


Subsequent applIcation.—An yy 
_pavperis for redemption of a mqjl 
prosecution. Subsequent 
for the rederoptioT). 
was registered'' 

bi 

.V. 

“73; 


"n for leave to sue in forma 
cted with costs for want of 
for leave to sne as a pauper 
'ipIicatioQ was granted, and 
ejecting the plaintiff's first 
, and that it operated as a 
tid application. — Ranchod 
Begum v. Jafar Hasson, 



20G8 


CODE OF OIVID PROOEDUBE 


Sch. 1. O r. XXXlir> - 
r.’15. 


This rule does not bar a second application when the first application, 
was rejected under r. 5 (a) as not haring been accompanied by a schedule • 
of moveable and immoveable property. — ilus&ammat BalKaurv. Shib Das, 

1 L. 161 (42 I. 0. 803 (F. B.) referred to\ 33 1. 0. 812 distinguished). 

"Where an application to sue *n forma pauperis is summarily rejected 
under Or. XXXIII, r. 6 (a), a second application to sue as a pauper is not • 
barred by the provisions of this txAQ.-^Ohinnammal v. Papathi Ammdl, 
A. I. R. 1925 Mad. 986 ; Krishnamoortky v. Bamayya, 50 M. 63 : 61 M. L. J. 
79 : 96 I. C. 962 : A. I. B. 1926 Mad. 876. 

“Refusal” implies a consideration of the application on its merits; 
whore the application is withdrawn and consequently dismissed a fresh apph* 
cation is not barred . — Ma E Hlaiv. U Smai, 1311.0. 64; A. I. R. 1931 
Rang. 79. 

Whore an application for permission to sue in forma paupens was ■ 
dismissed on the ground that the application was not framed and presented 
in accordance with the rules, and a subsequent application for the same pur^ 
pose was dismissed for default, neither side appearing at the hearing, 
that a third application to sue as a pauper was not barred by the t\vo earlier 
applications because they had not reached the stage of refusal within the 
meaning of this rule, and that such an application is expressly provided fo| 
by Or. IX, r. ^.—MaSein v. Afa Kya Hmyin, 4 R. 246; A. I. B. 1936 
Rang, 200 : 98 I. C. 26 ; Maung Pe v. Maung Shive, 118 I. 0. 415 : 7 E. 369 . 
A, I.R. 1929 Rang. 128. 

A dismissal of an application to sue *«/orma pauperis for default is not 
an order refu'sing permission to sue as a pauper and bonce is no bar to an- 

application. —ilfrtunff Aung Tun v. Ma E. Kin, 2 Bur. L. J. 217. 

Whore the petitioner claims maintenance from the opposite party, her 
husband, and applies for leave to sue in forma pauperis but her application iS' 
dismissed under r. 5 (d) as disclosing no cause of action and she applies rnore 
than two yeai's after such dismissal for leave to sue in forma paupens to 
recover maintenance for a period subsequent to the date when her firs 
application was filed, that the subsequent application to sue t« 
paupens was not barred under this rule . — Ratnamala v. KamaJeshya, 

0. L. J. 351. Though in such a case it was open to the applicant to file ^ 
in tho ordinary way on payment of costs.-^Srimatya Baroda Dasi v. Upenara 
nath, 52 1. 0. GG2. 

Where there has been no refusal of tho application to sue as a 
but it is dismissed for default by non-appearance, tho applicant m ^ 
revive his application for loavo to sue. — Bhoj Singh v. Mahakonwer, 3 AS 
Mis, 1. 

A Court has power to entertain an application under S. 114 to 
order refusing under r. 7 a petition for leave to sue in forma paupens. 
provisions of this rule do not affect the right of a person, against ^ jy nV, , 
order has boon made, to obtain a review . — Adarji Edulji v. Manikp^ • 

4 B. 414 : In the matter of the petition of Bani Umasundari, 5 B. B. • 

29 : and Mahomed Gari v. Dullab Bibi, 5 B. L. B. SlQmote. 
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There is a marked distinction between " a right to sue " and a right tO' 
make an application for permission to sue as pauper ; and this distinction is 
clearly indicated in this rule. The right to make such an application is 
obviously a personal right, and cannot survive in the legal representative 
who may or may not be a pauper himsslf. — Lalit Mohan v. Satish Chandra, . 
33 0. 1163 ; 4 0. L. J. 234. . 

The bar to a subsequent application being a bar to the jurisdiction of 
the Court, the Court is competontand bound to take notice of it at any stage 
of the suit.— JJcncftod Morar v. Bezanji Edulji, 20 B. 86; Ehondkar Ah A/zaV 
V. Puma, 40 C. L. J. 188 : 84 I. C. 703 : A. I. B. 1924 Cal. 1039. 

Costs incurred. — Under this rule, a person whose application to sue- 
in forma pauperis has been rejected, must, in order to institute a suit in the 
ordinary way in respect of the same right, first pay the costs duo to Govem*^ 
ment, but the suit ought not to be dismissed for default in payment of such 
costs unless demand for payment has been made either on behalf of the 
Government or by the Court. — Mrinaltnt v. Tinkauri, 16 C. W. N. 641. 

1 6. The costs of an application for permission to sue as a. 
_ , pauper and of an inquiry into pauperism shall 

be costs in the suit. [6. 415.], 

COMMENTARY. 

History. — This rule corresponds to S. 415, C. P. Code, 1882, with this- 
modification that the words “ shall be costs ” have been substituted for the 
words " are costs " which occurred in the old section. 

Costs.— The amount of stamps in a pauper case cannot be claimed as- 
a lien or charge upon the decree in favour of Government, but is recover* 
able in the same manner as the costs of suit. Government being, as regards* 
its claim in such a case, in no higher position than an ordinary judgment* 
creditor.— Pran Krisio v. Collector of Moorshedabad, 15 "W. R. 205. But see 
25 M. 733. 

For the meaning of the word “costs” in the suit, see Collector of' 
Triehxnopoly v. Stvaramaknshna, 23 M. 73 (79). 



ORDER XXXIV. 


:SUITS RELfiTING TO MORTGAGES OP IMMOyEABLE PROPERTY. 

1 . Subject to the provisions of tbis Code, all persons 
Parties to suits having an interest either in the mortgage- 
for foreclosure, seouriby or in the right of redemption shall be 
.•sale and rcdemp- joined as parties to any suit relating to the 
tJon. mortgage. 

Explajiation ^ — A puisne mortgagee may sue for foreclosure 
or for sale without making the prior mortgagee a party to the 
suit ; and a prior mortgagee need not be joined in a suit to 
redeem a subsequent mortgage. [S. 85.] 

COMMENTARY. 

History. — This rule corresponds to S. 85 of the T. P. Act of 1882 with 
some additions and alterations as will appear on a comparison of this role 
■with the old section which is reproduced here : ” Subject to the provision of 
the Code of Civil Procedure, S. 437 (now Or. SXXI, r. 1), all persons having an 
interest in the property comprised in a mortgage must be joined as partis to any 
suit under this chapter relating to such mortgage : Provided that the plaintiff has 
notice of such interest. ” 

The proviso to S. 85 of the T. P. Act (IV of 1882), has been omitted, 
and the reason for the omission •will appear from the following Report of the 
Special Committee : — 

"Another amendment of importance which "we have introduced is 
regard to mortgage suits- These are very numerous and involve complicated 
questions of law. Hitherto some confusion has been occasioned by the 
co-existence of the provisions of the Transfer of Property Act and of the 
Code in regard to execution in mortgage suits. We think that the provisions 
regulating this matter should be dealt with in their entirety in the Code, and 
wo have therefore introduced rules in Or. XXXIV to give effect to our view. 
Wo propose that the sections of the Transfer mf Property Act affected by this 
change should bo repealed. Wo desiro to call the attention of those Provinces 
to which that Act does not apply to the effect of these changes. The proviso 
to S. 85 of the Transfer of Property Act, 1832, has given rise to certain 
doubts which the Committoo have sought to remove by substituting for it too 
words now added with a viow to making it clear that a person nob a party 
-nob bound by a decree (Ram Nath Nat v. Lachman Pat, 21 A. 193). 

" The explanation has boon inserted in order to romovo doubts 
have arisen from the conflict of authorities on the point." — See the 
of the Special Committee. 

Sections 85 to 90 inclusive, 92 to 94 inclusive, *90, 07 and 99 of 
'Transfer of Property Act, 1882, have been repealed, and the words in S. 
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“ and all the provisions hereinbeforo contained as to a mortgagee instituting, 
a suit for the sale of the mortgaged property ’* have been omitted. 

The Explanation attached to this rule is new. It has been inserted to 
meet the ccmSicting rulings on the point adopting the principles laid down 
in certain Calcutta decisions, eg., the cases of Debendra Narain v. Eamtaran, 
30 C. 599 (F. B.) : 7 0. W. N. 766 , I?<rm Narain v. Bandt Pershad, 31 
0. 737 ; Surjiram v. Barhamdeo, 1 C- L. J. 337 (351) and Gurdeo v. 
Chandrikak, 86 C. 193 : 5 C, L. J. 611. In all these cases it was held that 
in a suit to enforce a second mortgage, the first mortgagee was not a necessary 
party, while there were decisions of the other High Courts to the contrary. 

The effect of the omission in Or. XSXIV, r. 1 of the proviso to S. 85 
of the Transfer of Property Act relating to the mortgagee's notice and of 
the omission in Or. XXXIV, r. 5 of the words in S. 89 of the Act to the 
effect that on the passing of an order absolute for sale the defendant’s right 
to redeem and the security shall both be extinguished is that the mort' 
gage is kept alive for all purposes as regards persons having an interest but 
not made parties to the mortgagee’s suit.*— Fenla/ Beddy v. Kunjappa, 47 
M. 551. 

Object.— The object of Or. XXXIV, r. 1 is that all claims affecting the 
equity o! redemption should be disposed of in one suit. — Ramarayanimgar v.. 
Maharaja of Venkatagiri^ 50 M. 180 (P. C ) : 45 C L. J 395. 

Under the Transfer of Property Act it was observed that there was 
nothing in the provisions of that Act, which required that a decree in 
a mortgage suit should in terms reserve rights admitted ■ by all the parties 
and order the sale to be subject to them and that S 96 of the Act did not 
militate against that vivw and it was doubted whether S. 85 of the Act 
required such persons wbose<right3 were admitted should bo made parties.—* 
Snniraso v. Tamunabkai, 29 M. 84. It was also held that the rule that all 
persons interested in the actual subject of the suit should bo before the 
Court, in order that, as between them, complete justice might, as far as 
possible bo done, cannot bo taken as authorizing a Court to complicate a suit 
by a mortgagee, by introducing into it controversy, in which the mortgagee is 
not really interested. — Krishna Ayyar v. Muthukumarasaxomiya, 29 M. 217. 

Subject to the provisions of the Code — ‘Shall.' — Under the Transfer 
of Property Act, 1882, S. 85, it was held that the word ‘must’ in that section 
which is one of the strongest words of compulsion which the legislature can 
employ must be given its full significance and that therefore the con* 
joinder of persons interested in the mortgaged property was a fatal defect,. 
unless cured by the Court, under S. 32 of the Code by the addition of parties 
by the Court. — Mata Din v. Kazim, 13 A 432 (F. B ) (Wahmood, J dissen* 
tionte) ; Janki Prasad v. Ktshen Dat, 16 A. 478 (F. B ) . Bhatvani v. Kallu,. 
17 A. 537 (F. B.) , Ghulam v. Mustakim, 18 A. 109 In Jamuna v. Ganga, 

19 C. 401 : Sorabji v Buitonjt, 22 B. 701 ; Tikam Singh v. Tkakur Etshore, 

20 A. 183 : and Kundan v. Fagir, 27 A. 75, it was held that the defect did 
not entail a dismissal of the suit but that the parties omitted should be 
added. See also Bamasamayyan v Vtrasami Ayyan, 21 M. 222 ; and Patani 
V. Bangayya, 22 M. 207. The effect of the alteration of “must ’’into 
“shall” and the deletion of the words “Section 437” from S. 85 of the 
Transfer of Property Act, 1832 (now Or. XXXI, r. 1) has been to make all 
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‘the provisions of the Code applicable to c3ortgage*suits. See notes under 
'heading “ History,” ante. 

Order I, r. 9 says that no suit shall be defeated merely for non-joinder 
of parties ; and under Or. I, r. 10 the Court has the power to add parties at 
any stage. Consequently unless the party omitted is a ‘necessary’ party as 
distinguished from a ‘proper’ party and the plaintiff has refused to join him 
as a party though called upon by the Court to do so, the Court will have, 

' under Or. I, r. 9 to deal with the matter in controversy so far as regards 
the rights and interests of the parties actually before it. Order I, r. 9 
applies to mortgage suits as well as to other suits , — Harchandra v. Mahf 
mcd, 25 C. W. N. 694 ; KJierodamoyt v. Babib, 29 0. W. N. 51: 831.0. 

' 638 ; Haidarali v. Safiuddin, 54 C. L. .T. 113 : 134 I. C. 1068 ; Shahasaheb 
V. Sadashw, 43 B. 575 ; 51 1. C. 223 ; Skivubai v. Siddheshtoar. 45 B. 1009 ; 
Sital V. Asho, 2 P. 175 : 69 I. C. 677 ; Waleyatunnissa v. Qhalakhi, 10 P. 
■341:132 1 0.100; A. I. B. 1931 Pat. 164; Girwarnarain v. MakUun^ 
nissa, 1 P. L. J. 468. This view has also been adopted by the Allahabad 

• High Court in its more recent decisions though, as observed above, it had 
previously held otherwise. — See Sheo Tahal v. SheodaUt 28 A. 174 (P. B.) ; 
Sanwal v. Qaneshi, 35 A. 441 ; Parskadi Lai v. Laig Singh, 21 A. L. J. 701 : 
74 r. C. 943 5 Qaneshi Lai v. Ckaran Singh, 35 A. 247 : 19 I 0. 614 ; Alam 
Singh V. Gokal Singh. 35 A. 484 : 11 A. L. J. 749 : 21 1. C. 271 (in which it 

• was held that the non*joinder of a subsequent mortgagee by the plainkiff 
who deliberately refused to make him a -party though called upon by the 

< Court to do so, should not result in a dismissal of the suit but only of so 

• much of it as related to that portion of the property which was covered by 
•.the subsequent mprtgage) ; Batdea v. Bhola Bath, A. I. B. 1939 All. 941. 

Persons having an interest either in the mortgage security or 
~in the right of redemption. — The words in S. 85 of the Transfer of 
Property Act, 1832, were ” persons having interest in the property compris- 
ed in a mortgage.” These words gave rise to considerable conflict of jndicial 
opinion. The Allahabad High Court in the Full Bench case of Mata Din v. 
Ka2im,\3 A. 432 (F. B.)(Mahmood, J. dissentiente) held that the term property 
as used in Chapter IV of Act FV of 1833 meant on actual physical object 
and did not include mere rights relating to physical objects, and that the 
property to be sold within the meaning of S. 67 or 8. 83 of the Act 
must moan the immoveable property and that in neither section can 
the word ' property ’ mean merely the bare rights and interests of a 

• mortgagor, namely, the equity of redemption. On that view the from® 

• of the suit should be such as to enable a proper sale of the property 
' itself, as a physical object, to take place, and therefore persons who 
may not have any interest in tho mortgage security or in the right of 
redemption would bo proper parties and oven ‘necessary’ parties ip vio^ 

■ of tho meaning of the word 'most* in S. 85 of tho Act. This view 
obtained in that Court in later decisions also, some of which are noted 
under tho heading ” Subject to the provisions of tho Code,” ante. A cont^ry 
view prevailed in the Calcutta High Conrt («.?., Kanti Bam v. Kutabuddin, 
22 0. .33; 27cnt Madhub v. Sourendra, 23 0. 795; Jdggesicar r. Dhub^n 
Mohan, 33 0. 425: 3 0. L. J 205). This contrary view has been given 
ofTcct to by tho legislature in enacting this rule. 

See notes under heading ” Sale of property subject to prior fflortgsS® 
and application of proceeds ” under rulo 13, post. 
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Effect of addition of parties after period of limitation- — A 
•subsequent purchaser of the mortgaged property either at an execution or at 
A private sale is a necessary party to a mortgage suit. But ^vben in the 
-course of a mortgage suit, the purchaser of a portion of the mortgaged pro- 
perty is made a party defendant after the prescribed period of limitation, the 
-suit as against him is barred by limitation. Quare — Whether the portion 
-of the mortgaged property in the hands of the added defendant is thereby 
-exempted from liability under the mortgage. — Ram Ktnkar v. Akkil Ohandra, 
.35 0. 519 (F. B.): 11 O. W. K 360 : 6 0. L. J. 242. This Full Bench 
• decision approved of an earlier decision in which it had been held that when 
a Court adds a party at the instance of a plaintiff S. 22 of the Limitation 
Act applies and the suit against the added defendant shall be deemed to have 
"been instituted when he was so made a party. — Imam Ah v. Bat; Hath, 33 C. 
•613:10 C. W. N. 651. 

Where out of several parsons who apparently had a right to bring a suit 
on a mortgage as co-plaintiffs some only appeared as plaintiffs and joined the 
-others as co-defendants, held that the suit should not have been dismissed 
-merely because the plaintiffs failed to show that the persons whom they 
joined as co-defendants refused to appear with them as co-plaintiffs.— Bin 
'Singh v. Nawal Singh, 24 A. 226. also Marij/tl v. E. M. Narayanan, 
26 M. 461, in which Savitn v. Raman. 24 M. 296 was distinguished and 
•doubted. 

Omission to join all the heirs of a purchaser of the mortgaged property , 
-within the period of limitation, is no ground for dismissal of a suit, unless it 
is found that the mortgagor was aware, at the date of the suit, of the interest 
of those persons in the mortgaged property. The proper procedure was to 
■add those heirs as parties, and, if it appeared, that at the date of the suit, the 
.plaintiff was not aware of their interest in the property, to ascertain what 
proportion of the debt was due by the heir who bad been made a party in 
time, and to pass a decree against bis share for that amount.— Baitruddm v. 
Debendro Nath. 12 C. W. N. 911 (18 A. 109, 30 0. 765: 7 0. W. N. 723, 
Kre/erred to) ; Ear Chandra v. Mahumed Husetn, 25 0. W. N, 594. See also 
Shahaiaheb v. Sadaslitv, 43 B. 575: 21 Bom. L. B. 369, in which it has been 
held that the test both under Or. XXXIY, r. 1 and S. 22 of the Limitation 
Act is the same; Was the suit properly constituted at date of the plaint so 
-os to enable the Court to adjudicate as between the parties impleaded ? 

Some of the heirs of a mortgagor sued to redeem the mortgage a few 
•days before the expiry of the period of limitation. To meet an objection 
raised for non-joinder of parties, the plaintiffs subsequently applied to make the 
remaining heirs party defendants to the suit. The lower Courts declined to 
make them parties on the ground that the claim as regards them was barred 
by S. 22 of the Limitation Act. Held the plaintiffs' right to redeem which 
they had was not lost by their omission to make the remaining heirs party 
•defendants to the suit, they were only necessary parties to save multiplicity 
of suits aud to prevent the mortgagee from being subjected to suits being 
filed against him in succession by varions parties entitled to the equity of 
redemption. — Shtvubai t. 45 B. 1009. 

Where an application for adding certain mortgagees as parties is made, 
the limitation for them to sue as plaintiffs having elapsed, the Court 
-should in eomplianca with Or. XXXIV, r. 1 and Or. 1, rr. 9 and 10 (2) add 
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necessary parties and then apply S. 22 of the Limitation Act to see the result- 
on tho relief asked for ; the Court should not refuse to add a person as- 
defendant merely on the ground that if he vrere added the plaintiff’s suit 
would bo barred, when the plaintiff does not ask for any relief against him, 
nor does he get any relief by being so added . — Baldeo v. Bhola Nath, A. I. E. 
1929 All. 941. 

Parties in suits on mortgages — Prior mortgagee, in a salt for 
foreclosure or sale by the puisne mortgagee. — The prior mortgagee is* 
not a necessary party in a suit for foreclosure or sale by a puisne mort- 
gagee. — V. Chandrikdk Sinqh, 36 0.193:6 0. L. J. 611 (1 

C. L J 337 (351), rtfcrred <e). Sec also Bam Narain r. Bandi Pcrifeod, 31 C. 
737 ; Ceicndra Wnram v. Bamtaran. 30 C. 599 (P. B.) •. 7 G. W. N, 766; Baj 
Coomarrj v. Prco Madhub, 1 C. W. N. 463 ; Srinirasa v, Yamunabkai, 29 M* 
84 : 16 M. L. J 50 , Natoaba Waziri Bego-m v. Sasht Bhusan, 4 P. L. L 
546 : 74 I. C. 820. 

Parties in suits on mortgages — Puisne mortgagee in a suit f of 
foreclosure or sale by prior mortgagee.— A puisne mortgagee is a neces- 
sary party to a suit by a prior mortgagee to enforce his mortgage as bo is 
entitled to redeem and if he is not made a party his right of redemption is net* 
affected by the decree . — Set Sam v. Skadi Bam^ 45 1. A, 130’ 40 A. 407 (P. 0.) J 
22 C. W. N. 1033 ; 35 M. L. J. 1 : 46 I. G. 798 ; 2Iatrtt Mai v. Dnrpa Kvnwar, 
47 I. A 71 . 42 A 364 (P. C.) : 55 I. C* 989 ; Sam Narain v. Baitdi Bmkad, 
31 0. 737; Vme^ v. Zahitr Fatima, IS C. IQi {J? 0.1; Namdar y, Saram 
Saji, 13 A, 315 , Muhammad Samiuddtnv. 2Ion Singh, 9 A, 125 ; Oajadkar 
y. Mul Chand, 10 A. 520 ; Baldeo Singh v. Jaggu Sam, 28 A. 1 ; iTudrohd/aA 
V. Kiibra, 23 A. 25 ; Alam Singh v. Gokal Singh, 35 A. 484: 11 A. L. L 743; 
Maung Shwe v. Earamhu. 6 E. 122: 110 I. C. 701: A. I. E. 1928- 
Rang. 127 ; Pandurang v. Sakharchand, 31 B. 112 ; Goverdkana y. Vesraso.m%, 
26 M. 637 ; Siial v. Asho, 2 P. 175 : 69 I. C. 677. 

Parties in suits on mortgages— Persons having an interest in the 
mortgage seeurity or in the right of redemption. — Order XXxIv,- 
r. 1 requires that not only a person having an interest in the mortgage 
security but also a person having an interest in the right of redemption 
shall be joined as a party to any suit relating to the mortgage. 

8. 85 of the T. P. Act which is repealed by Or. XXXIV, r, 1 required that a 
person having an interest in the mortgage security only should be 
a parti’ to such a suit. — Shananda Chandra v. Sri Nath, 17 C. "W. N. 8<1* 
17 I. C. 432. 

The only poreona who are proper parties to a suit to enforce a mortgaS® 
are iiersons having an interest m the property comprised in the mortg^S^^ 
that is, the interest which a mortgagor is competent to transfer by 
mortgage at tho date of the transaction. — 4rai;pesj£.’or Butt v. Bhuhan ' 

33 0. 435 : 3 C. L. J. 205. Tho rule does not require the joinder in 
on a prior mortgage of a sabsequont mortgagee whoso mor &h 
was only executed subsequent to the filing of such suit ; it was ,^i 4 g 

S. 85 of the Transfer of Property Act, 1882 .— Ali v. A. ^ 

A person having no iotorost at the date of the suit need not bo joine 

party.— TJajbo v. Baud, IS B. 01; SfWwOak v. Sakharam, 16 B. 599. 



Or! XXXIV. 
• r. 1. 


PAETIES TO , SUITS ON MOETGAGES 


2075 


Part ownora of a mortgaged property who did not execute the indenture 
of mortgage and did not receive any money and were not interested in the 
equity of redemption are not necessary parties in a suit to enforce -a 
mortgage. — Mon Mohini v. Parvati, 32 C. 746. 

Persons interested in the right of redemption ^70uId of course include 
such persons as are specifically mentioned in S. 91 of theTransfer of Property 
Act, 1882. The expression. would include (a) any person (other than the 
mortgagee of the interest sought to be redeemed) who has any interest in or 
•charge upon the mortgaged property or in or upon the right to redeem the 
'same ; (6) any surety for the payment of the mortgage debt or any part tbere- 
•of ; and (c) any creditor of the mortgagor who has in a suit for administration 
■of bis estate obtained a decree for the sale of the mortgaged property. The 
interest referred to in Cl. (a) of S.'9l Isa present interest and not a mere con- 
tingent right such as the reversionary heirs of the deceased husband the mort- 
gagor have during the life-time of his widow. — Bam Ohandar v. Kalin, 30 A. 
397 : 5 A. L. J. 631 : (1903) A W. N. 225 ; Pranalha v. Bhutan, 25 G. W. N. 
585 A person with an inchoate title need not be made a party. — Nanjundepa 
V. Eemapa, 9 B. 10 But a person who has a vested remainder is a necessary 
party in a suit for foreclosure against the life-estate holder in which a decree 
is obtained on the basis that he is an absolute owner. — Swami Dayal v. 
Kamodftor, 134 I. 0. 865: 8 0. W. N. 566: A. I. R. 1931 Oudh35S. 

Any person entitled to a maintenance charged upon the property should 
be made a party : bub the mere fact that a person is entitled to be main- 
tained out of the income of the property is not sufficient.— i^osTian v. 
Balwant, 22 A 191 (P. C.) (affirming 18A.253). 

In a suit for redemption by one oo-mortgagor the other co-mortgagors 
who are not suing have a right to redeem and so are necessary parties. — See 
Ahmed Susatn v. Muhammad Qanm, 48 A 171- 24 A. L. J 88, 
mura V. Bishun Bam. 119 1. 0. 97 • 27 A. L. J. 903 : A I. E. 1929 All 814. 

The interest possessed by Government in property attached under S. 88 
(7), Criminal Procedure Code is not that of a mere attaching creditor but 
is at least analogous to that of a receiver, and the Government's right of 
redemption is not affected if it is not made a party. — Alagammal v. Sada-" 
Siva. 60 M. L J. 72: A. I. E. 1930 Mad. 1017 : 129 I. 0. 47. 

A Eeceiver appointed in a partition suit previous to the suit for 

• enforcement of the mortgage is not a necessary party. — Elizabeth Toomey v. 
Bhnpendra. Ill 1. C. 57 • 7 P. 520: A. I. R. 1923 Pat. 304 

In a suit for account against the assignee decree-holder who had pnrehas- 

• ed the mortgaged properties and who had been declared by the Coart 
to hold the properties as trustee for the co-mortgagors who owned distinct 
interests therein, and a suit brought by some one of them without joining 
the others is bad for non-joinder of parties. — Naba Kumar w Badhashyam, 
54 C. L. J. 274 (P. C.): 35 C. Y?. N. 977 : 61 M. L. J. 294 : A. I. B. 1931 
P. C. 229: 1341. C 654. 

In execution of a Small Cause Court decree the appellant attached the 
stock in trade of the judgment-debtor. The respondent then put in a claim 
to the attached property and the property was released from attachment on 
the respondent's undertaking to pay the decretal sum if the claim failed. 
‘The claim failing, the respondent instituted the suit alleging that the stock. 

C.P. 0.— 181 
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in trade of the judgment-dettor had been hypothecated to him and/' 
praying for enforcement of the charge, and in that suit he impleaded the- 
appellant. Held the appellant had no interest in the property from the 
moment as he got the undertaking and the suit was not maintainable- 
against hS.m.'—Padamchand v. Bhicum Ghand, 36 0. W. N. 397. 

A creditor who purchases under an execution against the general assets 
of a testator’s estate, takes subject to a mortgage created in pursuance of a 
power contained in the 'Will ; and in a suit to foreclose, the purchaser is 
rightly made a party. — Nilkant v. Peari Mohan, 3 B. L. E. 7 : 11 W. E. 31,. 

Under Or. XXXI'V, r. 1, in a suit for redemption of a mortgage, only 
those parties should be joined who claim an interest in the mortgage security 
or in the right to redeem ; outsiders who claim a title to the property 
independently of the rights of the mortgagor and the mortgagee need not be- 
made parties. — Satagauda v. Satappa, 22 Bom. L. E. 816. 

A co-heir of the plaintiff having an interest in the mortgage at the time- 
of the redemption suit, is a necessary party to it, but not otherwise. — 
Trimbak Jtvaji v. Sakharam Oopal, 16 B. 699. 

In a suit for redemption, all persons jointly entitled to the right of ' 
redemption, e.g., all ?the heirs of a mortgagor, must be joined.— 

Ismatl, 11 £. 425. 

In a suit for redemption of a mortgage, persons who are alleged to bfi’ 
the tenants of the mortgagee are proper parties, where they set up a title- 
which requires adjudication ; the case being an exception to the general rule 
that a question of paramount title cannot he gone into in a mortgage sult.*^ 
Krishna v. Vitkal, 28 Bom. L. E. 759 : A. I. B. 1926 Bom. 522. 

Where in a suit for redemption of a mortgage effected in favour of three 
persons, the mortgagor plaintiff withdrew the suit as against one of them, 
held, that the suit was liable to be dismissed under Or. XXXI'V, r. 1, for non' 
joinder of parties. — Dhuri Patak v. Timal Singh, 4 P. L. W. 391 : 45 1. 0. 650. 

Where a joint family property, though held in certian shares by the- 
several co-parceners, was 'mortgaged os a whole and redeemable on payment 
of the whole sum, held, in a suit by one of joint tenants, or tenants in 
common to redeem the whole estate, that all persons in whom portions of 
equity of redemption were vested must be made parties to the suit.— 

Eari v. Vithalhhat, 10 B. 648, 

Where out of three properties subject to one mortgage two had bean 
redeemed by payment of a proportionate part of the mortgage-debt and the 
third alone was the subject of a suit for redemption upon payment of the 

balance of the mortgage money, a person, having an interest in one of tbQ- 

properties already redeemed, is not a necessary party to such a suit.-— 
Husain v. Hihalchand, 2 A. L. J. 628 : (1906) A. W. N. 166. 

The transferee of a mortgaged property in breach of a covenant 
lienation may ho made a party to a foreclosure suit.— TV Singh v. ' 

ram, 65 I. 0. 433. 

For other cases 800 notes under other headings in this rule and also 
in the other rules, port, ' 
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Papties in suits on inortgages-'Persons with paramount title.- 7 - 
■Whether or not S. 85 of the T. P. Act, 1382, refers solely to persons interest- 
ed in the equity of redemption, it is not essential to join a party defendant, 
in a suit for sale on mortgage, a person whose interest in the mortgaged 
property, if it exists, would be antagonistic to the claims of both mortgagor 
and mortgagee. — Khairati v. Banni Begam, 30 A. 240 : 6 A. L. J. 604 (33 0. 
425 referred to) ; foil Prasad v. Aziz Khan, 31 A. 11 : 1 I. 0. 53 ; GoJar- 
dhan v. Munna Lai, 40 A. 684 : 46 I. 0. 559 ; Sataganda v. Saiapa, 44 B. 
698 ; 57 I. C. 577 : Jogo Zlokan v. Daudoong, 12 0. W. N. 94, An outsider 
who claims a title in the property independently of the rights of the- 
mortgagor and mortgagee should not be made a party. — Badhakunwar v. 
Beoti Singh. 43 I. A. 187 : 38 A. 489 (P. C.) : 20 0. W. N 1279 : 24 C. L. J- 
303 : 35 I. G. 939 ; Bisnath v. Must. Bam Salt, A. I, E. 1927 Oudh 607 ; 
lihwar Das v. Bira Lai, 130 I. G. 105 : 26 N. L. B, 359 ; A. I. E 1931 Nag. 
20; Brij Lai v. Punjab <£ Kashmir Bank Ltd., 136 I. C. 723 : 33 P. Ii. E. 
240. A question of paramount title onght not to be agitated in mortgage 
suits since it introduces a different cause of action in which some only of 
the several defendants are substantially interested. — Tinkarhi v. Narendra^ 
59 C. 548 (discussing and explaining 29 C. W, N. 784). But see Gokul 
Chandra v. Bashesewart, 14 C. L. J. 108, in which it has been held that the 
rule laid down in Jaggestvar v. Bkuban. 33 C. 425, that in a suit to enforce 
a mortgage, persons claiming under a title adverse to that of both the. 
mortgagor and the mortgagee are not proper parties, is not inflexible. 
Order XXXIV, r. 1, C. P. Code, does not prohibit a person claiming a title 
paramount or opposed to that of a mortgagor being made a party to a 
mortgage suit.— Jn re OiafarnpnWt, (1914) M W. N. 623: 22 I, C. 976: 4 
P, L W 417 ; JaggeiU'ar v. Bhuban, 33 C. 425 ; Gobardhan v Munna Lai, 49 
A. 684: 16 A. L. J, 639 ; Bari Das v Gtrtrtdro, S3 C. L J 301 ; QaUtaun v. 
Mirza Abid Busatn, 10 O. L. J. 263 : 73 I. C. 423 ; Bxrode v. Nrtpendra, 96 
I. C. 698: A. I. E 1926 Cal. 1192. Although in a mortgage suit it is not 
proper that the title of a person who claims adversely to the mortgagor 
should be gone into, it is fair that an issue as to whether the property was 
ancestral or self-acqnired should be raised and determined if the necessary 
parties are before the Court and should not be left over to be determined 
in execution. — Muthiah Servai v. Somasundaram, 107 I. 0. 814: A, I E. 
1923 Mad. 199. See also Bamasamy v. Marimuthu, A. 1. E. 1923 Mad, 764. 

A Foil Bench of the Calcotta High Court has held that under 
Or. XXXIV, r. 1 a puisne mortgagee may soe for sale withoot making a. 
prior mortgagee a party to the suit ; that if be seeks to redeem a prior mort- 
gagee in bis Suit for sale he may make the prior mortgagee a party and & 
complete decree may then be made as prescribed in the Form laid down in 
the Code ; but that if a person is join^ as a defendant for enforcement of 
the right under a mortgage be should be dismissed from the action as soon 
as bo sets up a prior title. — Sayamaliy. Anisuddtn, 50 C. L. J. 152 (P. B.) 
(following Nilkant v. Suresh, 12 I. A. 171 : 12 0. 414 (P. 0.)). 

Persons claiming a paramount title and not interested in the equity 
of redemption are not necessary parties to a mortgage suit. Bnt this general 
rule is subject to exceptions. And where a paramount title has been adjndiea* 
ted on in a mortgage or redemption salt the defeated party will not b» 
allowed to raise a plea that the Coort was wrong to decide the contention. — 
Ganshyam r. Bagho, 10 P. 234 ; ISO L C. 257 : A. I, B. 1931 Pat. 64. . 
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• ' Parties in suits on mortgages — Where a party^ has been wrongly 
joined. — Where a prior mortgagee is impleaded by mistake the'decree should 
ordinarily be for sale of the property subject to the prior mortgage. — Phool 
■Euari V. Bhagwan X>as, 52 A. 426 : 124 1. G. 476 ; A. I. E, 1930 All. 113. 

A prior mortgagee impleaded as such in a puisne mortgagee’s suit is not 
boimd to set up his prior mortgage in defence of his rights ; but if he has a 
subsequent mortgage as well he is a necessary party in such a suit and then 
he must set up not merely his later but his prior mortgage as , well failing 
which he will be debarred by the rule of res judicata from suing to enforce 
his earlier mortgage. — Ertshna Doyaly^ Syed Md., 19 0. W. N. 942: 26 
I. 0. 673. The rule that a question of paramount title cannot be investi* 
gated is subject to exceptions, and so where a defendant in a mortgage suit 
has a two-fold character, namely, purchaser, of the equity of redemption and 
also the holder of a paramount title, though he is impleaded in the former 
■capacity only ha could set up the latter title also, and consequently if he does 
not plead it the decree in the mortgage suit is binding on him. — Srimanta v. 
Bindubasini, 88 0. L. J. 183. This has been doubted on the view that a 
paramount title cannot be pleaded, and it has been held that in a subsequent 
suit he may assert such title.— Sowcftattwcssa r. Abdul, 86 0. W. N. 610: 
134 I. C. 892: A, I. E. 1932 Cal. 12: 68 0. 1222. 

The accident that two capacities reside in one person will not simplify 
the proceedings or essentially alter the position. In assuming the capacity 
of a holder of a paramount title and setting up such title the defendant 
becomes in effect a third party and sets up pleas so that the case will not be 
■covered by Or. Ill, r. 2 as the two causes of action will nob bo against the 
same defendant within the meaning of the rule . — Bamasamy v. Marirtiutm, 

A. I. E. 1928 Mad. 764. 

The following propositions have been deduced from authoritative judicial 
decisions : — (1) Where a party who is a prior mortgagee and nothing more 
is impleadod and nothing is alleged in derogation of his priority he will be 
taken to have been impleaded under Or, XXXIV, r. 12 and his priority 
is nob affected ; (2) where the party impleaded is a prior mortgagee and 
nothing more and an allegation is made in the plaint detracting from bis 
, priority, his priority is barred ; (3) where the party impleaded is a puisne 
mortgagee and therefore a necessary party but claims priority he must 
assert and prove bis priority. — Brijntohan v. Dukhan, 9 P.816: 1301. C. 
168 : A. I. R. 1931 Pat. 33 [referring to Radha Ertshna v. Ehursked, 47 !• A* 
11 : 47 C. 663 (P. C.) : 55 I. C. 959 : A. I. E 1920 P. C. 81 ; Srigopal ^- 
Prithi Singh, 29 I. A. 118 : 24 A. 429 (P. 0.); Muhammad Ibrahim v. Amhka 
Prasad, .39 I. A. 68 ; 39 0. 527 : 14 1. 0. 496]. See also FasalBab v. Manzoof. 
28 A. L. J. 1222 ; A. I. E. 1931 AIJ. 76, 

A firm A as prior mortgagees, sued the mortgagors impleading a tXTnS 
as subsequent mortgagees. The suit was decreed in terms of an 
arrived at between the mortgagors and the A firm. The Court added 
the decree a note dismissing the suit against the S firm who did not put > 
appearance. The mortgagors not having made payments accoidmfi 
agreement, the projwrty was put up for sale and purchased by tho A ^ 
execution of its decree. Meanwhile the S firm also obtained a decree on 
mortgage. On a contest as to priority, held that the more fact that 
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puisne mortgagees were brought on the record and the suit was dismissed 
against them did not affect the priority of the A firm or their right to keep 
their first mortgage as a shield.— 5. K. de. Ckettyar Ftrm v. A. L. dc. Chettyar 
F*rm, 9 R. 1: 132 I. C. 281 : A. I. R. 1931 Rang 105. 

Parties in suits on mortgages — Idemhers of a joint Hinda 
family, — In the earlier cases a good deal of confiict is noticeable on the 
question whether in suits on mortgages by or against the manager of a 
joint Hindu family, the other members are necessary parties. These cases 
have now lost much of their importance. The Judicial Committee in the 
case of Sheo Shankar v. Jadio Kunwar, 36 A. 383 (P. C.) upheld the decision 
of the Allahabad Court on the ground that the plaintiffs, who sued to redeem 
a mortgage after foreclosure on the plea that they had not been parties to 
the mortgage suit, wore properly and effectively represented in the suit by the 
managing member of the Hindu joint family of which the plaintiffs were also 
members, and their Lordships saw no reason to dissent from the Indian 
decisions which showed that there were occasions including foreclosure 
actions when the managers of a Hindu joint family effectively represented all 
the members of the family as a whole In the case of Ktshan Prasad v. Bar 
Barain, 38 I A 45 : 33 A. 272 (P. C.) : 15 G. W. N. 321 ; 13 G. L. J. 345; 
9 I. 0. 739, their Lordships held further that the plaintiff? in that case were 
entitled as the solo managers of the family business, to make in tboir own 
names the contracts which gave rise to the claim, end thus they could sue 
on such contracts without joining the other members of the family. So in 
Allahabad and in Iiladras it has heen held that in suits on mortgages 
by or against the managoc the other members were necessary parties.— 
See Eon Lai v. Nimman, 34 A. 549 (F. B.)- 16 I. C. 12G; J/odonv. Ktshan, 
34 A. 672; 15 1. C. 138 : CAeian v. Soriaj, 40 A. 709 79 I C 1001; Sheikh 
Ibrahm V. Kama Aiyar, 36 IS. 635 10 I. C. 874 Tbo Patna High Court 
has also taken the same view and has held that a suit by a Karta of a 
Mitakshara joint family on behalf of all the members is a valid suit under 
Or. XXXIV, r. 1, and it is not ncccssarj- that the Karla should mention 
expressly that the suit is instituted by him in his capacity as Karla, provid- 
ed the fact that tbo suit is brought by him in his representative capacity is 
obvious from tbo pleadings in the case. — Jag Sah v. Bamchandra, 2 
P. L. T. 553 : G3 I. C 564 , Shaikh Abdul Rahman v. Shib Lai, 2 P. L. T. 
572- 63 I. C. 570 See also Girwitr v. J/uest. Bakbulnnnissa, 1 P. L. J. 
463: 36 1. C. 542; Raghunandan v. Parmeshtcar, 2 P. L. J. 306: 39 
I. C. 779; Stlal y, Asho, 2 P. 175; 69 I. C 677* Parmeshtcar v. Raj 
Kishore, 3 P. 825 ; 80 I. C. 34, The Calcutta High Court refused to 
accepttho view propounded in Hot* Lai V, Nirnmnn, 34 A 549 (P.B.) 151 C. 
126 and Badan y Kithan, 84 A. 572 (F. B.): 15 1, C. 138 and held that whore 
tbo ffaria of a joint Hindu family, who was the holder of a usufructuary and 
a simple mortgage brought a suit on the latter without joining as party one 
of the members of the family, who had a joint interest with him in the 
usufructuary mortgage, the plaintiff was under the terms of S. 85 of the 
Transfer of Property Act, and Or XXXIY. t. 1, 0. P. O. bound to make 
him a party. — Debt Prasad v. Dharamjit. 41 C. 727 (following Lola Surja 
Prasad v. Golabehand , 27 C. 724 end 23 C. 617). See also Bisiranath v. 
Jagdip, 40 C 342 : Sidfc^irrari v. Dharamjit, 19 C. L J. 437. The position 
has heen reviewed by Mookerjoe, J. in an elaborate jndgment in Kalipada v. 
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Haja Sati Prasad, 36 0. L, J. 234 in which the Calcutta view has been 
dissented from and it has been observed thus : — 

"The proposition that in suits relating to transactions affecting a joint 
“Hindu family, all the members thereof need not always be joined, was fore- 
“ shadowed by Sir James Colville in Jogendro v. Funindro, 14 M. I. A. 367 : 
“ 17 W. B. 104 : whan he observed that cases sometimes occur " wherein the 
“interest of a joint and undivided family being in issue, one member of that 
“ family has prosecuted a suit or has defended a suit, and a decree has been 
“made in that suit, which may afterwards bo considered as binding upon all 
“ that members of the family, their interest being taken to have been 
“ sufficiently represented by the party in the original suit”. This assumes 
“ that in respect of the subject-matter of the litigation, the members of the 
“ family had no conflicting interests inter se. This principle has been 
“ reiterated by the Judicial Committee in two recent decisions. In Kishan 
“ Prasad v. Bar Narain, 38 I A. 45: 33 A. 272; 13 C. h. J. 845, where the 
“ Judicial Committee reversed the decision of the Allahabad High Court m 
“ Skamrathi v. Kishan, 29 A. 311, Lord Eobson observed as follows t 

" The Indian decisions as to the powers of the managing members of an 
“ undivided Hindu joint family are somewhat conflicting. It is, however, 
“ clear that where a business like money-lending has to bo carried on in the 
“interests of the family as a whole, tho managing members may properly be 
“ entrusted with the power of making contracts, giving receipts and compro- 
“mising or discharging claims ordinai'ily incidental to the business. "With* 
“ out a general power of that sort, it would be impossible for the business 
“ to bo carried on at all. “ 

“ Again, in Seo Sankar v. Jaddo Kuntvar, 41 1. A. 216 : 36 A. 883 (P. O.): 
“ 18 0. W. N. 968 : 20 C. L J. 282, where the Judicial Committee affirmed 
“ the decision of tho Allahabad High Court in Jaddo v. Shto Shaukar, 33 A. 
“ 71, Lord Moulton observed as follows : 

" There seems to be no doubt upon the Indian decisions, from which 

"their Lordships see no reason to dissent, that there are occasions, including 

“ foreclosure suits, when the managers of a joint Hindu family so effect* 
“ ively represent all other members of the family that tho family ns a whole 
“ is bound. It is quite clear from the facts of this case and the findings of 

"the Courts upon them, that this a case where this principle ought to he 

" applied. There is not the slightest ground for suggesting that the managers 
" of tho joint family did not act in every way in the interests of the family 
“ itself.” 

” These pronouncements by the Judicial Committee weaken the 
“ of tho decisions in Bal Kishan v. Topenoar, 15 0. L. J. 446 : 17 C. W- *'• . 
“ 219 ; Lala Suraj Prosad v. Golab Ohand, 28 0. 617 ; Debt Prosad v. Dhara^ 
"jit, 41 C. 727 ; and Biswanath v. Jagdip, 40 0. 342, which has olready been 
“ doubted by tho Full Bench in Brijnandan v. Bidya Prasad, 42 C.^ lObS . 

" 21 C L. J. 643, namely, that all tho co'parconors are necessary parties to a 
“ suit on a mortgage of joint*family property, so that if a decree is passed in 
“ such a Buij; without their being joined os parties, tho decree is not bindios 
“ on them, and they are entitled tosuo for a declaration that their interests af 
not bound thereby. Tho opinion expressed by tho Judicial Commits • 
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* namely, that where a suit is brought on a mortgage by or against a manager 

V of a joint Hindu family in his representative capacity, the other members of 
the family are not necessary parties to the suit, which will conse* 

*' quontly not fail by reason of their non-joinder, harmonises with the rule 
enforced in Allahabad in Bori Lai v. iJimman, 34 A. 549 (F. B.) and 
■*' Madan Lai v. Kishan Singh, 34 A. 572 (P. B.); in Madras in Ibrahim 
' '* V. Itama Aiyar, 35 M. 685, and in Patna in Abdul v, Shiblal, 2 P. L. T. 
" 672; Baij Nath v. Dalip, (1920) P. 261 ; 1 P. L T. 589 ; Muhammed v. 
' “ Khedan, 1 P. L. J. 154 : 2 P. L. W. 365 ; (hrwar v, Makbulunnessa, 1 
‘ P. L. J. 463, and Raghunandan v. Parmeswar, 2 P. L J. 206. In Bombay, 

‘ V a similar result has been reached by a circuitous process, for although it has 
' " been held that all the co-parceners are necessary parties to a suit brought 
on a mortgage by or against the manager, the decree in a suit, not so 

V constituted against all the members, but brought against the manager alone 
" in his representative character, when executed, passes the interest of the 

other co-parcaners also in the property, though the sale may be avoided by 
them on the ground that they were not liable for the debt contracted by 
' ” the manager : see Ramckandra v. Skripatrao, 40 B 248 ; Laxman v. 

' '* Vinayak, 40 B. 329 , Chimna v. Sada, 12 Bom. L. B. 811 ; Ramkrishna 
V. Ftnoj/ai, 34 B. 354: Madhusudanv. Bhau, 15 Bom. L. K. 36. The 
‘ “ true position is tersely put by Benson and Sundara Iyer, JJ. in Sheik 
■ “ Ibrahim v. Rama Aiyar, 35 M. 685. 

" The ordinary rule no doubt is that all persons in whom the right 
to any relief exists should be joined as plaintiffs. But this rule is not of 
' " universal application. The language of 8. 26 of the Civil Procedure Code, 
" 1682, corresponding to Or. I, r. 1 of the present Code is that ' all 
* " persons may be joined in one suit as plaintiffs, in whom the right to 


" any relief is alleged to exist, whether jointly, severally, or 

' " in the alternative ' Section 30 of the Code of 2882, corresponding to 


■“ Or, I, r. 8, lays down the general rule of procedure where one or more 
" persons which to sue on behalf of or for the beneSt of themselves and other 
' persons having the same interest in a suit. But it cannot, in our opinion, 
be laid down that in no case has a person a right to sue on behalf of himself 
“and others, where the procedure laid down in S. 30 is either not applicable 
" or has not been taken advantage of. There are several statutory exceptions 
‘ ' I to the rule, and there is no reason why there should not be other exceptions 
‘ based not on any logii ' * ■ ' ■ ' ' ’ ' *' ’ ' ’ 

** to the parties. The. ' . '•!, ■ • 

“ V. Hor 2^arain, 38 I. ' 

“ 345 : 9 I. C, 739 : 13 C. L. J. 345 already referred to, shows that the case of 
‘ the manager of a Hindu family is such an exception, ’’ 

This view does not militate against the decisions of the Judicial 
'Committee in Balwant Singh v. Rochcell Clancy, 39 I. A. 109 : 34 A. 296: 
15 C Ii. J. 475 : and Row v. Tuljaram, 40 I. A 132*30 M. 295: 

117 C. W. N. 7C5: 18 C. U J. 1 

The Calcutta High Court, however, laid down that where the doctrine of 
■'Topresontation is properly applicable to the facts and where it is established 
"that that the mortgagee was not aware of the existence of a member of a 
joint Mitaksbara family as interested in the eqnity of redemption and 
-<soDscquently did not bring him .before the Court in the mortgage suit, tbs 
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Haja Sail Prasad, 36 C. L. J. 234 in which the Calcutta view has been 
dissented from and it has been observed thus : — 

"The proposition that in suits relating to transactions affecting a joint 
^‘Hindu family, all the members thereof need not always be joined, was fore* 
"shadowed by Sir James Colville in Jogendro v. Funindro, 14 M. I. A. 367 : 
17 W. E. 104 ; when he observed that cases sometimes occur ” wherein the 
interest of a joint and undivided family being in issue, one member of that 
" family has prosecuted a suit or has defended a suit, and a decree has been 
" made in that suit, which may afterwards be considered as binding upon all 
" that members of the family, their interest being taken to have been 
" sufficiently represented by the party in the original suit". This assumes 
“ that in respect of the subject-matter of the litigation, the members of the 
" family had no conflicting interests inter se. This principle has been 
reiterated by the Judicial Committee in two recent decisions. In Kiihan 
" Prasad v. Bar Narain, 38 I A. 45: 33 A. 272: 13 C. h J. 345. where the 
" Judicial Committee reversed the decision of the Allahabad High Court in 
" Shamrathi v. Kishan, 29 A. 311, Ijord Bobson observed as follows: 

"The Indian decisions as to the powers of the managing members of an 
undivided Hindu joint family are somewhat conflicting. It is, however, 
" clear that where a business like money-lending has to be carried on in the 
interests of the family as a whole, the managing members may properly be 
" entrusted with the power of making contracts, giving receipts and compro* 
"mising or discharging claims ordinarily incidental to the business. With* 
" out a general power of that sort, it would be impossible for the business 
" to be carried on at all. " 

“ Again, in See Sankar v. Jaddo Kunwar, 41 1. A. 216 : 36 A. 383 (P. O-) ' 
" 18 C. W. N. 968 : 20 C. L J. 282, where the Judicial Committee affirmed 
" the decision of the Allahabad High Court in Jaddo v. Sheo Shankar, 33 A. 
71, Lord Moulton observed as follows : 

" There seems to be no doubt upon the Indian decisions, from which 
" their Lordships see no reason to dissent, that there are occasions, inoliming 
" foreclosure suits, when the managers of a joint Hindu family so e^cc* 
" ively represent all other members of the family that the family as a whole 
"is bound. It is quite clear from the facts of this case and the findings o 
“ the Courts upon them, that this a case where this principle ought to be 
" applied. There is not the slightest ground for suggesting that the managers 
“ of the joint family did not act in every way in the interests of the family 
*' itself." 

" These pronouncements by the Judicial Committee weaken 
" of the decisions in Bal Kishan v. Topesiaar, 15 0. L. J. 446 : 17 0. w- • 
" 219 ; Lala Suraj Prosad v. Galab Ghand, 28 0. 517 ; Debi Prosad v. Phara 
“jit, 41 C. 727; and Biswanath v. Jagdip, 40 0. 342, which has alrs^^y 
" doubted by the Full Bench in Brijnandan v. Bidya Prasad, 42 C.^ ^ ^ i 
" 21 C L. J. 643, namely, that all the co-parceners are necessary parties to 
" suit on a mortgage of joint-family property, so that if a decree is 
" such a suit without their being joined as parties, the decree is not 

" on them, and they are entitled to sue foradeclaration that their interests a 

" not bonnd thereby. The opinion expressed by the Judicial Commit e , 
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namely, that where a suit is broc^ht on a mortgage by or against a manager 
‘ of a joint Hindu family in bia representative capacity, the other members of 
the family are not necessary parties to the suit, which will conse* 
quently not fail by reason of their non'joindor, harmonises with the rule 
enforced in Allahabad in Bori Lai v. Nimman, 34 A. 549 (F. B,) and 
Madan Lai v. Kishan Singh, 34 A. 679 (F. B.); in Madras in Skeih Ibrahim 
V. Eama Aiyar, 35 M. 685, and in Patna in Abdul v, Shiblal, 2 P. L T. 
572; Baij Nath v. Dalip, (1920) P. 261 : 1 P. L. T. 589 ; Muhammed v. 
Kkedan, 1 p. L. J. 154 : 2 P. L. W. 365 ; Girtoar v. Mdkbulunmisa, 1 
P. L. J. 468, and Eaghunandan v. Parmtiwar, 2 P. L. J. 206. In Bombay, 
a similar result has been reached by a circuitous process, for although it has 
been held that all the co-parceners are necessary parties to a suit brought 
on a mortgage by or against the manager, the decree in a suit, not so 
constituted against all the members, but bronght against the manager alone 
in bis representative character, when executed, passes the interest of the 
other co-parceners also in the property, though the sale may be avoided by 
them on the ground that they were not liable for the debt contracted by 
the manager; see Ramcha^ra v. Shripairao, 40 B. 248; Laxmanv. 
Vinaydk, 40 B. 329 . Chimna v, Sada, 12 Bom. L. B. 811 ; Ramhrishna 
V. 7tnayafe, 34 B. 354, ATcnifciwudan v. Bhau, 15 Bom. L. B. 36. The 
true position is tersely put by Benson and Sundara Iyer, U. in 
Ibrahim v. Bama Aiyar, 35 M. 685. 

" The ordinary rule no doubt is that all persons in whom the right 
to any relief exists should be joined as plaintiffs. But this rule is not of 
universal application. The language of S. 26 of the Civil Procedure Code, 
18S2, corresponding to Or. I. r. 1 of the present Code is that ‘ all 
persons may be joined in one suit us plaintiffs, in whom the right to 


any relief ....is alleged to exist, whether jointly, severally, or 

in the alternative Section 30 of theCodeof 1832, corresponding to 


Or 1, r. 8, lays down the general rule of procedure where one or more 
* persons which to sue on behalf of or for the benefit of themselves and other 
" persons having the same interest in a salt. But it cannot, in our opinion, 
be laid down that in no case has a person a right to sue on behalf of himself 
‘and others, where the procedure laid down in S. 30 is either not applicable 
or has not been taken advantage of. There are several statutory exceptions 
to the rule, and there is no reason why there should not be other exceptions 
based not on any leg! ' " ' *’ * ‘ '* ’ 

“ to the parties. Tbe 

“ V. Ear Boram, 39 I. ' 

“ 345 : 9 I. C. 739 : 13 C. L. J. 345 already referred to, shows that the case of 
tbe manager of a Hindu family is each an exception. " 

This view does not militate against the decisions of the Judicial 
•Committee in Baltcant Singh v. Rockwell Clancy, 39 I. A. 109 *. 34 A. 296; 
15 C li. J. 475 ; and Ganciho Rowv.Tuljaram, 40 I. A. 132: 36 M. 295; 
17 C. W. N. 765: 18 C. L, J. 1. 

Tbe Calcutta High Court, however, laid down that where the doctrine of 
-representation is properly applicable to the facts and where it is established 
• lhat that tbe mortgagee was not aware of the existence of a member of a 
joint Mitakshara family as interested in the equity of redemption and 
••sonsequently did not bring him .before the Court in the mortgage suit, the 
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Haja Sati Prasad, 36 0. L, J. 234 in which the Calcutta view has been 
dissented from and it has been observed thus: — 

“The proposition that in suits relating to transactions affecting a joint 
“Hindu family, all the members thereof need not always be joined, was fore- 
"shadowed by Sir James Colville in Jogendro v. Funindro, 14 M. I. A. 367 : 

17 W. E. 104 ; whan he observed that cases sometimes occur ” wherein the 
"interest of a joint and undivided family being in issue, one member of that 
" family has prosecuted a suit or has defended a suit, and a decree has been 
" made in that suit, which may afterwards be considered as binding upon all 
" that members of the family, their interest being taken to have been 
" sufficiently represented by the party in the original suit”. This assumes 
" that in respect of the subject-matter of the litigation, the members of the 
" family had no conflicting interests inter se. This principle has been 
" reiterated by the Judicial Committee in two recent decisions. In Kishan 
" Prasad v. Bar Narain, 38 I. A. 45: 33 A. 272 : 13 C. L. J. 345, where the 
" Judicial Committee reversed the decision of the Allahabad High Court in 
" Shamrathi v. Etshan, 29 A. 311, Ijord Bobson observed as follows: 

"The Indian decisions as to the powers of the managing members of an 
" undivided Hindu joint family are somewhat conflicting. It is, however, 
" clear that where a business like money-lending has to be carried on in the 
*' interests of the family as a whole, the managing members may properly 
" entrusted with the power of making contracts, giving receipts and compro- 
''misidg or discharging claims ordinarily incidental to the bnsiness. With* 
" out a general power of that sort, it would be impossible for the business 
'* to be carried on at all. ’’ 

" Again, in Seo Sankar v. Jaddo Knntvar, 41 I. A. 216 : 36 A. 383 {P. C.) * 
" 18 C. W. N. 9G8: 20 C. L J. 282, where the Judicial Committee affirmed 
" the decisioQ of the Allahabad High Court in Jaddo v. Sheo Shankar, 33 A. 
" 71, Lord Moulton observed as follows : 

" Thera scorns to be no doubt upon the Indian decisions, from which 
" their Lordships see no reason to dissent, that there are occasions, including 
" foreclosure suits, when the managers of a joint Hindu family so effect* 
" ively represent all other members of the family that the family as a wholo 
** is bound. It is quite clear from the facts of this case and the findings o 

"the Courts upon them, that this a case where this principle ought to bo 

" applied. There is not the slightest ground for suggesting that the managort 
" of the joint family did not act in every way in the interests of the family 
"itself.” 

" These pronouncements by tbo Judicial Committee weaken the 
" of the decisions in Bal Kishan y, Tope^xoar, 15 0. L. J. 446; 17 0. W. !’• 
" 219 ; Lola Suraj Prasad v. Golah Ghand, 28 0.517 \DebiProsad v. Dharam' 
"jit, 41 C. 727 ; and Biswanath v. Jagdip, 40 C. 342, which has already 1«®° 
" doubted by the Full Bench in Brijnar^an v. Bidya Prasad, 42 C._ 1063* 
" 21 C L. J. 543, namely, that all the co-parconors arc necessary parties to a 
" suit on a rnortgogo of joint-faniily property, so that if a decree is 
"such a suit without their being joined ns parties, tbo dooroo is not binding 
" on them, and they are entitled to sue for a declaration that thoir interests ar 
*’ not bound thereby. The opinion expressed by the Judicial Committc , 
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‘"namely, that where a suit is brought on a mortgage by or against a manager 
V of a joint Hindu family in his representative capacity, the other members of 
"the family are not necessary parties to the suit, which will conse* 
quently not fail by reason of their non-joinder, harmonises with the rule 
"enforced in Allahabad in Bori Lai v. Simmon, 34 A. 549 (P. B.) and 
Madan Lai v. Kishan Sirujh, 34 A. 572 (F, B.); in Madras in Shetk Ibrahim 
' " V. Sama Aivar, 35 M. 685, and in Patna in Abdul v. Shiblal, 2 P. L. T. 
" 572; BaSj Nath v. Dahp, (1920) P. 261 : 1 P. L. T. 589 ; Muhammad v. 
“'Kh^an, 1 P. L. J. 154; 2 P. L. W. 365 ; Oirwar v. MakbuUinnessa, 1 

* P. Ii. J. 463, and Raghunandan v. Parmtiwar, 2 P. L. J. 206. In Bombay, 

’ V a similar result has been reached by a circuitous process, for although it has 

" been held that all the co-parceners are necessary parties to a suit brought 
"" on a mortgage by or against the manager, the decree in a suit, not so 

* constituted against all the members, but brought against the manager alone 
" in bis representative character, when executed, passes the interest of the 

other co-parceners also in the property, though the sale may be avoided by 
*' them on the ground that they wore not liable for the debt contracted by 
’"the manager; see Ramchandra v. Shripatrao, 40 B. 248; Lazmanv, 

' " Vinavah, 40 B. 329 ; Chimna v. Sada, 12 Bom. L. R. 811 ; Ramkrishna 
V. Finayait, 34 B. 354; Madhusudan t. Bhau, 15 Bom. L. B. 36. The 
‘"true position is tersely put by Benson and Sundara Iyer, JJ. in Shnh 
Ibrahim v. Rama Aiyir, 35 M. 635. 

*' The ordinary rule no donbt is that all persons in whom the right 
' " to any relief exists should be joined as plaintiS's. But this rnle is not of 
universal application. The language of S. 26 of the Civil Procedure Code, 
" 1882, corresponding to Or. I. r. 1 of the present Code is that ' all 
'"persons may be joined in one suit as plaintiffs, in whom the right to 


■ " any relief is alleged to exist, whether jointly, severally, or 

’ "in the alternative ...* Section 30 of the Code of 1882, corresponding to 


Or. I, r. 8, lays down the general rule of procedure where one or more 
' persons which to sue on behalf of or for the beneSt of themselves and other 
" persons having the same interest in a suit. But it cannot, in our opinion, 
' " be laid down ’ ' ’ . ' ’ ’ ’ 

and others, wl 

' or has not bee , 

to the rule, aud there is no reason why there should not be other exceptions 
" based not on any legislative provision but on the substantive law applicable 
■ " to the parties. The judgment of the Judicial Committee in Kishan Prasad 
' " V. Bar Narain, 38 I. A. 45 : 33 A. 272 (P. C.) : 15 C. W. N. 321 : 13 0. L. J. 
" 345 : 9 I. C. 739 : 13 0. L. J, 345 already referred to, shows that the case of 
■ the manager of a Hindu family is such an exception. 

This view does not militate against the decisions of the Judicial 
••Committee in Balwant Singh v. Rockteell Cfoncy, 39 I. A. 109 : 34 A. 296: 
’ 15 C L. J. 475; and <?au«fco Row v. Tuljaram, 40 LA. 132: 36 M. 295: 
1 17 C. W. N. 765; 18 C. L. J. 1. 

The Calcutta High Court, however, laid down that where the doctrine of 
■'representation is properly applicable to the facts and where it is established 
"that that the mortgagee was not aware of the existence of a member of a 
.' joint Mitakshara family as interested in the equity of redemption and 
^oonseqnently did not bring.him .before the Court in the mortgage suit, the 
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principle laid down by the Judicial Committee in Sheo ShanlcaTv. JadoO" 
Kunwar, 36 A. 383 (P. 0.) should be applied in preference to' that .adopted \ 
in Lola Suraj Prosad v. Qolab Ohand, 28 0. 617. — Ragharam v, Rajani,\ 
21 G. L. J, 452. See also Ealti Jha v. Bhyia Lai, 21 0, L. J. 454. 

The mere omissiop to describe the Karta of a family as such in the plaint • 
does not debar the plaintiff from claiming or proving that the managing- 
member represents the family for the purposes of the suit. — Gohind v. BaWeo, 
126 I. 0. 369 ; A. I. B. 1980 Pat. 2i>3. 


The more recent decisions of the Judicial Committee in Ganpat v. 
Bindhasini, 47 I. A. 91 : 47 C. 924 (P. C.) • 24 C. W. N. 924 : 56 I. 0. 274 
and lAngangowda v Ba^angowda, 54 I A. 122 ; 51 B. 450 : 101 1. C. 44 
are ample authority for the proposition that the manager represents all ths' 
other members of the family and so it does not matter whether any indivi* 
dual membor is a party or not. Sons are not necessary parties to suits on ^ 
mortgages of self-acquired properties executed by the father; in such a 
suit tho other members are nob necessary parties.— Fadifaf v. Shah 
Khiishal, 27 B. 167. In a suit for sale In respect of a mortgage of ancestral 
properties the plaintiffs' father and grand-father, the latter having executed' 
the mortgage, 'wera parties, but the plaintiffs were not and a decree 
obtained Plaintiffs then sued for a declaration that the property ■was not- 
liable to be sold as they had nob been made parties to the suit. Held on 
the finding that the mortgage was for discharging antecedent debts aM ’ 
hound the plaintiffs' estate, and that they bad been effectively represented ^ 
their father — Modhmudan v. Bhagwan, 53 B. 444 : A. I. K. 1929 Bom. 9^' 
(referring to the propositions laid dawn in Bnj Rarain v. hlangal Pro«fW» 
51 1. A. 129 : 46 A. 95 (P. 0) : A. I. B. 1924 P. C. 50). 

In the Punjab under the customary law a eon, in the presence of his 
father, has no interest in the property to give him a title to be impleaded in ' 
tho suit against the father for tho sale of property mortgaged by him.-“ 
Shir Dev Singh v. Jai Sam, 125 P. B. 1919; 53 I. C. 411. 


Parties to suits on mortgages — Mahomedan heirs. — There is do- 
right of representation under the Mahomedan law and the property on tho 
death of a Mahomedan descends in different shares and is not contingent on • 
the i^yment of his debts , tho doctrine of ropresontation not applying, the 
question arises as to whether a suit against some of the heirs of tho morN 
gagor is maintainable or what passes at a sale in execution of a decree passed 
in such a suit. A ilahomedan effected a aimplo mortgage and died ; 
death tho mortgagee instituted a suitagainst one only amongst several 
heirs, and when objection was taken added the other heirs as defendants ho 
after tho period of limitation wna over. It was contended hy tho 
defendants that tho suit as agaiuat them was barred under 
Limitation Act It was hold thus : — " The suit was properly brought by ^ 
plaintiff to enforce payment of money charged upon 
property within 12 years of the date when tho money sued 
l)Ccamo duo. Tlio money was specifically charged on tlio whole property a 
tho property was Jiahlo to bo sold in fiatisfaction of tho mortgage 
to tho eatififactlon of any interest derived from tho mortgagor 
to the date of tho mortgage. A decree for sale obtained after contest . 
suit ns originally constituted would ha%*o been binding on the other ’ 
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oven though they had not been added. Tho suit therefore was, as originally- 
filed, one in which tho plaintiff could have obtained the relief sought.. .As 
pointed out in Gunivayya t. Dattatraya, 23 B. 11 tho addition of parties 
after the expiry of the time for the institution of tho suit docs not neces- 
sarily involve its dismissal under S 22 .” — Virchand v. Kondu, 39 B. 729: 
31 1. C. 160. 

The plaintiff, a mortgagee, sued to recover tho mortgage-debt by sale- 
of the mortgaged properties ; the original mortgagor, who was a Mahomedan, 
having died before the suit, only his widow and daughters were 
made defendants. It was contended that the suit was bad for non*- 
joinder of other heirs of the mortgagor. Held that the non-joinder of 
parties was not fatal to the suit, in as much as the suit was properly 
constituted at the date of the plaint, so as to enable tho Court to- 
adjudicate as between tho parties impleaded, and that a decree as against- 
the shares of those parties might be passed ; but the observation in Virchand' 
V. JTondK, 39 B. 729 : 31 I, C. 180, that the mortgage-decree would have been 
binding on the Mahomedan co*heirs who were not parties was dissented- 
from — Shahasaheh v. Sadashw, 43 B. 676 . 51 1. C. 223 : 21 Bom. L. E. 369. 

In a suit on a mortgage by an executor under a Mahomedan Will two- 
of the beneficiaries under the Will were impleaded but the suit was dismissed' 
as they were not served with summons. Held that by virtue of Or. XXXI, 
r. 1 the executor sufficiently represented the estate.— v. Ahmed, 33: 
Bom. L. E. 1056 : A, I. E. 1931 Bom. 633. 

Parties la salts on mart^a^es‘—Suh-mort^a|ee5.—<3ee notes under- 
rr 2 and 3, rr. 4 and 5 and rr. 7 and 6, post. 

Parties in salts on mortgages— Attaching creditor. — An attaching 
creditor, under the Transfer of Property Act as it stood before tho amend- 
ments of 1929, had the right to redeem. In a largo number of decisions it 
has been held that the creditor of a mortgagor who obtains execution of his- 
decree by attachment of the mortgagor’s interest in the mortgaged property 
or part of it is entitled to redeem. — Ghulam Husain v. Dtna Nath, 23 A. 
407 ; Dina Nath v. Lachmi Narain, 25 A. 446 ; Eedamatk v. I7»na Gharan,. 
6 C. W. N. 67; Venkata v.Venkalaramayya, 37 M. 418; Lakhpatv. 
Fakhruddin, 39 A. 636: 15 A. B. J. 471. It was hold that where a mortgaged 
property was attached by a holder of a money-decreo and after attachtnent- 

*' ■ ■ ‘ ’ - ’ * 1 -Li.:. decree for sale 

' • • . . . the order for sale 

■■ ■ . ■ Wttla. 15 1. C. 334. 

But it has been also held that although an attaching creditor is entitled- 
to redeem ho has no interest in tho mortgaged property, a purchaser at a- 
sale hold under such attachment has no right to redeem the purchaser at 
tho mortgage-sale or to resist his getting possession of the property. — 
Shanandaw Sri Nath,Yl 0. W. N. 871; reyindromiiffiu v. Moya, 43 M.. 
696 ; Chamiyaj^a v. Hama, 44 M. 233 (a Court-sale of the jadgment-debtor’s 
interest in attached property puts an end to the attachment and incidentally 
to the attaching creditor’s right of redemption under S. 91 of tho Act) p 
Subramania v. Sinnammal, 53 M.881 (F. B.): 127 I. C. 624: 59 M. L, J. 634: 
A. I. R. 1930 Mad. 601 ; Hiemander v. Eeni»nadAa&, 53 C. 598 : 134 I. C« 
661 : A. I. R. 1931 Cal. 763 ; Koramal r. HaghtiHr, A. I. E. 1929 All. 861. 
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Certain paddy land was mortgaged to the plaintiffs with ' the standing 
•crops. A creditor of the mortgagor attached the paddy after the crops had 
been cut and realized the sale-proceeds. The mortgagee instituted a suit 
rto enforce his mortgage impleading the mortgagor and attaching creditor 
413 parties. Seld, that as the claim against the mortgagee was based on 
•contract and that against the attaching creditor was based on trust the 
joinder of the two causes of action in the same suit was not justified under 
'Or. I, r. 3. — C. T. do. Gkettyar v. N. S. do. Ghettyar Firm, 133 I. C. 
•482 : A. 1. R. 1931 Rang. 108. 

By the amendments of 1929 01. (f) of S. 91 has been omitted as attach- 
ment does not create any interest snch^as a charge or a lien on the property 
attached (29 0. 428 (F. B.); 32 M. 429) and there is no reason why an 
attaching creditor should have the tight to redeem. 

Parties in suits on mortgages— Trustees, etc.— On account of 
■the rule of representation of Trustees, Executors and .Administrators 
■contained in Or. XXXI, r. 1, in mortgage suits by or against them in respect 
•of property vested in them the beneficiaries need not be parties.— See 
Alkronee v. Sheikh Ahmed, 33 Bom. L- R. 1056 : A. I. R. 1931 Bom. 533. 

Parties in suits on 'mortgages— Benamdats. — There was a conflwt 
•of judicial opinion on this question also, but it has been set at rest by the 
'decision of the Judicial Committee in Gar Narayan v. Sheoklal, 46 LA. Ij 
46 0. 566 (P. C.) : 23 C. W. N. 521 : 49 I. 0. 1, in which it was explained 
that a benamdar though he has no beneficial interest in the property or 
hnsiness standicg in his name, represents in fact the real owner, and is, as 
•far as their relative legal position is concerned, a mere trustee for him- 
The conflicting cases are noted In the arguments in that case. 

A person who is named in a mortgage deed as a mortgagee, although m 
fact merely a benamdar for those beneficially interested, can institute a 
•suit in his own name, either for foroeclosure or sale and the suit shoul 
not be dismissed merely because the beneficial owner is not added as a 
party. The principle extends to a mortgage taken by some only of the 
members of a joint Hindu family who, unlike as in the cases of a benamdar, 
'have a beneficial interest themselves in addition to their authority to act on 
behalf of the family. — Sit Lai v.Jtboo Mahton, 75 I. 0. 378. 

Seo also the following cases in which the ienomdar’s right 
•a suit on a mortgage has been .-upheld. — Bhola Prashad v. Bam, Lall, 24 v. 
54 ; Surendra v. Khitindra, 29 0. L. J. 434 : YadBam v. Umrao Singh, ”1 
380; Vaithestcara v. Srinevasa, 42 M. 348 (P. B.); Bavji v. Mahadev, 22 B. 67.5. 

Parties in suits on mortgages— Persons holding subordinate 
"interests.— The expression “ any interest or charge upon property ^ n 
necessarily confined to rights of ownorship but includes such minor 
as that of a tenant or of a i>er6on holding a charge. — Faya 
V, Kovamel, 19 M. 161 ; BaiHntha v. ilohesk, 22 0. W. N. 128 (dissontms 
from Girish v. Juramoni, 6 0. W. N. 83). A jmtnidar is a 
flo that ho may have the opportunity to redeem. — Kasirnunissa v. 

8 C. 70: 9 0. H R. 173 ; Kokil v. Duli Ckund, 6 0. L. R. 243 '• f'ff* 

■V, Kartic, 21 C. IIG. If not so joinod a jwfuidar or durputnidar is ^ 

Tcdoem by a Boparato suit.— /nan«idra V, Skorashi Oharan, 40 
-tnrrfshgidar is also a necessary party.— Perthad v. MoMhnr, G U. J 
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7 C. L. R. 293. So also a permanent lessee.— J?apftunandan v. Ambika, 
•29 A. 679; 4 A. L. J. 703. 

But a person ba-ving a merely ryoli interest is not, because bis interest 
is not such as will entitle him to redeem. — Qiritk v. Juramoni, 6 C. W. N. 
83. Nor the holder of a maurasM mokurari potta under the mortgagor. — 
Snpoti V. ilohip, 9 C. 643 ; 13 C. L. R. 119; bat see Musst. Nand Kuar'v. Kunj 
Sehari Lai, 109 I. C. 760, in which it was held that the mokarraridar was 
• entitled to redeem and consequently the plaintifi mortgagee’s remedy lay in 
a suit not for possession but for sale (relying on Hargu Lai v. Gobind, 19 
A. 541 (F. B.) ; Madan Lai v. Bkagwan, 21 A. 235 (F. B.) ; and Balli v. 
.Bindeswari, 35 I. C. 632 : 1 P. L. J. 133). 

Explanation. — The object of the explanation has been stated in the 
•notes under the heading " History,” ante. The prior mortgagee has a para* 
•mount claim outside the controversy; if without the prior mortgagee being 
made a party a decree is passed the property would be sold subject to the 
prior mortgage ; even if he is made a party, the decree for sale would be sub- 
ject to his rights unless it can be established that his mortgage was 
impugned and the plaintifT puisne mortgagee did in point of fact seek to dis- 
jplace the title of the prior mortgagee and to postpone it to tbeir own. — 
JBadka Kishun v. Khtirsked Bossain, 47 I. A; 11 ; 47 0. 662 (P. 0.) : 25 
•C. W. N. 417:66 I. C. 969. 

If a person holds two independent mortgages of dilTerent dates bo may 
■sue on the later mortgage subject to his rights under the earlier mortgage 
■ unless restrained by a covenant to the contrary ; Suhramanta v, Balasubra- 
mania, 88 M. 927 (F. B.) : 30 I. 0. 317 ; Jagernath v. Mohra, 2 P. L. J. 118; 
'89 1.0 76; Bawaba Waeiri Begum v. Shashi Bhutan, 2 P. 874 ; 74 I. 0. 
•820 : Keshav Ram v. Ranchhod, 30 B. 166 ; Dhondo v. Bhtkaji, 89 B. 138 : 
■27 1. 0. 1005 ; Lakshmanan v. Mulhaya, 40 M, L. J. 126 : 62 I. 0. 833 ; 
Ram Saran v. Abdul. 50 A. 742 : 26 A. L. J. 629 : A. I. R. 1928 All. 378 : 
114 I. 0. 38. A doubt was expressed in the Calcutta High Court in Bari 
.AJarain v. Kustim Kumari, 37 C. 589 ; but the same view was expressed in 
Nilu V. Asirhad, 25 0. W. N. 129 : 33 C. h. J. 232 : 60 I. C. 809. 

The explanation implies that on a decree for sale by a puisne mortgagee 
the decree should ordinarily be for the sale of the property subject to the 
prior mortgage and the interest of the prior mortgagee would not bo affect* 

• ed — Phool Euari v. Bhagwan, 52 A. 426: 124 I. C. 476 : 28 A. L. J. 
-321 : A. R. 1930 All. 113. 

Mortgages of immoYeable property. — They are defined in, the Transfer 
-of Property Act, 1882, S. 68, being Simple Mortgages, Mortgages by Condi- 
•tional Sale, Usufructuary Mortgages, English Mortgages, Mortgages by 

• deposit of Title Deeds and Anomalous Mort^ges. 

Section 67, Cl. (a) of the Act says ” Nothing In this section' shall be 

• deemed to authorize any mortgagee other than a mortgagee by conditional 
sale or a mortgagee under an anomalous mortgage by the terms of which he 
is entitled to foreclose, to institute a suit for foreclosure, or an usufructuary 
ttnortgagoo as such or a mortgagee by a conditional sale as such to institute a 
-suit for sale”. Section 96 of the Act says:— >”Tbe provisions hereinbefore con- 
*^ined which apply to a simple mortgage shall, so far as may be, apply to a 
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mortgage by deposit of title deeds". The result of these provisioos now is as 
follows ; — A suit for sale can only be brought by an ilDglish rnortgagee ora 
simple mortgagee or a mortgage© by deposit of title deeds (to whom a period 
of 2 years, i. e., up to the 1st April 1932 has been given, so far as Bombay is- 
concerned, to enforce his remedy by way of foreclosure by the Transfer of 
Property (Amendment) Supplementary Act, 1929), A simple mortgagee or an 
English mortgagee cannot institute a suit for foreclosure, fl usufructuary 
mortgagee as such cannot institute a suit either for sale or for foreclosure. 
A mortgagee by conditional sale can institute a suit for foreclosure but 
not a suit for sale; an anomalous mortgagee can institute a suit for foreclosure 
only if the terms of his bond entitle hitn to foreclose, and his rights and liabi- 
lities shall be determined by tbe contract in the mortgage deed and, so far as 
such contract does not extend, by local usage (S. 98). A mortgagor has the 

right to redeem (S. 60). And a usufructuary mortgagor has the right to- 

recover possession (S. 62). 

Simple mortgage, mortgage by conditional sale, usufructuary 
mortgage. S. 53, (6) (c) and (d) of the Transfer of Property Act. 

English mortgage.— -In an English mortgage there is a conveyance by 
the debtor of hia property to the creditor and a covenant to pay the debt 
within a certain time, and a proviso that on this condition being fulfiheo 
fcbo property shall be reconveyed by the mortgage© to tbe mortgagor. The 
three essentials of an English mortgage, as defined in S. 58 (c) oftheT. *• 
Act, are (1) that the mortgagor should bind himself to repay the mortgage' 
moneyon a certain day, (2) that tbo property mortgaged should be trans* 
ieired absolutely to the mortgagco, (3) th.at such absolute transfer should oe 
made subject to a proviso that the mortgagee will reconvey the property t ’ 
the mortgagor, upon payment by him of tbe mortgage-money on the day o 
which the mortgagor bound himself to repay the same. See 2^arov<J ■ 
Ji't/ar V. VcnJcalaratnana^ 25 M. 220(P. B.). An English mortgage is sonaew a 
similar to a mortgage by conditional sale Tbe main distinction between * ® ^ 
two classes of mortgages is. that in an English mortgage, the possessioo 
ally remains with the mortgagor and it is not essential to the mortgagee s -i 
that he should take possession English mortgages made between 
tbo mofussil hare been treated as mortgages by conditional snlo.“—SwT‘ 

moyee v. Srtnath Das^ IS C. 614. 

Equitable mortgage. — Equitable mortgage bad not been 
S. 53 of the T. P. Act prior to its amondment in 1929 but its validity 
recognized in the towns of Calcutta, Madras, Bombay, ,,13. 

Eangoon in the last para, of S. 59 of the T. P. Act. An equitable 
created by deposit of the title deeds of property, in order to 
advance of money required to prevent the sale of such property. In ^ 
give the creditor an equitable mortgage it must appear that monej 
already bean advanced when tho deposit took place, and th®° 
material that they were djpositod for the purpose of having a jt is 

culed, nor ig it necessary that all the title deeds should be dapos^^^d. 
now defined in S. 53 if) of the Act. 

In India, there is no such distinction between legal 
estates as IS known in English law. Tbe deposit of mortgag^d^ {ot tha* 
mortgagee with the agent of his eroditom at Calcutta as seouri y 
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^obts duo to the creditors created a good cguitablo 8ub*mortgago and the 
'mortgage is concluded on the day the deposit is made and is a valid mortgage. 
A deposit of title deeds of certain property under a verbal arrangement to 
secure pajTuoot of a debt, is notan oral agreement or declaration within 
the meaning of S. 48 of the Begistration Act. A letter containing an admis- 
sion of a previous mortgage as having been already made does not require 
registration.— Gotal Dais v. The E. M. Co., 33 0. 410 : 10 C- W. N, 276 : 4 
C. L. J 102 (31 G. 67, 8 0. W. N. 41, 11 C. 168, referred to as to registra- 
tion ; 20 W. K. l&Q followed). 

"Where a loan is taken in Calcutta by deposit of title deeds of property 
in order to secure the advance of money required to prevent the sale of such 
property, held, that there is an equitable mortgage in favour of the creditor. 
—Priority of a subsequent simple mortgage over a prior 'equitable mortgage, 
— Giridhari Lai v. Earesh Eath, 4 C. L J. 495: 11 0. W. N. 1. 

The defendant borrowed money from the plaintiff by deposit of title deeds 
relating to immoveable properties situate partly inside and partly oustide the 
town of Calcutta, as collateral security. Seld, that the mortgage was valid 
as an equitable mortgage, and the appropriate remedy for such a mortgage is 
-a decree for sale.— i?a;a Swnath v. Gadadhar Das, 24 C. 348 : 1 C W. N. 
226 (14 B. 233 and 269, referred to). See also ^odho Das v Dam Kishen, 
14 A, 238, and Himalaya Bank v. Quarry, 17 A, 252. 

Where a mortgage deed for Bs. 25,000 was e:ceouted and subsequently an 
advance of Bs. 8,000 on a promissory note was made and it was agreed that 
the said sum should constitute a further charge on the properties included 
in the mortgage, the title deeds of which were in the possession of the mort- 
gagee, held that a mortgage with deposit of title deeds will cover future 
advances if such is the agreement when the first advance is made — (?rmder 
Coomar v. Kumud Kumari, 2 C. W. N. 356: 25 0. 611. 

The following recent cases are important.— In the case of Paranji- 
van Das Metka v. Chan Jlfo Phee. L. B. 43 I. A. 122 : 43 C. 895 (P. C.) : 20 
0. W- N. 925 : 24 C. L J. 314, the Judicial Committee laid down the 
law as follows : — 

“ The law upon the subject is beyond any doubt: (1) where titles are 
handed over with nothing said except that they are to be security, the law 
'"supposes that the scope of the eecurityis the scope of the title ; (2) where, 
** however, titles are handed over accompanied by a bargain, that bargain 
must rule ; (3) lastly when tbe bargain is a written bargain, it, and it 
‘alone must determine wbafc is tbe scope and extent of seenrity." 

Their Lordships then quoted from Shaio v. Foster, L. E. 5 H. L. 321, 
•the words of Lord Cairns:— 

"Although it is a well established rule of equity that a deposit of a 
" document of title without more, without writing, or.withont word of month 

jrty referred to, I apprehend 

. have a deposit accompanied 

• a mast refer to the terms of 

tbe written document, and any implication that might be raised, supposing 
there was no document, is pnt oat of the case and reduced to silence by tbe 
" documents by which alone yon mast be governed..” 
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In the case of Suhramonian v. hwtehman, L, E. 50 I. A. 77 : 50 C. 338’ 
(P. C.) : 28 G. W. N. 1 ; 38 0. L. J. 41 : 71 1. 0. 650 : 44 M. L. J. 602. their* 
liordships quoted the dictum of Couch. 0- J, in the case of KeduT Nath v. 
Sham Loll, 11 B. I». E 0. C. J. 405 and the passage in Pranjivandas Mehta 
V. Chan Ma Phee, 43 I. A. 122 : 43 C. 896 (P. C.) noted ante and Shaw v. 
Foster, fj. E. 5 H. L. 321, referred to above and then proceeded to consider' 
whether the document before them constituted the bargain between the- 
parties or whethor it was merely the record of an entirely completed transac- 
tion. On the evidence and upon the terms of the document their Xiordships 
held that the memorandum in question was the bargain between the' 
parties. 

In the case of Obla Sundara Ckariar v. Narayana Ayyar, 58 I. A. 63, 
their Lordships referring to the case of Suhramonian v. Luchman, -oO I. A. 
77 noted ante, observed thus: — 

“ "While their Lordships do not think that the language of Lord Caison 
“convi.ysor was intended to convey the meaning that no memorandum' 
" relating to the deposit of title deeds can be within S. 17 of the Esgistration 
“ Act unless it embodies all the particulars of the transaction of which the 
'* deposit forms part, their Lordships are of opinion that no such memorandum- 
*' can be within the section unless on its face it embodies such terms and is 
" signed and delivered at such time and place and in such circumstances as to 
“ lead legitimately to the conclusion that so far as the deposit is concerned it 
*' constitutes the agreement between the parties.” 

It should be observed here that in Subramonion's case their Lordships 
considered the oral evidence relating to the transaction and laid stress on the 
terms of the memorandum in which the words were “ we hand you herewith 
tho title deeds ” and ” please also hold this as further seouiity" and catne to- 
the conclusion that the memorandum in question constituted the bargain bet- 
ween the patties It should further be noted that iu Obla Sundara Ohanar s case- 
although the promissory note and the memorandum were dated one and tha 
same day and were handed to the lender at one and the same time, their 
Lordships referred to the evidence relating to antecedent negotiations an 
referred to the words of the memorandum which were, ” As agreed upon la 
person I have delivered to you the undermeutioned documents as security, 
and held that the memorandum merely recorded the particulars of the deed , 
the subject of the deposit, and held that it did not require registration. 

Although the proviso to S 59 of the Transfer of Pro^rty Act merely 
provides that nothing in that section shall render invalid mortgages bj 
deposit of title deeds at the places mentioned therein, but does not 
validate such mortgages, the validity of such mortgages must be dearoeu 
recognised by the Act; When, therefore, such a mortgage is created at o ^ 
of the places mentioned in the proviso and the property is situated a 
place whore too the Transfer of Property 'Act wholly applies, the^ , 
on the party impugning the validity of the mortgage to establish its . 
idity by proving some special prohibition. The onus is not on the m 
gageo to prove the validity of the mortgage independently of the Act S 
ground that the Act does not expressly reeognizo such niortgages— ^ , 

Seth Sam v. Lvcfcpathy Noyfee Lalldh, 9 M. I. A. 303 referred to,— -v P' 
Naidu V. Naganatha Sethupathi, 35 0. W. N. 1061 (P. 0.). 
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Anomalons mortgage. — Section 98 of tho Transfer of Property Act' 
which contained a definition of ’Anomalous Mortgage' has been repealed and' 
the definition is now given in S. 63 ( 0 I by the Transfer of Property (Amend* 
ment) Act 1929. As to tho nature and olTect of such mortgages and the- 
rights and liabilities of parties under them, see Bikmaiulla v. Imam Ali, 12: 

A. 203 ; Visvalingav. Palaniappa, 21M. 1; Amarchand y. L'ila JSIorar, 2T 

B. 600 ; Neelakandan v, Ananthakrtshna, 30 M. 61 : 16 M. L. J. 462 ; 
Gopalan Nair v. Etinhan Menon, 30 M. 300 : 17 M. L. J. 189 ; Tukaram 
V. Bamchand, 26 B. 252 (F. B.). 

When a plaintiff, in tho case of an anomalous mortgage providing both 
for foreclosure and for sale at his option, sues for foreclosure only, the mort- 
gagor cannot compel him to accept a decree for sale. There is nothing in- 
Or. XXXIV, r. 1, Cl, 2, which can override the provisions of S. 98 of the 
T. P. Act — Baquar Bussain v. Balak Bam, 18 I. C. 24. 

Where there was a mortgage with possession under a deed which con- 
tained also a persona! covenant to pay principal and interest and there was,, 
further, a lease of the property to the mortgagor on a rent equal to the interest- 
of the mortgage amount, to be realised, in default of payment, from the 
income of the property mortgaged and leased back : Beld — That the mort- 
gage in question was not a pure usufructuary mortgage but an anomaloua 
mortgage or a combination of simple and usufructuary mortgage to 
which S. 62 of the Transfer of Property Act could not apply. The 
section applicable was S. 61 under which the mortgagor was entitled to 
redeem only If be paid off both the mortgage money and the arrears of rent 
under the lease. That the mortgage and the lease were parts of the same 
transaction, tho latter being in the nature of machinery for realising the 
interest. That under Or. XXXFV, r. 1, C. P. C all claims affecting the equity 


Panaganti Bamarayanimgar v. Maharaja of Venkatagiri, 31 0. W. N 670' 
(P. 0.) : 45 C. L. J, 395. 

Pledge — Lien Hypothecation of moveahles— Mortgage of intangi- 
ble property. — A pledge as defined in the Contract Act is the bailment of' 
goods as security for payment of a debt or performance of a promise- 
(S. 172). A bailment as defined in the said Act is the delivery of goods by 
one person to another for some purpose upon a contract that they shall, 
when the purpose is accomplished, be returned or otherwise disposed of 
according to the directions of the person delivering them (S. 148). There 
must be delivery of the goods to the pledgee and a keeping of them by him; 
the delivery need not be simultaneous with the lending of the money ; the 
delivery may be a de facto or an actual deliveiy, e. p , a manual delivery if the 
goods are not bulky ; the delivery may also be symbolical or constructive, e. g., 
by delivery of the key of the warehouse where the goods are stored, or some- 
thing may bo done which is equivalent to delivery, e. g., a keeping of the- 
goods, without any actual delivery or when the pledgee already has the 
goods. — Beal on the Law of Bailments, p. 143, 

Mortgage of goods at common law has no analogy to a simple mortgage. 
The distinction between a mortgage of goods at Common Law and a lien or 
pledge is thus explained Lien arises from the mode of dealing between. 
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In the case of Subramonian y. Jjutchman, L. B. 60 I. A. 77 : 50 0. SSS”* 
(P, C ) : 28 a W. N. 1 : 38 C. L. J. 41 : 71 1. 0. 650 ; 44 RI. L. J. 602, their- 
Lordships quoted the dictum of Couch, 0. J. in tlie case of Kedar Nath v. 
Sham Loll, 11 B. L. B 0. C. J. 405 and the passage in Pranjivandas Mehta 
V. Chan Ma Pkee, 43 1. A. 122 : 43 C. 895 (P. 0.) noted ante and Shaw 7. 
Foster, L. E. 5 H, L. 321. referred to above and then proceeded to consider* 
Tvbether the document before them constituted the bargain between 
parties or whether it was merely the record of an entirely completed transac- 
tion. On the evidence and upon the terms of the document their Lordship 
held that the memorandum in question was the bargain between the' 
parties. 

In the case of Obla Sundara Gkariar v. Narai/ana Apyar, 531. 
their Lordships referring to the case of Subramonian x. Luchman, -50 !• A. 
77 noted ante, observed thus : — 

" While their Lordships do not think that the language of Lord Carson 
“ conveys or was intended to convey the meaning that no memorandum' 
“ relating to the deposit of title deeds can be within 8. 17 of the Esgistration 
" Act unless it embodies all the particulars of the transaction of which th® 
" deposit forms part, their Lordships are of opinion that no such memorandum' 
“ can be within the section unless on its face it embodies such terms and w 
“ signed and delivered at such time and place and in such circumstances asl® 
“ lead legitimately to the conclusion that so far as the deposit is concerned it- 
" constitutes the agreement between the parties.*’ 

It should be observed here that in Subramontan’s case their Lordship® 
considered the oral evidence relating to the transaction and laid stress 
terms of the memorandum in which the words were “ we band you kerewit 
the title deeds ” and ” please also hold this as further security” and I® 
the conclusion that the memorandum in question constituted the bargain he* 
ween the parties. It should further be noted that in Obla Sundara Chariar s 
although the promissory note and the memorandum were dated one and tM 
same day and were handed to the lender at one and the same time, thei 
Lordships referred to the evidence relating to antecedent negotiatious an 
referred to the words of the memorandum which were, ” As agreed upon 
person I have delivered to you the undermentioned documents as ja 

and held that the memorandum merely recorded the particulars of the dee r 
the subject of the deposit, and held that it did not require registration. 

Although the proviso to S. 59 of the Transfer of Property Act 
provides that nothing in that section shall render invalid mortgages J 
deposit of title deeds at the places mentioned therein, but does not it®^^ 
validate such mortgages, the validity of such mortgages must be 
recognised by the Act: When, therefore, such a mortgage is ^ at* 

of the places mentioned in the proviso and the property is situated 
place where too the Transfer o! Property 'Act wholly applies, f’h®. 
on the party impugning the validity of the mortgage to establish its in 
idity by proving some special prohibition. The onus is not on the 
gageo to prove the validity of the mortgage independently of the Act ° 
ground that the Act does not expressly recognize such mortgages"'- 
Seth Sam y.'Luckpathy Boyjee Lallah,9 H. l. A. 303 referred to.— ^ 
Naidu V. Naganatha Sethupathi, 36 0. W.' N. 1061 (P. 0.)i 
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Anomalous mortgage. — Section 98 of the Transfer of Property Act' 
which contained a dednition of 'Anomalous Mortgage' has been repealed nnd> 
the definition is now given in S. 63 by the Transfer of Property (Amend* 
ment) Act 1929. As to the nature and olTect of such mortgages and the- 
rights and liabilities of parties under them, see Biltmatulla v. Imam Alt, 12: 

A. 203 ; Visvalingav. Palaniappa, 31M. 1; Amarchand v. Kila JUorar, 2T 

B. 600 ; Neelakandan v. AnanthaJertshna, 30 M. 61 : 16 M. L. J. 462 ; 
Oapalan Nair v. Eunhan Menon, 30 M. 300 : 17 M. L. J. 189 ; Tukaram 
V. Bamchand, 26 B. 252 (F. B.). 

When a plaintiff, in the case of an anomalous mortgage providing both- 
for foreclosure and for sale at his option, sues for foreclosure only, the mort* 
gagor cannot compel him to accept a decree for sale. There is nothing in 
Or. XXXIV, r. 1, Cl. 2, which can override the provisions of S. 93 of the 
T. P. Act. — Baqnar Eussain v. Balalc Bain, 18 I. C. 24. 

Where there was a mortgage with possession under a deed which con- 
tained also a personal covenant to pay principal and interest and there was, 
further, a lease of the property to the mortgagor ona rent equal to the interest- 
of the mortgage amount, to be realised, in default of payment, from the 
income of the property mortgaged and leased back : Held— That the mort* 
gage in qnestion was not a pure usnfroctuary mortgage but an anomalous 
mortgage or a combination of simple and usufructuary mortgage to 
which S. 62 of the Transfer of Property Act could not apply. The 
section applicable was S. 61 under which the mortgagor was entitled to 
redeem only if be paid off both the mortgage money and the arrears of rent 
under the lease. That the mortgage and the lease were parts of the same 
transaction, the latter being in the nature of machinery for realising the 
interest. That under Or. XXXIV, r. 1, C. P. C. all claims affecting the equity 
of redemption should be disposed of in ono and the same suit and the mortgagee 
being entitled to be paid off the mortgage-money as well as the rent under 
the lease was not bound to institute a separate suit for the latter charge.- — 
Fanaqanii Bamarayanimgar v. Maharaja of Venkatagirt, 31 0. W. N 670- 
(P. C.) ; 45 C. L. J. 395. 

Pledge — Lien Hypothecation of moveables^Mortgage of intangi- 
ble property. — A pledge as defined in the Contract Act is the bailment of 
goods as security for payment of a debt or performance of a promise 
(S. 172). A bailment as defined in the said Act is the delivery of goods by 
one person to another for some purpose upon a contract that they shall, 
when the purpose is accomplished, be returned or otherwise disposed of 
according to the directions of the person delivering them (S. 148). There 
must be delivery of the goods to the pledgee and a keeping of them by him; 
the delivery need not be simultaneous with the lending of the money; the 
delivery may be a de facto or an actual delivery, e. g., a manual delivery if the 
goods are not bulky ; the delivery may also be symbolical or constructive, e. g., 
by delivery of the key of the warehouse where the goods are stored, or some- 
thing may bo done which is equivalent to delivery, e. g., a keeping of the- 
goods, without any actual delivery or when the pledgee already has the 
goods. — Beal on the Law of Bailments, p. 143. 

Mortgage of goods at common law has no analogy to a simple mortgage. 
The distinction between a mortgage of goods at Common Law and a lien or 
pledge is thus explained Lien arises from the mode of dealing between^ 
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In bhe case of Subramonian v. Lutchman, L. R. 50 I. A. 77 : 50 0. 338' 
(P. C.) : 28 0. W. N. 1 : 38 0. L. J. 41 ; 71 1. 0. 650 : 44 M. L. J. 602, their* 
liordships quoted the dictum of Couch, 0. J. iu the case of KednT 
Sham Loll, 11 B. L. E 0. C. J. 405 and the passage in Pranjivandas Mehta 
V. Chan Ma Phee, 43 I. A. 122 : 43 C. 895 (P. C.) noted ante and Shaw y. 
Foster, L. R. 5 H. L. 321. referred to above and then proceeded to consider* 
YYhether the document before them constituted the bargain between the 
parties or whether it was merely the record of an entirely completed transp* 
tion. On the evidence and upon the terms of the document their Lordship 
held that the memorandum in question was the bargain between ths' 
parties. 

In the case of Obla Stindara Chariar v. Narayana Ayyar, 53 I. A. 63, 
their Lordships referring to the case of Subramonian r. Luchman, -50 1- A. 
77 noted ante, observed thus:— 

** "While their Lordships do not think that the language of Lord Carson 
“eonvLysor was intended to convey the meaning that no memorandum' 
" relating to the deposit of title deeds can be within S. 17 of the Bsgistration 
“ Act unless it embodies all the particulars of the transaction of which Its 
" deposit forms part, their Lordships are of opinion that no such memorandum' 
“ can be within the section unless on its face it embodies such terms and is 
“ signed and delivered at such time and place and in such oiroumstsoces as to 
” lead legitimately to the conclusion that so far as the deposit is concerned it- 
" constitutes the agreement between the parties.” 

It should be observed bore that in Subramonian's cnee their I^ordslupS' 
considered the oral evidence relating to the transaction and laid stress .j? 
terms of the memorandum in which the words were “ we hand you htrey>^' 
the title deeds ” and ” please also hold this as further seourity” and cam^ ° 
the conclusion that the memorandum in question constituted the bargain M 
ween the parties. It should further be noted that iu Obla Sundara 
although the promissory note and the memorandum were dated one and 
same day and were handed to the lender at one and the same time, 
Lordships referred to the evidence relating to antecedent negotiations an 
referred to the words of the memorandum which were, ” As agreed >• 
person I have delivered to you the undermentioned documents as secmi J, 
and held that the memorandum merely recorded the particulars of the dee t 
the subject of the deposit, and held that it did not require registration. 

Although the proviso to S. 69 of the Transfer of Property Act 
provides that nothing in that section shall render invalid mortgage® ^ 
deposit of title deeds at the places mentioned therein, but does not » 
validate such mortgages, the validity of such mortgages must be pufl 

recognised by the Act; When, therefore, such a mortgage is created 
of the places mentioned in the proviso and the property is y. Is 

place whore too the Transfer of P.roperty ' Act wholly applies, the 
on the party impugning the validity of the mortgage to establish its i ^ 
idity by proving some special prohibUiou. The' onus 
gageo to prove the validity of the mortgage independently of the Act 
ground that the Act does not expressly recognize ■ such mortgages— 

Seth Sam v. LueJepathy Eoyjee Lallah, 9 M. I. A. 303 referred to.— 

Naidu V. Naganatha Sethupathi, 36 0. W; N. 1061' (P. 0.)^ 
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Anomalous mortgage. — Section 98 of tho Transfer of Property Act 
wbioh contained a definition of 'Anomalous Mortgage’ has been repealed and 
the definition is now given in S. 63 (<;' by tho Transfer of Property (Amend- 
ment) Act 1929. As to the nature and effect of such mortgages and the 
rights and liabilities of parties under them, see Bilitnatulla v. Imam Ali, 12 

A. 203 ; Visvalinga v. Palaniappa. 21 M. 1 ; Amarchand v. Ktla Morar, 27 

B. 600 ; Beelakandan t, Ananthakriskna, 30 M. 61 : 16 M, L. J. 462 ; 
Gcpalan Nair v. Kunhan ilenon, 30 JI. 300: 17 M. L. J. 189 ; Tukaram 
V. Bamchand, 26 B. 252 (F. B.). 

When a plaintiff, in the case of an anomalous mortgage providing botb 
for foreclosure and for sale at his option, sues for foreclosure only, the mort- 
gagor cannot compel him to accept a decree for sale. There is nothing irt 
Or. XXXIV, r. 1, Cl. 2, which can override the provisions of S. 98 of the 
T. P. Act.— Pa^uur llussain v. Balak Bam, 18 I. C. 24. 

Where there was a mortgage with possession under a deed which con- 
tained also a personal covenant to pay principal and interest and there was, 
fnrther, a lease of the property to the mortgagor on a rent equal to the interest 
of the mortgage amount, to be realised, in default of payment, from the 
income of the property mortgaged and leased back : HeZd— That the mort- 
gage in question was not a pure usufructuary mortgage but an anomalous 
mortgage or a combination of simple and usufructuary mortgage to 
which S. 62 of the Transfer of Property Act could not apply. The 
section applicable was S. 61 onder which the mortgagor was entitled to- 
redeem only if be paid off botb the mortgage money and the arrears of rent< 
under the lease. That the mortgage and the lease were parts of the same 
transaction, the latter being Id the nature of machiner^y' for realising the 
interest. That under Or. XXXIV, r. 1, C. P. 0. all claims affecting the equity 
of redemption should be disposed of in one and the same suit and the mortgagee- 
being entitled to be paid off the mortgage-money as well as the rent under 
the lease was not bound to institute a separate suit for tho latter charge. — 
Panaqanti Bamarayanimgar v. Maharaja of Venkatagiri, 31 0. W. N. 670’ 
(P. C.) : 45 0. L. J. 395. 

Pledge— Lien Hypothecation of nioyeables— Mortgage of intangi- 
ble property. — A pledge as defined in the Contract Act is the bailment of' 
goods as security for payment of a debt or performance of a promise- 
(S. 172). A bailment as defined iu tbe said Act is the delivery of goods by 
one person to another for some purpose upon a contract that they shall, 
when the purpose is accomplished, be returned or otherwise disposed of 
according to tho directions of the person delivering them (S. 148). There 
must be delivery of tbe goods to tbe pledgee and a keeping of them by him; 
the delivery need not be simultaneous with the lending of the money; the- 
delivery may be a de/aelo or an actual 'delivorj-, e. g , a manual delivery if the- 
goods are not bulky ; the delivery may also be symbolical or constructive, e. g., 
by delivery of tbe key of the warebouse where tbe goods are stored, or some* 
thing may be done which is eqaivalent to delivery, e. g., a keeping of the- 
goods, without any actual delivery or when tbe pledgee already has the 
goods.— BeaZ on tho Law of Bailments, p. 143. 

Mortgage of goods at common law has no analogy to a simple mortgage. 
The distinction between a mortgage of goods at Common Law and a Hen or 
pledge is thus explained -Lien arises from the mode of dealing between^ 
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'the parties, the usage of the trade on it is given by express contract. It is 
the right of a creditor to retain the goods until the debt is paid or satisfied, 
■pledge is a delivery of goods to the creditor as security for bis debt and 
the right to the property * vests in the creditor so far as is necessary 
'to secure the debt. The pledgee has a special property in the goods 
pledged. Mortgage is more than a pledge, it is a conveyance of tha 
goods to the mortgagee conditionally that it the goods are not redeemed at 
the time stipulated the title of the mortgagee becomes absolute at law.— 
Beal on the Law of Bailments, p. 133. The distinction 'between such a 
•mortgage and a pledge , has been explained in Rpall v. Bolle, (1749) Atb. 
164 ; Jones v. Smith, (1794) 2 Ves. 372 : Be Morrit, Ex parte Official Receiver, 
v(l836) 18 Q. B. D. 22, 0. A. See also Story on Bailments, 9th Edn., S. 287. 

Hypothecation of moveables, though not accompanied by delivery of 
'possession has been recognized in this country and had sometimes been 
enforced even against bona fide purchasers.— Beane v. Richardson, 3 
N. W. P. 54; Shamsiindar v.Oheita.S N. W. P. 71; Ko Kywetnee'V. Ko 
Koung, 5 "W. B. 189 ; Sitaram v. Dhan, 4 Bom. i. B. 577 ; Shrish v. 
ZIungri, 9 0* W. N. 14; Damodar v. Atmaram, 8 Bom. L, E. 344; I® 
the mniter of Summers, 23 C. ’592; Punithavelu v. Bkashyam, 25 
M. 406. ' 

Hypothecation of property to come into being in future, is also valid. 
'It is nob governed by the Transfer of Property Act or by the Contract Act. 

The creditor had a mortgage security on existing chattels and also tbs 
benefit of what was in form an assignment of non^existing chattels wmeh 
■ might be afterwards brought on the premises. That assignment, in fact, 

. constituted only a contract to give him the afteraeguired chattels. A man 
•cannot in equity any more than at law assign what has no existence, A man 
• can contract to assign property which is to come into existence in future and 
when it has come into , existence, equity, treating as done that wbicn 
-ought to be done, fastens upon that property, and the contract to assign thus 
becomes a complete assignment.” — -Per Jessel, M, B- in OoUyer v. Isaacs, 
L. E. 19 Oh. 342. See also Rolroyd v. Marshall, L. E. 10 E. L 191. 

Mortgage of indigo crops that may be grown upon a certain plot of 
land is a valid transaction and is in the nature of an agreement to mortgage 
moveable property that 'may come into existence in future.— iftsri 

Moshar Hossat'n, 13 0. 262 Hypothecation of property to come into 
existence in future has been recognized in this country. — See 
Sant Lai, 10 A, 183 ; Palartiappa v. Lakshmanan, 16 M 429 ; Baldeo 
Miller, Z1 0. 667; Ram Sarup v. Mohan Lai, 75 LC. 816; Baluram • 
Bam Samp, 89 I. 0. 410. 

Mortgage oipalas or turns of worship in the temple at Kalighat ia 
ed by custom though in a limited market and a suit for foreclosure ot a 
a mortgage by way of conditional sale was upheld in Mahamaya v. Bart • 
42 G. 455: 20 0. h. J. 183 : 27 I. 0. 400. 

Tho rules ot Or. XXXIV oro based c ■ ■■ ■ ' 

in the absence of statutory provisions i ' ■ ■■ . .-V 

to suits on mortgages of moveables as.' '■ 

Ltd. V. Siirendra, 36 0. V7. N* 263. 
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Distinction between mortgage and charge.— 5 'a; cotes under 
Of. XXXIV. r. 15, post 

Floating seonrity. — In Bortldatcorth v. Yorkshire Woolcombers' Association^ 
Limited, (1903) 3 Ch. 284, Bomor, L. J. said. — “ I certainly do not intend 
to give an exact definition of tho term ‘ fioating charge, ‘ nor nm I prepared 
to say that there will bo a fioating charge within the meaning of the Act 
which does not contain all the throe characteristics that I am about tn 
mention but I certainly think that if a charge has the three oharacton'sffcs 
that I am about to mention it is a floating charge : (1) if it is a charge on 
a class of assets of a company, present or future ; (2) if that class is one 
which in the ordinary course of business of the company, would be changing 
from time to time ; and (3) if you find that by the charge it is contemplated 
that until some future step is taken by or on behalf of those interested in 
the charge, the company may carry on Us business in the ordinary way 
as far as concerns the particular class of assets I am dealing with.” 

In the same case Coraos Hardy, J, said.— “My view is that the float- 
ing charge need not be on the whole undertaking nor the whole property of 
the company. It must, I think, embrace both present and future property 
and property of a particular class. It must I think contain expressly or by 
necessary implication a right to the company to deal with it for a certain 
time as though the charge bad never been executed. When these conditions 
are found, I think you have a floating charge within the meaning of the Act.” 

A floating security is not a future security, it is a present security- 
which presently affects all the assets of the company expressed to be included 
in it. On the other hand it is not a specific security. The bolder cannot 
affirm that the assets are specifically mortgaged to him. The assets are 
mortgaged in such a way that the mortgagor can deal with them without the 
concurrence of the mortgagee. A floating security is not a specific security of 
the assets plus a licence to the mortgagor to dispose of him in the course of 
his business, but is a floating mortgage applying to every item comprised in 
the security but not affecting any item until some event occurs or some act 
on the part of tbe mortgagee is done which causes it to crystallize into a fixed 
seenrity . — Per Buckley, L J. in Evans v. Rival Granite Quarries Ltd,, (1910) 2 
K. B. 979. 

‘ Floating security ' has also been explained in Wheatley v. Silkstone and 
Bifjh Moor CcflZ Co. Ltd,, (1805) 89 Ch. H. 715 ; Tailby r. 0£ieial Receiver^ 
(1888) L. B, 13 A. 0. 623 ; Driver v. Broad, (1893) 1 Q- B. 744 ; Government 
Stock and other Securities Investment Co. v. Manila Bailtoay Co., (1897) A, 0. 
81 ; Dlingu'orth v. Eouldsworth, (1904) A. 0. 355 ; National Provincial Bank 
of England v. United Electric Theatres Ltd., (1916) 1 Cb. 132; Earner v. 
London City and Midland Bank Ltd., (1916) 87 L. J. K. B. 973. See also 
J. D. Jones d Co. Ltd. v. Banjit, 54 C, 613. 

preUm I a » t y 2. (1) In a suifc for foreclosure, if the- 
decree In fere- plaintiff Succeeds^ the Court shall pass a- 
eioinre Bait. prelimjnarj' decree — 

(a) ordering that an account be taken of what was due 
to the plaintiff at the date of such decree for — 
(t) principal and interest on the mortgage, 

C. P. C.-132 
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(t{) the costs of suit, if anyi awarded to him, and 

(Hi) other costs, charges and expenses properly 
' ‘ incurred by him up to that date in respect 
of his mortgage-security, together with 
interest thereon; or 

(6) declaring the amount so due at that date ; and 


(c) directing — 


(i) that, if the defendant pays into Court the 
amount so found or declared due on or 
before such date as the Court may fix 
within six months from the date on which 
the Court confirms and countersigns the 
‘ account taken under clause (a), or from the 
date on which such amount is declared in 
Court under clause (&), as the case may be, 
and thereafter pays such amount as may 
be adjudged due in respect of subsequent 
costs, charges^ and expenses as provided in 
rule 10, together with subsequent interest 
> on such sums respectively as provided in 
rule 11, the plaintiS shall deliver up to the 
defendant, or to such person as the defend- 
ant appoints, all documents in his posses- 
sion or power relating to the mortgaged 
property, and shall, if so required, re-trans- 
fer the property to the defendant at his cost 
free from the mortgage and from all 
incumbrances created by the . plaintiff or 
any person claiming under him. or, where 
the plaintiff claims by derived title, by 
those under whom he claims, and shaix 
' also, if necessary, put the defendant m 
possession' of the property ; and 


(ii) that, if payment of the amount found or 
declared due under or by the preliminary 
decree is nob made on or before the date so 
fixed, or the defendant fails to pay, within 
such time as the Court may fix, the amoun 
adjudged due in respect of subsequent nost » 
charges, expenses and interest, theplainti 
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shall be entitled to apply for a final decree 
debarring the defendant from all ^right to 
redeem the property. 

(2) The Court may, on good cause shown and upon 
^terms to be fixed by the Court, from time to time, at any time 
before a final decree is passed, extend the time fixed for the 
j>ayment of the amount found or declared due under sub*rule (1) 
•or of the amount adjudged due in respect of subsequent 
<josts, charges, expenses and interest. 

(3) Where, in a suit for foreclosure, subsequent mort- 
'ga^ees or persons deriving title from, or subrogated to the 
rights of, any such mortgagees are joined as parties, the pre- 
liminary decree shall provide for the adjudioabion of the 
respaotive rights and liabilities of the parties bo the suit in the 
manner and form set forth in Form No. 9 or Form No. 10, as 
•the case may be, of Appendix I) with such variations as the 
•circumstances of the case may require. 


3 . (1) Where, before a final decree debarring the 
defendant from all right to redeem the morfc- 


salt. 


makes payment into Court of all amounts duo 
from him under sub-rule (1) of rule 2, the Court shall, on 
•application made by the defendant m this behalf, pass a final 
decree — 


(a) ordering the plaintiff to deliver up the documents 
referred to in the preliminary decree, 

-and, if necessary, — 

(&) ordering him to re-transfer at the cost of the 
defendant the mortgaged property as directed 
in the said decree, 

•and, also, if necessary, — 

(c) ordering him to put the defendant- in possession of 
the property. 

(2) Where payment in accordance with sub-rule (1) has 
not been made, the Court shall, on application made by the 
plaintiff in this behalf, pass a final decree declaring that fche 
defendant and all persons claiming through or under him are 
debarred from all right to redeem the mortgaged property and 
also, if necessary, ordering the defendant to put the plaintiff in 
.possession of the property. 
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(ii) fche costs of suit, if any) awarded to him, and 

(iii) other costs, charges and expenses properly 

incurred by him up to that date in respect 
of his mortgage-security, together with 
interest thereon ; or 


(&) declaring the amount so due at that date ; and 
(c) directing — 

(i) that, if the defendant pays into Court the 
amount so found or declared due on or 
before such date as the Court may fix 
within six months from the date on which 
the Court confirms and countersigns the 
account taken under clause (a), or from the 
date on which such amount is declared in 
Court under clause (6), as the case may be, 
and thereafter pays such amount as may 
be adjudged due in respect of subsequent 
costs, charges and expenses as provided in 
rule 10, together with subsequent interest 
on such sums respectively as provided in 
rule II, the plaintiff shall deliver up to the 
defendant, or to such person as the defend- 
ant appoints, all documents in his posses- 
sion or power relating to the mortgaged 
property, and shall, if so required, re-trans- 
fer the property to the defendant at his cost 
free from the mortgage and from all 
incumbrances created by the -plaintiff or 
any person claiming under him. or, where 
the plaintiff claims by derived title, by 
those under whom he claims, and shall 
also, if necessary, put the defendant m 
possession of the property ; and 


(ii) that, if payment of the amount found or 
declared due under or by the preliminary 
decree is not made on or before the dote p 
fixed, or the defendant fails to pay, witcm 
such time as the Court may fix, the 
adjudged due in respect of subsequent cos^ 
charges, expenses and interest, fcheplointi 
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shall be ontitled fco apply for a final decree 
debarring the dofondant from all ^right to 
redeem me property. 

(2) The Court may, on good cause shown and upon 
■ terms to be fixed by the Court, from time to time, at any time 
before a final decree is passed, extend the time fixed for the 
j>ayment of the amount found or declared due under sub-rule (1) 
•or of the amount adjudged due in respect of subsequent 
•costs, charges, expenses and interest. 

(3) Where, in a suit for foreclosure, subsequent mort- 
'gagees or persons deriving title from, or subrogated to the 
rights of, any such mortgagees are joined as parties, the pre- 
liminary decree shall provide for the adjudication of the 
respective rights and Uabilities of the parties to the suit in the 
manner and form set forth m Form No. 9 or Form No. 10, as 
■the case may be, of Appendix D with such variations as the 
circumstances of the case may require. 

3 . (1) Where, before a final decree debarring the 
defendant from all right to redeem the mort- 
riunl decree la gaged property has been passed, the defendant 
oNe a ttf ^ , makes payment mto Court of all amounts duo 

from him under sab-rule (1) of rale 2, the Court shall, on 
application made by the defendant in this behalf, pass a final 
decree — 

(a) ordering the plaintifi to deliver up the documents 
referred to in the preliminary decree, 

-and, if necessary, — 

(&) ordering him to retransfer at the cost of the 
defendant the mortgaged property as directed 
in the said decree, 

-•and, also, if necessary, — 

(c) ordering him to put the defendant-in-possession of 
the property. 

(2) Where payment in accordance with sub-rule (1) has 
not been made, the Court shall, on application made by the 
plaintiff in this behalf, pass a final decree declaring that the 
defendant and all persons claiming through or under him are 
debarred from all right to redeem the mortgaged property and 
also, if necessary, ordering the defendant to put the plaintiff in 
.possession of the property. 
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(3) On the passing of a final decree under sub-rule (2), 
all liabilities to ■which the defendant is subject in respect of the* 
mortgage or on account of 'the suit- shall be deemed to have 
been discharged. 

COMMENTARY. 

History. — The above rr. 2 and 3 were substituted for the old rr. 2 and 3' 
by the Transfer of Property (Amendment) Supplementary Act 1929 which came • 
into operation on the Ist April, 1930. The old rules are reproduced below J— - 

Preiiminarv 2. In a suit for foreclosure, if the plaintiff sueceeds,- 
decree in foredo- the Court shall pass a decree — 
sure suit. 

(а) ordering that an account be tahen of what will be due to the - 

plaintiff for principal and interest on the mortgage, and for bis- 
costs of the suit (if any) awarded to him on thedayoext- 
hereinafter referred to, or 

(б) declaring the amount so due at the date of such decree, and. 

directing— 

(c) that if the defendant pays into Court the amount so due on a 

day within six months from the date of declaring in Court the 
amount so due to be fixed by the Court, the plaintiff flhaU 
deliver up to defendaiit, or to such person ns be appoints,. 

' all documents in bis possession or power relating to the 

‘ 1 mortgaged property, and shall, if so required, re.transfer the 

property to the defendant free from the mortgage and from 
all incumbrances created by the plaintiff or any person 
claiming under him, or, where the’plaintiff claims by derive 
title, by those under whom he claims, and shall also, i 
necessary, put the defendant in possession of the property, hu 

(d) that, if such payment • is not made on or before the day to be 

fixed^ by the Court, the defendant shall be debarred from* 

all right to redeem the property. LS. oo.J 

3, ' (l) Where, on or before the day fixed, 'the defendant pays iuto 

Final dnern. In Court the nmonnt dedared due nn ntorCBnia, tognther mt ; 

foreclosure-suit. subsequent costs as are mentioned in r. lu, too 

shall pass a decree — 

(а) ordering the plaintiff to deliver up the documents which under 

the terms of the preliminary decree be is bound to deliver up, • 
and, if so required, 

(б) ordering him to ro-transfer the mortgaged property as directed. 

in the said decree, 
and also, if necessary,' 

(c) ordering him to put the defendant in possession of the propef^y* 

(2) Whore such payment is not so made, the Court shall, on 
made in that behalf by the plaintiff, pass a decree that the defendant an 
persons claiming through or under him be debarred from all right to rc 
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‘tbo mortgaged property and also, if nocessary, ordering the defendant to put 
'the plaintiff in possession of the property: 

Power to enlarge Provided that the CJourt may, n^n good cause 
shown and upon such terms (if any) as it thinks fit, from 
time to time postpone the day fixed for such pajunent. 


(8) On the passing of a dooroo under sub*rnle (2), the debt 
' Discharge of debt mortgage shall be deemed to be discharged 

[S. 87.] 

Section 86 of the T. P. Act, IV of 1832, was in these words : — "In a suit 
■Jorforedosure, if thejUaintiff succeeds, the Court shall maJce a decree, ordering that 
an account be taken of what will be due to the plaintiff for principal and interest 
on the mortgage, and for his costs of the suit, if any, awarded to him, on the day 
next hereinafter referred to, or declaring (he amount so due at the date of such 
-decree, and ordering that, upon the defendant paying to the plaintiff or into 
' Court, the amount so due on a day within six mon ths from the date of declaring 
rn Court the amount so due, to be fixed by the Court, the plaintiff shall deliver 
up to the defendant or to such person as he appoints, all doaments in his possess- 
ion or power relating to the mortgaged property, and shall transfer the property 
to the defendant free from all tneumbrances created by the plaintiff or any 
jperson claiming under him, or, where the plaintiff claims by derived title, by those 
under whom he claims ; and shall, if necessary, iput the defendant into possession 

• of the property ; but that, if the payment is not made on or before the day to be 
fixed by the Court, the defendant shall be absolutely debarred of all right to 
.redeem the property." 

Clauses (o) and (6) of old r. 2 corresponded to the first para, of the old 
section with some change of words only. 

Clause (tf) corresponded to para. 2 of the old section with some modifi* 

• cations. The words "/ftal if the defendant pays into Court the amount so 
.due ” were substituted for the words “that upon tbo defendant paying to 

the plaintiff or into Court the amount so doe,” which occurred in the begin* 
ning of para. 2 of the old section ; and the words "and shall, if so required, 
re-transfer the properly " were substituted for the words ** transfer the 
Iproperty " which occurred in the old section after the words '‘mortgaged 
.property"; and the words "free from mortgage" were added before the 
•words " all incumbrances. " The other changes were merely verbal. 

Clause (d) was almost similar to para. 3 of the old section with the 
omission of the word “absolutely’* which stood before the word 
*" debarred " in the old section. Tbo omission seems to have been made 
in view of sub-rule (3) of r. G9, Or. XXI, which is applicable to all sales under ' 
.this Code including sales of mortgaged property. 

The reasons given were as follow : — 

“The Committee have inserted the words * if necessary’ before ‘re- 
transfer,* as, according to mufassil practice, a re-transfer, is not ordinarily 
Teqnired and they think this practice should be altered." — See the Report of 
the Special Committee. 

*‘Tho Committee have omitted the provisions as to the defendant 
paylug money to the plaintiff. They think it better that in every ease he 
-•should pay it into Court."— S m the Report of the Special Committee. 
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Section 87 of the T. P. Act, IV of 1882, Tras in these 'words 
mtnt is trade o/ stich antcunt and of such subsequent costs as are meniioned 
S. 9d, the defendant shall {if necessary) be put tnto possession of the tnoitgagea 
^property. If such payment is not so made, the plaintiff may apply to the Court 
for an order that the defendant and all persons claiming through or under 
he debarred absolutely of all right to redeem the matgaged property, and the 
Court shall then fass such order, and nay, if necessary, deliver possession V the 
property to the plaintiff : Provided that the Court may, upon good cause sha^rt,,^ 
and upon such terms, if any, as it thinhs fit from time to time postpone the day 
appointed for such payment. On the passing of an order under the 
'paragraph of this section, the debt secured by the mortgage shall be deemed tot^ 
discharged. In the Code of Civil Procedure, Sch. IV, No. 129,for theV-or 
'Final decree,' the tcords 'Decree absolute shall be substituted." 

Snb-rule (1) of old rule 3 corresponded to para. 1 of the old section,' 
with several additions and alterations. Clauses (a) and (&) were new. 

Sub-rule (S) corresponded to para. 2 of''the old section with se'^eral 
modihcations. The most important change seems to have been the omiss^o^ 
of the word " absolutely " which stood after the word " debarred ” in the o 
section. The omission seems to have been mado in view of sub-rule \ ) 
of r. 79, Or. XXI, as that mlo is applicable to all sales under this . ‘ 
The proviso was almost similar to the proviso to the old section; the on ? 
change made in it being the substitution of the word "fixed ” for tbe ^o 
appointed,” which occurred in the old section. 

Sub-rule (3) corresponded to para. 4 of the old section with some verbal - 
changes only. 

Tbe last para, of the old section was emitted as unnecessary. 

Present changes. — They may be summarized as follows: — 

(1) The old rr. 2 and 3 spote of a ’ decree.’ The new r. 2 
states that the Court shall pass a ' preliminary decree ’ and the neW r. * 

' 6nal decree.’ 

(2) Under the old r, 3 if on account was to be taken it was to be 

reference to ‘ the date next hereinafter provided’. The expression was^ 
very clear and might mean ‘ the dale of such decree ' the 

tbe Court.’ This has been made clear in the new r. 2 which says t a 
account is to bo taken up to the date of the preliminary decree. 

(3) The provision in the new r. 2 for including in the account otb 

' costs, charges and expenses is now. 

(4) The new r. 2 in sub-rule (1) (c) (0 makes it clear that ® 

be fixed for payment. For this there was no provision in tbe old r. 

(6) The provision as to ‘subsequent costs, charges and 
provided in r. 10 ’ which was in old r. 3 has been transferred into t 
r. 2. 

(6) The provision as to subsequent interest in the new r. 9 is 

(7) Sub*nilo (1) (c) (i) of Iho new r. 2 provides that the costs of 
transfer arc to bo homo by the mortgagor. This is now. 
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(8) Sub-rule (1) (c) («) of the now r. 2 expressly states that in case of 
default of payment by the mortgagor the plaintiff shall be entitled to apply 
for a final decree. This is now. 

(9) The provision in the proviso to old r. 3 sub-rule 2 as regards the 
power of the Court to extend the time for payment has been reproduced in 
the new r. 2, sub-rule (2). 

(10) Sub-rule (3) of the now r, 2 refers to the Forms which are appli- 
cable. This is new. 

(11) The words ‘on or before the day fixed’ which occurred in old r. 3, 
sub-rule (l) have been substitatod by the words ' before the final decree 
debarring the defendant from all right to redeem the mortgaged property ’ 
in the new r. 3. 

(12) It is expressly provided in the new r. 3 sub-rule (l) that the final 
decree is to be passed ‘ on the application made by the defendant in this 
behalf. ’ 

(13) It is expressly provided in the now r. 3 sub-rule (3) that on the 
passing of a final decree for foreclosure ‘all liabilities to which the defendant 
is subject in respect of the mortgage shall be deemed to be discharged.’ 

FoFeoIosurd suit.— A Suit to obtain a decree that the mortgagor shall 
be absolutely debarred of his right to redeem the mortgaged property, is 
called a suit for foreclosure. S/x S C7, Transfer of Property Act. Buies 2 and 
3 relate to decrees in suits for foreclosure. 

Who can institute a suit for foreclosure. — Until the let April, 1930 
on which date the Transfer of Property (Amendment) Act 1929 cam© into 
operation a suit for foreclosure could be brought only by an English mortgagee 
and a mortgagee by way of conditional sale. Since that date it is no longer 
open to an English mortgagee to sue for foreclosure. The remedy by way of 
foreclosuie was hold to be open incase of mortgagors by deposit of title deeds 
in Eomb.vy and this has been allowed to continue for two years, t.e., till the 
Ist April, 1932 by the Transfer of Property (Amendment) Supplementary Act, 
S. 15 (2) The Tiansier of Projierty (Amendment) Act 1929 has allowed the 
remedy by way of foreclosure in cases of mortgages by way of conditional sale 
and anomalous mortgages where there is an express stipulation in that 
behalf (Ss 67 and 98). 

Effect of foreclosure decree and discharge of the debt.— Foreclo- 
sure proceedings to which a purchaser from -the mortgagor is not made a 
party, cannot affect the purchaser. — Brajanath v. Khilatchandra, 8 B. h. E. 
104 (P. 0.) : IG W R. 33 (on appeal from 6 W. E. 2G9). 

A preliminar}' decree for foreclosure does not extinguish the right of 
the mortgagor to redeem the mortgage. — Mohan Lai v. Bam Ckaran, 130 
I, C. 196 : A. I. E. 1931 All. 323 : 29 A. U. 3. 265. 

Until foreclosure, the vendee, under a bond of conditional sale, holds 
the lands, the subject of the bond, only as a security for the money lent. 
The effect of foreclosure is to put an end to the original conditional sale and 
to make the property ab initio the immoveable property of the . person who 
advanced the money. — Sham ^aram v. Bughoobur 2>yal, 3 C. 503 : 1 C. L. E. 
343. 
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The mortgage secority does not lose its character until an order absolute 
for foreclosure is passed. It remains a debt secured upon the property. It 
is only when the order absolute for foreclosure is passed that the debt is 
discharged and, in lieu of it, the mortgagee acquires the absolute owuerahip 
of the property . — Sham Sundar v, Muhammad Iktisham Alt, 27 A. 501 
(F. B.) : 2 A. L. J. 180. 

In the case of a mortgage by way of conditional sale until the order in 
terms of sub-rule (2) is made by the Court on an application by the mort- 
gagee debarring the mortgagor absolutely from redeeming the propeifcy, the 
mortgagor is entitled to redeem, even though an order absolute in terms of 
S. 89 of the T. P, * Act, 1882, has been made . — Alimea v. Boshun AH, 
3 C L. J. 533. 

Where laud was sold with an agreement to re-purchase, it was held to 
be a mortgage by conditional sale. In such a mortgage it JS not neces- 
sary that the mortgagor should maire himself personally liable for the 
repayment of the loan. The mortgaged property is the only security which 
the mortgagee must look to for the satisfaction of bis debt. There is no 
covenant on tho part of the mortgagor by conditional sale, to indemnify his 
creditor for the inadequacy of his security.-— Bafftis/tca V. TT. F- Lease, 
22 A. 149 (P, 0.) ; 4 0. W. N. 153 (19 A. 434 confirmed). The old r. 3, 
sub*ralo (8) provided that on the i>asstog of a final decree for foreclosure the 
debt secured by the mortgage shall be deemed to be discharged. The recent 
amendment has changed the position and the new r. 3, sub-rule (3), says on the 
passing of a final decree for foreclosure all liabilities to which the defendant 
is subject in respect of the mortgagor on account of the suit that is to say sH 
costs, charges and expenses, vtde t. 2 (1) (a) (in) shall be deemed to have 
been discharged. 

'* That an account be taken of what will bo due” — Principles of 
accounting in mortgage suits. — The soheaie and intention of theT. r. 
Act lY of 1882, was that a general account should be taken once for all, ac 
an aggregate amount be stated in the decree for principal, interest and cos 9 
due on a fixed day, and that after the expiration of that day, if the proper > 
should not be redeemed, the matter should pass from the domain of contrac 
to that of judgmout, and the rights of tho mortgages should henceforth depsn • 
noton tho cootouts of the bond, but oathe directions in the decree-^ 
Sundar Koery.Bai Sham KHshen.Zi^O. 150 (P. C ) ; 11 0. W. N. 24^- 
6 0. L. J. 106. 

Id order to avoid a multiplicity of mortgage suits, if in a mortgage suit 
all mortgagees, prior and subeequent, are parties, a decree for accounts is 
on the plaintiff’s mortgagee, and the defendants if they appear and P^ 

tho mortgages, are entitled to ask for a decree for an account on 

their mortgages and a declaration of their right to participate in tho 
Bale proceeds in order of priority. An account is then taken of wbat^ I9 , 
on each mortgage and the sums so found due to each mortgagee are 
in one report, and the sale proceeds are divided subsequently 
plaintiff and tho puisne mortgagees in accordance therewith.— 

V. Taro Chand, 33 0. 92. 

Tho essence of a foreclosure and redemption suit is, that in such 
each ifflrty is entitled to enforce his rights. A plaintiff claiming foredo 
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’is bound, upon accounts being taken, i! the balance is against him, to pay 
that balance ; on tho other hand, a plaintifT claiming a redemption, must 
•submit to a decree lor sale or foreclosure, if he makes default in payment ; 
and to avoid a multiplicity of suits, it is necessary under a decree for foreolo* 
•sure or redemption that the accounts between the parties should be settled 
and discharged, if the balance is against any party he must pay it (6 C. 377, 
16 C. 682 referred to). In a redemption suit, the mortgagor is entitled, ns in 
a question with his mortgagee, to have a general account taken of what is 

• due upon the mortgage, and the fact that the mortgagor then declared in his 
.pleading his intention of bringing a separate action for recovery of the pro- 
fits received by the mortgagee after refusal of his tender, docs not entitle 
him to maintain an action for damages (or wrongful detention of property 

-after the tender, which would have been wholly unnecessary, if the claim 
urged in the latter action, had been put forward and given effect to in that 
litigation . — Halyabadi Behara v. Iltra Bali, 5 G. L. J. 192 i 34 C. 223 (20 0. 
322 referred to). 

"When a mortgagee undertakes to collect rents from the tenants of the 
property comprised in his security and to apply them in satisfaction of 
his dues, if he himself is one of tho tenants he must, when accounts aro 
taken, allow credit for the rents payable by him, altbougb, if, at that time, 
a suit was brought for recovery of the rent, it might bo held to bo barred by 
nimitation . — Bam Nath v. Brahmamoyi, \ c. L. J, 631. See also Sheo Saran 
. Singh v. Mdhabir Pershad, 32 0. 076 : 2 C. L. j. 73. 

'Where a mortgage*deed is silent as to possession, and there is no 
agreement to the contrary, a mortgagee, who takes possession, takes also 
the obligation upon him to account for the rents and profits during the 
‘time he is in possession.— 'lladar* v. Baldeo Prasad, 21 A. 351 (F. B.) Set 
also Oanga Mulih v. Bayaji, 0 B. 669, C70. 

Where a person who had an interest in the mortgaged property was not 
made a party in the suit brought by the mortgagee, his rights are not affected 
and he is still entitled to redeem. In allowing him to redeem, accounts 
must be taken on the footing of a mortgage which subsists and which it is 
sought to redeem and not merely on payment of the decretal amount: In 

• calculating the amount payable, interest should be made payable at the 
•mortgage*rato up to the date fixed in the decree for redemption . — Jnanendra 

Nath V. Shorashi Charan, 49 C. 626. 

In a Suit for redemption of an usufructuary mortgage, tho mortgagee 
is not responsible for the omount of the gross rental as shown in the 
_jamabandi, but only for such sums as were actually received by him or on his 
behalf and such sums, if any, as might have been received by him, but for 
'his own neglect or fault.— Banarsi Panhad v. Bam Waroi'n, 7 C. W. K. 

• 614 (P. 0.). 

In n suit for redemption, mode of taking accounts and calculating 
•interest pointed out . — Nandu Sahu v. Jtam Lakhan, 9 0. L. J. 633. 

A mortgagor seeking to redeem most prove how much of the debt and 
intoroat has been repaid. The duly of the mortgagee in possession is to keep 
a full, true and accurate account of the actual receipts and disbursements. 
'The mode of taking accounts pointed ont.—ffundanmclv. JToshtfcat, 2CB, 363. 



2100 


CODE OP OITIIj PEOCEDUBB 


Sch. I. Or. SXSIV. 

r. 8. 


Ordinarily, a suit for an accoant upon a mortgage cannot be maintained- 
by a mortgagor unless he asks for redemption also . — Bari y. Lahshman, 6 B. 
614 and Shankarapa v. Danapa, 6 B- 604. 

The fact that a purchaser of the equity of redemption received a certain- 
sum for payment to the mortgagee does not preclude him from claiming, 
from the mortgagee an account of the income of the mortgaged property.— 
Jafree Begum y. Gunga Bam, 3 Agra 91. 

In a redemption suit, a mortgagee is entitled to credit for reaeonable' 
costs of repairs, if he renders an account of rents and profits . — Lakshman v. 
Bari, 4 B. 584. 

Under the ordinary law of mortgage, the mortgagor is bound, sc long 
as the equity of redemption remains with him, to indemnify the estate 
against expenses incurred in protecting the tMXe.-^Damodar 7. YamariTav, 9'' 
B. 435. See Pohree Saheb v. Pokree Beary, 21 M. 32. 

In a suit for account and redemption, if the mortgagee, on taking the 

accounts, ia found to bare been orerpaid, the general practice is to order 

the payment, by him, of the balance due to the mortgagor with ' 

from the date of the institution of the suit,—- .Tflncyf v. Janaji, 7 B. 185. 
See also Ramchandra r. Janardan, 14 B. 19, 

In a suit by a mortgagor (or redemption, the assignee of a roorfcgagfl®’ 

ia bound by the state of the account between the mortgagor and the mortgag®®* 
whore the assignment was made without the knowledge of the mortgagor. 
Chinnayya v. Ohidambara Cketti, 2 M. 212. 

In a suit for redemption of laud which has been sub-mortgaged 
mortgagee in which the sub^mortgagees are co-defendants, tb® mortgage® 
is entitled to have an account taken of the sub-mortgage. 
should direct an account of what is duo to the original mortgagee tn® 

of what is due to r ' * < .« • - Mter 

of the sum due to ■ • . 

and on payment o ' ' • q 

gagee both shall ri . ' .4. 

Where a mortgagee in possession pays the Government revenue which 
was payable by the mortgagor, he has a right to tack on the amount so pai 
to hia mortgage debt — Imdad Basan y. Badri Prasad, 20 A. 401 ; Kamay 
Naik V. Devapa, 22 B. 440. See also Jaijit y. Gobind, 6 A. 303. 

A mortgagee in possession is bound to produce the accounts of 
tion and disbursement and to swoar to them. — Behind Lai v.Oolu 
Chundcr, 9 W. E. 592; Gohick Ghunder y. Bohun Loll, 5 W. , j 
Bam Lochun v. Kiinkya Lall, 6 W. B. 84 ; and Bamphul v. Waked A t, 

W. R. 6G. . 

A mortgagee is entitled to claim the value of lasting 
they are reasonable ones but b.e should not be allowed to improve the p 
petty to such nn extent as to deprive the mortgagor, in efTeot, of ^hs ”6 
to rodoom.— v. C^wiwbasoiea, 43B. 69; BnyantiLa^f^^ 
Fakira, 45 B. 1301. Whore a mortgagee in possession of a mortgaged ^ar 
Und voluntarily planted fruit trees in it ; keld that ho was not 
compoosation for the valao of tho trees on redoroption bythemortSo » 
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because they ^ero not an acccBsion necessary for tho preservation of tho 
property and they were not planted with tho consent of tho mortgagor.— 
Ma ^ V. Slaung Po Ko, 8 R. 233 (ref. to Nageshar v. Nand Lai, 48 A. 70). 

As to the mode of taking accounts where the defendant is a mortgagee^ 
in possession, see Sunooman Perskud v. Munraj Koonweree, 6 M. I. A. 393 : 
18 W. E. 81-n. 

As to the mode of taking accounts, tee also Jaijit Bat v. Qobind Tiwari, 
6 A. 303 and 310, and Madari v. Baldeo, 27 A. 351 (F, B.). 

Decrees in foreclosure suit. — The decree passed under this rule is not- 
a money-decree. The order absolute for foreclosure, so far from directing the- 
payment of the mortgage-debt, has tho effect of discharging the debt. If, in a 
foreclosure suit, the mortgagor thinks fit to pay the mortgage-debt, and thus 
save his interest in the property, he does so by reason of the obligation, which 
he undertook when he executed the mortgage security, and with a view to- 
preserve the property, and not in obedience to tho order of the Court, Any 
payment made by him will not bo in execution of the decree. The decree nisi 
puts him under no obligation to pay the debt, -but simply declares what the 
consequences of the non-payment will bo. — Shan Sunder v. Muhammad’ 
Ihtisham AH, 27 A, 601 : 2 A. L. J. 180 (P. B.). 

'Where in a suit upon a mortgage by conditional sale, the plaintiff' 
mortgagee prayed that the defendant should be debarred from the right to 
redeem in case the money was not paid within a certain time and the Court 
passed a decree in the following terms, "that the claim bo decreed with costs 
and interests and that tho defendant do pay to the plaintiff the decretal money 
within two months," Held, that the decree though irregular as to the form, 
was, in effect, a decree for foreclosure within the meaning of this rule and 
that after the decree had been made absolute, it was not open to tho defend* 
ant to object to the delivery of possession.— Jo{?endra Chandra v. i?a»no Nath,. 
4 0. L. J. 538. 

Pendency of an appeal against a preliminary decree made under this rule 
does not prevent tho Court which passed the decree from making it. 
absolute.— 3/adan Mohon v. Bam Hun, 1 C W. N. 197 

A foreclosure decree obtained by a prior mortgagee was redeemed by a 
puisne mortgagee, who was a party to tho suit. Held, that the puisne mortgagee 
acquired all the rights and powers of tho prior mortgagee as such; but the 
rights so acquired wore not such as could be worked out in execution of the 
decree made in favour of the prior mortgagee, that decree having been 
discharged by payment. A separate suit to enforce the rights was not barred 
by S. 244, C P Code, 1882 (S. 47). The form of order given in this rule 
contemplates a suit between one mortgagee and the mortgagor only and 
should be treated as a common form not to be literally followed in every suit 
for foreclosure, but to bo adapted to the particular circumstances of each- 
case.— (?opi Narain y. Dansidhar. S2 I. A. 123:9 0. W. N. 677 (P. C.) : 
2 C. L. J. 173 (24 A. 179 reversed). 

In case of several incumbrances, the second mortgagee has the first 
right to redeem, and is liable to be foreclosed in default of payment. After- 
the foreclosure of the second mortgagee, the third mortgagee is entitled to- 
redeem on payment of the amount originally certified to be due to the first. 
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Ordinarily, a suit for an aocoant upon a mortgage cannot be roaintained. 
by a mortgagor unless he asks for redemption also.— San v. LaJcshman, 5 B. 
614 and Shanliarapa v. Danapa, 6 B. 604. 

The fact that a purchaser of the equity of redemption received a certain’ 
sum for payment to the mortgagee does not preclude him from clairoiDg. 
from the mortgagee an account of the income of the mortgaged property.— 
Jafree Begum, v. Ounga Bam, 3 Agra 91. 

In a redemption suit, a mortgagee is entitled to credit for reasonable- 
costs of repairs, if he renders an account of rents and profits . — Lahhman v. 
Sort, 4 B. 584. 

Under the ordinary law of mortgage, the mortgagor is bound, so long 
as the equity of redemption remains with him, to indemnify the estate ' 
against expenses incurred in protecting the title . — Damodar v. Vamanrav, 9» 
B. 435. Sea Pokret Saheh v. Pokree Beary, 21 M. 32. 

la a suit for account and redemption, if the mortgagee, on taking the 
accounts, is found to hare been overpaid, the general practice is to order 
the payment, by him, of the balance due to the mortgagor with interest ■ 
from the date of the institution of the suit . — janoji v. Janoji, 7 B. 185. 
See also Bamchandra v. Janardan,li B. 19. 


In a suit by a mortgagor for redemption, the assignee of a mortgagee 
is bound by the state of the account between the mortgagor and the mortg®8®®» 
where the assignment was made without the knowledge of the mortgagor**^ 
Chinnayya v. Chidamhara Chetti, 2 M. 212. 


In a suit for redemption of land which has been sub-mortgaged by the* 
mortgage© in which the sub-mortgagees are co-defendants, the mortgage®' 
is entitled to have an account taken of the sub-mortgage. The iudgm®’®* • 
should direct an account of what is due to the original mortgagee and th®n 
of what is due to the sub-mortgagee; and that upon payment to the latter 
of the sum due to him and not exceeding the sum due to the original mortgage® 
and on payment of the residue, if any, of wbat is due to the original 
gagee both shall reconrey to the mortgagor.— '27n>"flyan v. Ganoji, 15 B. v9^* 

Where a mortgagee in possession pays the Government revenue which* 
was payable by the mortgagor, he has o right to tack on tbe amount so paw 
to hi9 mortgage debt — Imdad Basan v. BadH Prasad, 20 A. 401 ; Kamava 
Balk V. Devapa, 22 B. 440 See also Jaijit v. Gohind, 6 A. 303. 

A morlgageo m poasessioa is boond to produoo tbo occounte of 
tion and disburaemont and to swoar to them.—Mohmi Lai 
Chmdcr, 9 W. n. 692 ; aoUick Chmier y. Mohm Loll, 6 W. B. 271; 
Bam Lochun v. Kanhya Lall, 6 W. K. 84 : and liamplMl v. Wahed Alh 1‘ 
W. R. 6C 


, ^ mortgag-jo is entitled to claim the value of lasting improvome*^^^ 

they are reasonable ones but he should not be ollowed to improve the 
THjrty to surix - o ortgagor, in effect, of the ngW- 

13 B. 09 ; Dayana LanmaoJ- 

\ ‘ I 'i I ■ ■ ’ Possosaion of a mortgaged 

land voluntarily planted fruit trees in it ; held that bo was not entitled to 
componsation for tho valao ot tho trees on redomption by Iho morlSSSO^.' 
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because they ■were not an acceasion necessary for the preservation of the 
property and they wore not planted •with the consent of the mortgagor. •— 
Ma>^ V. ilaung Po Ko, 8 E. 233 (ref. to Nageshar y. Nand Lai, 48 A. 70). 

As to the mods of taking accounts whoTo the defendant is a mortgages' 
in possession, see Hunooman Pershud v. Munraj Eoonweree, 6 M. I. A. 393 : 
18 W. E. 81 -n. 

As to the mode of taking acconnts, sea also Jaijtt Bai v. Gohind Tiwari,. 
6 A. 303 and 310. and Afadari v. Baldeo, 27 A. 351 (P. B ). 

Decrees lo foreclosure suit. — ^Tbe decree passed under this rule is not- 
a money-decree. The order absolute for foreclosure, so far from directing the- 
paj-meot of the mortgage-debt, baa tho effect of discharging the debt. If, in a 
foreclosure suit, the mortgagor thinks fit to pay the mortgage-debt, and thus 
save his interest in tho property, he does so by reason of fcba obligation, which 
he undertook when he executed the mortgage security, and with a view to- 
preserve the property, and not in obedience to the order of the Court. Any 
payment made by him will not bo in execution of the decree. The decree nisi 
puts him under no obligation to pay the debt, -but simply declares what the 
consequences of the noa-payment will be.— Sunder v. Muhammad' 
PiUsham AH, 27 A. 601 : 2 A. L. J. 180 (P. B.). 

Where in a suit upon a mortgage by conditional sale, the plaintiff' 
mortgagee prayed that the defendant should be debarred from the right to 
redeem in case tbo money was not paid within & certain time and the Court 
passed a decree in the following terms, “that the claim bo decreed '^ith costs 
and interests and that the defendant do pay to the plaintiff the decretal money 
within two months.'’ Held, that the decree though irregular as to the form, 
was, in effect, a decree for foreclosure within tho meaning of this rule and 
that after the decree had been made absolute, it was not open to the defend- 
ant to object lo the delivery of possession. — Jogendra Chandra v. Hama Natk,. 
4 0. L. J. 533. 

Pendency of an appeal against a preliminary decree made under this rale 
docs not prevent the Court which passed the decree from making it- 
absolute.— Jlfadan Mohon v. Bam Suri, 1 0. W. N. 197. 

A foreclosure decree obtained by a prior mortgagee was redeemed by a 
puisne mortgagee, who was a party to tho suit. Beld, that the puisne mortgagee 
acquired all the rights and powers of the prior mortgagee as such; but tho- 
rights so acquired wore not such as could be worked out in execution of the 
decree made in favour of the prior mortgagee, that decree having been 
discharged by payment. A separate suit to enforce the rights was not barred' 
by S. 244, 0. P. Code, 1882 (8. 4^. The form of ordcr'givon in this rule- 
contemplatcs a suit between ono mortgagee and the mortgagor only and 
should be treated as a common form not to be literally followed in every suit 
for foreclosure, but to be adapted to the particular circumstances of each- 
cass.'^Gopi Karainr. Pansidhar,33 I. A. 123:9 0. W. N. 677 (P. C.) : 
3 C. L. J. 173 (24 A. 179 reversed). 

In case of several incumbrances, tbo second mortgagee has the first- 
tight to redeem, and is liable to be foreclosed in default of payment. After 
the foreclosure of the second mortgagee, tho third mortgagee is entitled to* 
Tedecm on payment of tho amount originally certified to be duo lo the first. 
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-mortgagee together with the subsequent interest and costs due to the first 
mortgagee. In default, he is foreclosed. The process continues in this 
way until the mortgagor is reached, and if the mortgagor fails to redeem, 
the mortgaged property becomes vested in the mortgagee free from all 
incumbrances . — Narayan Venkoba v. Pandurang, 7 B. 526 ; Ttilsa v. Khub 
•Chanda 13 A. 581; Auhindfa ■v.Ghunnoololl, 5 0, 101 and l^arayan r, 
Ganoji, 15 B. 692; MuthuVijiav. Venkatachellam, 20 Id, 35 ; and Gokul 
Das V. DeM Prasad, 28 A. 638 : 3 A. Ii. J. 548. 

Sub-mortgagee’s right to sue for foreciosute. — A sub-mortgagee 
may sue for foreclosure or sale to the same extent as the mortgagee 
himself. — Mu(hu Vijia v. VenkatachaXlam, 20 M. 35 ; 2alci Hasan v. Veonatk, 
10 C. L. J. 470. For other cases, see notes under rr. 4 and 5 post under 
heading “ Sub-mortgagee's right to sue for sale.” 

Effect of appeal on the date fixed for payment. — Where, in a suit 
. on a mortgage, the decree of the appellate Court simply dismisses the appeal 
leaving the decree of the first Court untouched, the time for redemption 
would run from the date of the decree of the first Court . — Bhola Nath v. 
Kanii Chundra, 25 0. 311 (11 B. 172 disiinguisked). Approved in Faiznddi 
Sardar y, Asvmuddi Bisxcas, 11 0. W. N 679, Basanta Kumar r. Badharant, 
26 0. W. N. 440 : 36 0 L. J. 159 : 70 I. 0. 735 ; Bamasivami v. Sundar, 
31 M. 28 ; Aminabt v. Stdku, 17 B. 547 ; Pancku Sahu v. Sheikh Midiatnmadt 
7 P. 76, See contra, Satwaji v. Sahharial, 89 B. 175. 

When a decree gives a right of redemption within aceitain specified 
period with a certain specified result to follow, if redemption is not made 
•within such period, the mere fact of on cp ’ ‘ ' ■* .‘..i-j*-*"* 

not suspend the operation of such a decre , - 
•extends the period limited by tbeoriginj 
will be barred if not exercised within tho . 

Dharam Singh, 18 A. 455 (18 A. 223 apiylied). The mere fact of an appeal 
having been preferred does not operate to stay the proceedings under 
Or. XXXIV. r. 3 . — Eajbans v. Askaran, 125 I. C. 113: A. I. B. 1930 
Tat. 227. 

But the Court should, when the appeal is dismissed, give the mortgagor 
:an oppQi'tunity to make an application for extension of timQ.^Manavikratnan 
V. Unmappan, 15 M, 170. 

Tho summary dismisial of an appeal cannot have the effect of extending 
tho time fixed for payment under the decree appealed from. — Dattatraya v. 
Wasudeo, 47 B. 956 : 76 I. C. 102S: A. I. B 1924 Bom. 98. Withdrawal of 
tho appeal does not give a fresh poriod. — Patlojiy, Qarnu, 15 
•Ohndaaaina v. Mohant Ishivargar, 16 B. 243, 

DellYery of title deeds.—Whoro tho preliminary and tho final dwfc® 
in a mortgage suit directed defendants to deliver up to plaintifi^s all a<wp' 
ments in their possession or power relating to tho plaint propot^y 
not provide for an alternative relief, viz., payment of damages, in 
•of non-doHvery, held, that tho Court could not grant such oltoj;°^“I 
relief by way of execution ; Harolh Sivaraman v. Sesha Patlar, 43 M. U *'• 
350: 10 L. W. 589. 
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Partial foreclosore. — Wbore sovoral parties have an intorost in a. 
mortgage, it is not competent for one of them to foreclose in respect of his. 
fractional share. — Bhora Boy v. AMaek Roy, 10 W. E. 476. 

A suit for foreclosure was partly decreed and partly dismissed, and the 
plaintiff appealed against the portion of the claim dismissed. The appeal 
was also dismissed and within three years from the dismissal of the appeal 
the decree-holder applied for an order absolute for foreclosure. Held, that 
the application was not barred ; the proceedings to foreclosure must be 
proceedings to foreclose the mortgage as a whole. There can be no partial 
foreclosure. — Sham Swidar v. Muhammad Ihtiskam, 27 A. 501 (P. B } : 2 
A. li. J. 110. See also Fttzholmes v. Bank of Upper India Lid., 54 I. A. 52 
8 L. 253 ; 100 I. 0. 22 : A. I. E. 1927 P. G. 25. 

"Where the whole of a mortgage-debt was due to the persons claiming 
under the mortgage jointly and not eevorally, and a person entitled to one 
moiety of the debt foreclosed the mortgage as to that moiety, and sued the 
different mortgagors lor possession of a moiety of their interests in the 
mortgaged property in virtue of the mortgage and foreclosure ; held, tbat- 
tho foreclosure was invalid and thoauH was not maintainable. — Bishan Dial v. 
Manttt Bam, 1 A. 297 See also Chandtka Stnyh v. Pohkar Singh, 2 A. 906^ 
But sea Btsheshar Singh v. Laik Stngh, 5 A. 257. 

If an order absolute for foreclosure or sale can be made without 
notice to the mortgagor.^An order absolute for the foreclosure under this 
rule cannot bo made without previous notice to the mortgagor.— 
Narayana v Papayya, 8 M. L. J. 205: 22 M. 133 : Tara Prosad r. Bhobodeb, 
22 C. 931 But see Krishna v. Muthusami, 25 M, 606 ; Pandu Prabhu 
V. Juje Lobo, 27 M. 40; Tara Pado v. Kamini,2^ 0. Malhkar- 

funadu v. Lingamurli, 25 U. 244 and 300; Mahadeo r. Sabha Hath, 97 I. 0. 
277 : 24 A. L. J. 914 : A. I. B 1926 All. 757, where a contrary view was taken. 
In the Pull Bench case of Btbi Tasliman v. Earihar Mahto, 32 0. 253 
(F, B.) : 9 C. W. N. 81, it has been held that where an order absolute has 
been made under Ss. 87 or 89 of the T. P. Act, without notice to the 
mortgagor, the Court has on inherent power to deal with an application to 
set aside the ' ' ' ’ • 

anbstanti&tcc 

10 0. W. N, 

In Mahomed Taki v. W. A. Thomas, 4 C. L. J. 317, it has been held that no- 
notice to the mortgagor is necessary before an order absolute for sale and that 
the Full Bench case of Bibi Tasliman v. Harikar Mahto, 32 0. 253 (P. B.) does 
not lay down any such rule. 

Notice to the judgment-debtor is not prescribed by law before making 
a final decree on the application of the decree-holder but in practice it is 
given on the principle that it is just and proper to hear the opposite party ; 
Babooji V. Bam Gopal, 19 N. L. B. 124 : 73 I. C. 32 ; Basan y. Bangayan, 
30 h. W. 551 : (1929) if. W. N. 867. It must be given where no date has 
been fired for the passing of a final decree. — Sr* Marulhi v. Subramania, 
118 I. C. 831 : A. I. E. 1929 Mad. 393. 

In a suit for foreclosure of a mortgage in which a minor defendant was 
interested the plaintiS's named the minor’s father as bis goardian and on his- 
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not appearing the Naztr of the Court was appointed gaardian. A prelimi* 
nary decree was passed. At the time of the final decree notice was served 
on the father and not on the Ntxzir. On a suit by the minor to have the 
'final decree set aside, held that the minor was not prejudiced and so was not 
entitled to the relief claimed. — Mdhadeo v. Scmna/ft, 48 A. 828 ; 97 1. 0. 
277 : A. I. R. 1926 All. 757. So far as the Central Provinces are concerned 
there is a practice of giving notice ; and if the notice has not been served 
“the Court has jurisdiction to set aside an ex parte decree so made. — Pochanna 
V. Pochanna, 120 I. C. 333: A. I. B. 1930 Nag. 136 Though not obligatory, 
•notice should be given, and if it is not given the Court does not ultra 
■vires — Venkatarama v. Marndachala., A. I. E. 1931 Mad. 795. 

Defendant absent at the passing of final decree — Decree is ex parte 
and Or. IX, r. IS applies. — Although no notice to the defendant has been 
prescribed under r. 3, Or. XXXIV, and thus no notice is necessary, the 
proceedings between the preliminary and the final decree in a suit for 
■foreclosure, that is, between the decree prescribed by r. 3 and the decree 
prescribed by r. 3, are proceedings in the suit and for that reason the 
provisions Or. IX, will attach to those proceedings. A decree passed in the 
absence of the defendant must be considered an ex parte decree and the 
provisions of r. 13, Or. IX apply to have it sat aside. The Court has therefore 
jurisdiction to set it aside under r, 13 and the defendant has a right to 
show, that he was prevented by a sufficient cause from appearing at the 
passing of the final decree; Aft. Fahiman r. Atoadh Behari Lai, 

1929 All. 279: 27 A. I*. J. 876: 119 I. C. 246 {A I. B. 1926 All. 757, 
.39 A. 5S2, A. I. R. 1922 All. 383, 32 0. 263 (P. B.), applied). 

Power to enlarge time — In granting time, the Court should take 
'into consideration the magnitude of the sum involved, the arrears of interest 
and the value of the security, and whether the mortgagor has prospects of 
raising the required money. — See Fisher on Mortgages, Para 2958. 

Under the Transfer of Property Act it was held that in a 
•foreclosure action the mortgagor can redeem at any time until the order 
absolute is made under this rule. — Poresh Nath v. Bamjodti, 16 0. 246; 
Somesh v. Bam Krishna, 27 G. 705 : 4 C. W. N. o99 ; Narayana v. Papayv^t 
22 M. 133 ; Ntkalt v. Mittar Sen, 20 A. 446 ; Alimea v. Bosltan Alt. 3 
■0. L. J. 633; Ysa/ AU v Kasm AH. 26 0. W. N. 532. In Sah'g Bam v. 
Jifuradan, 25 A. 231 (following 20 A. 446 and 27 0. 705), it has been further 
held that the mortgagor is not deprived of his right to redeem by the faot 
•that under an order of the Court, not being an order under S. 87 of the 
'T. P. Act, the mortgagee has been put into possession of the mortgaged 
property. See also Debt r. Jaikaran, 34 A. 479. It has been held undw the 
Code that if the mortgagor deposits the rodomption money into Cour^ 
'before the passing of the final decree, though after the date fixed for pay* 
mont and the deposit is accepted by the Court it becomes an offeetto 
•doposit.—Bepin Behary v. Mokunda Lai, 36 0. 123: 1 1. C. 730: Tsa/Ah • 
ruu'm Afi. 26 0. W. N. 633 (following PowA v. Samjodu, 16 0. 

Alimea v. Boskan AH, 3 G. ti. J. 633). But it has also boon hold th.at t 
proviso to Or, XXXIV, r. 3 (2) gives the Court a discretionary power 
eitcod the time for the payment of the doototal amount, but a mortgag 
bns no absolute right to pay the money after the expiry of the aj. 
ipariod oven though no final decree bag np to the time of such payfflonl' bo 
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toade. — Bainahar v, Ghamra, 4 Pv Ii. J. 347 : 61 I. 0. 881 ; Munigesa v. 
Bamasami, 39 M. 882 ; 31 1. C. 200. 

Tho Judicial Committee held that where oo good cause is shown there 
'is no jurisdiction in the Court to extend the time specihed in the prelimi* 
nary decree for payment of the mortgage money. — iToUlal v. Ojtar Singh 
55 1. A. 207 : 55 0. 831 : 26 A. L, J. 600 : 32 0. W. N. 796 ; 30 Bom. L. K. 
■-856 : 109 I. 0. 467. Notwithstanding this it has been pointed out that 
where no final decree debarring the defendant from the right to redeem the 
>inortgaged property has been passed, tho defendant is entitled to make the 
payment and to ask for a final decree ordering delivery of documents, re-trans* 
•fer, and possession. — Sant Bakhsk v. Bhagwandin, 131 1. C. 435 : 8 0. W. N. 
142:A. I. B. 1931 Oudh 121 (in this case tho alteration made in 1929 as 
regards rr. 2 and 3 in this respect has been explained). 

In the case of a decree for redemption or for foreclosure, both of which 
•decrees stand in this respect upon the same footing, no extension of time 
limited by the decree for payment of the decretal amount can be made 
-except for good cause shown.— i?a*» Lai v. Tulsa Kuar, 19 A. 180 (16 C. 246 
•dissented from ; 16 M dtstingmshed). See also Baja Ram v. Chunni Lai, 
19 A. 205 ; Sarjas Bai v. Bameskar, 20 A. 354 ; Akkack Mondal v. Aminuddi 
ZluUik, 23 0. W, N. 439 ; 50 I. 0. 937. But see Eedar Nath v, Ealt Ckurtty 
25 0. 703 (P. B.) ; 2dusst. Manjari v. Surajmal, A. I. B. 1928 Nag. 833 : 
25 N. L E. 176 ; 111 I. 0. 294. 

Under Or. XXXIV, r. 3 sub-rnl© (2) in a suit for foieclosuTe where the 
payment ordered by the preliminary decree is not made within the time 
'fixed, the Court is bound, on being moved in that behalf by tbe plaintiff, to 
pass a final decree for foreclosure. Under the proviso to sub-rule (2), 
however, the Court h ‘ ’ . ' • '■> enlarge the 

time for payment. Bu’ - • ofc at liberty 

to grant even a short ■ ... 'jurisdiction 

to grant an extension u • • ” .TiakurUjtar 

Singh, 109 I. 0. 467 : 55 I. A. 207 : 55 C. 821 (P. 0.) : A. I. B. 1928 P. 0. 
137. < 

The expression ‘good cause’ should be interpreted liberally with 
leniency to the debtor. — Narayan v Sangidas, 109 I. 0. 770 : A. I. K. 1928 
Nag. 301. It must bo alleged and judicially proved. — Wamanrao r. Bhagwan, 
119 I. C. 680. The mere fact that tbe amount was large and the delay small is 
not sufficient. — Barnnarayau v. XJkanda, 116 I. 0. 611 : A. I. B. 1929 
Nag. 263. 

An application to extend the time fixed by a preliminary decree for 
'foreclosure made after the expiry of that time is entertainable. Tbe question 
. ‘ ' * ' ’ * ' in is a question of fact to 

. particular case.— £’on%at 


Until an order for foreclosure absolute has bean made under S. 87 of 
•tho T. P. Act, IV of 1882 (this rule), the mortgagor maybe allowed, on a 
proper application, to redeem the mortgaged properly . — Narayana y. 
Papayya, 23 M. 133 ; ifonifcarytinadi* v. I<i«pamuTti, 35 M. 244, 239 (F. B.); 
Vedapuratli v, Valtabka, 25 11. 300 (P. B.) ; Nandram v. Bainji, 23 B. 771: 
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Jshioar v. Gopal, 23 B. 102; Shaihh Somesh v. Bam Krishna, 4 0. W. N. 099' 
(16 0. 246, 22 M. 133 referred to). ■ - ■ 

This rule does not allow'the Court to postpone the date of payment on 
the application of an outsider. The provision regarding the power of the 
Court to postpone the date of payment relates to matters as between the 
mortgagor and mortgagee. — Akshya Kumar v. Surf a Kumar, 6 0. W. N. 654. 

The mere fact that an appeal has been lodged is not sufEcienfc ground! 
for enlarging the time. — Iswargar v. Ghunda Sama, 13 B. 109 ; Aminaht v. 
Sidu, 17 B. 547. See also Bam Golam v. Barsati Stngk, 10 0. W. N. 910,. 
where it has been further held that a Court has no power, of its own’ 
motion, to extend the time provided in S. 89 of the T. P. Act, for making 
an order absolute. The appellate Court, when it affirms the preliminary decree 
of the lower Court, is neither bound to fix a period of six months for payment 
after its decree nor is it bound to extend the time for payment fixed by the- 
lower Court. — Magbul v. Pateshri Partab, 27 A. L. J. 976; 1181. 0. 670: 
A. I.E. 1929 All. 677.' 

Where no sufficient cause for non-payment is shown and no extension 
of time is granted the Court is bound to make the preliminary decree final.— ' 
Bhanu v. Pratap, 122 I. C. 443 : A. I. B. 1930 Kag. 178. 

Appeal.~An order under r. 3 or 4 or 8 of Or.' XXXIV refusing to 
extend the time for the payment of mortgage money is appealable.— 5 m • 
Or. XLIII, r. 1. Cl. (o). 

The preliminary and the final decree are separately appealable.—^M 
S; 97 of the Coda. ' 

If the order refusing to extend the time is a part of the order which 
directs that, the preliminary decree should be made final and a final decree 
is passed, an appeal from the order refusing the time, on the ground of it3 
being an interlocutory order, is not maintainable, — Tikaram v. Orikar, 124 
I. C. 241 : A. I. K. 1930 Nag. 240. 

* An order dismissing an application for a final decree in a mortgage 
suit is a decree and appealable as .such. — Nathu Mai v; Uda Bam, 137 I. C. 
273 : 33 P. L. B. 66 : A. I, E. 1932 Lab. 214 (foUounna 42 M. 62). 



appeal and not from the date fixed for payment by the original decree.— 

V. Gendan, 63 I. A. 197 ; 6 P. 24 (P. C.) : 98 I, 0 499 : A. 1. E. 1926 P. 0. 
(approving Gafadhar v. Kishen, 39 A, 641 : 16 A. L. J. 734 ; 42 I. 0. 93^ 
following Abdul Majid v. Jawahir, 36 A. 350 (P. 0.) : 12 A. L. J. 624: lo 
0. W. N. 963 : 27 M. L. J. 17, and overruling Madho v. Nihal, 88 A. 21 ^ _ 
A. L. J. 985 : 30 I. 0. 494). See also Nizamuddin v. Bohra, 40 A. 203 : 43 I. 
870 ; Jayanii v. Vamisetii, 44 M. 714 ; 64 I. 0. 470. In the above cases it n'' ' 
boon hold that the application is governed by Art. 181 of the Ijirnitatjon Ao^ 
the period being 3 years. And it has been held that oven if the period of 
•years has elapsed during the pondoncy of the appeal, still the said porio 
should run from the dato of the decree of the appellate Court. — Fiiiholtne^ • 
The Dank of Upper India Ltd., 64 I. A. 62 : 8 L. 253 : 100 I. 0. 29 : A. I* 
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1927 P. C. 25. In the case of an instalment decree by consent, the limits-* 
tion is 3 years from date of default and not date of deeree.^Naniu y. 
Parmatmanand, 130 I. C. 487 : 29 A. I/. J. 59 : A. I, B. 1931 All. 340. 

The dismissal of an application for a final decree in a mortgage suit for 
failure to pay batta cannot bo construed asa dismissal of the suit itself. After 
a preliminary decree has been passed the Court has no power to dismiss the 
suit. Nor does the dismissal of the application preclude another for the 
same purpose. — Sriramuluv. Firmo/K.Srtramulu,liO I. C. 324: 63 M. L. J. 
719 : (1932) M. W. N. 1191. 

Transferee from mortgagee may apply for a final decree. — See 
Batnakar v. Chamra, 51 1. 0. : 4 P. Ii. J. 347. 

Payment into Court , — See notes nnder Or. XXXIV, rr, 4 and 5. 

Consent decrees and awards. — See notes under rr. 4 and 5, post. 

Costs and interest — See notes under Or. XXXIV, rr. 10 and 11, post, 

4 . (1) In a suit for sale, if the plaintiff succeeds, the 
PreUminary Court shall pass a preliminary decree to the 
decree In suit for effect mentioned in clauses (a), (&) and (o) (i) of 
sub-rule (1) of rule 2, and further directing 
that, in default of the defendant paying as therein mentioned, 
the plaintiff shall be entitled to apply for a final decree directing 
that the mortgaged property or a sufficient part thereof be sold, 
and the proceeds of the sale (after deduction therefrom of the 
expenses of the sale) be paid into Court and applied in payment of 
what has been found or declared under or by the preliminary 
decree due to the plaintiff, together with such amount as may 
have been adjudged due in respect of subsequent costs, charges, 
expenses and interest, and the balance, if any, be paid to the 
defendant or other persons entitled to receive the same. 

(2) The Court may, on good cause shown and upon 
terms to be fixed by the Court, from time to time, at any time 
before a final decree for sale is passed, extend the time fixed for 
the payment of the amount found or declared due under 
sub-rule (1) or of the amount adjudged due in respect of subse- 
quent costs, charges, expenses and interest. 

(3) In a suit for foreclosure in the case of an anomalous 

Power to decree mortgage, if the plaintiff succeeds the Court 

■ale In forecioiore may, at the instance of any party to the suit or 
«ait. of any other person interested in the mortgage- 

security or the right of redemption, pass a like decree (in lien 
of a decree for foreclosure) on such terms as it thinks fit, 
including the deposit in Court of a reasonable sum fixed by the 

• CP. C.— 133 
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Court to meet the expenses of the sale and to secure the 
performance of the terms. 

(4) Where, in a suit for sale or a suit for foreclosure in 
■which sale is ordered, subsequent mortgagees or persons deriving 
title from, or subrogated to the rights of, any such mortgagees 
are joined as parties, the preliminary decree referred to in 
fiub-rule (1 ) shall provide for the adjudication of the respective 
rights and liabilities of the parties to the suit in the manner 
and form set forth in Perm No. 9, Form 10 or Form No. 11, as 
the case may be, of Appendix T> with such variations as the 
circumstances of the case may require. 


5. (1) Where, on or before the day fixed or at any time 
before the confirmation of a sale made in pur- 
Final decree in guance of a final decree passed under sub-rule (3) 
sn ors&e defendant makes payment 

into Court of all amounts due from him under sub-rule (1) of 
rule 4, the Court shall, on application made by the defendant 
in this behalf, pass a final decree or, if such decree has been 
passed, an order — 

(a) ordering the plaintiff to deliver up the documents 

referred to in the preliminary decree, 
and, if necessary, — 

(b) ordering him to transfer the mortgaged property as 

^ directed in the said decree, 

and, also, if necessary, — 

(c) ordering him to put the defendant in possession of 

the property. 

(2) Where the mortgaged property or part thereof has 
been sold in pursuance of a decree passed under sub-rule |3) oi 
this rule, the Court shall not pass an order under sub-rule (1) of 
this rule, unless the defendant, in addition to the amount 
mentioned in sub-rule (1), deposits in Court for payment to tp 
purchaser a sum equal to five per cent, of the amount of tne 
purchase-money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall 
bo entitled to an order for repayment of the amount of the pur* 
ebase-monoy paid into'Court by him, together with a sum equa 
to five per cent, thereof. 
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(3) Where payment in accordance with sub-rule (1) has 
-not been made, the Court shall, on application made oy the 
plaintiff in this behalf, pass a final decree directing that the 
mortgaged property or a sufiicient part thereof be sold, and that 
the proceeds of the sale be dealt with in the manner provided in 
- sub-rule (1) of rule 4. 


COMMENTARY. 

History.— The above rr. 4 and 5 were substituted for the old rr. 4 
-and 5 by the Transfer of Property (Amendment) Supplementary Act, 1929 
•which came into operation on the Ist April, 1930. The old rules are reproduced 
below: — 


4. (1) In a suit for sale, if the plaintiff succeeds, the Court shall pass 
PreUminarv de mentioned in Ols. (a), (b) and (c) 

tree m a suit for ^ directing that, in default of the defen- 

dant paying, as therein mentioned, the mortgaged property 
*■ or a sufEcieot part thereof bo sold, and that the proceeds 

of the sale {after defraying thereout the expenses of the sale) be paid into 
Conrt and applied in payment of what is declared duo to the plaintiff as 
aforesaid, together with subsequent interest and subsequent costs, and that 
the balance (if any) be paid to the defendant or other persons entitled to 
receive the same. 


(2) In a suit for foreclosure, if the plaintiff sacceods and tho 
Pnver to decree is not a mortgage by conditional sale, the Court 

sale in foreclosore ‘“Stance of the plaintiff or of any person 

inteiestod either m the mortgage-raoney or in the right 
of redemption, pass a like decree (in lieu of a decree for 
foreclosure) on such terms as it thinks dt including the deposit in Court of 
a reasonable sum, fixed by tho Court, to meet the expenses of sale and to 
secure the performance of the terms. [g, 88.] 

5. (1) Where on or before the day fixed, tho defendant pays into 
Final decree in amount declared due as aforesaid, together 

enit for sale with such subsequent costs as are mentioned in r. 10 

tho Court shall pass a decree— ’ 

(o) ordering the plaintiff to deliver up the documents which under 
the terms of the preliminary decree ho is bound to deliver up 
and, if so required, 

(6) ordering him to re-transfer the mortgaged property as directed 
in tho said decree, 
ond also, if necessary, 


(c) ordering him to put the defendant in possession of the property. 

.. such payment is not so made, the Court shall, on applica- 

tion made in that behalf by the plaintiff, pass a decree that tho mortgaged 
property, or a sufficieu^part thereof, be sold, and that the proceeds cf the 

[8. 89]. 


- sale bo dealt with as is mentioned in r. 4. 
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Old r. 4 corresponded to S. 88 of the T. P. Act, 1882, wtb some* 
modifications. 


In sub-rule (l), the words, is declared due to the plaintiff as afore- 

,said’* were substituted for the words " what is found due to the plaintiff " 
which occurred in the old section ; and the words, ‘'together v^ith subsequent' 
interest and subsequent costs*' were added before the words “and that the- 
balance (if any).’’ 

In sub-rule (2) the words “ if it thinks fit ” which occurred after the 
wcrd “ including “ in the old section were emitted. The other changes were 
merely verbal. The old section is reproduced here for comparison 


“ In a suit for sale, if the plaintiff succeeds, the Court shall pass a decree 
to the effect mentioned in the first and second paragraphs of S. 86, and also 
ordering that, in default of the defendant paying as therein mentioned, the 
mortgaged property, or a svffcient part thereof, he sold, and that the proceeds 
of the sale (after defraying thereout the expenses of the sale) be paid into Court, 
and applied in payment of tthai ts so found due to the plaintiff, and that the 
balance {if any) he paid to the defendant or ether persons entitled to recetvt 

the same. 


“ In a suit for foreclosure , if the plaintiff succeeds, and the mortgage *’s not 
a mortgage by conditional sale, the Court may at the instance oj the plaintiff, 
or of any person interested either in the mortgage'money or in the right of’ 
rediv^piion, if it thinks fit, pass a like decice (in lieu of a decree for foreclosure) 
on such terms as it thinks fit, including, if it thinks fit, the deposit in Court of 

a reasonable sum fixed by the Court to meet the expenses of sale, and to secure 

the performance of the terms.*’ 


Old T. 5 corresponded to S. 89 of the T. P. Act IV of 1882, with several 
additions and alterations. The old section was re-cast and re-arranged, 
and the changes introduced by the old rule will appear more clear on 
comparison of the rule with the old section. The words "for an 
absolute,” which occurred in the old section, and the last sentence of the old- 

section which ran as follows, ” and thereupon the defendant's right to redeM 

and the resurity shall both be extinguished, ” were omitted. Section 89, 
T. P. Act, 1882, ran as follows : " If in any casevnder S. 68, the defendant pc^i 
to the plaintiff or into Court on the day fixed os aforesaid the amount due under 
the mortgage, the cost {if any) auarded to him, and subsequent costs as are 
mentioned in S. 94, the defendant shall {if necessary) be put in possession of the 
mortgaged property', but, if such payment xs not so made, the plaintiff cx the 
defendant, as the case may be, may apply to the Court for an order absolute far 
sale of 4t.. rhf.1] fitimi pnfv /ftt firdcT that such 

pTcptrlt ■ , >s of the sale 

be deal. • i' ^ . ..... . jnt's right to 

redeem and the security shall both be <x<in(r«!5^ed.’' 

Tlio above omissioDB seem to have been made for the reason 
the provisions of the C. P. Code of 1908, relating to eiecution and sale sna 
DOW apply equally to mortgage decrees. The word “ absolute” was omi c 
because even after tho final decree for sale, the defendant would 
prevent tho sale by paying tbo decretal amount under Or. XXI, r. 09 ^ 

the cfTicer conducting tbe sale {see 81 0. 863 (F. B.); 31 If. 8o4 a 
19 A. 205). 
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The concluding sentence of tho old S. 89 of the T. P. Act, 1632, was 

• omitted for the reason that oven after the passing of the final decree under 
'this rule, the judgment-debtor by making a deposit under S SIO-A of the 

• 0. P. Code, 1832 (Or. XXI, r. 89), would bo able to sat aside tho sale and get 
back the mortgage security, as by tho wording of the old r. 5, tho passing 
-of the final decree would not deprire tho judgment-debtor of the remedies 
provided by the rules above referred to. In this connection, see 19 A, 205, 
20 A. 354, 25 B. 104, 23 A. 773. 31 U. 354. and 31 C. 863 (P B,). The con- 

'cluding words of S. 89 of the T. P. Act (IV of 1832) were subject to much 
'•discussion in all the Indian High Courts, and they agreed in holding 
that those words relate to the actual sate and distribution of the proceeds 
and not merely to the passing of the order absolute for sale. In other words, 
by the passing of a final decree for sale, neither the mortgagee’s right to 
■redeem nor the mortgage-seeurity will be estinguished. Tho Allahabad 
High Court, in Skyam Lai v. Bashiruddin, 23 A. 783, observed as follows : 

‘ “ It is nob easy to say what was in the contemplation of the framers of the 
T. P. Act, in introducing the concluding word of S. 89 of the T. P. Act,” 

■ In Krtshnajt v. Hahadeo, 25 B. 104, it had been held that provisions of 
S. 310‘A of the G. P Code 1833, are applicable to sates held in execution of a 
-mortgage decree passed under the T. P. Act : in Rajaram v. Ohunni Lai, 19 
A. 205, it had been held that Ss. 291 and 310-A of the C. F. Code, 1832, 
would apply to a safe held by virtue of an order absolute for sale passed 
' under S 89 of the T. P Act. This case was followed in Sarjas Bat v. 
Bameshwar, 20 A. 354. A similar view was taken in Adtpuranam v. Oopala* 

• sami, 31 M. 354, In Bibijan Bibt v. Sochi Betvak, 31 C. 863 (P. B.), it was 
held that the concluding words of S. 89, T. P. Act, relate to the 
actual sale aud distribution of the proceeds and not merely to be passing 
-of the order absolute for sale. £o view of the rulings mentioned above, the 
Legislature probably considered it useless to retain the words ” a&sofute ” 
and the concluding sentence of S. 89 of the T. P. Act, and hence they 
were omitted from the rule. The oCfect of the omission was that the 
■ mortgage is kept alive for all purposes as regards persons having an interest 
‘ bub nob made parties to the mortgage suit . — Venhat Beddy v. Knnjappa, 46 
M. L. J. 391. 

As regards the state of the law os it was under the Code of 1903 it is 
-enough to quote tho observations of the Judicial Committee in the ease of 
Sukhi V. Ghulam Sufdar, 48 I. A. 465 ; 43 A. 469 (P. C.) : 26 0. W. N. 279 : 
■65 I. 0 151: 24 Bom. L, R. 590: 43 SI. L. J. 15 Their Lordships said.— • 
” In these rules tho words above quoted (meaning the concluding words of 
■ S. 89) aro omitted. Now.the words being gone their Lordships feel no difficnlty 
in holding that the law remains as it certainly was before tho Transfer of 
Property Act, 1832, namely, that an owner of a property who is in the rights 
•of a first mortgagee and of the origioal mortgagor as acqu’red at a sale under 
.the first mortgage is entitled at the suit of the subsequent mortgagee, who is 
not bound by the sale or the decree on which it proceeded, to set up the 
first mortgage as a shield.”— In Uuhommad Musa v. Atdal Sinjh, 65 I. 0. 
'801, it has been held that the right of redemption remains in the mortgagor 
5 after the sale and for long afterwards. In any event the right does not 
remain after confirmation of the sale . — Kalipada v. Basanta Kumar, 35 
•<0. W. N. 877 {aulhorities discusseii). 
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The Transfer of Property Act does not contain any provision for the 
passing of a final decree in cases where payment is made in accordance with 
the terms of the praliminai’y decree. This is in our opinion an omission,, 
and we have provided in r. 3 (1), 5 (1) and 8 (1) for the passing of a final, 
decree in such cases." — Se^ the Seporl of the Select Committee. 

This rule prescribes the procedure to be adopted in the case of a decree • 
for sale. If on or before the day fixed the defendant pays into Court the- 
amonut declared to be due under t. 4, together with such snbsequont coats- 
as are mentioned in T. 10, the Court shall pass a decree in accordance with' 
the directions contained in Cla. (o), (Z>) and (c) of this rule No attach* 
ment is necessary for the sale of the mortgaged premises, as the direction for 
sale in the decree ia in itself sufficient authority for the sale.— 
noted under Or. XXI, r. 54. 

The sale was to be regulated now under the Code of Civil Procedure • 
and it might be stopped on the amount of debt and c’osts being tendered to 
the officer conducting the sale. See Or. XXI, r, 69 13), which is now applica* 
ble to all sales including the sales of mortgaged property. This rule did lay 
down, as r. 3 did, that on the passing of the final decree the mortgage 
debt shall be deemed to he discharged. Therefore, if the proceeds of the 
sale be found insufficient, then tbe mortgage© might proceed against the- 
mortgagor personally or against his other properties by adopting the proee* 
dure laid down in r. 6. 

Present changes.— They may he summarized as follows : — 

(Z) The old r. 4 spoke of a ‘decree.’ The new r. 4 expressly states 

that the Court shall pass a ‘ preliminary decree.’ 

(2) Under the new rr. 4 and 5, in case of default of payment on the 
part of the mortgagor tbe plaintiff has to apply for a final decree. 

(3) In the new r 4 there is a provision in respect of ' snbsequent 
charges and expenses ’ which is new. 

(4) Tbe new r. 4 in sub-mle (3) makes an express provision empo^®^ 
ing the Court to extend the time for payment which was not m the 
rule. 

(5) Sub-rule (.4) of the new r. 4 refers to tbe forms w'hich are opph 

cable. 

(6) The words "or at timo before the confirmation of a sale made 
pursuance of a final decree passed under sub-rule (3) of this rnlo ® 
rule (1) of r. 0 ore new. 

(7) Under the new r. 6, if the mortgagor pays the amount into 
ho has to apply for a final decree for ro-tiansfer, and if ha pays 

into Conrt after tljc sale and before its confirmation he has to apply * 
order for ro-trangfor. 

(8) Sub-rule (2) of the now r. 5 is now. 

Suit for sale.-— A suit to obtain a decteo that the property ho sold i- 
a suit for sale. — See S. 67, Transfer of Prqporty Act. 
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Who may obtain deorea for eale. — Only tho simplo mortgagee, tho 
English mortgagee, the equitable mortgagee, and the holder of a charge as 
defined in S. 100 of tho T. P. Act, IV of 1882, can sue for sale. Under Cl. (o) 
of S. 67 of the T. P. Act, usufructuary mortgagee, as such, has no right to 
institute a suit for foreclosure or sale. There was, however, considerable 
difference of opinion as to the right of n usufructuary mortgagee to obtain 
an order for sale. In Vtnkatasamt v. Subramanya, 11 M 83 , in Jiamayya v. 
Gttrttuo, 14 M. 232 and in Siva^ami Ammal y. Gopala, 17 M 131 (F. B.), 
it has been held that a decree for sale may be obtained by an usufructuary 
mortgagee. But these cases have been dissented from in Luchmahar Singh 
V. Dookk Mochan Jka, 24 C. 677 (11 A. 367 referred to\ and in Kashi Ram v. 
Sardar Singh, 23 A. 157, where it has been held (distinguishing 21 A. 4) 
that .a usufructuary mortgage with personal covenant to pay the mortgage 
debt on demand unaccompanied by any hypothecation of property cannot 
give the mortgagee a right to sell in the event of non-payment of the mort- 
gage debt In iTangoya Gurufcal v. Kalimulhu, 27 M. 526 (F. B) it has 
been held that where there is a combination of a simplo and usufructuary 
mortgage and a covenant to pay personally or to realize the mortgage-money 
by sale, the mortgagee has a right to a decree for the mortgage-money and 
for sale. 

Decree for sale in a foreolosare suit. — The second paragraph of this 
rule has been borrowed from the English Conveyancing Act, 1881 (44 
and 46, Viet. 01. 41, S. 25) and can apply to English mortgages. When there 
are several conQicting claimants to the mortgaged property the proper course 
is to direct a sale of the mortgaged property and to distribute the sale 
proceeds amongst the several incumbrancers according to tboir respective 
rights and priorities , the surplus, if any, being paid over to the ultimate 
owner of the equity of redemption. 

In a suit upon an English or an equitable mortgage the Court may, in 
its discretion, order sale instead of foreclosure Tbe Court will direct a eale 
in cases where there is such a complicatiou that the ordinary decree cannot 
conreniently be worked out ; but not where it is likely to cause injurj' or 
be oppressive to tbe mortgagor or to other person is interested. 

The instances in which the Court in the exercise of its discretionary 
power should pass a decree for sale instead of foreclosure, are clearly stated 
in DanielVs Chancery Praettee, pp. 1409*1411. 

The right of redemption is extinguished with reference to persons who 
are concluded by tho decree for sale by the sale actually taking place. Once the 
sale has taken place tho right does not subsist oven till confirmation of the 
sale ; tbe matter then passes from the domain of contract to that of judgment. 
That was the law under S. 89 of the Transfer of Property Act, and that was 
also tbe law under Or. XXXIV, r. 5 prior to tho amondmeut of 1929 ; 
Asio Khatun v. Nurjehan, 36 C. W. N. 955. 

The amendment of Or. XXXIV, r. 6 by Act IX of 1929 has no retros- 
pective operation. — .-fsjo Khatun v. Nurjehan, 86 C. W. N. 955. 

Preliminary decree in a anit for sale — Court’s power to adjust 
equities— Order in which properties are to be 8old.—A6c«a^Je purchaser 
for value of a portion of tho mortgaged property without notice of such 
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mortgage, has no right, in a snifc by the mortgagee to enforce his mortgage, 
to insist that the portion not sold to him must be proceeded against first, 
and the portion purchased by him must be sold only for the balance, If any 
due. But it is competent to the Court under S. 88, T. P. Act, 1882 (r. 4), to 
order a sufficient portion of the mortgaged property to be sold ; and if the 
portion not sold by the mortgagor is sufficient, and if the mortgagee will not 
be prejudiced, the Court may by its decree direct such unsold portion to be 
Sold first; and if the decree directs the sale of the whole property, the Court, 
in execution, m^y first bring to sale the portion unsold and if the sale proceeds 
be sufficient, stop the gale of the portion sold by the mortgagor. — Appayyo v. 
Bangayya, 31 M. 419 (F. B.) : 18 M. h. J. 229 (29 M. 217 explained ; 17 A. 
435 referred to\. 

A decree on a simple mortgage directing the sale of mortgaged property 
on default of payment within a fixed period is substantially a decree fit^t or 
a conditional decree and cannot be executed unless it is made absolute under 
r. 5. — Bam Lai v. Narain, 12 A. 639; Siva Pershad v. NiindoLall, 18 0. 
139 ; Poresh Nath v. Bamjodu, 16 C. 246 ; Tara Prosad v. Bhobodeb, 22 C. 
921 ; Chunni Lai v. Abdul AH, 23 A. 331. 

Though Or. XXXIV, r, 4, contemplates the sale of the properties 
mortgaged, the decree must be suitably modified when the mortgaged pro- 
perties have already been converted into money. — Narendra v. Jogtndra, 
19 C. W. N. 637 : 20 C. L. J. 469 : 27 I. 0. 189. 

Until a final decree is passed, all proceedings following a preliminary 
decree in a mortgage suit are proceedings in a pending suit and an applies* 
tion made therein is not an application for e.teoution. — Bhutnaln 
Tara Chand. 25 C. W. N. 695: 33 G. L J. 115. 

"Where in a suit for enforcement of a mortgage, a decree was passed 
holding that the mortgage lien proportionate to the values of the jotes which 
came to be in plaintiff’s possession was discharged and that it remame 
attached to the other jotes only proportionately to their values, an 
directing an account to betaken of wbat was due to the plaintiff and m 
default of payment within six months directing the sale of the property. 
Held that it was a preliminary decree for sale under Or. XXXIV, r. 4. 
Asharam v. Uinesh,56 C. L. J. 221. • 

Ordinarily, the right of selling a property in a particular order rests 
with the decreo*holder and, in the absence of any contract between the partie . 
the decree-holder may proceed to soil the properties in whatever 
thinks boat so as to facilitate the realization of his mortgage-debt.^ Butt 
Court can in the circumstances of a caso and in view of the equities 
in various parties, direct under Or. XXXIV, r. 4 the order in which • 
properties should be sold ; Baj Keshwar Prasad v. Nohammad KhaU * 
Bahman, 3 P. 522: 78 1*0. 796: A. L R. 1924 Pat. 459. Andit.is®^® 

competent to the Conrt in oxooutiog a mortgage decree to exorcise 

control in bringing different itoms of the property comprised in the dc 

to sale in a particular order to adjust the equities of the parties bofor 

who aro Interested. — Krtshna Ayyar v, Muthn Kumarasawmiya, 29 M. 

See also Jatadhari Singh v. Baldeolal, 3 P. B. J. 207 : 51 1. 0. 444. 

The power of the Court to direct the order for sale in order to adjust 

the equities of transferees or purchasers has boon recognised.— See Silara 
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^amrao, 130 I. 0. 817 : A. I. R. 1931 Nag. 91 ; Kaisar Btg v. Sheo Shankar, 
S3 A. 391 : 129 I. C. 708 : (1931) A. L. J. 108 : A. I. R. 1932 All. 86. 

The power of the Court to direct (ho order of sale is expressly set forth 
in Cl. 4 of r. 4 as now amended ; in that clausa only subsequent mortgagees 
-.are mentioned or persona deriving title from them and that must be taken 
■to include subsequent purchasers also. — Sttaram v. Bamrao, 130 I C 817 • 
A. I. R. 1931 Nag. 91. 

Award. — An arbitrator is not bound by this rule. A decree in terms of 
-an award may order the sale of the property mortgaged, although no prelimi- 
nary decree under this rule or final decree under r. 6 has been passed.— 
J^ripendra v. Jkumak, 3 P. 221: 80 I. C. 588: A. I. R. 1924 Pat. 2B3; 
Punjab National Bank Ltd. v. Thaktir Das, 121 I. C. 79 : A. I. R. 1930 
Lah. 116. 

Consent-decree. — In the case of a consent-decree, an order for the 
- sale of the mortgaged property may bo made, although no preliminary decree 
under this rule or final decree under r. 5 has been passed. — Semendra v. 
.Fakir, 50 0. 650 : 74 I. C. 929 • A. I. B 1923 Cal 626 : Ishan v. 
Nilratan, 2 P. 538 : 72 I. 0. 1049 : A. I R. 1923 Pat. 375 . Silal Singh v. 
BaijnatK 44 A. 668 : 75 I. C. 485 . A. I. B 1922 All. 383 ; Kora Lai v. 
Punjab National Bank Ltd., 5 L. L. J. 67; 551. C 816; Askari v. 
-Jahangira. 49 A. 297 (F. B): 100 I. C. 59: A. I. R. 1927 All. 167 ; 
Qanganand v, Maharaja Sir Rameshtvar, 6 P. 388 : 102 I. C. 449 : A. I. B. 
1927 Pat. 271. See, however, Kashi v.Priyanath, 28 C. W. N. 560 : 83 I. 0. 
424 : A. I. B 1924 Cal. 645. in which it was held that a consent'decree that 
the plaiQtifr,'in case of default, would be competent to realize the whole 
amount by execution required to be made absolute on notice, before execu- 
tion was taken out (following Sundari v. Sovarani, 10 C W. N. 306; 
Biswanath v. Bhagivan Din, 14 C. L. J. 648 ; and Shyam v. Sofmatfe, 24 

0 L. J. 523). 

A consent-decree directing payment by instalments is a perfectly valid 
. mortgage-decree but it is not covered by Or. XXXIV, r. 5, C. P. Code. 
Consequently it is not necessary to make a final decree under Or. XXXIV, 
r. 5 It is open to the parties to a litigation to waive a particular procedure 
and to agree to a final decree beiug passed without a preliminary decree in 
the first instance. — Ishan v. Nilratan, 2 P. 533 : 72 I. C. 1049 : 4 
P. L. T. 311: IP, L. U. 217; Nripendra v. Jhumak, 3 P. 231: 80 

1 C. 588: 4 P. L T. 694 ; 2 P. L. B. 9; Askari Hassan v. Jahangira, 
49 A. 297 (F. B.): 1001. C. 59; 35 A. L. J. 107: A. I. E. 1927 All. 167 

• (A. I. B. 1923 Pat, 375 and 10 C. h. J. 91 approved ; A. 1. B. 1922 All. 
. 396 distd.) ; Utanka Lai v. Tarak, 48 C. L. J. 357 ; Kunhammad v. Koshuvam- 

mal, A. I. B. 1928 Mad. 38 ; 106 I. 0. 395. 

But the mere fact of an instalment decree being passed in a mortgage 
- suit on the consent of parties is not a circumstance which can per se exclude 
the application of the provisions contained in Or. XXXIV ; whether they 

• would apply or not depends on the terms of the decree.— .V wjjL Manjlabai v. 
. Surajmal, 111 I. C. 294: A. I. R. 1929 Nag. 333 . 

A preUminarj’ decree under Or. XXXIV, r. 4, may be passed in terms 
••of a compromise by which a longer time than six months is provided for and 
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in such a case a final decree has to be applied for and passed before execution' 
can be takoo — Mahomed Vnis v. Janeskar^ A. I. E. 1929 All. 881. 

"Whether a decree passed is oxecntablo or‘ not depends on its terras. — 
See Sarat Chandra v. Joy Sankar, 36 0. W. N. 332 ; 134 I. 0. 80 : A. I. E. 
1931 Cal. 546. 

Where the eomprotniaa on which thedecroo is based is silent as regards- 
fche manner in which the sale of the hypothecated property is to bo obtained, 
the provisions of r. 14 would apply, the dooree-holdor can proceed against 
tbo person and other propertlea ol tho judgment-debtor in execution of the 
coDsent-decroe, but if he desires to have the hypothecated property sold ha 
should institute a suit under Or. XXXIV, r. 4. — Posti Mai v. JiadhaUshan, 
54 A. 763 : 138 I. C. 603 : 30 A. L. J. 486: A. I B. 1933 All. 439, 

Difference between Or XXXIV, r. 6, and S, B9, T. P. Act.— 
There is a substantial difference between the provisions of S. 89 of the 
T. P. Act and Or. XXXIV. r 5. C. P. Code, and tbo former prorision 
governs sales held before the new C. P- Code. As soon as an order absolute 
was made, the mortgage security was extinguished and the relative rights of 
the mortgagor and the mortgagee wore regulated by the decree. ^ But it doe* 
not follow that thereafter the mortgogoo is debarred from proving that the 
description of the property mentioned in tho schedule to the decree ws 

itself erroneous.— AfanJj Lai v Jogendra, 23 C. W. N. 403. 

Pinal decree, when can be passed —A final decree in a mortgage srat 
can bo passed only when the preliminary decree has become conclusive botwcou 
tho parties. If there is an appeal ponding from tho latter, tho final decree - 
should bo passed only after tlio disposal of tho appeal ; Lalman v. Srnajn 
Singh, 92 I. C. GOS : A. I. R. 1926 AU. 291 ; Oajadhar v. Ktshan, SO A. 611 
(F. D.) -421 C. 93 ; Jowad nossein v. Oendan. 53 I. A. 197 : 6 P. 24 (P. C.) : 
98 1. C. 499 A. I. R. 192G P. C. 93 : 31 0. "W. N. 58 : 44 C. L. J. 63 : 

M. L. J. 781. But tho holder of tho preliminary deorco may apply 
decree oven though the appeal is ponding, when tho mortgagor has ° 

pay . — Biskatnbcr \\ Ntzam dh, 103 I. Q. 761. See also other cases noteu uncle 
he.ading “ Application for a final decroo" under Or. XXXIV. tr. 2 and o, an «. 
See howovor, Khain/nntssa v. Oudh Commercial Banh, 51 A. 640; 27 A. D- • 
480; 119 I C 010. A. I. R 1929 All. 287, and Somar v. Deonandan, 0 i'. 
7B0. 

For cases of awards and couaont decrees io which a final dccrco need 
not bo passed, see notes under headings ** Award" and ** Consent decree, 
onfe. 

Rule 4. EUb-rute (2)— Rule 6, aub-rulo ( 1 ).— Under tho 
of Proporty Act. 1833 Iboro was no power expreasW given to extend 
date fixed for payment and it used to bo held that tho Court was bound ^ 
pass ft final decroo for salo if payment wns not made within that 
V. Uc/a«un, 01 B. 300. And a contrary view was 
holding th.at it was quito within tho power of tho Court to adjourn the 
in order to give tho tnortgagor time to raise naonoy to pay oft the 6ccr<^®; .. 
Sfii/nm Kishen v. Sfmdar Kner, 31 C. 373 {distiusuishing Kcdar 
Churn, 25 0. 703 and dissenting from Taniram y. Gajanan, 24 D* 000}. 



Or. XXXIV. 
r. 5. 


DEOEEES IN SUIT FOR SALE 


2117: 


There were conflicting views on the question whether the chapter on- 
execution of the Code of 1882 or Or. XXI, r. 69 and Or. XXI, r. 89 of the Code 
of 1908 applied to sales under mortgage decrees and so whether the sale could 
be stopped by deposit of the amount due and costs or set aside by making a 
deposit.— i?fl;aram v Chunni, 19 A. 205 ; Harjas Rai v. Bameshar, 20 A. 
354 , Mallikarjunadu v. Lingamurti, 25 M. 244 {F. B.) ; Adipuranam v. 
Gopalasami, 31 M. 354 : Knshnaj* v. Mahadev, 26 B. 104 ; Pramatha v. 
Khetra, 29 C. 651 ; Bibtjan v. Sachi, 31 G. 863 (S. B.) ; Jogendra v. Methanes,. 
6 C. W. N. 769 (in which it was said that the equitable right of the mortgagor 
to redeem at any time before the property is sold is not based on, but is- 
outside thepovisions of, the Transfer of Property Act). See also Syed Shah 
V. Ismail Hasan, 18 A. Ii. J. 622 ; 56 I. C. 172; Kara Lai v. Punjab National 
Bank Ltd., 55 I. C. 816 ; Dharam Singh v. Ganeshram, 43 I. C. 399 ; Moulvi 
Muhammad Musa v. Aidal Singh, 651. G. 601. The words of sub rule (l)' 
of r. 5, “at any time before the conOrmation of the sale made in pursuance 
of a final decree passed under sub-rule (3) of this rule" have removed the 
confiict 

Sub-mortgagee’s right to sue for sale. — The right of a sub-mortgagee 
who bolds the mortgage 0 / the mortgagee’s rights but not an assignment of 
the original mortgage was negatived in Ganga Prasad v. Chunni, 18 A. 113 ; 
Ramjatan v. Ramhtl, 27 A. 611 : and in Ajudhia r. Man Singh, 25 A. 46, a 
similar view was taken. This view has been overruled by the Allahabad High 
Court in a Full Bench decision.*— See Ram Shankarlal v. Ganesh Prasad, 29’ 
A 385 (F. B.). The Calcutta High Court has recognised this right.— See Bansi 
Lai V. Durga Prasad, 9 C. L. J. 429 ; Zaki Ensan v. Deo Nath, 10 0. L. J. 

Bhanessar v. Ram Khelau'an,\6 0. L. J. 137. Also Madras.— 

Vijia V. Venkatachallam, 20 M. 35. Tlio Bombay High Court has denied 
the right of sale to a sub-mortgagee on the ground that there is no privity 
between the original mortgagor and tbe sub-mortgagee.— Padj^ogo v. Baji, 
20 B 549. In a later case in Bombay it was field that a suit for sale by a- 
sub-mortgagee was maintainable but the mortgagor and the mortgagee were 
necessary parties. — Someswar v. Naranbat, 9 I. C. 765 : 13 Bom. L. E. 90. 
The same view as to parties has been taken in Allababad.— Aftmed Alt v. 
BilasRai, 5 A. L. J. 402: (1903) A. W. N, 191. But in Calcutta it has 
been held that though a suit by a sub-mortgagee in which the original mort- 
gagor is joined as a party is better adapted to tbe adjudication of the rights 
of all the parties, his not being so joined does not make the frame of the suit 
improper. — B^nnessar v. Ram Khelaican, 12 C. L. J. 137. 

Right of puisne mortgagee to obtain a decree for sale. — The 
Allahabad High Court has also held that a puisne mortgagee has no right to 
obtain a decree for sale without oflcring to redeem all the prior encum- 
brances.— Sah? Ram V. Ear Charan, 12 A. 548 ; Kali Charon v. Ahmad Shah, 
17 A. 48; Mohammad v. Ghajfar, 21 A. 272.*But in Veneatachella v. Panjano' 
df'm, 4.M. 213; in ffon^adharo v. Birarawa, 8 M. 246; and in Xatt/i Bam v. 
Rutubvddin, 22 C. 33, it has been held that a puisne mortgagee is entitled to 
c* ' ' ’ ‘ tbe prior incumbrancer. See 

1 7 C. W. N. 766 ; Jageshicar v. 

2 

As regards a mortgage suit for sale, the rights of tbe second mortgagee 
are very limited : ho has the right to redeem the prior mortgage or to receive. 
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in such a case a final decree has to be applied for and passed before esecutu 
can be taken.— il/ahomed Unia v. Janesliar, A. I. R. 1929 All. 831. 

"Whether a decree passed is executable or' not depends on its terms.* 
See Sarat Chandra v. Joy Satikar, 35 0. W. N. 332 : 134 I. C. 80 : A. 1. 1 
1931 Cal. 546, 

Where tlie compromise on which the decree is based is silent as regan 
the manner in which the sale of the hypothecated property is to be obtainei 
the provisions of r. 14 would apply, the decree-holder can proceed again; 
the person and other properties of the judgment-debtor in execution of tl 
consent-decree, but if ho desires to have the hypothecated property sold h 
should institute a suit under Or. XXXIV, r, i.—Posti Malv. Jiadhakisha) 
54 A. 763 : 138 I. C. C03 : 30 A. L. J. 486; A. I. R. 1932 All. 439. 

Difference between Or. XXXIV, r. 5, and S. 89, T. P. 

There is a substantial difference between the provisions of S. 89 of_ th 
T. P. Act and Or. XXXIV, r. 5, C. P. Code, and the former provisio 
governs sales held before the new C. P. Code. As soon as an order obsolut 
was made, the mortgage security was extinguished and the relative rights c 
the mortgagor and the mortgagee wore regulated by the decree. _ But it doe 
not follow that thereafter the mortgagee is debarred from proving that th 
description of the property mentioned in the schedule to the decree wa 
itself erroneous.— -Wandt Lai v. Jogendra, 28 C. W. N. 403. 

Final decree, when can be passed.— A final decree in a mortgage sui 
can be passed only when the preliminary decree has become conclusive betweei 
the parties. If there is an appeal ponding from the latter, the final 
should be passed only after the disposal of the appeal ; Lalman v. 
Singh, 92 I. C. 60S : A. I. R. 1926 All. 291 ; Gajadhar v. Kishan, 39 A. 61. 
(F. B.) : 42 I C. QT; Jowad Bossein v. Gendan. 53 I. A. 197: 6 P. 24 (P. 

98 I. 0, 499 ; A. I. R. 1926 P. 0. 93 : 31 C. W. N. 58 : 44 C. L. J. 63 : OJ 
M. L. J. 781. But the holder of the preliminary decree may apply 
decree even though the appeal is pending, when the mortgagor has failed 
pay. — Bishamber v, Nizam Ah, 108 I. G, 751. See also other cases noted unde 
heading “ Application for a final decree" under Or. XXXIV, rr. 2 and 3, an 
See however, Khaimnnissa v. Oudh Commercial Bank, 51 A. 640 ; 27 A. D. 

480: 119 I. C. 510: A. I. B. 1929 All. 287, and Somor v. i?eona»tdan, 6 r 

780. 

For cases of awards and consent decrees in which a final decree need 

not be imssed, see notes under headings “ Award" and " Consent decree, 

anle. 

Rule 4, sub-rule (2) — Rule S, sub-rule (1). — Under the 
of Property Act, 1882 there was no power expressly given to extend 
date fixed for payment and it nsed to be held that the Court was bound ^ 
pass a final decree for sale if payment was not made within that d^t®. 
Taniram v. Oajanan, 24 B. 300. And a contrary view was also ta » 
holding that it was quite within the power of the Court to adjourn the 
in order to give the mortgagor time to raise money to pay off the decree. 
Shyam KUhen v. Snndar Ku&r, 31 C. 373 (distinguishing Kedar 
Churn, 25 0. 703 and dissenting from Taniram v. Gajanan, 24 B. 300;. 
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he may be regarded as having acquired the eqnity of redemption as it stood' 
at the date of the mortgage together with the lien of the mortgagee or be- 
may bo looked upon as having acquired the property at the date of the sale^ 
the property discharged from the mortgage lien If the suit is properly con- 
stituted the title of the purchaser will be absolute and relate back to the 
time of the execution of the mortgage and it will make no difference to the' 
rights of the purchaser whichever of the two views be proceeded upon. In 
cases where the constitution of the suit is defective in the sense that all 
parties having an intorestare notparties.different results follow, and this has- 
led to a divergence of judicial opinion. — Dujafnhar v, Stijan, 33 C. N. 
lOO. This conQict has been amply discussed and the conQicting decisions- 
have been referred to in Erishtopada v. Chaiianya, 49 C. 1048 : 28 C. tV. N. 
92 {see the cases referred to in this case). 

Where a part of the mortgaged property was, after the execution of 
the mortgage, sold by the mortgagor to some third parties, but the vendees 
were not made parties to the suit . held that the auction-purchaser at the 
mortgage sale had no title to possession as against the vendees, and a snb- 
seqnent suit against them calling upon them to redeem was not maintain- 
able. — Eargulal V. Gobind Rat, 19 A. 541 (F. B.). Followed in Bantcari Lai' 
V. Nand Ram, 49 A. 923 and Madan Lai v. Bagwan Las, 21 A. 235 (F. B.) 
(case in which in a prior mortgagee's anit on his mortgage the puisne mort> 
gagee and the purchaser at the sale on bis mortgage decree to which the- 
prior mortgagee was not a party were not made parties) ; and Entholi Kiz^ 
hakh Eandv v. Vallatk, SO M. 500 (case In which a purchaser of some of 
the mortgaged properties from a mortgagor sobsequent to the mortgage was- 
not made a party). A similar view was taken by the Calcutta High Court in 
Eabtbullah v. Jugdeo, 6 0. h. 3. 609; Grish Chunder v. Istcar Chunder, 
4 C. Vf. N. 452; Aghore v. Leb Narain, 11 C. W. N. 314. It was 
applied in the case of Erishtopada x. Chaitanya, 49 C. 1048 ; 23 0. "W. N. 93, 
in which it was held that when a mortgagee brings a suit for sale upon his 
mortgage without impleading as party to the suit a purchaser of a portion 
of the equity of redemption, he cannot by purchasing the property in 
execution claim possession as against the purchaser of the equity of redemp- 
tion. (But in this case any such claim was barred at the date of the suit 
by the mortgagee purchaser). 

Calcutta Cases. — 

The above view has been disapproved in the more recent decisions of 
the Calcutta High Court.-— ffalu V AbAoy, 25 C. "W. N, 253 ; Bhagabanx. 
Tarak, 45 C. L. J. 4 ; Bhodai Sheikh v. Baroda Kanta, 46 0. L. J. 670. See 
alsoJtigdeo v. HabibulJah, 6 C. L. J. 619 ; Gangodas x. Jageitdra, 11 C-W. N. 
403. 

Defendant No. 4, after baviug mortgaged a certain property to the 
defendants Kos. 1 and 2, sold the same to the plaintiffs. Subsequently the 
defendants Nos. 1 and 2 although aware of the plaintiffs purchase brought a 
suit upon the mortgage-bond against the defendant No. 4 only and without 
making the plaintiffs a party, and after having obtained a decree sold the 
property in execution thereof and purchased it themselves. In a suit by the 
plaintiffs for conSrmation of possession and declaration of title, held that the 
mortgage-decree was not binding on the plaintiffs, but that the plaintiffs did 
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ilia mortgage money ont oi tiio anrplua sale proceeds alter satisfaction ol the 
prior mortgage, bub ho cannot ask (or a sale of the property if the prior 
mortgagee’s claim is satisfied before the sale, nor can he ask for sale of some 
•other property included in his own mortgage and for either of these purpose 
he must bring a separate suit for sale on his own mortgage. — Kalipada v. 
£asanta, 35 0. W. N. 877 (in which the cases are referred to). 

The ^Madras High Court has also held that in special circumstances the 
ipuisno mortgagee baa a right of sale. — Gangayam v. Gomperis, 31 M. 425. 

Suit for sale— Effect of omisBion to join proper parties.— It is obli^* 
itory upon a mortgagee to bring before the Court all persons interested in 
•the equity of redemption, of whoso interest he has notice ; if he omits a 
.party of whose interest he has no notice, the decree obtained by him. does 
inot thereby become infructuous. A party excluded from a mortgage sp'® 
•and who has not been afforded opportunity to redeem, is entitled to exercise 
his right of redemption upon the same terms, as if ho had been made a 
party to the original suit. The principles upon which a puisne mortgagee, 
who has been left out of a prior mortgagee’s suit, is entitled to have his 
■liability determined, are explained.—Gangn Das v. Jogendra Nath, 5 C. • 
^315. See also Ganpat Lai v. Bindbasini 47 C. 924 (P. 0.) : 24 C. 

•964: 47 I. A. 91: 661. C. 274; Sukhiv.Gulam Sa/dar Khan, 43 A. 4W 
(P. C.) : 48 I. A. 465 : 26 C. W. N. 279 : 42 M. L. J. 15 ; 24 Bom. L B- oyO- 
•66 I. C. 161 ; Praiftufinj Appa v. Gurunatk Dafaj-'t, 23 Bom. B. B. 389: 

B, 463. 

If a person interested in the mortgaged property has nob been 
.as a party to the suit by the mortgagee and he comes in before foreolosw 
or sale, ho has all the right of redemption that his interest in the ^ 
.gives him. In a suit for sale under a mortgage the mortgagee fa“® 
.effectively implead certain persons, interested in the mortgaged^ 

_A decree was passed and the mortgaged property was sold under it jj 
.purchased by the mortgagee. In a suit by the persons who should have 
'but were not impleaded in the prior luit for a declaration that their rig 
redeem was not extinguished, held, that after the sale has taken place, 
■mortgagee held as purchaser and was entitled to raise all the defences 
belonged to him as such and that unless the claim to set aside sa e 
made in a properly constituted action and properly raised, the Cour c 
not interfere with the possession which had been given him by the pur® 
■Ganpat Lai v. Bindbasini, 47 C. 921 (P. 0.) : 21 C. W. N. 954 ; 47 1. a- • 
56 I. C. 274; Sheikh Kalu Shartp v. Ahboy Charan, 25 0. N. 253. 

Suit by first moitgagee — Failure to join second mortgagee as party 

Decree and sale thereunder — Purchase by first mortgagee — Subsequen 
-for partition and possession Held, that the plaintiff was not entitle 
■obtain possession without paying off the second mortgage, and i ^ 
immaterial whether the plaintiff’s failure to join the second a 

•party of the previous suit was wilful or due to ignorance of the fact 

•second mortgage existed.— Danjasamy v. Komaratnmal, 26 4o , 
Danwanti v. Eargobind, 5 P. L. T. 103. 

As regards the rights of a purchaser at a mortgage sale where ^ jg 
lis properly constituted, that is to say wfaeYe all parties having an 
tthe property comprised in the mortgage are parties, two views may be 
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he may be regarded as haying acquired the equity of redemption as it stood' 
at the date of the mortgage together with the lien of the mortgagee or ho- 
may be looked upon as having acquired the property at the date of the sale» 
the property discharged from the mortgage lien If the suit is properly con* 
stituted the title of the purchaser will bo absolute and relate back to the 
time of the execution of the mortgage and it will mako no difference to tho' 
rights of tho purchaser whichever of tho two views be proceeded upon. In 
cases where the constitution of the suit Is defective in the sense that all 
parties having an interest are not parties, different results follow, and this has- 
led to a divergence of judicial opinion. — Digambar v. Sujan, 33 C. "W. N. 
100. This conflict has been amply discussed and the conflicting decisions- 
have been referred to in Krishtopada v. Chaitanya, 49 C. 1048 : 28 C. W. N. 
92 (see the cases referred to in this case). 

Where a part of the mortgaged property was, after the execution of 
the mortgage, sold by the mortgagor to some third parties, but tho vendees 
were not made parties to the suit ; held that the auction-purchaser at the 
mortgage sale had no title to possession as against the vendees, and a snb- 
sequent suit against them calling upon them to redeem was not maintain- 
able.-- Horflufoi V, Gobtnd Rat, 19 A. 641 (F. B ). Followed in Banwari Lai' 
V. Nand Ram, 49 A. 923 and Madan Lai v. Bagwan Las, 21 A. 235 (F. B.) 
(ease in which in a prior mortgagee's suit on bis mortgage the puisne mort- 
gagee and the purchaser at the sale on bis mortgage decree to which the 
prior mortgagee was not a party were not made parties) ; and Enlholi 
hakki Eandv v. Vallalh, 30 M. 600 (case in which a purchaser of some of 
the mortgaged properties from a mortgagor subsequent to the mortgage was 
not made a party). A similar view was taken by the Calcutta High Court in 
Eabtbullah x. Jnqdeo, 6 0. L. J. 609; GrishChunder v. Tstcar Chundtr, 
4 C. W. N. 452. Aghore v. Deb Narain, 11 C. W. N. 814. It was 
applied in tho case of Krishtopada v. Chaitanya, 49 C. 1048 : 23 C. "W. N. 92, 
in which it was held that when a mortgagee brings a suit for sale upon his 
mortgage without impleading as party to the suit a purchaser of a portion 
of the equity of redemption, he cannot by purchasing the property in 
execution claim possession as against the purchaser of the equity of redemp- 
tion. (But in this case any such claim was barred at the date of the suit 
by the mortgagee purchaser). 

Calcutta Cases. — 

* ... recent decisions of 

W. N. 253 : Bhagaban x. 

• S'anta, 46 C. B. J. 670. Sea 

alsoJuffdeo v. BabibuUah, 6 C. B. J. 612; Gartgadas x. Jagendra, 11 C-W. N. 
403. 

Defendant No. 4, after having mortgaged a certain property to tho 
defendants Nos. 1 and 2, sold the same to the plaintiffs. Subsequently the 
defendants Nos. 1 and 2 although awaro of tho plaintiffs purchase brought a 
Butt upon tho mortgage-bond against the defendant No. 4 only end without 
making the plaintiffs a party, and after having obtained a decree sold the 
property in execution thereof and purchased it themselves. In a suit by the 
plaintiffs for conflrmation of possession and declaration of title, held that the 
mortgage-decree was not binding on the plaintiffs, but that the plaintiffs did 
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'uot acquiro by tbe purchase any other right than to redeem the mortgage 
.and DO decree could be passed in bis favour such as he prayed for. — Pretap 
T. Uhan, 4 C. W. N. 206. 

Where the equity of redemption is entirely unrepresented it ib possible 
to take the view that the purchaser at the sale does not acquire any rights 
under the mortgage, the same having been already extinguished by tbe order 
for sale and substituted by the right of sale. — See Dioambar v. Siirjan, 
33 C. W. N. 100 at p. 105 (referring to Retrain v. Shadiram, 45 I. A. 130' 
40 A. 407 (P C.) : 23 C. N. 1033 : and Matrii Itlal v. Durga Evmcar, 47 
I. A. 71 : 42 A. 364 (P. C.) : 33 C. L. J. 121: 22 Bom. L. E. 553 : 38 M. L. J. 
419 : 55 I C, 969). On the other hand it is possible to take the view that the 
decree is to be treated as a nullity on general principles because it was passed 
in respect of property which was entirely unrepresented and to hold that 
tbe purchaser acquired nothing. — Ibid. 

Where the puisne mortgagee is not made a party to a suit by the first 
mortgagee his rights are not affected by the decree on sale therenudaf and 
the puisne mortgagee has still the right to redeem the prior mortgage. He 
may notwithstanding the prior decree bring a suit on his mortgage. When 
the prior mortgagee brings his suit without impleading the puisne mortgagee, 
and obtains a decree against the mortgagor only and purchases the property 
himself and the mortgaged property is sold a second time at tbe instance of 
the puisne mortgagee and purchased by tbe latter, the purchaser under the 
first decree purchases the outstanding interest of the mortgagor only and toe 
puisne mortgagee's rights are not affected in any way.— J; 
Anisuddtn, 50 C. L, J 159 (F. B.) (following Ramnarain v. Bandi, $10. 75/; 
Dehendra v. Bamtaran, 30 C. 599 and Gopee Bundkao v. Kalte Poao. 95 
W. E. 338). 

A mortgagee who had purchased the properties in execution of bis 
cannot be allowed to sue for recovery of possession from the holder o*fcQ0 
equity of redemption, if at tbe time he brought his mortgage suit he baa 
notice of the transfer of the equity of redemption but did not choose o 
implead the transferee in his suit on tbe mortgage.— Afaftowimad Makar v. 
Bash Behari, 55 C. L J. 299, 

Bombay Cases — 

The view of the Bombay High Coart will appear from tbe following 
-cases ; — First mortgagee got a decree without making the second morfcgaS®® 
a party who was in possession He purchased the property in tbe 
sale and then sued the defendant for possession. The Courts below 
the plaintiff was bound to redeem tbe defendant. On appeal the 
allowed the plaintiff's claim subject to the right of redemption 
defendant could exercise. Here the mortgagor was a party to the suit an 
question of notice of the existence of the second mortgage was raised, 
principle adopted by the Court was that the plaintiff purchased the 
in the same state as it stood at the date of mortgage.— AfuAan Manor v. 

Hia, 10 B. 224. 

Mortgagee instituted a suit on the mortgage without making the 
quenb purchaser of the equity of rademptioo a party. ' Ha 
, property and sued the purchaser for possession. This claim was & 
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•Bubject to tbo deiotidaTit eseTcisinp tbo tight ot icdomption. Heto tho equity 
• of redemption, it seems, was whoily unropresented.-— i)ac?o&a v. Damodar, IG 
B. 486. 

Puisne mortgagee in possession was not made a party. Stranger purchaser 
in execution sale under the first mortgagee’s decree sued for possession : 
Defendant, puisne mortgagee, allowed to retain possession on payment of tho 
plaintiff’s dues. — Desai Lallubhat v. Mundas, 20 B. 390. 

Puisne mortgagee defendant has precisely the same lights as he had 
against the mortgagor and the first mortgagee collectively.— Pnnrfumwt; v. 
Sakharchand, 31 B. 112. The aamo principle was applied in Shankar Venkatesk 
T. Sadashiv, 33 B. 24. 

Subsequent purchaser of equity of redemption was not made a party : 
■mortgagee was himself the purchaser at the sale ; held, suit for possession by 
the purchaser would not lie. In this case the suit for possession was dismissed 
as the equity of redemption was wholly unrepresented. The Court held that 
if plaintiffs ware in possession different considerations might have prevailed.— 
Dattatraya v. Venkatesh, 94 Boro. L. R 741. 

Madras Cases. — 

The Madras High Court in a Full Bench decision has held that a first 
mortgagee who has purchased the mortgaged properly in execution of a 
decree on his mortgage is not entitled to a decree for possession against a 
puisne mortgagee with possession who was sot impleaded in the first mort- 
gagee's original suit, even subject to the puisne mortgagee's right of redemp- 
tion. and as regards the respective rights of the first and the puisne mort- 
gagees have laid down the following four propositions on an exhaustive 
review of the case-law : -(l) A second mortgagee is entitled to the same 
rights as the first mortgagee with reference to bis security, having regard to 
the nature of his mortgage ; (2) the purchaser of the equity of redemption 
after the first mortgage and the second mortgagee both stand on the same 
footing with reference to their respective rights against the first mortgagee 
when they bavo not been impleaded in the suit instituted by him on his 
mortgage ; (3) those rights are unaffected by the suit of the first mortgagee 
to which they are not made parties and the decree passed therein and the 
sale made in pursuance thereof; (4) the purchaser in such a suit, whether it 
is a first mortgagee or a stranger, does not acquire the rights of the mort- 
gagor as at the date of the first mortgage but only those that subsist in him 
at tho date of the suit. — iluUa VtUil y. Achuthan, 21 M. L. J. 213 (F. B.) 
(tho views taken by tho different High Courts on these questions and the 
•cases bearing on them have been disenssed indetail in this case). An exhaus- 
tive review of the case-law on the point will also be found in CAinnu v. 
Venkaiasamy, 40 M. 77. 

'V\^here a simple mortgagee broogbt a suit for sale against the mortgagor 
without impleading certain subsequent purchasers of the equity of redemption 
and tho properties were sold in auction in execution of the decree in that suit ; 
held tho purchasers are in the same position as puisne mortgagees and their 
rights are not affected by the suit and the decree obtained in their absence ; 
also held that it is open to the simple mortgagee or the purchaser in execution 
-of the mortgage decree to maintain a secoud sail for sale against the pur- 
■ehasers of the equity of redemption.— CAundrumma r.Seethan, 133 I. C. 497* 
€1 M. L. J. 816 : A. I. R. 1931 Mad, 542. 
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Patna Gases. — . 

The Patna High Court has also held that 'where the first mort- 
gagee obtained a decree on hia mortgage without impleading the second 
mortgagee and purchased properties in execution including the one mort-- 
gaged to the latter, and on failure to get possession brought a suit against - 
the second mortgagee who claimed to r^ecm all the properties ; hdd that 
the integrity of the mortgaged property having been broken up by the- 
purchase of the mortgaged properties by the plaintiff, the second mort*- 
gagee could only redeem the property mortgaged 'to him, — Amir Ckand v. 
Moti, 134 I. C. 959 : A. I. E. 1931 Pat. 434. 

Allahabad Gases. — 

The Allahabad High Court has held in a Full Bench decision 
thus, — The auction-purchaser in execution of a decree obtained on a prior- 
mortgage without impleading the si* "* i . • - -‘’--st, the 

rights of the mortgagor who was a sessioa 

in cases where hath the mortgages ^ subse-- 

quent mortgagee was pending or the purchase in execution of the prior mort- 
gagee’s decree was earlier in point of time. If the first mortgagee be the 
earlier purchaser, the rights of the mortgagor to obtain possession will 
ultimately vest in him. If his mortgage is not time-barred, be can compel 
the subsequent mortgagee to redeem him. but if it is time-barred be mnst 
redeem the subsequent mortgage. 'Where a sale in executipn of a decree 
obtained on foot of a puisne mortgage takes place during the pendency oi 
the suit on the prior mortgage the sale in the subsequent mortgagee’s suit >s 
affected by the rule of Its pendens so as to make the purchaser’s right subject • 
to the result of the prior mortgagee's suit. If Us pendens does not aPP*y 
and the second mortgagee is the earlier purchaser, the prior mortgagee wil 
have the right to take possession as plaintiff if a suit on his mortgage be no 

time-barred. If the second mortgagee redeems him, the second mortgagee 
will retain the property. If the prior mortgage has become barred by ticiO'* 
the prior mortgagee cannot obtain possession.— Saneki Lai v. * 
Prasad. 53 A. 1023 (F. B.) : 134 I. 0. 1 : 29 A. L. J. 729 : A. I. E. 

All. 466. 

In another Full Bench case of the same Court the question referred 
“ Is an auction-purchaser at a sale held in 'execution of a decree, passed o 
foot of a prior mortgage, to which the second mortgagee was no parD^ 
entitled to remove the materials of the building erected by him on 
site included in the mortgaged property purchased by him, . 

building liable to be sold as an 'accession to the mortgaged ^ P 
perty for satisfaction of the second mortgage ? ” Beld by the 
that the question should be answered in the negative. Beld a ' 
that S. 63 of the Transfer of Property Act does not apply to the ,j 
which is not one of a mortgagee in possession. The auetion-pu^h^ ^ 
possession may in one sense be regarded as being analogous to tba 
mortgagee in possession, as he is entitled to retain hia possession 
charge of the prior mortgage which bo can set up as a shield. Even 'qj 
the house is an accession which is not capable of separate 
enjoyment as a house apart from the land itself, and as it was neithe 
with the mortgagor's assent nor was it necessary for 
land from destruction, forfeiture or sale, the auction-purchaser 
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remove the materials or claim compensation, under this section.— .^onnu 
ilfol V. Bam Chandra, 53 A. 334 (P. B.) (all relevant authorities have been 
discussed in the separate judgments delivered in that case). 

Punjab Cases.— 

In the Lahore High Court the following has been held ; — Whore a. 
second mortgagee instituted a suit on his mortgage without impleading the- 
prior mortgagees as parties and got a Anal decree for sale, ind subsequently 
the Arst mortgagees sued on their mortgage impleading the second mortgagee 
also, but before the Anal decree was passed the second mortgagee brought 
the properties to sale in execution of his decree, and later the prior mortga* 
gees also brought the properties to sale and purchased them themselves in 
execution. Beld that the purchasers in the sale in pursuance of the decree on 
the first mortgage got the properties and were entitled to possession as against 
the first purchaser. — Bamjidas v. Barjas, A. I.R. 1923 Lah. 505 ; 112 I. C. 699.. 

Burma Cases. — 

In the Bangoon High Court it has been held that where in a suit by a 
mortgagee a subsequent purchaser of the mortgaged property is not made a 
party and the suit is decreed and the property is sold, the latter cannot sue 
for a declaration that he is the absolute owner of tbe property but be is 
only entitled to a declaration that tbe mortgage^decree is not binding on 
him : his possession, however, cannot be disturbed by anyone without 
filing a suit against him. —Sum Ltngam v, Ma Lohe Oah, 127 I. 0. 371 r 
A. I. R. 1930 Bang 175. 

Other Cases.— 

In a suit for sale by the first mortgagee if the second mortgagee is a party, 
the latter is there in order that he may have an opportunity of redeeming, if 
he so wished, and in order that ho might receive his mortgage-money or part 
of it out of the surplus sale-proceeds after satisfaction of the first mortgage, 
but the decree is not really a decree in bis favour and he could not insist 
upon a sale nor get a personal decree in his favour if the first mortgagee was 
satisfied by the mortgagor before or by means of the sale. — Mackintosh v. 
Watkins, i C. L. J. 31. See also Sara! CAondra v. Nahapiet, 37 C. 907: 8 
I, 0. 1142; Vedavvasa v. Madnra Bindu Lahka, 42 II. 90: 49 I, C. 36. 

Where a subsequent mortgagee seeks to bring to sale tbe property 
mortgaged to him and there are parties defendants to the suit, who have 
purchased the property and paid off prior mortgages, the plaintiff is nob 
entitled to an order for sale unless he pays to such defendants the amount 
paid by them in respect of the prior mortgages together with the full amount 
due on such mortgages. — Sn Bam v, Besri Mai, 26 A. 285. 

A prior mortgagee obtained a decree for sale upon his mortgage in a suit 
to which the puisne mortgagee was a party. The prior mortgagee’s decree 
being partly satisfied by sale of a portion of the mortgaged property, the 
balance was paid by the puisne mortgagee, who then applied for an order 
absolute for sale of the property comprised in tbe prior mortgage and also of 
some other property comprised in his own mortgage. Beld that be was not 
entitled to any order in respect of his own mortgage. — Jamna Das v. Misri 
Lai, 26 A. 604 (24 A. 179 referred to). 

" Payment lnto_ Court ’’—Before the Code of 1908 came into force it 
was held that applications for order absolute for sale under S- 89, T. P. Act 
r p. r.— 134 
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are applications for execution of the decree nnder S. 88, T. P. Act, To Buch 
applications S. 258, ‘ 0. P. Code, 1882 (Or. XXI, r. 2), is applicable, and bars 
•recogiution oi payments made out of Court unless such payments are certified 
in the manner prescribed by the section .— Singh v. Ram Singh, 
30 A. 248 : 5 A. L. J. 272 (23 U. 473 (P. B.) followed ; 8 C. W. N. 103 
dissented from). See also Barish Chandra- v. Jagabandhu,' 12 0. W. N. 232; 
7 C. L. J. 581. But BOO Pramatha OJtandra v, Khelra Mohan, 29 0. 651. 

Under the Coda of 1903 it has been held that in passing a final decree under 
Or. XXXIV, r. 6 the Court has no discretion except to follow the statutory 
iorm of the decteo, when no payment has been made into Court, and that when 
■a payment out of Conrt has been made it cannot be recognized unless certi- 
fied under Or. XXI, r. 2. — Piran v. Jitendriya, 25 C. L. J. 553 i Singa 
JRaja V Pethn Raja, 42 M. 61: 49 I. C. 196. On the other hand it has also 
been held that Or. XXI has no application to such a case end therefore the 
payment could be taken into consideration even if it was not certified.^ 
ifamji Lot V. JTarfln Singh., 39 A. 532: 40 I. C. 424; Jogendra v. Qcurt 
Shankar, 2 P. L, J. 533 : 40 I. 0. 138 (case in which it has been held 
-that Or. XXIII, r. 3 applies to adjustment out of Court in such a caaeJ* 
But it has also been held that the procedure of payment into Court was a 
Testriotion deliberatoiy imposed and Or. XXIII, r, 3 cannot be read to over- 
ride the clear terms of this rule in Or. XXXIV. — v. Rangayan, SO 
L. V7. 551; (1929) M. W. N. 867. See also Mussi. Durga v. Band Lai, 136 
I. 0. 733 ; A. I R. 1932 Lah. 231. The refusal of a Treasury Oflicer to take 
money, tendered in time, is nob default on the part ol the judgment-debtor.*^ 
Mahomed Urns v. Janeshar, A. I. B. 1929 AU. 831. 

"Where the preliminary decree is based on a compromise and is not 
prepared in such accordance with Or. XXXIV, r. 4 it is open to the 
judgment-debtor on applioiticu made for a final decree, to prove that tbs 
preliminary decree baa been satisfied out of Court. — Sital Singh v. Baiinath, 
44 A. 668 : 20 A. L. J. 602 Order X\I, r. 2 applies to decrees of every des- 
■cription and does not exclude from it« operabioo a mortgage-decree J bu 
Or. XXXIV has no application where a decree in a mortgage-suit 
prepared under that order. — Mangar Sahu v. Bhaloo Singh, 57 1- C. 4 
(case of a compromiBe decree). 

On© of joint decree-holders cannot alone certify satisfaction of tbs 
■whole decree ; if he does so, the other decree-holder can obtain an 
©.bsolute for sale in respect of his own share of the mortgage-debt.— 

Singh V. Lachhmin Kunwari, 26 A. 318. 

Finality ot decrees. — So long as au order under S. 89 of the Transfer 
of Property Act, 1882 making a decree absolute for sale under 
Act subsists, it is enforceable and its validity cannot be questioned by t 
judgment-debtor in execution proceedings. If the order under S. 89 aete 
tive, the remedy of the judgment-debtor is to get it set aside in acconw 
•with law — Ram Jas v Skeo Prasad, 28 A. 193 (3 A. 431, 13 A. 378, 21 0. 
distinguished). 

After the passing of a prelitoinary decree on a‘ mortgage the 
died and his sons were brought on the record as his legal representatives , 
latter objected that they were not the legal representatives 
attacked the mortgage-decree on the ground that the mortgage was 
consideration and legal necessity. Hdd that the Court was not entJt 
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•'reopen questions which had already bean determined by the preliminary 
. decree.— ralloo v. Niadar, G. 462 : 27 A, h. J. 425 : A. I. R. 1929 All. 252. 

The correctness of a preliminary decree cannot be questioned on an 
-application to make it absolute. — Murlidhar y. Vixhnudas, 40 B. 321. 

When application for n final decree la dismissed for default, 
'Vhether fresh application lies. — Whore two applications for final decrees 
Mn two suits were dismissed on the ground that the plaintiQ's though called 
'Upon to file complete lists of mortgaged properties and proper calculations did 
• not comply and were absent 
under S. 11 or by reason of 
' did not apply (following Lc 
that the applications were 

Or. XXXIV, r. 5 it was not incnmbent on the decree-holder to file fresh lists 
- and that the Court was bound to rectify its own miatakes(following Jodha Sinoh 
y, (roiarin, 47 A. 546). — Chandra Shekhar v. Amir Sejam, 49 A. 592 : 101 

■ L 0. 676 : A. I R. 1927 All. 439. 

Contents of an application for a final decree. — A plaintiff is not 

■ bound to describe in his application for the making of a final decree for sale 
of mortgaged property, the properties with respect to which he asks for a final 
decree for sale unless it is bis intention that any particular property should 

' be omitted.— SoSiinJ Lai v. Basantt, 117 I. C. 102 t 27 A. L. J. 1097 : A. I. R. 
1929 All. 651. 

Stay of preparation of final decree. — It is generally expedient that 
« proceedings for the preparation of the final decree should not be stayed 
i pending an appeal from the preliminary decree, because the mere passing of 
the final decree will not in any way affect the rights of the parties to the 
appeal — Jankt Dass v. Skeo Prasad. 136 I. C. 76 A I R. 1932 All. 238 : 
30 A. L. J. 43. ■ 

Form of decree In a suit for sale. — In a suit by a mortgagee against 
' the mortgagor and the purchasers of tbe mortgaged property, held, that the 
proper decree in tbe suit should be a money-decree against the mortgagor 
only, with a declaration that tbe mortgaged property is liable to be sold free 
of subsequent jnoumbrances. — Bhatrab Chandra v. Nadyar Chand, 3 B. L. B. 
357 : 12 W. R. 291. 

In a suit for recovery of mortgage-money by sale where it appeared 
that the decree was in substance a decree for sale of the mortgaged pro- 
perties though not in the prescribed form, held, that tbe decree was to 
bo regarded as a mortgage-decree under the T. P Ao^, r\' of 1832. — Lai 
Behary v. Rabibur Bahaman, 26 C. 16G (24 0. 473, 25 0 530 referred to). 

A euit on a mortgage was adjusted and a decree made treating a 
solehnamah filed by the parties as a part of tbe decree. It was agreed that 
the amount due should be paid in instalments and that the mortgaged pro- 
perty should be sold in default of payment. Reid, that though the form of 
the decree is not strictly in accordance with the provisions of this section, 
still the decree is a valid one and the mortgaged property should be sold to 
satisfy the decretal amount. Whether an order under S. 89 of the T. P. Act, 
is necessary or not, tbe Court has general jurisdiction to direct a sale of 
the property. Section 89 of the T P. Act contemplates a certain state of 
- things, bot where sneh a state of things does not exist that section does 
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not exclude other ways of enforcing a decree, if such decree is otherwise- 
valid in law. — AUt Paramanik v. Jdhar Mahmud, 34 C. 886 ; 11 0. W. N., 
879 : 6 C. L. J. 95. A similar viow has also boon taken in Beehu Singh v. 
Bicharam, 10 0. L. J. 91, where it has been further hold that the provisions- 
of S. 89, T. P. Act, are not applicable to consent decrees. 

In a suit by the mortgagee against a Mitakshara father and son to- 
enforce a mortgage-bond executed by the father within six yearsfrom- 
the due date fixed by the mortgage, it was not proved that there was anjr 
legal necessity for the loan, or that the loan was contracted for illegal or- 
immoral purposes : "Etld that the mortgagee was entitled to have the security 
enforced as against the share of the mortgagor and also against the share of 
the son in the ancestral property. — Kiskun Pershad v. Tipan Pershad, 34 0.1 
735 : 11 0. W. N. 613 : 5 0. L. J. 569. 

A combined decree under Ss. 88 and 90 of the T. P. Act (rr. 4 and 6),. 
is contrary to the procedure prescribed by that Act. Where such a decree 
is passed and the decree-holder proceeds to execute it for the realization of 
the balance after the mortgaged property has been sold, the provisions of 
S. 230, G. P. Code, 1882 (S. 48), will apply.>-C/tandt Gharan v. Amhika 
Charan, 31 0. 792 (25 A. 541 dissented Jrom). See also Damodar v. Vyanku, 
31 B. 244: 9 Bom. L. E. 199, and Sadho Singh v. Maharaja oj Benares, 29 A. 
12, in which it has been held that where a decree in a suit for sale of 
hypothecated property is both a decree for sale and a personal decree, there 
is no need for the decree-holder to apply for a separate decree under^ S. 90* 
of the T. P. Act (r. 6), and if he does so and bis application is rejected,, 
this will not operate as a bar to bis executing the decree against the jadg- 
ment'debtor personally. 

In a mortgage-suit a decree may be passed for the sale of the mortgaged 
property subject to a charge for maintenance in favour of a particular person^ 
the plaintiff in such a suit does not occupy tbe position of a second mort-- 
gageo.— Lalman v. ikohar Singh, 29 A. 205: 3 A. L. J. 848 (13 A. 432 
distitiguished). . .. 

, Form of decree discussed, where a person who at a sale in execution of 
a mortgage-decree has purchased a portion of the mortgaged property, brings 
a suit for that portion against the assignee in possession as mortgagor. 

Bejnn Behari v. Brojo Nath, 8 C. 357. 

In a suit on a mortgage for an account and sale of the mortgaged 
property, where a puisne mortgagee, who is made a defendant, appears and 
proves his mortgage and asks that the decree sought to be obtained by the- 
plaintiff may also provide for an account on the footing of his mortgage, 
and for payment of the amount found due to him out -of the sale-proceeds, 
the practice of tbe Court is, where no issue is raised as between the dei^ 
dants and no question of priority arises, on proof of tbe subsequent * 
gage to make a decree directing an account on the footing of each of ^ 
mortgages, and fixing one period of redemption for all the defendants.^ 
Eissory Mohttn V. Kally Churn, 22 0.100 {5 G. 101 referred to), j. 

Kissory Mohan v. Kali Ghurn, 24 0. 190. This case has been explained a 
distinguished in Debendra Nath v. Abdul Samed, 10 0. L. J. 150. 

In a suit on a mortgage by a second mortgagee, to which the pr»o^ 

mortgagee was a party, and in which the plaintiff prayed that the ^ 
due to him might be realized by a sale of the mortgaged property. 
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'that the plaintifT was entitled to a decree for sale of the mortgaged property 
' subject to the lien of the prior incumbrancer.— Ram v. Kutubuddin, 
"22 C. 33 {referred to -in Beni Madkub v. Sourendra Mokun, 23 C.i 795). , See 
.also Durga v. Chandra Nath, 4 G. W. N. 641. 

Suit by second mortgagees against purchaser of equity of redemption 
who had paid off a prior mortgage — Suit ignoring lien of purchaser of equity 
•of redemption — Form of decree in such a suit.— -^aZi Charan v. Ahmad Shah, 
17 A. 48 {followed in Huhammad Niamat v. Ghaffar, 21 A. 272). But see 
Salig Ram v. Ear Charan, 12 A. 648 (8 A. 105 referred to). 

Eights of persons advancing money to pay off prior mortgage — Suit to 
tsell mortgaged property under mortgage — Form of decree in such a suit.— - 
Tulsa V. Khub Chand, 13 A. 581. 

First and second mortgagees — Second mortgagee not made party to suit 
by first mortgagee for sale of mortgaged property — Form of decree in such a 
'Suit. — Euhammad Samiuddin v. Jlfan Singh, 9 A. 125. 

In a sale held in pursuance of Or. XXXIV, r, 5, the stranger auction- 
. purchaser acquires the right of the mortgagee and also of the mortgagor and 
'it cannot be said that the right of redemption remained in the mortgagor 
.after the sale or in any event after the confirmation thereof. Even where 
the purchaser is not a stranger but a puisne mortgagee himself his purchase is 

• competent and then too the mortgagor’s right to redeem the first mortgage 
■is extinguished.— ^TaZipuda v. Basanla, 35 C. W N. 877. 

Decree on first mortgage, a puisne mortgagee not being joined — Par 
.•chase of mortgaged property by decree'bolder for inadequate price — Bight 

• of puisne mortgagee — Form of decree.— Sotj^oyyo v. Parthasarathi, 20 
M. 120. 

A mortgagor stipulated that if the mortgaged properties be sold for 
arrears of revenue, or for other canses, the money advanced might be 
recovered by execution against the person or other property of the mort- 
gagor. Held, that no sale having taken place, the mortgagee could only 
obtain a decree against the mortgaged properties — Bnnseedhur v. Sujaat 
Alt, 16 0. 540 (10 0. 740 referred to). 

■Where the suit is based upon a mortgage by the express provisions of 
which the whole amount is payable in a Inmp sum, and there is also a surety 
'for the payment of the sum due on the bond, the Court is not justified in 
fixing instalments ; the entire amount must be paid in a lump or a sale is 
to bo ordered — ITaj/a Das v. Buta. A. I. B. 1930 Dah. 132. See also Hardeo 
Das V. Jltikam Stngh, 2 A. 320 ; Shankarapa v. Danapa, 5 B C04. 

Where a co-mortgagee sues for sale impleading the other co-mortgagee 
.as a party defendant, and the decree specifies theii respective dues, there 
-cannot bo said to be two separate deemes in one suit, and so in form the 

• decree is not objectionable. — Upendrav. Kali Charan, 123 I. C. 439: A. I. E. 
1930 All. 634: 23 A. L. J. 1472. 

Construction of mortgage-decree. — Where the plaintiff sued on a 
'mortgage-bond by enforcement cf Hen on the property fayiwtbecated, and 
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not eiolude other 'ways of enforcing a decree, if snch decree is otherwise- 
valid in law.— itir Poramanife V. Jahar Jlfaftmad, 34 C. 886: IIC. W. N. 
879 : 6 0. L. J. 95. A similar view hag also been taken in Bechu Singh r. 
Bicharam^ 10 0. L. J. 91, whore it has been further hold that the prorisiocs- 
of S. 89, T. P. Act, are not applicable to consent decrees. 

In a suit by the mortgagee against a Mitakshara father and sea to- 
enforce a mortgage-bond executed by the father within six yearsfroco' 
the due date fixed by the mortgage, it was not proved that there was anr 
legal necessity for the loan, or that the loan was contracted for illegal or 
immoral purposes : Held that the mortgagee was entitled to have tbesecnrifcy 
enforced as against the share of the mortgagorand also against the share of 
the son in the ancestral property. — Kishun Pershad v. Tipan Pershad, 34 0.^ 
735 : 11 0. W. N. 613 : 5 0. L. J. 669. 

A combined decree under Ss. 88 and 90 of the T. P. Act (rr. 4 and 6),- 
is contrary to the procedure prescribed by that Act. Where such a decree 
is passed and the decree-holder proceeds to execute it for the realization of 
the balance after the mortgaged property has been sold, the provisions of 
S. 230, C. P. Code, 1882 (S. 48), will apply.— (?AanJ* Charan v. AmbOca 
Gharan, 31 0. 792 (25 A. 541 dissented /Torn), See also Damodar v. Vgankut 
31 B. 244: 9 Bom. L. E. 199, and Sadho Singh v. Maharaja oj Benares, 29 A.^ 
12, in which it has been held that where a decree in a suit for 
hypothecated property is both a decree for sale and a personal decree, there 
is no need for the decree-holder to apply for a separate decree under^ S. 90' 
of the T. P Act (r. 6), and if be does so and his application is rejectea»- 
this will not operate as a bar to his executing the decree against the joag- 
ment-debtor personally. 

In a mortgage-suit a decree may be passed for the sale of the mortgaged 
property subject to a charge for mainteuance in favour of a particular perso:^ 
the plaintiff in such a suit does not occupy the position of a second 
gagee.— BoZman v. ^lohar Singh, 29 A. 205 : 3 A. L. J. 848 (13 A. 432 
distinguished). . .. 

Form of decree discussed, where a person who at a sale in execution o 
a mortgage-decree has purchased a portion of the mortgaged property, brings 
a suit for that portion against the assignee in possession as mortgage*^' 
Beptn Behari v Brojo Nath, 8 C. 357. 

In a suit on a mortgage for an account and sale of the mortgaged 

property, where a puisne mortgagee, who is made a defendant, appears an 

.proves his mortgage and asks that the decree sought to be obtained by 
plaintiff may also provide for an account on the footing of his mortgage, 
and for payment of the amount found due to him out • of the sale-procee 3, 
the practice of the Court is, where no issue is raised as between the del® 
dants and no question of prioniy arises, on proof of the subsequent 
gage to make a decree directing an account on the footing of each ol ^ 
mortgages, and fixing one period of redemption for all the defendan s. 

Kissory Mohun y. Kally Churn, ^2 C. 100 {5 0. 101 referred to). , 

Kissory Mohan v. Kali Churn, 24 C. 190. This case has been explained a 
distinguished in Bebendra Nath y. Abdvl Samed, 10 0. lx 3. 150. 

In a suit on a mortgage by a second mortgagee, to which the 

mortgagee was a party, and in which the plaintiff prayed that 

duo to him might be realized by a sale of the mortgaged property. 
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••that the plaintiff was entitled to a decree for sale of the mortgaged property 
' subject to the lien of the prior inoumbrancer.— ffanit Bam v. Kutuhuddin, 
i22 C. 33 {referred to •va.Beni Madhub-v. Sourendra Mohun,^Z , See 

.also Ditrga v. Chandra Nath, i C. W. N. 641. 

Suit by second mortgagees against purchaser of equity of redemption 
•who bad paid off a prior mortgage — Suit ignoring Iten of purchaser of equity 

• of redemption— Form of decree in such a suit.— ffaft Charan v. Ahmad Shah, 
17 A. 48 {followed in Muhammad Niamat v, Ghaffar, 21 A. 272). But see 

.• Salig Bam v. Bar Charan, 12 A. 548 (8 A. 105 referred to) 

Eights of persons advancing money to pay off prior mortgage — Suit to 
'Sell mortgaged property under mortgage — ^Form of decree in such a 8uit.~- 
Tulsa V. Khub Chand, 13 A. 581. 

First and second mortgagees— Second mortgagee not made party to suit 
■ by first mortgagee for sale of mortgaged property— Form of decree in such a 
•suit. — Muhammad Samiuddin v, Man Stngh, 9 A. 125. 

In a sale held in pursuance of Or. XXXIV, r. 5, the stranger auction* 
ipurchasor acquires the right of the mortgagee and also of the mortgagor and 
' it cannot bo said that the right of redemption remained in the mortgagor 
.after the sale or in any event after the confirmation thereof. Even where 
the purchaser is not a stranger but a puisne mortgagee himself his purchase is 
'Competent and then too the mortgagor’s right to redeem the first mortgage 
is extinguished. — Kalipada v Basanta, 35 C. W N. 877. 

Decree on first mortgage, a puisne mortgagee not being joined— Pur* 
-chase of mortgaged property by decreo'holder for inadequate price — Bight 

• of puisne mortgagee— Form of decree.— Bonjaypo v. Parthasaratki, 20 

M. 120. 

A mortgagor stipulated that if the mortgaged properties be sold for 
arrears of revenue, or for other causes, the money advanced might be 
recovered by execution against the person or other property of the mort- 
. gagor. Held, that no sale having taken place, the mortgagee could only 

• obtain a decree against the mortgaged properties — Bunseedhur v. Sujaat 
Ali, IG C. 540 (10 C. 740 referred to). 

Where the suit is based upon a mortgage by the express provisions of 
which tho whole amount is payable in a lump sum, and there is also a surety 
'for the payment of the sum due on the bond, tho Court is not justified in 
fixing instalments ; tho entire amount must be paid in a lump or a sale is 
to be ordered. — Maga Das v. Buta, A. I. R. 1930 Dih. 132. See also Bardeo 
Das V. Bukam Singh, 2 A. 320 ; ShanJearapa v. Danapa, 5 B 604. 

Where a co-moitgagee sues for sale impleading the other co-mortgagee 
as a party defendant, and the decree specifies their respective dues, there 

• cannot bo said to be two separate decrees in one suit, and so in form the 

• decree is not objectionable. — Upendrav. KaU Charan, 123 I. C. 439: A. I. R. 
1930 All. 634: 23 A. L. J. 1472. 

Construction of mortgage-decree. — Where the plaintiff sued on a 
'tnortgage-bond by enforcement of lien on the property hypothecated, and 


r 
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regarded as a simple money-decree, and not for enforcement of any Hen.i— - 
Thamnxan Singh V. Ganga 2A. 342; Banulih v. Meghraj,^ k.Zib', 
Jandki Prasad v^Baldeo^Z BntseeZJeftt Oharan x. PirhhuDin'Z- 

A. 388 (F. B ) ; Bam Prasad x. Baghtinandan, 3 A. 239; and Bamanatk* 
Dass X. Boloram, 7 C. 677. 

"Where the decree contained the following terms : " The property hypo-- 
thecated in the bond being also held liable for the whole amount thus 
awarded.” Held, that the decree was in reality a decree for sale. — Anna- 
Pillai V. Thangaihammal, 20 W. 78. 

A decree on a mortgage'bond ordered that the amount be realized from’ 
the mortgaged property without any provision to realize the money froua 
any other property. Held, that the decree-holder's right was limited to the - 
mortgaged property alone.^Sofano v. Moran d Co , A C.h. E. 11. See also- 
Pran Knar x. Durga Prosad, 10 A 127 ; Sudan v. Bam Chandra, 11 B. 537. 

In a decree for sale of hypothecated property and against the judgment*' 
debtor personally, the decree-holder is entitled to proceed either against the • 
person or against the mortgaged property, whichever he may think best.—- 
Johanmal x. Sant Lai, 9 A. 484 (4 A. 497 explained). See also Luchmi^ 
Bai X. Asman Sing, 3 C. 213 : 26 W. E. 421 Ifollotved 5n Bam Baranx. 
Gohind, 28 A. 295 : 3 A. L. J. 95). But the mortgaged property most be solo • 
first.— Bas x. AH Muhammad, 10 A. 632. 

Where a mortgage is held invalid on tbo ground that the requireipeflts ■ 
of S. 69 of the T. P. Act, regarding registration were not complied 
money-decree can be made upon the covenant in the bond.— 

Peada x. Mahar Alt, 26 C. 70 The promise to repay tbo mortgageTHoney 
carries with it a personal obligation. Where there is in the mortgage* 
nothing to the contrary, the remedy of the mortgagee is not restricted to the 
mortgaged property only : the mortgage merely gives the mortgagee an 
additional security in the shape of the pledged property. — Bhvgu'an 
Parmeshtcari Prasad, 6 0. L. J. 287. See also Parbalt Ckaran x. Gobtnaa 
Chandra, 4 C. L. J. 246 (19 W. E. 281. 12 C. 389 referred to ; 10 C. 740 
(P. C.), 16 C. 540 dtsttnguished) ; Abhakke Beggadthi v. Kinhiamma, 2^ 

491 (22 A. 453, p. 461, referred to) and Musaheb Zaman Khan v. Inayatituan, 
14 A. 513. 

On default in payment on a simple mortgage, a Court, instead oi passing - 

a decree for sale, passed a decree for possession by the mortgagee after 

period of grace. Beld, that the decree for possession did not amount to a 
decree for foreclosure, or preclude redemption. — Papamma Boo v. Ftro- 
Praiapa, 19 M. 249 (P. C.) : 23 I. A. 32: 6 M. L. J. 53. 

Under the terms of a compromise decree in a mortgage*suit 
meot-debtor was directed to pay the debt duo to the 
certain instalments specified therein, and it was also further provided 
in default of the judgment-debtor paying the money as therein mention 
the property mortgaged by him to the decree-holder should be sold. 

a construction of the decree, that it was not a preliminary one within 

meaning of Or. XXXIV, r. 4, 0. P. Code, but a final decree 
sale of tbo property of the judgment-debtor on default of payment. 

Lai V. Punjab National Bank Lid., 5 L. L. J. 67: 55 I. C. 816: A. I. 

Lab. 324. 
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"Where a mortgage-decroo omits to reserve tights of such persons whose 
rights are admitted, it ought to bo construed with reference to the admission 
contained in the pleadings or made in the course of the case, and ought not 
to be so construed as to grant a larger measure of relief than is prayed for 
so as to negative rights admitted by all parties . — Srinivasa v. Yamunabhai, 
29 M. 84. 

A decree-holder obtained a decree under Or. XXXIV, r. 6 against the 
heirs of the mortgagors and sought to recover the same from out of the 
assets of the deceased in their hands. The decree-holder subsequently in- 
herited her husband’s share which was liable for the debts. Eeld, that the 
inheritance did not render her liable for the entire decree-debt but that the 
amount due was proportionately decreased.— i4sia BiH v. Aziz Ahmad, 137 
I. C. 50 : (1933) A. L. J. 230 : A. I. R. 1932 All. 704. ^ 

Power to enlarge lime. — Whatever might have been the view before 
the amendment of 1929, it is quite clear now by the amendment now made 
that the Court which passes a preliminarj’ decree can, on good cause shown, 
postpone the date fixed by the Court . — Sat Parlcask v. Bahai Bat, 53 A. 283 
(P. B.) : A. I. R. 1931 All. 386 • 29 A. L J. 508. 

For other eases see notes under the same keadtno under rr. 2 and 3, ante. 

Costs and interest. — See notes under rr. 10 and 11, post. 


Appeal. — See notes under rr. 2 and 8, ante. 

6. “Where the net proceeds of any sale held under the 
last preceding rule are found insufficient to pay 
the amount due to the plaintiff, the Court, on 
application by him may, if the balance is 
legally recoverable from the defendant other- 
wise than out of the property sold, pass a decree 
for such balance. 


Recovery o t 
balance dne on 
mortgage In salt 
for sale 


COMMENTARY. 


History. — The above rule was substituted for the old r. 6 by the 
Transfer of Property (Amendment) Supplementary Act, 1929 which came into 
operation on the Ist .^pril 1930 The old rule is reproduced below. 


e ry of 


G Where the net proceeds of any such sale are 
balance due on 1° he insufficient to pay the amount due to the 

rottgace plaintiff, if the balance is legally recoverable from the 

defendant otherwise than out of the property sold, the 
Court may pass decree for such amount. [S, 90 ] 


The old rule corresponded to S. 90 of the T. P. .\ct (lY of 1832) with 
some additions and alterations. No material change was made in the 
meaning as will appear on a comparison of this rule with the old section 
which ran as follows : “ Wliere the net proceeds of any such sale are tnruj/icient 
to pay the amount due for the time bettm on the mortgage, i/ the balance it 
legally recoverable from the defendant otherwise than out of theproperty told, 
the Court may pass a decree for such sum." 
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The words amount due to the plaintiff" were substituted for the 
-words "due for the time being on the mortgage/’ which occurred in the 
old section. The reason for the substitution seems to be, that the costs 
incurred by the plaintiff in a suit for sale are not properly amounts due 
lUpon the mortgage. (See Ram Lai v. Sil Chand, 23 A. 439 and 26 A. 607); 
and in view of the observations made in the above rulings, the words of the 
old section were changed. From the above rulings it is also clear 
that the word “ defendant " in this rule, means the mortgagor defendant, 
and not a puisne mortgagee or any other person who is made a co-defendant 
in the suit under r. 1. 

The personal liability of a mortgagor arises only after exhausting all 
remedies against the property of the mortgagor but this does not mean that 
in a case where a portion of a mortgaged property is destroyed there can be 
no personal liability. — Chand Mall v. Banbehari, 60 C. 718. 

Present change. — The words any sale held under the last preceding 
rule” make it clear that this rule applies to a rule held in execution of 
a decree made under r. 5. 

Jurisdiction. — In the case of a mortgage the existence of a chargeon a 
property within the jurisdiction of a Court does not give that Coup 
jurisdiction to entertain an application under Or, XXXIV, r. 6 because this 
rule only applies to a personal covenant under the mortgage.—'SAup Singh 
Fateh Stngh, 29 A L. J, 893: A. I. E. 1931 All. 192. 

Right to personal decree.— In India a mortgage does not necessarily 
import a personal obligation to repay. Prima facie this obligation is 
in simple mortgages,' and of course, in English mortgages. Prima facie it is 
not present in mortgages by conditional sale and in usufructuary mortgages. 
In each case the question is one of construction of the mortgage instrumen 
and the personal liability to repay may become barred before the right o 

recourse to the mortgaged property is barred. In these circumstances a 
decree for sale made in a mortgago'suit, unless it contains an express dec 
fiion as to personal liability, is not in any way an affirmation that sue 
liability exists, or ever has existed. Even where it exists, the mortgages i 

nut in India allowed in a suit to enforce the security to have recourse 

the personal covenant until he has first exhausted the security, and 
credit for its proceeds. This is the real meaning of S 90 and 
Or. XXXIV, and this is very difierent from a mere claim to 
decree for sale enforced. — Per Bankin J in Pell v. Gregory, 52 C. 528 fb- 
89 I. C. 1 : A. I. E. 1925 Cal. 834. 

The liability of a surety being co-extensive with that of the 
debtor, there is nothing to prevent a powonal decree being passed . 

surety. — Tulshi Prasad v. Dip Prakash, 29 A. L. J. 559 : 132 I. C o 
A. L E. 1931 All. 631. 

In all mortgages a personal covenant to repay the mortgage-money must 
'be presumed unless there is something in the nature and tbo terms o 
mortgage-deed to negative it. -The nature of the deed may either 
presumption for or a presumption against an interpretation as 
tence of a personal covenant. A clause in the deed of usufrpctuary ^ 
gage that ” the mortgagees shall be competent to recover the mouey i 
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>way they liked " enables the mortgagees to apply for a personal decree 
Against the mortgagor. — Pars Bam v. Brij Uohan, 135 I. 0. 33 : A. I. R. 
1932 Lah. 164. 

'Where some of the defendants in a mortgago'snit were made parties 
nn their capacity of puisne iDCumbrancers and noton the ground of any 
liability for the mortgage-debt nor on the ground of their being in posses- 
■sion, no personal remedy can be obtained against them,— Fafa Kristo v. 
Jaoannath, 36 C. W. N. 709. 

A charge-holder is, as much as a mortgagee, entitled to a personal 
remedy in the event of deficiency of the proceeds of sale. — Fala Kristo v. 
■Jagannath, 36 C. W- N. 709. 

A mortgagee who obtains a decree for sale but fails to execute it, is not 
•entitled to apply under Or. XXXIV, r. 6, to obtain a decree over, as that rnle 
•contemplates that the property should be put to sale in execution of the 
-decree before an application under its provisions can be made — Darbart Lai 
■V. .Vuofa Singh, 18 A. L. J. 623 : 56 I. G. 139. See also Sham Lai v. 
Sheobaran Singh, 20 1. C 320 (29 A. 260 referred to). The holder of a 
mortgage-decree can proceed against the other property of the mortgagor, 
only if the mortgaged properties do not belong to the mortgagor. A mortgage- 
decree directing payment ivithin a fixed date and in default ordering the sale 
•of the hypothecated property is a personal decree and the decree-holder can 
proceed against the person and other property of the judgment-debtor without 
•obtaining a decree under Or. XXXIV, r. 6 —Periyasami v. Huthia, 88 M. 
•677: 15 M. L. T. 232. 

Where the mortgagor covenants to transfer the hypothecated properties 
indefeasibly to the mortgagee with the usual clause for redemption and 
further covenants to pay the mortgago-dobt with interest to the mortgagee, 
liis heir and assigns, tlie latter clause is a personal covenant to pay out of 
properties other than the hypothecated properties, as the latter clause would 
be entirely superfluous if tho parties liad no intention that the mortgagor 
should bo personally liable to luy to the mortgagee the money due to him. 
*Tbero{ore in such cases, the mortgagee is not only entitled to a decree for 
sale but also to a personal decree against the mortgagor. — Asharan Baid v. 
Qobordhan, 26 0. W. N. 318. 

It is the decree that is p.issed under this rule that is execntable against 
•the mortgagors personally, and in the absence of such a decree, the mortgagee 
is not entitled to proceed against tho property of the mortgagors other than 
that covered by the mortgage. The preliminary decree under Or. XXXIV, 
T. 4 is not itself capable of exeention and cannot therefore give a personal 
remedy against the mortgagors —Bullee Bee v. Kaka Hajee Muhammad, 
.60 M. L. J. 39 ; 93 I. 0 99 : A, I. R. 1926 Mad. 415 

Where a personal remedy was asked for in the plaint but the preliminary 
-and the final decrees were silent about it, Asfd that the absence of any reser- 
. . fjgjjjg tQ a decree underOr. XXXIV, 

'• I. C. 523 : 53 M. L. J. 4S9 A. I. R. 

Where by consent there has been a departure from the strict form of a 
ipreliminarj* decree, such departure wonld not affect the applicability in 
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principle and substance o£;the provisions of Or. XXXIV, r. 6 to a personal 
judgment . — Bai Saheb Sundermull v. J. C. Galstaun, 33 0. W. N. 300: A.I.E. 
1929 Cal. 387 (affirmed on appeal by the Privy Council in 36 C.V?. N. 109). 

' In the case of a consent-decree no farther decree is necessary’ if the 
consent-decree provides for a personal remedy in the event of the sale 
proceeds proving insufficient.— ildffya v. Bargovind, 3 Luck. 411 : 108 I. 0. 
723 : A. I. K. 1928 Ondh 490. See the cases noted under heading " Consent 
decree ” under rr. 2 and 3. 

“ Are found to be insuffioient to pay the amount due.” — "Where after 
sale of mortgaged property in exeoution of mortgage-decree, the sale is set 
aside and mortgagee is required to refund the pioceeds to the purchaser, be 
can apply under this rule, as the proceeds in such a case are nil and therefore - 
insufficient. — Badal v. Debi Satan, 49 A. 508 ; 25 A. L. J, 485 : lOO I. 0. 
775 : A. I. E. 1927 All. 395 {Pirbhu Narain v. Baldeo, 29 A. 260 not followed ; 
Ktdar Nath v. CJiandit JTnl, 26 A. followed). 

Where as a result of proceedings subsequently taken, the sale is set aside • 
and the auction-purchaser gets refund of the purchase-money, the mortgagee 
may obtain a personal decree under Or. XXXIV, r. 6. — Badal v. Debi Saran, 
49 A. 506 ; 25 A. L J. 485 : 100 I. C. 775: A. I. K. 1927 All. 395. 

The sale contemplated by S. 89, T. P. Act, 1882 {r. 6), is the sale of the 
•whole or of a sufficient portion of the mortgaged property. A personal decree 
under this rule can only be made where the net sale proceeds are insuiBeient ■ 
to pay the amount duo on the mortgage. A mortgagee may release a portion^ 
of the mortgaged property from the debt, but he cannot by so doing 
upon the mortgagor a personal liability to which otherwise he would not M 
subject. The condition precedent to enable a Court to pass a decree tinae 
this rule is the sale of all the mortgaged properties. Where the mortS®'S® 
released substantial portions of the mortgaged property and also 
chasers of those portions from the mortgage-debt, there being no consent 
acquiescence on the part of the mortgagor and there being nothing 
that the amount which the purchasers paid to the mortgagee was the u 
and true value of the property, which they purchased ; held, that the fflo 

gagor was entitled to claim to have the mortgaged propeity sold before 

decree could be passed against him under S. 90, T. P. Act Lai 
Bahibur, 26 C. 166 *, Bam Banjan v. Indra Narain, 33 C. 890 : 10 C. ‘ , ’ 

862; 3 C. L. J. 83-n ; Satish Banjan Das v. Mercantile Bank of India 
45 C. 702 ; 48 I. C. 322 ; Badrt Das v. Jnayat Khan, 22 A. 404 ; 

V. Fi/un^:n, 31 B. 244; Aitiasamter v. Venkatachela, 40 M. 989: o! • • 
741 (F. B.). But see Sheo Prasad v. BehaH Lai, 25 A. 79 ; Ghafur 
V. Muhammad Kifayatulla, 28 A 19; 2 A L J. 413 ; 

Ganesh Prasad. 28 A. 674 : 3 A. L. J. A65 ; Kedar Nath v Chandii^- 
26 A. 25 ; Pirbhu Narain Amir Singh, 29 A. 369. njon 

cases it has been held that a mortgagee, is entitled at any stage to ^ , 

his claim against any portion of the mortgaged propeHy and then o ^ 

decree under this section (rule) for any balance due. It would thi^ cP 
that there is difference of opinion on tbe point. The Allahabad High jJjq 

also held that if before sale a personal decree is passed 46 ' 

defendant is not entitled to object os it binds him. — Teja v. 

A. 32; 77 I. G. 37- A. I. B. 1924 AH. 225. See also Bakhal thanari* 

Sidhi Nath, (1919) P. 390 : 53 I. G. 922. 
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The plaintifT as second mortgagee obtained a final decree, but before he 
could sell the properties a prior mortgageo brought a suit against the mort- 
gagor and the plaintifT on his orrn mortgage obtained a decree and sold the 
properties. Held that the plaintiff could ask for a personal decree, and it 
conld not be said that the plaintiff eboutd put the properties to sale before 
he conld apply for a personal decree . — Adhar Chandra v. Sarnwamoyi, 32 
C. W. N. 1160: 117 I. C. 630 : A. I. B. 1929 Cal. 121. See also 32 Bom. 
L. E. 724, where a part of the mortgaged property was extinguished by fire 
and another portion was acquired by the Municipality. 

Where the remedy by sale is shown to bo no remedy at all, e. g., by the 
discovery that the mortgagor never had any title to the property to be sold, 
or that the mortgagor has lost his right to the property in some way the 
reason for suspending the passing of a personal decree for sale is gone and a 
personal decree may at once be passed.-— Saftu Bisheshar v. Chanda Lai, 108 
I. C. 459 : A. I. E 1928 All. 71 ; 25 A. L. J. 1042. 

A Full Bench of the Oudh Chief Court has on a review of the cases of 
all the Courts held that an application for a personal decree under r. 6 
cannot be made unless a sale in pursuance of the preceding rale has in fact 
taken place.— SAyam Behari v. Mussl. Uokamadei, 126 I. 0. 700 (P. B.) ; 7 
O. W. N. 744: A. I. B. 1930 Oudh 377. (Seethe cases referred to in this- 
case). 

Where a mortgagee decree-holder has, in execution of bis decree, sold' 
some of the properties covered by the decree but has not realised sufficient 
money to pay off the amount due, and is unable to sell the remaining pro- 
perties by reason of their being situated in a Native State which will not 
execute the decree of a British Indian Court, the decree-holder is entitled 
to a personal decree.— Samanto Qagamath v. Lokenalh,Ql I. C. 635. Also- 
where through inadvertence an insignificant portion has been left unsold. — 
Gopaly. Baihintha.A^ I. C. 66: 2 P L J. 538. 

Where a decree for sale becomes inoperative on the mortgagor being 
declared not to have been tbe owner of the mortgaged property at the date 
of the mortgage, Or. XXXIV, r. 6 can have no application. Under that rule- 
the plaintiff cannot obtain a simple money-decree before tbe sale of tbe 
mortgaged property and the sale proceeds proving insufficient to satisfy the 
mortgage money .— Uddin v. Ahbar Jfi, 136 I. C. 829 : 30 A L. J. 317 : 
A. I. B. 1932 All. 358; Babu Lai v.Baghunandan, (1932) A. L. J. 311. 

Where in a suit for sale by the mortgagee against the mortgagor and 
his sons, the property hypothecated was sold and the plaintiff applied for a 
personal decree against the father for tbe balance due under the mortgage 
and costs, and against the sons for the amount due for costs, held, that it 
was open to the plaintiff notwithstanding the amalgamation of the amount 
due under the mortgage, subsequent interest and costs into one sum to- 


assume that c“~‘~ — *■ **-- balance and to ask for a decree 

for costs as if from the sons. — Bajagopala' 

tvrami v, Pala ' . 578 : 62 M. L. J. 93 : A. 1. E» 

1932 Mad. 155. 
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Where a mortgagor has been adjudged an insolvent with reference^ to 
'Certain debts whioh were provable in insolvency, the order oi adjudication 
■and the order of discharge cannot prejudicially affect the legal rights of the 
•creditor against the debtor in respect of debts which wore provable in insol- 
vency. The orders cannot take away the statutory right of the decree* 
holder to apply for a decree under Or. XXXIV, r, 6 . — Niae Ahmed v. Phtil 
Zunwar, 30 A, L. J. 237 : A. I. B. 1032 All. 336. 


When a mortgagee brings a suit to enforce his mortgage, the Court will 
not allow him to enforce it by personal judgment against the borrower until 
he has exhausted his remedies against the security. It is wrong at the time 
■of making a final order for sale to order that if the proceeds are insufficient 
there will be a personal decree. The usual practice is certainly that the 
personal decree is not even granted until the sale has been carried out and 
■the de6ciency ascertained. It is a form of relief which in the ordinary w^ 
will not be given to a mortgagee unless and until this stage has been reached. 
The power of the Court to give that form of I’elief does not depend upon r. 6 
■of Or. XXXIV which is a provision giving direction to the Court as to the 
■time and manner at and in which the relief is to be given. Th^t power is 
not derived from the inclusion of the clause reserving leave to the , 
in the final decree . — SundermuU v. J. C. Oahiaun, 36 C. W. N. 109 (P. 0.) • 
U C. L. J. 400: 62 M. L. J. 170. 


A personal decree against the mortgagor can only be passed after it h 
been ascertained that the proceeds of the sale of the mortgaged 
are insufficient to pay the amount of the decree. But the words of 
section are satisfied in cases where the Court passes a decree that on 
happening of the event when the nett proceeds of the sale are found to 
insufficient the balance should bo paid by the mortgagor. So a 
a composite decree in the first instance is not invalid or incompetent 
question whether a further decree could be had or not would depend ^ 
terms of the decree already had. — Fala Krisio v. Jagannath, 36 C. W. 

The holder of a mortgage decree, which simply directs the sale of the 
mortgaged property, and contains no other directions for realization o 
balance from the person or other property of the mortgagor, in case 
•sale-proceeds prove insufficient to satisfy the decree, may on the 
proving insufficient, ask for and obtain a decree under this rule 
tion of the balance from the other properties of the debtor. ^ 

Shah V. Ali Newaz, 16 C. 433 (discussed in v. 

14 A. 513). See also Lalla Ttrhini v. Lalla Burrtik, 21 C. 26. 

' The decree contemplated by this rule can be made in the suit ^ 

the decree for sale was passed : and it is not necessary gee 

fresh suit to obtain such decree.— fio/ Singh v. Parmanand, 11 .li oyifc 

also Burga Dai v. Bkagwat Prasad, 13 A. 356. Indeed a yjjjarfee 

for this purpose would be barred unless in cases in which , 
would be unable to include both claims in one suit by reason of the ® 
action not having arisen or the defendant not residing within the ® jn 
jurisdiction of the Court having jurisdiction over the mortgaged P^oP 
v^bich cases he might reserve to himself the right to institute a 
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under leave under Or. II, r. ^.—Hlallikarjunadu v. Lingamurtt, 25 M. 244 
(F. B.) at p. 287. 

The sale contemplated by this rule must be a sale in execution of the 
decree of the mortgagee ^vho applies for the personal decree and not some 
other mortgagee. — Kamta Prasad v. Saiyed Ahmad, 31 A. 373 ; Muhammad' 
Akbar v. Munshi Bam, (1899) A. W N. 208 ; Badrt v, Inayat, 22 A. 404 ; 
Doriart v. Mula, 42 A. 619. 

A decree for sale of the mortgaged property cannot be treated as a 
money-decree. The mortgagee must first sell the mortgaged property and ‘ 
if the sale-proceeds be insufficient, then the balance may be recovered, and* 
he can then recover the balance from the person or other property of the 
mortgagor, if it is legally recoverable. — Gopal Das v. Ali Muhammad, 10 A. 
632. See also Surja Kumar v. Pramada Sundaree, 17 C. W. N. 1039 : 20' 
I. G. 829 ; Arunachella v. Venkatarama, 39 M. L. J. 93 ; 26 M. L. T 192. 

‘ Amounts due ' would include costs even though the same were not 
ordered specifically to be covered by the mortgage-decree under r. 5. — Magbut 
r. Lalta Prasad, 20 A. 523 (P. B.). The expression means the amount to 
recover which the decree for sale has been previously passed.— CTtofcy Lai 
Laig Singh, A. I. B. 1929 All. 15. 

A mortgagee cannot sell the mortgaged property in execution of an ordi> 
nary money-decree in satisfaction of a claim not arising under the mort- 
gage. Section 99 of the Transfer of Property Act (IV of 1832) limits the 
right of a decree-holder in such a case.and provides that he shall not bring 
the mortgaged property to sale otherwise than by instituting a suit under 
S. 67 of the Act.— J'adufe Lall v. Madhub Lall, 21 C 34 ; Kavert v. Ananth- 
ayya, 10 M. 129; Azimullak v. Najmunnessa, 16 A. 415 


■Where on a previous occasion a mortgage-decree was executed against 
the other property of the judgment-debtor without an order under this rule* 
and the judgment-debtor after service of notice upon him did not raise any 
objection, Aefd, that the judgment-debtor was estopped from raising the 
objection in a subsequent application for execution. — Madhu Sudan 
Kailask Chunder, 2 0. W. N. 254. ^ 

Where there is nothing to show a contrary intention of the parties, 
every mortgage carries with it a personal liability to pay the money advanced; 
bnt a mortgagee must sue for his remedy against the property first. In so 
doing it is immaterial whether or not be prays in bis plaint for relief against 
non-hypothecated property. Unless in exceptional cases, ho can obtain such 
relief only under this rule, and if sneh relief is refused, the refusal will not 
bar a subsequent application under this rule Observations on the meaning 
and application of Ss. 83, 89 and 90 of the T. P. Act (rr. 4, Sand 6).— 
Musaheb 2 aman v. Inayatullah, 14 A. 613 (16 C. 423 discussed). 
Every mortgage carries with it a personal liability. — See 5 C. L. J. 237 ; 4 
0. L. J. 246 : 29 M. 491, noted under rale 5 and Jangi Singh r. Chandar 
Mol, SO A. 383 : 5 A. Ii. J. 670 (11 B. 4!7b not followed ; 21 M. 242 referred to). 
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If a person promises to pay a certain sum of money with interest and 
•"hypothecates property as security without any express covenant that he 
would be personally liable, or without stating any mode of payment, he is 
•■personally liable, and a decree under S. 90, T, P. Act, should bo passed 
..against the mortgagor, if the sale-proceeds of the mortgaged property prove 
to be insufficient and the remedy is not time-barred.— -2?am Kishore v. 
Surajdeo Pershad, 13 C. W. N. 138 : 9 0. Ii. J. 5 (4 0. L. J. 246 approved ; 
■10 C. 740, 16 C. 540 referred to). 

The holder of a charge is like a mortgagee suing for sale, entitled to 
.-ask for and obtain a decree under S. 90 of the T. P. Act, 1832 (r. 6). An 
unpaid vendor has nob only a charge on the property sold in oxecnrion of 
‘his decree, bub ho has also a personal remedy under this rule against the 
vendees. — Uttam IsMokv. Phutman Rat, 2 A. L J. 379: (1905) A. W. N. 
144 (21 A. 454, 22 B. 846, 14 A. 513 referred to). See the decision m 
Letters Patent appeal reported in 28 A. 365 : (1906) A. W. N. 44 : 
3 A. L. J. 171. 

"Where the decree is in substance a mortgage-decree, though not in the 
•prescribed form, it is not open to the decree-holder to proceed against non- 
hypothecated property before exhausting the mortgaged property ood 
without obtaining an order under this rule. — Lai Behary v. Habibur Bah’ 
man, 26 0. 166 : 3 C. W. N 8 (24 C. 473 : 25 0. 680 referred to ; 22 0. 8IS 
distintiuiehed). See also Karimulla v. Mirza Muhammad, S P. B J. 649! 
48 I. C. 60S. 

A mortgagee obtained a decree for sale of properties partly in Indira and 
•partly in England. 'In pursuance of the decree some of the mortgaged prO' 
perty was sold in India, and at the request of the mortgagor soma of it wa 
subsequently sold in England. Held, that the sale which took place i 
England must be treated as a sale held in connection with the decree 
in this country and that the mortgagee was entitled to a decree under t i 
• rule. — Gajadhar v. The Alliance Bank of Simla Ltd, 28 A. 660. 

"Where a part of the mortgaged property was sold privatel'y by 
-of the parties, and consideration went towards payment of the mortgao 
-decree, and the sale-proceeds of the remainiag , mortgaged properties ^ 
found insufficient to satisfy the decree. Held, that the decree-holder 
entitled to a personal decree under this section (rule). The sale of „f 

gaged property»by public auction is not essential. — Udit Narain v. SaQU 
Sajjad, 2 A. L. J. 353 : (1905) A. W. N. 124. 

A puisne mortgagee of property upon which there existed several 
brances, obtained a decree for sale after redemption of P . 
•incumbrances. The prior inoambrances ware redeemed and the mortg « ^ 
property WV3 sold, bub the sale-proceeds were insufficient even 
'the amounts due upon the prior iDCu-nbraacas, not to mention the gg. 
due upon ' his puisne mortgage, ffe/d, that the puisne due 

holder is entitled to a decree' under this rule in respect of the 
upon the prior incumbrances as well as in respect of the dehcit upon ni 
mortgage. — Ali Jan v. Mariam Bibi, 26 A. 93. 

Where a pUint contains a orayer for a personal decree and the dccr^^ 

fpaased uudet Form No. 4 of the Appendix (or sale directs tna 
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sale-proceeds are insufficionfc the plaintiff would be at liberty to apply for a 
personal decree, this amounts to an adjudication that tbo plaintiff has a right 
to get a personal decree, and unless it is set aside by appeal, the question 
cannot be reopened on the application for personal decree subsequently 
made -Bam Nath v. Nageihiir. 7 O. W. N. 774 (F. B.) : 126 I. C. 689 : 
A. I. B. 1930 Oudh 378. 

A pnisne mortgagee sued the prior mortgagees for redemption and a 
decree was passed for redemption or sale. Ho did not pay the decretal 
amount and the property was sold on the application of the prior mort- 
.gagees, but it failed to realize the full amount duo to the prior mortgagees, 
who thereupon applied under S. 90 of the T. P. Act, to recover the balance from 
the puisne mortgagee personally. Beld, that this rale does not apply to 
sneb a case. The word "defendant” which occurs in this rule does not 
include a pnisne mortgagee. -Bata Amber v, Sri Dhar, 26 A. 507. See also 
Bam Lai v. SU ChanA, 23 A 439, where it hag been held that the word 
"defendant” in S. 90 of the T. P. Act, 1882, must mean the mortgagor 
-defendant, and that tbo money recoverable, by reason of the proceeds of the 
mortgaged property proving insufficient to pay off the decree passed under 
S. 89, T. P. Act (r 5), from the person whose property had bean mortgaged 
and sold, if legally recoverable from him. 

A purchaser of the equity of redemption is under no personal liability to 
'the mortgagee though he agreed to pay off the mortgage. — Nanku Prasad r. 
Kamta Prasad, 95 1. C 970 : 26 C W. N. 771 : A. I. R. 3923 P. 0. 54. 

■Whore a decree was passed under Or. XXXIV, r. 6 against the assets of 
the mortgagor io the hands of his widow and tbo neat reversioner to whom 
-she had surrendered the estate and thereafter in pursuance of an agreement 
between tbo widow and the nest rovorsioner, she obtained a decree fora 
maintenance allowance with a charge on the property in his possession, 
and the mortgagee in esecutioo of his decree sought to attach not only the 
• corpus of the property in the hands of the reversioner but also the decree for 
maintenance obtained by the widow, held, that the decree was not a part 
■ of the assets and could not be attached. — Bam Sri v. ThaJeur Narain, 
129 I. C. 374 : A. I. R. 1931 All. 368. 

" If the balance Is legally recoyerable." — The words "balance is 
legally recoverable ’’ mean that the balance must be a balance which the 
mortgagee is not precluded by the terms of the mortgage from realizing 
otherwise than out of the property sold, or a balance the recovery of which 
is not barred by limitation —iljfu}a^e& Zaman v. InayatuUah, 14 A, 
613 {referred to in Baqeshri Dial v. Muhammad Naqt, 15 A. 331). See also 
Parbati Charan v Oobinda Chandra, 4 0. L. J. 246 (23 B 630 referred to). 
The transferee from a mortgagee who has agreed with the mortgagor «o pay 
the mortgagee the amount due to him is not a person from whom the 
balance is recoverable legally under this rule because there is no contract 
between him and the mortgagee ; hence no personal decree may be passed 
against him under this rule : Jamna Das v. Bam Autar, 34 A. 63 (P. C.) : 
16 C. W. N. 97: 15 C. L. J. 63: 39 I. A. 7: 13 I. C. 304 (affirming 31 A. 
352): T^onl-u Prasad v. Kamta Prasad, 95 I. C. 970: 26 C. W. N. 771 
(P. C.) : A. L R. 1923 P. C. 54. 

Where a mortgage-decree gives the mortgagee a remedy against the 
Jnortgaged properties, the personal remedy on the money claim against the 
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' Award decrees. — An award decree directing that ' the mortgagee will 
recover personally any deficit after sale is not invalid. — Karachi BarJi Ltd, v. 
Khemckand, 116 I. C. 336 : A. I. B. 1929 Sind 44. 

Application for supplementary decree— Service of notice and 
production of succession certificate, if nece(>6ary. — A personal decree 
■for a large sum should not be passed ez parte. The person against whom the 
decree is sought to bo obtained, has a right to be heard as to his personal 
liability, whether his property is liable for the debt and whether the amount 
claimed is correct. — Abdul Sattar v. Salya Bhushan, 36 0. 767. 

Where a mortgagee died after preliminary decree and his heirs were 
substituted and a decree absolute for sale was made in their favour, but the 
sale-proceeds of the mortgaged property proving insufficient they applied for 
a personal decree under this rule for the recovery of the balance, Seld, 
that no euch decree could be made in their favour until they obtained a 
•certificate under the Succession Certificate Act, VII of 1889. ^Sahadev Suhil 
V. Sakhawat Hossein, 12 C. W. N. ' 145 1 7 G. L. J. 658 and Abdul Sattar v. 
Satya Bhushan, 35 C. 767. 

Dismissal of one application tor default whether bars anothST.— 
It has been held that it is barred. — Dharamchand v. Sheoranlal, 124 I. C. 
349: A. I. E, 1930 Nag. 188 : 26N.L. E. 154; A.K.Eto. Chettyar Firm 
Y. Maher Singh, 8 E. 316 : 126 I. C. 648 : A. I. K. 1980 Bang. 357. 

Limitation as regards personal remedy.— In a suit for sale on the 

basis of a mortgage deed the proper stage for deciding whether the moft* 
^agea's claim for a personal decree is barred by limitation is after the net 
proceeds of the sale have been found insufficient to pay the decretal amount. 
The personal remedy on the basis of u registered mortgage bond can be 
enforced within sis years under Art. 116 of the Limitation Act — 
sabapathy v. Devasigamony, 53 M. 105 (F. B.) : 116 1. C. 817 : 56 M. L. 10 ■ 
A. I. E. 1929 Mad. 63 (in this case the decisions of the Judicial Committee 
in the cases of Ram Bin v. Kalka Prasad, 12 I. A. 12 : 7 A. 602 (P. 0.) and 
Ganesh Lai v. Khetra Mohan, 5 P 585 (P. 0.) : 53 I. A. 134:31 0. W. N. 25 
have been fully explained and distinguished) ; Jai Indra v. Kkairati, 4 Luck. 
107 ; 113 I.'C. 489 : 5 O W. N 836: A. I. K. 1928 Ou'dh 465; Sahu Badfi^ 
Krishna v. Tej Saroop, 52 A. 363 (F. B ) : 123 I. 0. 321 ; 27 A. L. J. 1294: 
A. I. E. 1930 All. 69 ; Dharantdhar v. Indra Narayan, 36 G W. N- 
Kanto Mohan v. ‘ 61 C. L’ J. 283 ; Umapada v. Earipada, o 

C. W. N. 1030. ‘ •’ '■••• ^ ^ . 

See also cases cited under the previous heading, " If the balance is leSa 7 
recoverable.” ' ■ 

Limitation for an application under this rule.—The limitation 
governing an application for a personal decree under this rule is th^ ^ 
cribed by Art. 181 of the Limitation Act.— Pelf v. Gregory, 53 0. 828 <F- •' ’ 
89 I 0. 1 : A’. I. R. 1925 Cal. 834. (See the authorities referred to and 
cussed in this case). ' Time runs from the date of confirmation of ^he sft 
Krishnahandhn v. Panchkari, 68 C. 741 ; 35 0. W. N. 231 : 130 I. O- 
52 G. L. J. 631: A. I. R. 1931 Cal. 166. x 

Appeal.— An application for a decree under Or. XXXIV, r. 6 
conaidored to come under ‘ plaint,* ’ and so an appeal does not he ^ 

Or.’ XLIII, r. 1 (l) from an order returning such an application to be P^®agg . 
ed to the proper Court -i-Bhup Singh v. Fateh Singh, 29 A. L. J. 

A. I. E. 1931 All. 192. 
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7 . (1) In a suit for redemption, if the plaintiff succeeds, 
the Court shall pass a preliminary decree — 

<deereeirred*rap^ (**) Ordering that an account be taken 

I'tion Boit. of what was due to the defendant at the date 

of such decree for — 

(f) principal and interest on the mortgage, 

(it) the costs of suit, if any, awarded to him, and 
{iii) other costs, charges and expenses properly in- 
curred by him up to that date, in respect of 
his mortgage-security, together with interest 
thereon ; or 

(h) declaring the amount so due at that date ; and 
(c) directing — 

(t) that, if the plaintiff pays into Court the amount 
so found or declared due on or before guch 
date as the Court may fix within six months 
from the date on wSich the Court confirms 
and countersigns the account taken under 
Clause (a), or from the date on which such 
amount is declared in Court under Clause Ci), 
as the case may be, and thereafter pays such 
amount as may be adjudged due in respect of 
subsequent costs, charges and expenses as 
provided in rule 10 together with subsequent 
interest on such sums respectively as provided 
in r. 11, the defendant shall deliver up to the 
plaintiff, or to such person as the plaintiff 
appoints, all documents in his possession or 
power relating to the mortgaged property, 
and shall, if so required, re-transfer the pro- 
perty to the plaintiff at his cost free from the 
inorlgago and from all incumbrances created 
by the defendant or any person claiming under 
him, or, where the defendant claims by derived 
title, by those under whom he claims, and 
shall also, if necessary, put the plaintiff in 
possession of the property ; and 
*(u) that, if payment of the amount foQnd or declared 
due under or by the preliminary decree is not 
made on or before the date so fixed, or the 
plaintiff fails to pay, within such time as the 
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Court may fix-, the amount’ adjudged due in 
respect of. subsequent costs, charges, expenses 
and interests, the defendant shall be entitled to 
apply for a final decree — 

(a) in the ease of a mortgage other than a nsu-^ 

fructnary mortgage, a mortgage by con- 
ditional' sale, or an anomalous- mortgage- 
the terms of which provide lorforechsare 
only and not for sale, that the mortgaged 
property be sold, or 

(b) in the case of a mortgage by conditional sale- 

or SDch an anomalous mortgage as afore- 
said, that the plaintiff be debarred from 
all right to redeem the property. 

(2) The Court may, on good cause shown and upon terms 
to be fixed by the Court, from time to time, at any time before 
the passing of a final decree for foreclosure or sale, as the case 
may be, extend the time fixed for the payment of the amount 
founder declared -due (under sub-rule (1) or of the amount 
adjudged due in respect of subsequent costs, charges, expenses 
and interest. 

S. (1) 

Final decree 1 
redemption enit. 

passed under sub-rule (3) of this rule, the plaintiff makes 
into Court of all amounts due from him under sub-rule (1) pi 
rule 7, the Court shall, on application made by the plaintiff m 
this behalf, pass a ffnai decree or, if such decree has bees 
passed, an order — 

(a) ordering the defendant to deliver up the documents 
referred to in the preliminary decree, 
and, if necessary, — 

(£) ordering him to re-transfer at the cost of the 
plaintiff the mortgaged property as directed m 
the said decree, 

and, also, if necessary, — ' 

(c) ordering him to put the plaintiff in possession of 
the property. 


Where, before a final decree debarring the plaintiff 
from all right to redeem the mortgaged pro- 
* perty has been passed or before the confirmation 


/-if o anla i 
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(2) Where the mortgaged property or a part thereof has 
‘been sold in pursuance of a decree passed under sub-rule (3) of 
.this rule, the Court shall not pass an order under sub-rule (1) of 

this rule, unless the plaintiff, in addition to the amount men- 

• tioned in sub-rule (1), deposits in Court for payment to the 
.purchaser a sum equal to five per cent, of the amount of the 
purchase-money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall 
be •entitled to an order for repayment of the amount of the 
purchase-money paid into Court by him, together ^vith a sum 

• equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (1) has 
not been made, the Court shall, on application made by the 

• defendant in this behalf, — 

(а) in the case of a mortgage by conditional sale or of 

such an anomalous mortgage as is hereinbefore 
referred to in rule 7, pass a final decree 
declaring that the plaintiff and all persons 
claiming under him are debarred from all right 
to redeem the mortgaged property and, also, if 
necessary, ordering tne plaintiff to put the 
defendant in possession of the mortgaged 
property; or 

(б) in the case of any other mortgage, not being a 

usufructuary mortgage, pass a final decree that 
the mortgaged properDy or a sufficient part 
thereof be sold, and the proceeds of the sale 
(after deduction therefrom of the expenses of 
the sale) bo paid into Court and applied in 
payment of what is found due to the defendant, 
and the balance, if any, be paid to the plaintiff 
or other persons entitled to receive the same. 

commentary. 

History. — Tho above rr. 7 and 8 were substituted for the old rr. 7 and 
'Blby the Transfer of Property (Amendment) Supplementary Act, 1929 which 
-came into operation on the 1st April 1930. The old rules are reproduced 
below : — 

7, Id a suit for redemption, if the plaintiff succeeds, the Coart shall 
pass a docroo— 

Prelimioarr ae- 
• cree ia redemption 
••salt. 


(a) ordering that an account be tahen of what will be 
duo to the defendant for principal and interest on the 
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’ mortgage and for his costs of the suit (if any) awarded to him' 
on the day next hereinafter referred to, or 

. (6) declaring the amount so duo at the date of such decree, and' 
directing — 

(c) that, if the plaintiff pays into Court the amount so due on a day 

within six months from the date of declaring in Court the- 
amount so due, to be fixed by the Court, the defendant Bball> 
deliver up to the plaintiff, or to such person as he appoints, 
all documents in his possession or power relating to the- 
mortgaged property, and shall, if so required, re-transfer the 
property to the plaintiff free from the mortgage and from all 
incumbrances created by the defendant or any person claim- 
ing under him, or, where the defendant claims by derived 
, title, by those under whom he claims, and shall, if necessa^y^ 
put the plaintiff in possession of the property, but 

(d) that, if such payment is not made on or before the day to be 

fixed by the Court, the plaintiff shall (unless the mortgage is- 
simple or usufructuary) be debaued from nil right to redeem 
or (unless the mortgage is by conditional sale) 
mortgaged property be sold. » [5- 


, • ' 8. (l) Where, on or before the day fixed, the plaintiff pays into Cojrt' 

wirtni amount declared due as aforesaid, together wmen 

redemption-suit. subsequent costs as are mentioned in r. 10, tn®’ 

Court shall pass a decree — 

(a) ordering the defendant to deliver up the documents 

under the terms of the preliminary decree he is bound 
deliver up, ' 
and, if so required, 

(b) ordering him to re-transfer the mortgaged property as directed 

in the said decree, 
and, also, if necessary, 

' (c) ordering him to put the plaintiff in possession of the property- 


(2) Where such payment is cot so made, and the 

simple or usufructuary, the Court shall, on application made in that pe 

by the defendant, pass adecreethattboplaintiffandallperBonsclmro °- 

through or under him be delwirrcd from all right to redeem the mortgag^^ 
property and also, if necessarj^ ordering the plaintiff to put the oeien 
in possession of the property. 

(3) On the passing of 'a decree under Eub'i'ule (2) the debt seem 
by the mortgage shall he deemed to bo discharged. 

(4) Where such payment is not so made, and the mortgage is 

conditional sale, the Court’sball, on application made in that beba ^ 

defendant, pass a decree that tho mortgaged property or a 

thereof be sold and that' the proceeds of the sale (after defraying ^j 73 t- 
the expenses of the sale) bo paid, into Court and applied in payment 


Or. XXXIV. 
r. 8. 


DECREES IN REDEMPTION SUIT 


2140 


is fotind dne to the defendant, and that the balance (if any) be paid to the 
plaintiff or other persons entitled to receive the same : 

Provided that the Court may, upon goood cause shown and upon such 
Power toealarge terms (if any) as it thinks fit, from time to time postpone 
time. the day fixed for payment. [S. 93.] 

The old rule 7 corresponded to S. 92 of the T. P. Act, IV of 1882, with 
some additions and alterations. The old section is reproduced here for the 
purpose of comparison; — 

" In a iuit for redemption^ if the plaintiff succeeds, the Court shall pass a 
decree ordering — 

*' that an acco^tni he taken of what will be due to the defendant for the 
mortgage-money and for his costs of the suit, if any, awarded to him, on the day 
next hereinafter referred to, or declaring the amount so due at the date of such 
decree] 

that, upon the plaintiff paying to the defendant or into Court the amount 
so due on a day within six months from the date of declaring in Court the amount 
so due, to be fixed by the Court, the defendant shall deliver up to the plaintiff, or 
to suchperson as he appoints, alt documents tn kts possession or power relating 
to the mortgaged property, and shall retransfer »( to the plaintiff free from the 
mortgage and from all incumbrances ereal^ by the defendant or any person 
claiming under him, or, when the defendant c/a»ms by derived title, by those 
under whom he claims, and shall, tf necessary, put the plaintiff tnlo poasMston 
of the mortgaged property ; and 

“ that if such payment is not made on or before the day to be fixed by the 
Court, the plaintiff shall {unless the mortgage be simple or usufructuary) be 
absolutely debarred of all right to redeem the property, or (unless the mortgage be 
by conditional sale) that the properly be sold " 

Excepting Cl. id), the provisions of this rule corresponded with the 
provisions of r. 2, which related to a preliminary decree for foreclosure. 

The old rule 8 corresponded to S. 93 of the T. P. Act, IV of 1882, with 
several additions and alterations as will appear on a comparison of this rule 
with the old section, which ran as follows: — 

" If payment ts made of suck amount, and of suck subsequent costs as are 
mentioned tn 5. OJ, the plaintiff shall, if necessary, be put into possession of the 
mortgaged property. 

“ If such payment ts not so made, the defendant may {unless the mortgage 
la simple or usufructuary) apply to the Court for an order that the plaintiff and 
all persons claiming through or under him be debarred absolutely of all right to 
redeem, or {unless the mortgage is by conditional sale) for an order that the 
mortgaged property be sold. 

" If he applies for the former order, the Court shall pass an order that the 
plaintiff and all persons claiming through or under him be absolutely debarred 
of all right to redeem the morlgag^ properly, and may, if necessary, deliver 
possession of the property to the defendant. 
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“ If he applies for the latter ortfgr. the Goiirl shall pass an order that such 
propertij or a sufficient part thereof he sold, and that the proceeds of sa.?e {after 
defraying theretyiii the expmse'i of the sale) be paid into Court, and applied tn 
payment of what is found due to the defendant, and that the balance he paid io 
the plaintiff or other persons entitled to receive the same. 

'* On the passing of any order under this section, the plaintiff's right to 

redeem and the security shall as regards the property affected by the order, both 

he extinguished : 

” Provided that the Court may, upon good cause shown, and upon such 
terms (if any) as tt thtvhs fit from time io time, postpone the day fixed under 
S. 92 for payment to the defendant." 

Glauses (a) and (6) wore now Thore were no similar provisions in 
old section. Tbo word " absolutely " which stood after the word “debartea 
in tbe old section has been omitted. Several other material alterations 
made in this rule, as will appear on comparison. 

The Transfer of Property Act does not contain any provision for the 
passing of a 6nal decree in cases where payment is made in accordance with 
the teims of the pi'eUminary decree This is in our opinion an omission aoo 
we have provided in rr. 3 (1), 5 (1) and 8 (1) for the passing of a final decrc® 
in such oases. — See the Report of the Select Committee. 

It will be observed that under eubTule (3), on the passing of a 
■deoree in a redemption suit, the debt secured by the mortgage shall be 
deemed to he discharged. But under the old section (93), the 
passing a final decree was to extinguish the mortgage security as well as to 
plaintiS's right to redeem. 

The proviso attached to this rule was almost similar to the 
attached to the old section. The indulgence allowed by the proviso 
seldom required to be granted in a suit from redemption by the mortgag » 
who generally comes into Court with his money ready and offers to pay 
amount that will be found due to the defendant. 

In a suit for redemption it ie necessary to take accounts in order to 
ascertain whether or not the mortgage has been paid off. 

It is noticeable that the payments under these rules are to be 
into Court and not to the defendant. The provisions as to 
-defendant which were contained jo the old eections have been 
these rules, the reason being that the Special Committee thought it be 
that in every case the payment should be naade into Conrt 

Present changes. — Those stated under vr. 3 to 5 apply mutatis mid 
■endis to these rules. 

The new rule 7 sub-rule (l) (c) («) Cis, (a) and (6) specify the 
kinds of mortgages in respect of which decraea for foreclosure or 
•sales may be passed. {See 8. 67 of the Transfer of Property Act, 183-1* 

Right of redemption. — The mortgagor has, at any timeaftevthc 
gage money has become payable by him, a right, on payment or ten 
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•' ** up to him all docu* 

■ -gaged property and 
" right to redeem.” 
■ redemption. Buies 
* 7 and 8 provide for decrees in suits for redemption. — See Transfer of Pro* 
■petty Act, S. 60. 

No such general rule of law exists in India as would preclude a mort* 
■gagor from redeeming a mortgage before the expiry of the term for which 
the mortgage was intended to be made unless the mortgagee succeeds in 
showing that by reason of the terms of the mortgage itself, the mortgagor 
is precluded from paying ofif the. debt due by him to the mortgagee.— 
Bhagwat Das v. Parshad Singh, 10 A. 602. See also Bose Ammal v. Baja- 
ratknam, 23 M. 33 (5 B. 22, 16 il. 486 considered). See, however, Baghubar 
Dayal v. Budhu Lai, 8 A. 95 ; Setnicherla v. Vairi Cherla, 2 SI. 314. 

Section 93 of the T. P. Act (IV of 1882) (r. 8) does not, in its literal 
terms, apply to a case whore there is no prior mortgage still in existence, but 
the principles there laid down ought to be followed in dealing with such a 
case, The position of the defendant who is in possession of the property 
tinder an obligation to rd*traosfer it, if the redemption money is paid on a 
fixed date, is analogous to that of a mortgagee by conditional sale.— 
Behary v. Muhinda Lai, 8 C. L J. 547 : 36 C. 122. 

One Karya Bharthi, who owned two villages, mortgaged them in 1904, 
without possession, with defendants, and in November I90S he sold same to 
the defendants in lieu of the amount due to them under the mortgages, and 
the defendants obtained possession of the villages under the sale Prior to 
the said sale, however, the plaintifT in execution of his money decree against 
the mortgagor (Karya Bharthi) had attached the villages in question in 
September 190S and bought the equity of redemption at the auction sale in 
August 1909. The present suit was brought by the plaintiff to recover 
possession of the villages from the defendants on the ground that the latter’s 
purchase of November 1909 was invalid by reason of the provisions of S. 64, 
Civil Procedure Code, 1908 ■ Held, that the sale of November 1903 being 
admittedly invalid as against the plaintiff, the plaintiff was entitled to an 
unconditional decree for possession and as the mortgages of 1904 in defen- 
dant’s favour did not give them any right to possession, and they obtained 
possession only by virtue of the invalid sale of November 190S, they were 
not entitled, in the present suit, to sot up their mortgages as shields against 
the plaintiff’s claim for possession. — Btjax Satan v Rudra Baqeshv:ari 
Prasad, 61 C. L. J. 70 (P. C.). 

A mortgagor who has made default in the payment of the mortgage- 
money within the time limited by the decree in a suit for redemption is not 
entitled to apply for execution of the decree after the time limited. — Valla- 
bha Taliya v. Vedapuratlt, 19 M. 40 (F B.). 

Suit for redemption.— Under Or. XXXIV, r. 7 of the C. P. Code it 

is open to the Court cither to order that an account shall Le taken 
of what will be duo to the defendant for principal and interest due 
■on the mortgage and for hiscosts of the snit, if any, or to declare the 
amount duo at the date of such order; but in cither case, the Court should 
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proceed to ascertain the amount whiob would be found duo on the 5ate 
which is to be fixed for payment and specify what the consequence of the 
payment of that amount or the non-payment thereof would bo . — Mohican 
Singh V, Thakur Chandra PaU 10 O. L. J. 374, 

There was a certain amount of inconsistency between old rules 7 acd‘ 
8, Or. XXXIV. A preliminary decree in a mortgage suit ought not to direct 
more than this, that if a plaintiff makes a default then the mortgagee should 
have a right to ask for a final decree either for foreclosure or sale as is 
ed by Or. XXXIV, r. 8 . — Knshaba Baniji v. Budhaji SaJearam, 46 B. 348 : -3 
Bom. L. E. 1176. 

A redemption decree provided that on payment of a certain sum of 
money within a certain time, possession of the land was to be given. Bela, 
it was not a preliminary decree under Or. XXXIV, r. 7 . — Mahahir v. Kartar 
Singh, 76 I C. 144. 

Old r. 7 (d) applied to the case of a mortgagee only and has no appli- 
cation to the case of a co-mortgagor who had redeemed the entire mortgage 
Ali Akbar v. Sultan-til-Mulnk, 69 1. 0. 653 : 1923 L. 129. 

A mortgagor, who institutes a redemption suit, is entitled to put 
alternative claim. He may aver that the mortgage money has been repaiUc 
and, in the alternative, in the event of the Court finding any sum to ^ 
still due under the mortgage that he is prepared to pay such further sum, 
Butchanna v, Varahalu, 24 M, 408. 

Omission to draw up a decree in a proper form under S. 92 
.Transfer of Property Act does not deprive the mortgagee of the benefit 
B. 93 . — Murlidhar v. Parsharam, 25 B. 101. 

Where the full amount fixed by the Court in a decree for redemption wa^ 
paid into Court within the time limited by the decree, held that the plain 
mortgagor did not lose his right to possession of the mortgaged property 
the fact of his having attached and withdrawn from the Ooart_ a portion ^ 
the sura so paid in execution of his decree for costs in the sui . 
Parmanand v. Lokman, 27 A, 392. 

A trespasser who becomes the legal representative of the deceased debtor 
by intermeddling with the estate connot represent the real heir and is n 
entitled to redeem.— Z'*a7i07i v. Yeshwant, 28 N. h. E. 69. 

Where the mortgaged property was sold for arrears of 
revenue. — Held, that if the sale took place owing to the mortgagee ® ^ 

it would not affect the mortgagor’s right to redeem. The ®y.orld. 

sale for arrears of Government revenue gives a title against all the 
is Subject to the exception that, if it is caused by the default of the 
it does not take away the mortgagor's right to redeem. — Kalappa^- .-g , 

20 B. 492. See also Mar Shankar Prasad v. Shew Gohind, V}. r 
4 C. W. N. 317 ; Nazir Ali v. Ojoodhyaram, 5 W. E. 83 (P. C.) ; 1^ ' 

040 ; Bisseswar Prosad v. Lola Samam Singh, 6 C. L. J. 134, 140. 

In a suit for redemption, if the mortgagee has already 
for rent in respect of the mortgaged lands which were left In the p 
of the mortgagor as tenant under the mortgagee and has allowed s 
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to be barred by limitation, the mortgageo is not entitled to claim such arrears 
of rent. — Said Ahmad v. Baja Barkhandi, 9 O. W. N. 253. 

The owner of six villages mortgaged one of them to D and subsequently 
all of them to X. D brought a suit on liis mortgage but did not in the first 
instance implead X, who assigned his interest to P. X was afterwards 
impleaded as a party to the suit, a decree was obtained and D purchased the- 
property mortgaged to him. P brought a suit afterwards to redeem the 
prior mortgage of B. Beld, that P was entitled to redeem the mortgage 
of D but D had no right to redeem against P, that the mortgage of D should 
be treated as still subsisting and that P could redeem only on payment of 
the amount due under his mortgage and not merely the amount which D 
paid for the property in the execution sale,— Sheoratan v. Eamttt 
Prasad, 11 P. 415. 

A decree for redemption if bars a sabseguent salt for the same 
relief. — A mortgagor who has obtained a decree for redemption which does 
not contain a proviso as to payment within the date fixed by the Court, and 
who has not enforced that decreo and has sot paid in the decretal amount 
within the time, can subsequently biing a second suit for redemption of the 
mortgage in respect of which such first decree was obtained.— 5t’Ia Bam r. 
iladho Lai, 24 A. 44 (F. B.) (19 A. 202omr«/rd j 21 A 251, 6 M. 119, 7 M. 
423, 8 M. 478, 21 M. 18. 11 A. 386,20 A. 376 and 446 referred lo ; 7 B. 467, 
17M. 96, 4. A. 481, 13 B. 667 not/cUoiced). But the Madras High Court, 
in the Full Bench case of Fcdoptirallf v. YallabhaVaUi/a 25 M. 30()' 

(F. B.) have held that where a suit for redemption bas been instituted and a 
decree for redemption has been passed therein, but not executed, a sub- 
sequent suit is not maintainablo for tho redemption of the same mortgage 
(6 M 119, 7 M. 423, 8 M. 478, 15 M. 366 overruled . 19 M. 40 (F. B.) 
explained ; 21 il. 11 dissented from). See also Lachman v. Madsudan, 29 
A. 491 4- A L. J. 447, in which a similar view seems to have been taken. 
It would thus appear that all tho cases on the point have been referred to, 
discussed and considered in tho abovo two Full Bench rulings of tho 
Allahabad and Madras High Courts. 

When, under a compromiso arrived at in a redemptfon suit, the parties 
did not agree that tho plaintilT's right to redeem could be extinguished 
absolutely, he is not prevented from bringing a second suit for redemption. 
Tbo mortgagee is still a mortgagee and does not become tho absolute pro- 
prietor of the property — Bohamdi Began v. Tvfail Baton, A. I R. 1926 
All. 20 (A I. R. 1922 All. 377 and A. I. E. 1D25 Lab. 31 refd. to). 

A person who does not deposit tho redemption money within the time 
allowed can redeem afterwards, before a final order is mado under this rule. — 
Beptn Behary v. Mokunda Lai, 36 C 122 . 8 C. L. J. 547 (22 B. 771, 16 C. 
246, 19 M. 40, 19 A 180, 24 A. 479, 11 C. W. N. 679 and 25 M. 300 
referred to). Referred to in Krtshna Chandra v. Jakeral Bnq, lOC. L.J. 
115. 

The Bombay High Court has held that a mortgagor who has brought a. 
suit for redemption and obtained a decreo nisi which neither the mortgagor 
nor tho mortgagee has applied to be mado absolute, can, after tbo execution 
of the decreo is time-barred, bring a fresh suit for redemption, and that such. 
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■fresh suit is not barred by S. 11 or S. 47 . — Samji v. Pandkarinatky 43 B. 334 
(F. B.) : 49 I. C. 894. The plaintiff 61ed a suit to redeem a mortgage bai 
■mfchdrew it with permission to institute a fresh suit within two years; 
eight years after the order he bronght a new suit. Held that the order for 
withdrawal imposing a limitation of two years was erroneous and tbe 
plaintiff’s right to redeem 'during the period allowed by the Limitation Act 
was not affected, — Bam Chandra r. JJanmanta^ 44 B. 939 : 53 I. C. 45. 

Payment into Court.— After the preliminary decree no payment or 

adjostment of the mortgage money made ont of Court can be pleaded, because 
the Code expressly lays down that the payment must be made into Court. In 
this respect there is no difference between a decree in a foreclosure suit and 
a decree in a redemption suit.— v. Nookalamma, 131 I. C. 487 : 54 M. 
70S: A. I. B. 1931 Mad. 593. 

If an allegation of payment out of Court is made, the Court will not 
recognize it, but if the patties settle the matter amongst themselves and 
'make a report the Court will act on it. — Vhtcanatha'^. 

M. W. N. 1141. 

For other cases see notes under rr. 3 and i, ante. 

Enlargement of time— Payment after expiry of time.— Old 
r. 8 of Or. SXXIV applied to redemption suits only and time for 
fixed by a decree could not bo extended under that rule when the decree was 
not one for redemption.— Kttnwar v. Snjan Singh, 43 A. 25 ; 1“ 
A. L. J. 771. 

In redemption suits the decree passed under r. 7 is only in the 
of a decree nisi, and the order passed under this rule is in the nature of a 
decree absolute. Under the proviso to this rule, an application to exteu'J 
the time for redemption fixed by the preliminary decree naay^ be made s 
any time before the decree absolute is made. — Nandratn v. Babaji, 22B. f‘ • 

The proviso to Or, XSXW, r. 8 governs not only sub-rule (4) 
said rule but also sub-rule (2) of that rule. — Narsingh r. Partap, 60 A. S33. 
Ill I. C. 242 A. I, E. 1923 All. 480. 

"Where a decree for redemption omitted to state what would be tbs 
• consequence of the non-payment of the mortgage money within the time 
•specified, it was held that such omission could not operate to extend t 0 
period available to the plaintitf. for payment beyond the maximum te^ 
.provided by r 7. — Wastr v Dhuman Khan, 16 A. 65 (14 A. 529 referrtd -C . 
14 A. 350 dissented from). 

The plaintiff who did not deposit the redemption money within tbe 
time allowed by the Court can redeem afterwards, before a final 
made under r. 3, that is, before the decree is made absolute. If 
of the redemption money is accepted by the Court before the 
but after the date fixed lor payment, it becomes an effectual deposit 
no formal order extending the time was passed. — Beptn Behary v. Mow 
Lai, 8 C. L. J. 547 : 36 C. 123 (22 B. 771 and 25 M. 300, pp. 306-7 
■to). Eeferred to in Krishna C/ia«^ar« v. Jakcral Suq, 10 C. L J- ^ 

Where a decree gives a right of redemption within a certain 
/period with a certain specified result to follow, if redemption is cot 
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within such period, the were fact of an apper.’ --a ^;ii' 

not suspend the operation of such decree ■ ' ■ ■ ' . 

extends the period limited by the orif;ioat c ' ' ' 

will be barred if not exercised within the . ' ■ . . : 

V. Dharam Singh, 18 A. 455 (18 A. 223 applied). See also ManaviUraman v.. 
Unniappan, 15 M. 170. 

In a suit on a usufructuary mortgage, a decree for redemption was- 
passed directing the plaintifT to pay a certain sum within six months. 
Against this decree there was an appeal, which was dismissed more than six- 
months after the date fixed in the decree. Eeld, that as the mortgagee had 
never obtained an order for sate under S. 93 of the T. P. Act, and as the 
mortgagee's equity of redemption had not become extinct, he was entitled 
to redeem on tendering the amount mentioned in the decree. — Kanarav. 
Govinda, 16 M. 214. 

The essential features of a usufructuary mortgage is that the mortgagee- 
cannot sue for payment of his debt but is only entitled to remain in posses* 
sion. If in such a case the mortgagee has a right of sale the mortgage is of 
an anamolous character. In the latter case a decree for sale may be made 
debarring the mortgagee from redeeming the land. — Alma Bamv.Surjan, 
110 I. C 81 : A. I. B. 1928 Lah. 355 

An application for enlarging the time granted by a decree for redemption 
may be made after the prescribed time has expired. An order refusing', 
the time is appealable under S. 244, C. P. Code, 1882 (S. 47). — Bango r. 
Bhomshetti, 26 B. 121. 

Failure to pay money on or before the date mentioned in the redemp* 
tion decree does not absolutely bar tbe mortgagor's right to obtain posses* 
sion of the mortgaged property ; since the Court may, under S. 93 of the 
T. P. Act, upon good cause shown, enlarge the time for payment upon 
such terms as it thinks fit. The plaintiff within three years of the date of' 
the decree produced in Court the decretal amount and prayed for possession 
of tbe mortgaged property. Eeld, such an application could be treated as 
one for enlargement of time under S. 93 of the T. P. Act (IV of 1882).— 
Ishxvar Lingo v. Gopal Jtvaji, 28 B 103 (26 B. 121 /offou’cd). 

A mortgagor who has obtained a decree for redemption may pay in the 
decretal amount, and obtain redemption at any time up to the making of an 
order absolute. — Salig Bam v. Sluradan, 25 A. 231 (20 A. 446 and 27 C. 705 
followed). See also Abmea v. Beskun Ali, 3 C. L J 533 (27 C 705, IG C. 
240, 22 M. 133 follotved). See also Jilaung Tun v. Twe, 54 I. C 507. 

A decree in a suit for partition provided inter aha that the plaintiff could 
recover certain properties from the alienees on payment of a sum of monej' 
by a certain date, without any provision as to the effect of a non-payment. 
The plaintiff, however, paid the money on a subsequent date. Eeld, that 
the decree was in terms and effect one for redemption and that the Court 

had jurisdiction under Or. XSXIV, r. 8 to extend the time for payment. 

Idumbti v. Pethu JJeddy, 54 I. C. 451. 

Although the Court of first instance is the proper Court for dealing with 
applications under this rule, the appellate Court has nevertheless jurisdiction* 
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■to iillotv the enlargement of time in cases where there has been an appeal.— 
Bobu Parshad v. KhiaU Bam, 3 A. L. J. 828 : (1906) A. W. N. 203. See, 
'however, Skeonarain v. Chunni Lai, 23 A. 88, where it has been held that such 
an application must be made to the Court of first instance and not to the 
.appellate Court. iSrealso Venkata v, Thiagaraya, 5^1 Otidk Behan \ . 

2^aqeshar Lai, 13 A. 278 (P. B ) ; Bam Dhani v. LaUt Sintjh, 31 A. 323 (23 
A. BS followed ; fl906) A. W. N. dissented from) ; Dharmaraja v, Srinivasa, 
39 M. 876: 31 I. 0. 240; 29 M, L. J. 708 : 18 M. h. T. 486 ; Beni Prasad v. 
Bamam Das, 39 A. 396 : 39 I. C. 630. 

" On appMoation made by the plaintiff hi this behalf." — There was 
no provision for this in the old rule and it was held under it that no appli- 
cation was necessary. — ifortt v. Oangabai, 50 B. 730 ; 98 I. 0. 913 : A. I. R- 
1927 Bom 32. 

Notice. — Order XXXIV, r. 8 governing redemption suits does not requjre 
notice to be given of payment into Court. — Ambi v. Valia, 75 I. 0. 556' 

M. L. J. 687. 

For further notes see notes under heading " Power h enlarge time " smier 
tr. 8 and 8, ante. 

Appeal. ~Aa order under r. 3 or r. 8 of Or. XXXIV, refusing to e’cWQ^ 
the time for the payment of the mortgage money is appealable. Set 
Or. XLIII (o). But no appeal Hes agaiust an order estending the time 
fixed — Dharmaraja v. Sreenivasa, noted above ; Dattatraya v. TVasuiee 
Anant, 47 B 956 . 25 Bom L B 990. 

Clog or fetter on the equity of redemption.— A mortgaga is a cos* 
vayauce of land or an assignment of chattels as a security for the pay®®°® 
of the debts or the discharge of some other obligation for which it is given. 
That is the idea of a mortgage aud the security is redeemable on the par 
ment or discharge of such debt or obligation, any provision to the contrary 
notwithstanding. Any provision inserted to prevent redemption oa pay- 
ment of the debt or performance of the obligation, for which the security 
was given la what la meant by a clog or fetter on the equity of redamptioa, 
and is therefore, void. It follows from this that once a mortgage always 
mortgage; but this principle does not involve the further proposition that tu® 
amount or nature of the further debt or the obligitiou, the payment o 
performance of which is to be secured, is a clog or fetter within the rule. 
A lease which is to last as long as the pendonoy of the mortgage, is 
as being for an indefinite period . — Mahontad Oassum v. Joseph Esekiei. i 
Bom, L. R. 772. 

Certain mortgagors, having taken a * ' “ ■ " -'♦vof 

a second mortgage of the same property, cc 
that they should uot be at liberty to rede 
redeeming the first, HeW, that this was a - . • 

to a clog or fetter on the right of redamptioo , — Bukammad Abdul v. Jay 
Mal,Z A. h J. 768: (1905) A. W. N. 267, See also Skartu v. 

A. li J. 672: (1906) A. W. N. 278; and Okatter Mai v. Baij Bath, -3"' 
712 : 3 A. B. J. 634 (26 A. 559 distingui^). 

After the execution of a nsufractuary mortgage the mortS^S®^ 

'ted a bond, which in addition to the usual stipuiation for repaym0“‘ ° 
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’taonoy secured thereby, contained a condition to the effect that the mortgaged 
property should cot be redeemed until the pricciapal money and interest due 
' under the bond had boon paid. Held that such a provision was a clog or 
•fetter on redemption placing in the way of the mortgagor a bar to the exer- 
• cise of the right of redemption which tho law gave him, and therefore a 
provision not to bo enforced — Shea Shankar v. Parma Mahton, 26 A. 559 
(4 A 85 not followed). See also Rajmal Motiram v. Shivajt, 27 B. 154 (9 B. 
-233, doubted) ; Bugad Singh v. Sat ifaratn, 27 A. 178 (26 A. 559 followed). 
In Durga Pershad v. Dukhi Roy, 9 C. W. N. 789, the meaning of the words 
■“clog or fetter on the equity of redemption" have been explained (9 B 233, 
12 B. 231, 20 B. 346, 18 M. 368 referred to). 

For the meaning of the expression “once a mortgage always a mort- 
gage,” see 9 0. W. N. 789 and 27 B. 154, noted above. 

A covenant to renew perpetually a kanom mortgage is a clog on the 
-mortgagor’s right to redeem and is inoperative, if it is entered into simul- 
taneously with the mortgage. According to the rules of equity, any agree- 
■ment entered into at the time of the mortgage, having the effect of clogging 
the right of redemption is inoperative — Neelakundhan v. Ananihakrtshna, 
:S0 11. 61 : 16 IX. L. J. 462. 

The right of redemption and the right of foreclosure are always co- 
extensive and from the postponement of the former, the Court will infer an 
intention to postpone the latter in the absence of an express provision on the 
point : where there is an express provision, giving the mortgagee power to 
'foreclose at any time, any stipulation postponing the mortgagor’s right to 
redeem is unilateral and void of consideration. A Conrt of equity will not 
enforce any agreement in restraint of the right of redemption which is 
'Oppressive and unreasonable. A mortgagor cannot by any contract entered 
into with tho mortgagee at the time of the mortgage give up his right of 
redemption or fetter it in any manner by confining it to a particular time 
• or a particular description of persons . — Adbul Sak v G«fom Jifan*, 20 B. 
•677 (followed in San v. Uotiram, 23 B 375). See "also Kanaran v Kut- 
tooly, 21 M. 110; Bimal Jati v. Dtranja Kuar, 22 A. 238. But see Krishnaji 
■V. Mahesvar, 20 B. 346. 

In a suit by a usufructuary mortgagee for possession and in the alterna* 
'tivo for the mortgage money, a compromise decree was passed one of the 
terms of which was that the mortgagor was to pay the mortgage money in 
-three years and redeem and on default the mortgagee was to take possession 
in execution. Held, that though there was a decree it was no better than 
S contract and so the relationship of mortgagor and mortgagee bad not 
ceased to exist and on the footing that it was a contract and so was void and 
unenforceable as,a clog on the equity of redemption in that it reduced the 
time for redemption from 60 years to 3 years — Ambu Natr v. Kelu Natr, 
53 M. 805. 

Splitting tjp — partial redemption. — The mortgage-debt being indivisi- 
ble and the mortgaged property being held in its entirety as security for the 
debt and every part of it, the property can only be redeemed in its entirety 
•on payment of the whole debt. The above principle has been enunciated in 
rthe last para, of S. 60 of the T. P. Act (IV of 1832). 
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The general rule is thafc a mortgage for an entire sum is from its very 
purpose indivisible and that character of indivisibility exists with reference* 
not only to the mortgagee but also to the mortgagor and save by special 
arrangement between parties interested neither mortgagor nor mortgagee, 
nor any one acquiring a partial interest through either can obtain relief 
under the roortgago except in consonance with that princi'ple of indivisi- 
bility . — Per Subramania Ayyar, J. in Huthasanan v. Parameswaran^ 22 M. 
209. 


But there have been exceptions to this rule as will appear from the cases * 
below. 

Where the right of redemption is vested in several persons, one of them 
may redeem the whole mortgage on payment of the entire mortgage-debt.— 
Naro Han v Vtihalbhatt 10 B C48; Mora v. Ramchandra, 15 B. 24; 
Naravan v. Ganpat, 21 B. 619 ; Kuppusami v. Papaihi, 21 M. 369. 

Where the right of redemption is vested in several persons, one of them 
cannot, by offering to pay his share of the debt redeem a proportionate pact 
of the propei’ty. — Nilkant v. Suresh Chandra, 12 0. 414 (P. 0.) :20A. 23. See- 
also Gmsh Ohmder v. Kedar Nath. 33 C. 590; 10 C. W. N. 592 (21 M. 64. 
19 A. 527. 26 A. 185 referred to). Followed in 11 C. W. N, 403. 

Bub it was also held that where several owners of undivided shares JO 
immoveable property mortgage their share with possession to another undivid- 
ed sharer, a smaller number than the whole body of co-mortgagors could sue to 
redeem the mortgage if there had been no partition of the property mort- 
gaged among the several co-owners. — Thillat v. Rainanalha, 20 M. 295 
ing Mamti v. Kuttu, 6 M. 61, and distinguishing Naro Hart v. VithaM<ih 
10 B. 648). But see Hurdeo v. Gwteskee Lall, 1 Agra 36, where it 
held that any one of the mortgagors or his legal representatives, is, u to® 
mortgage-debt has been repaid, entitled to sue for redemption, and to be 
put in possession of his own share of the estate, whatever his oo-parceneM 
may choose to do in the matter. Later decisions have favoured 
redemption . as splitting up of security was held permissible. 

After a mortgage executed by three mortgagors there was a partition by 
the latter of their equity of redemption by which each became entitled o 
an undivided one-third in the same ; two of the mortgagors then 
their two shares on the basis of paying two-thirds of the principal and inte 
due and two-thirds of a sum said to be due on account of excess asse 
ment and took possession of their shares; and the other 
allowed to redeem his one-third share on the footing that one-tbird oi 
mortgage-debt was payable by him — Jjakshuman v. Madkav, 15 B. l8o. 

Certain mortgagors co-aharers after the mortgage 
a division among themselves and apportioned their liability under 
mortgage-debt, according to their shares, with, the acquiescence “ . ^ 
mortgagee, it was held that though the mortgagee was not bound to veco^ 
the arrangement made by the mortgagors among themselves 
appropriated the amounts paid by some of the mortgagors in paying 
respective shares of the mortgage-debt without there being a special ^gr 
to that effect from the mortgagors be was entitled to recover the rema 
of that debt from the share of the mortgagor co-sharer by whom i 
duo. — Makadaii v. Ganpatthel, 16 B. 257. 
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Whero^a division of a joint family is effected by consent an arrangement 
by some of the members with a mortgagee of the joint family property by 
which their shares were to be released on payment of their share of the debt 
is binding on members who are not parties to the arrangement, so long as 
they are not called upon to pay more than their share of the debt as settled 
by partition. — Venkatackella v. Snmvasrt, 28 M. 555. 

If a plaintiff mortgagee suing on the basis of bis mortgage either for sale 
or foreclosure thinks fit to exempt from his suit some portion of the mortgaged 
property and to sell or to forcolosc the mortgage in respect of the remainder, 
there is nothing in law to prevent his doing so. He is not bound to sue in 
respect of the whole of the mortgaged property. He may confine his suit to a 
portion of the property giving up his claim to the rest and implead only 
those interested in that portion. The only thing in such a case is to see that- 
the burden of the mortgagors sued does not increase by the course adopted.— 
Sheotahal v. Sheodan, 23 A. 174 (P. B) ; 2 A. L J, G30. 

Where a mortgagee acquires a \Kirt of the mortgaged property, and 
thus a fusion takes place of the rights of the mortgagee and mortgagor in 
the same person, the indivisible character of the mortgage is broken up, 
and one of several mortgagors, may in such case redeem bis own share only 
on payment of a proportionate part of the mortgage money —Kalian Khan v, 
Zlardan Khan, 28 A. 155 (2 A. 565, 17 A. 63 referred lo ; 15 B. 24 dietin’ 
guished). See also 3 0. L J. 377, and Brij Ktshore v. Madho Singh, 
23 A. 279. 

Where the equity of redemption in respect of a part of the mortgaged 
property becomes vested in the mortgagee whether by purchase or by 
inheritance or otherwise, there is a merger of rights and the integrity of the 
mortgage is broken \i\).—Bamida Bibt v. Ahmad Bueatn, 81 A. 335 (17 A. 
63 followed \ 28 A. 166, 29 A 262 referred to). 

Whore subsequent to the date of a mortgage, different persons bad 
become interested in different fragments of the equity of redemptiou, the 
owner of any portion of the equity of redemption is entitled to ask that 
not more than a rateable part of the mortgage-debt should be thrown npon 
the property in his bands. Tbo mortgagees cannot claim to throw the 
entire burden upon a portion of the mortgaged premises, because by reason 
of their own laches they have lost their remedy against the remainder (30 
C. 755 : 2 C L. J 202, referred to). A mortgagee cannot release from his 
claim a portion of the mortgage'socurity so as to prejudice the rights of 
others, who might have nlreadyacquired an interest in the released portion. — 
Imam Alt v. Batj Nath, 33 O. 613 : 10 C. W. N. 551 . 3 C. L. J. 576 (2 
0. L. J. 202: 1 C. L J. 337/oWoicefi. 18 W.R. 120, 25 A. 19 dissented from). 
See also Debendra Nath v. AMiil Sam^, 10 G. L. J. 150. 

Where in a suit upon a mortgage the purchaser of one of the mortgaged 
properties from the mortgagor was not made a party having been released by 
tho plaintiff mortgagee. Held, that the suit could not be dismissed. The 
mortgage should be treated as having been split up and the release of one of 
the properties by tho mortgagee should bo held to have the same effect as 
if tho mortgagee had himself bought it and the mortgage debt apportioned 
between that property and the other mortgaged property. — Bari Kissen r, 
Fe/iaf Bossein, 30 C. 755 : 7 C. W. N, 723. See alto Surjiran v. Brahamdeo^ 
C. P. C— 158 
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10. L. J. 337 : 2 C. L. J. 202 ; Inu Kkan v. Naimuddin, 3 0. I>. J. 877 ; 
Imam AU v. Baij Nath, 33 0. 613; Hakim v. Bam Lai, 6 C. L. J. 46. See 
abo Budhmal r, Bama, 44 B. 223; Ponnusami v. Srinivasa, 31 M. 333. 

■Where the mortgagee purchases a portion of the mortgaged property 
the determination of the question whether the whole of the mortgage'debt 
is chargeable on the remaining properties mortgaged, depends on whether the 
mortgagee purchased only the equity of redemption or the entire interest 
o£ the mortgagor and in tho latter case no portion of the mortgage-debt is 
extinguished, — Jasodha v. .K'aft Kumar, 34 0. W. N. 673, 

A purchaser of a part of the mortgaged property who was not made & 
party in a suit brought by the mortgagee for foreclosure is entitled to redeem 
that portion of the mortgaged property in which he has acquired an interest.— 
Bnj Kiskore v. Madho Singh, 28 A. 279 : 3 A L. J. 27. See Ajimut Ali r. 
Jawahir Singh, 14 W. R. 17 (P. C.): 13 M. I. A. 404*, Belon Singh v. 
Doyal, 24 W. R. 47 ; Birdy Narain v. Allaoollah. 4 0. 72 : 2 0. h. R. 580, 
and Debendra Naik v. Ahdul Samcd, 10 C. L. J. 150. 

On the question whether tho mortgagee may release a portion of tb® 
eeourity to the prejudice of the mortgagor there is some conflict of juflici&l 
opinion which has been pointed out in AftV Busuff Alt v, Panchan&n, 
15 0. W. N. 800 thus 

“ To put the matter in another way as between tbe mortgagor and mort 
gaged the latter is entitled to release a portion of the hypothecated property 
end diminish his own security to that extent. It is not obligatory on biro to 
proceed against all tho properties rateabiy or to exhanst them for the Batj8* 
faction of his debt. This principle is recognized in the cases of 
Naik V. Haralal, 18 C. 320 ; Bara Kumart v. Eastern Mortgage » 
Agency Co. Ltd., 7 0. h. 3, 274 and Krishna v. Muthuhmarasavrm, 
29 M. 217. While therefore we adhere to tho view taken in the 
cases of Imam Ali v. Baijnaih, 33 C. 613 and Bakim Lai v. 

Lai, 6 G. L. 3. 46, namely, that a mortgagor who has a security upon two or 
more properties, which he hnows belong to different persons, cannot 
his lien upon one so as to increase tho borden upon the others without tbe 
privity and consent of the persons afl’ccled {Kettlewell v. Watson, 21 B- 
68G at p. 714). we are o! opinion that this doctrine has no application to the 
present case when the release took place at a time when the appellants ha® 
not purchased any interest in the mortgage premises, and the mortgagor 
alone were the persons affected by the leleaae. We must not, however, 
assumed to adopt the rule laid down by the learned Judges of the Aliahaba 
High Court that such release may be granted even to the prejudice of 
who had previously acquired an interest in the mortgaged property. " 
view is clearly opposed to principles of justice, equity, and good 
even though recognized in Sheo Prasad v, Behari A. 

Sheo Takal v. Skeodan, 28 A. 174 ; Gho/iir Hasan 
28 A. 19 and Pirbhti Narain t. Amir Stnph, 29 A. 3' 
adopted in Bam Banjan v. Indra Narain, 33 0. 890, and t 
V, Mtitkukumarasawmi, 29 M- 217. if it lays down a 
cannot to that extent be supported Tho contrary view Wi.itMv.w-- - . 
tho rule adopted by this Uourfc was followed in Ponnusami v. Srtniva » 
31 M. 333.” 


r./ovowlf''*; 

ioa TO8 ““ 
.80 of Knsif 



r Or. XXXIV . 

r. 8. 


DECREES IN REDEMPTION SUIT 


2157 


Tho general rule appears to be that a mortgagee has a right to ioaist 
•that his security shall not be split np (Hurreehur v. Dabee, 1864 W.'B. 
' 260 ; ilfoulwe v. Jhubboo, 1864 W. R. 76) ; but of course (1) when he does not 
riusist on such a right (dsaruab v. Vamana, 2 M. 223 ; Bam Kristo v. ilfujsf. 
jlmeeroofu'sja, 7 "W. R 314 ; Mina Alt v. Tarasoonderea, 2 W. R 150 ; Kesres 
'V. Roshun Lai, 2 N. W. P. 4), or (2) where the original contract recites 
' that the mortgagors join together in mortgaging their separate shares or (3) 
•where the mortgagee has himself split up the security {Kuray Mai v. Puran 
Mai, 2 A. 565; Marana v. Pendyala, 3 M. 230; Nawah Azimat AH v. Jotoahir 
'Singh, 13 M. I. A. 404 ; Nathoo Sahoo v. Lalah Ameer, 15 B. L. R 303 ; 
-Mahtab Bat v. Sant Lai, 5 A. 27G) there can be no objection to rateably 
-distribute the mortgage-debt. — Barayan v. Qanpat, 21 B. 619. Steals© 
Nand Kishore v. Baja Bari Bai, 29 A. 23 (P. B ) and the cases referred to 
therein. 

There is nothing in the Transfer of Property Act to support the view that 
as between the mortgagee and tho holders of the equity of redemption the 
mortgagee is bound to distribnto his debt rateably upon the mortgaged 
■ property. He may however be compelled to do so when by hts act he has 
•prejudicially affected the rights of tho holders of the properties to contribution 
-among themselves. Where some only have been compelled to pay the 
-whole debt, they are entitled to cootribution from the other parties who are 
liable, though the properties in their hands have not been included in the 
Krishna r. Mulhukumarasawmt, 29 M. 217 (referring to Ttmmappa 
■y. Lakshmamma, 5 M. 385 and following Naratn v. QtUub Husain, 

2 A. 807 ; Chagandas v. Oansing, 29 B C15). 

On tho question whether owners of the equity of redemption of only a 
-share in the mortgaged estate can redeem their share only or whether their 
Tights and obligations arc to redeem the whole, it was held in Bulhasanan v. 
Paramawaram, 22 H. 299, that a person entitled to a part only of the equity 
of redemption had the right to redeem the whole notwithstanding tho 
mortgagee's objection that ho should not be permitted to redeem more than 
'his share of the equity. This decision has been followed m Daikantha v, 
Mohish, 23 C W. N 123 and Protap v Peary Mohan, 22 C. W. N. 809, iu 
which there was no question of tho other partial owner having been dis* 
-charged It has been adversely commented upon in Bathna Mudali v. 
Perumal, 33 M 310. See in this conoection Yad Beg v. Tukaram, 
47 I. A. 207: 48 C 22 (P C.) : 25 C. W. N. 241 : 57 1. C. 535. 

Whore tho integrity of a mortgage has once been destroyed, a mortgagor 
■suing for redemption is oot entitled to claim redemption of more than his share 
in tho mortgaged property. — Ahmad Z7usamv. Muhammad Qasim, 48 A. 171 
{Shiam Saran v. Banarsi Das, 20 A. L J. 253 not approved , and referring to 
Kalian v. ilfardan, 23 A 155 ; Munshi v. Daulat, 29 A. 262 and Zatbunnissa 
V, Maharaja Parbhu Barain, 39 A. 618). 

Contribution. — The section of tho Transfer of Property Act which deals 
with tho right of contribution is S. 82, and it is in these terms : — " Where 
several properties, whether of one or of several owners, are mortgaged to secure 
one debt, such properties are, in the absence of a contract to tho contrary, 
liable to eontributo rateably to the debt secured by the mortgage after 

• deducting from tho value of each property tbeamount of any otberencombranca 

* to which it is subject at the date of tbe mortage." This section prescribes 
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the eonaitions in which contribution is payahle os between owners of egoi- 
redemption subject to a common mortgage, and it is not permissible 
to introduce into the matter any equitable or other extrinsic principle to 
provisions.— GonesW Lai v. Thakur Oharan, 62 O.L. J. 
^ I- C i u' t “ ““ Ahmad, 38 C. W. N. 437 (P. 0.) in 

■which it has been held that when sereral properties 'are mortgaged to secure - 
one debt and one of them, along with other properties, is subject to a prior 
mortgage, then in assessing the contribution of such property towards the 
snbsequent mortgage under S. 82 of the Transfer of Property Act, what is to 
be deducted from its -value is not the total amount of the prior mortgage, but 
the rateable share which is to be attributed to this property under the prior- 
mortgage. 


Effect of redemption of whole mortgage by a part owner of the 
equity of redemption.— By redeeming a mortgage of ordinary kind under 
which possession did not pass to the mortgagee, one of the several mortgagors - 
becomes entitled to a charge on the interests of the other mortgagors for 
the amount payable by the latter.^Jl/aI$i Ahmad v. Shamsi Jahan Begam, 

^ ‘ C*) • iO C. W. N. 626 : 3 c. L. J. 481 : 16 M. L J' 

^'7LT®7‘f ^ Asansahv. Vamanaliau, 

2M 223. VitnalJ^tIhani/iv.VishvasravBin,6B.497. 


Sub*niortgagee s rights of redemption and in redemption suits.— 
The owners of a mortgage"! property executed a usafructuary mortgage 5° 
favour of certain persons ; they then executed another mortgage in favour of 
other parties agreeing that the latter should get possession of the property 
auer redeeming the former mortgage ; the said other parties sub'mortgaged 
the piopertyto the plaintiff and the latter was held entitled to redeem the 
earlier mortgage.— 5am SiMag v. Nar Singh, 27 A. 472 (distinguishing 
Ganga Prasad v. Ohuni Lai, 1$ A. 113). 

In a suit for redemption of land which has been sub-mortgaged by the 
mortpgee in which the sub-mortgagees are co-defendants, the mortgagee U 
entitled to have an account taken of tbe sub-mortgage. The judgment should 
direct an account of what is due to the original mortgagee and then of 
what is due to the sub-mortgagee . and that upon payment to the latter of 
the sum due to him, not exceeding the sum due to the original mortgagee, 
and on payment of the residue, if any, of what is due to the original mort- 
gagee noth shall convey to tbe mortgagor. — Naravan v. Gitabai, 16 B. 693. 


In a suit by a mortgagee to redeem his sub-mortgage the original mort- 
gagor 18 not a necessary party, though he may be a proper party : The 
ongmai mortgagee may redeem the derivative mortgagee and the latter may 
foreclose the original mortgagee without making the original mortgagor a 
party.- Ganwh v Vasudeo. 68 I C. 741 : 24 Bom. L. R. 911 : A. I. B. 1922 
Bom. 424. A sub-mortgagee may bo impleaded as a defendant in ft suit for 
redemption by the mortgagor . — Padgaya v. Bajx, 20 B. 649. 


If a proper party in a mortgage suit has been omitted, his rights are not 
affected by that suit in the sense that ho can still pursue his own remedy- 
So, if a sub-mortgagee has not been impleaded in a suit for rodemptiou o' 
the mortgage, his right to bring his own suit for sale of the property mort- 
goged to him is not affected, but this cannot, however, alter the legal effect ol 
the redemption suit as between the mortgagor and mortgagee. Soif. ‘u- 



Or. XXXIV . 
xr. 8-9. 


DECBBE TTBERB MORTGAGEE OVERPAID 


2169 


that suit, the mortgagor paid off the mortgagee, the mortgage is gone and 
the sub-mortgagee has nothing loft to bring to sale. Ho cannot enforce his 
sub-mortgage and all ho is entitled to is only a personal decree against his 
own mortgagors. — Fi5?eanatfta v. Chimmikuitt. (1931) M. W. N. 1141 ; 34 
L. W J335. 

For further notes see notes under rr. 2 and 3 and under rr. d- and 5, ante. 

8-A. Where the net proceeds of any Bale held under the 
last preceding rule are found insufficient to 
pay the amount due to the defendant, the 
Court, on application by him, may, if the 
balance is legally recoverable from the plaintiff 
otherwise than out of the property sold, pass 
a decree for such balance. £New.] 

COMMENTARY. 

History. — This rule ia new and has been introduced by the Transfer of 
Property (Amendment) Supplementary Act, 1929. It provides for a personal 
decree in a suit for redemption on tbo lines of r. 6 which provides fora 
.personal decree in a suit for sale. 

9 . 


Recovery of bal. 
aocfl doe oa mort- 
|age In suit ter 
redemption 


Decree where no- 
thing i« feand doe 
Or where nort- 
gegee has been 
overpaid. 


Notwithstanding anything hereinbefore contained, if 
it appears, upon taking the account referred to 
in rule 7, that nothing is due to the defendant 
or that he has been overpaid, the Court shall 
pass a decree directing the defendant, if so 
required, to rc«transfer the property and to pay 
to the plaintiff the amount which may be found 

• due to him : and the plaintiff shall, if necessary, be put in 

posse'-sion of the mortgaged property. [New.] 

COMMENTARY. 

History. — " Tliis rule is new. 16 is a recognitioo of existing practice 
and remedies an obvious omisMon in Uio T. P. Act, 1832 .” — See the Eeporl 
of the Special Committee. 

It has been framed adoptiog the principles laid down in the toUowios 
cases : — 

In a suit for necount and redemption, it the mortgagee on taking the 
.accounts, is found to hare been overpaid, the gonoral practice is to order tha 
payment by him, of the balance dno to the mortgagor with interest from tha 

• date of the institntion of the tait,-^anoSi t. Janoji, 7 B. 185. 

■ 0 has realised a sum of money in excess 

of equitable practice to allow to the mort- 

gag fame rate at which interest has been 

-allowed to the mortgagee on his mortgage-debt.— 27efAee Singh r. liai Sheo 

^aJiov, I N. W. P. H. 0. R. 111. 
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It upon taking an account between moitgagor and mortgagee it 
that the mortgage has been fully eatiefied. the mortgagor ia not only entitled- 
to have the property back, but the Court is bound as n Court of equity ana 
acting upon the principle that it is always the aim of a Court of cguity ro- 

.determine fiually as far as possible all questions concerning the subjeet 

the suit, to cause an accuunt to bo taken up to the time of the decree, me 
account so taken being considered binding, the parties not being at ncer^ 
except under peculiar circumstances to re-open it ip any other sni . 
ZullyanDas v. Shea Nt,t:dun, 18 W. E. 65; Scy Smhir J- 

Golam, 22 W. E. 172; Lutafat Bossein v. Ghou-dhary Mahomed, >v. xv. 
269. ... . 

A mortgagee, -who has obtamed a decree for au account and saJe, js noc- 
entitled to Tvithdraw from the taking of aceoucts in his execution proceea* 
ings when those accounts appear to be going against him.— Doolec onatta v. 
Omda Shanuvi, 6 0 377 • 7 C. L. B. 375. iv f i, . 

Where it appears that there is nothing due to the mortgagee or a ® 
has been overpaid, his suit will be dismissed with costs. 
also ordered to pay over the balance with interest from the date m 
institution of the suit.— Chandra v. Janardan, 14 E. t 
referred io). 

lO. In finally adjusting the amount to be paid to a 
mortgagee in case of a foreclosure, sale or 
co«u oc inottga* redemption, the Court shall, unless in the c^e 
gee subsequent to the suit the conducfc of the mOTi- 

gagfis has been such as to disentitle 
thereto, add to the mortgage-money such costs of 
other costs, charges and expenses as have been properly 
red by him since the date of the preliminary decree for 
closure, sale or redemption up to the time of actual 

COMMENTARY. 

History. — This rule has been substituted for the old r. 10 . ^9 

Transfer of Property (Amendment) Supplementary Act, 'T 

into force on the Ist’April 1930. The old rule is reproduced belo . 

10. In finally adjusting the amount to be paid to a 
rns,. rtf “ foteclosure or sale or redemption, the Cou 

, ' . * unless the conduct of the mortgagee has been 

to^flpcr/e disentitle him to costs, add to the gjuco 

costs of suit as have been properly incurred by j^gtual- 

the decree for foreclosure oi’ sale or redemption up to the tune 0 
payment. iiSQQwHh' 

The old rule corresponds to S. 94 of the T. P. Act, IV o jule* 

some additions and alterations, as will appear on a comparison 0 
with the old section which ran as follows : — 

" Jn finally adjuslittg the amount to be paid to a mor^agee J” 
redemption or a sale by ihe'Covrt vnder thii chapter, the Conft 
the conduct of the mortgagee has teen tvcJi os to disiniitle htm ^ • 
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the mortgage-money such costs of suit as have been properly incurred by him 
stn« the decree for foreclosure, redemption, or sale, up to the time of actual 
payment.” 

In the first part of the old eection there %vas no reference to a fore* 
closure ; it ^Tas eridently an omission which was supplied in the present 
rule by insertion of the word "foreclosure” before the words "or sale or 
redemption.” 

This rule provides for the payment of costs incurred by the mortgagee 
subsequently to the decree. Under S. 35, C. F. Code, the Court has full 
discretion to award and apportion costs incurred in a suit before the decree 
and that section will still regulate such costs. But costs incurred after 
decree will be regulated by this rule. Such costs must be the costs of 
carrying out the directions of the decree, e.g., costs of a reconveyance, etc. 

Present change. — The words " and other costs, charges and 
expenses ” are new and make it clear that they are to bo included in the final 
adjustment 

Unless the conduct of the mortgagee has been such as to dis- 
entitle him to costs.”*~Tbo discretion given under S. 220, C. P. Code, 
1882 (S. 35), is one which is to be exercised with reference to general prin- 
ciples. Where a plaintiCT comes to enforce a legal right and there has been 
no misconduct on his part, no omission or nrglect which would induce the 
Court to deprive him of his costs, the Court has no jurisdiction and cannot 
take away the plaintifT’s right to costs. There may be misconduct of many 
sorts : for instance, there may be misconduct in commencing the proceedings 
or some miscarriage in the procedure, or an oppressive or vexatious mode of 
conducting the proceedings, or other misconduct which will induce the 
Court to refuse costs; but whore there is nothing of the kind, the rule is 
plain and well'settled as stated above. It is. for instance, no answer, where 
a plaintiCT assorts a legal right, for a defendant to allege ignorance of such 
right and to say ” if I had known of your right, I should not have infringed 
it.” — S’fippiuu’ami Chetty v. Zamindar of Ealahasti, 27 M. 341. 

As a general rule, a mortgagee trying to enforce his rights npon the 
mortgage is entitled to costs in the absence of any misconduct or any other 
conduct which, in the opinion of the Court, disentitles him to the 
expenses — Damodar Das v, Budh Kvar, 10 A. 179 ; and Rulnessur Sein v. 
Jusoda, 14 0. 185 

” Such^ costs of suit as have been properly incurred.”— The costs 
mentioned in this rule and costs which are properly incurred in the suit 
in canning out the directions contained in the decree are liable to 

treated as quite distinct and independent from the ruit itself. These costs 
the decree-holder can realize separately by execution against the judgment- 
debtor personally and is not bound to add to the mortgage-money . — Eet 
Ram V. Dat Prasad, A. I. E. 1926 All- 63 (on Letters Patent appeal, 48 A. 
G82 ; 96 I. C. 592 : A. I. R. 1926 All. 722). 

Costs— Mode of realisation.— Whether the suit be one for foreclosure. 
Bale or redemption, the mortgagee is entitled to all costs properly incurred 
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by him, including costs subsequent to the decree ; Maharaja Bahadur Singh 
V. Basiruddin. 41 0. L. J. 607 : A. I. R. 1925 Cal. 1135. 


A mortgage-decree under S. 88 of the T. P. Act (r. 4), cannot impose 
personal liability for costs. It may contain a declaration of the personal 
liability of the defendant for principal or costs, but such a declaration is not 
part of the usual form of decree under the T. P. Act, and is enforceable only 
under r. 6 — Kamalamma v. Komandur, 30 M. 464 : 17 M. L. J. 317. See 
also Rajknmar v. Sheonarayan, 35 C. 431 : 8 C. L. J. 162 : 12 C N. 364; 
Maqhul v. Lalta Prasad, 20 A. 623 (F. B.). 

In a mortgage suit it is open to a Court of appeal to direct that sneh 
costs as it may award against the unsuccessful appellant may be recoverable 
from him personally, but if there is no such express direction the costs are, 
as a matter of ordinar 3 ’ liractice sanctioned by Or. XXXIV, rr, 2, 4 and 10 
of the Code of Civil Procedure, added to the mortgage-money and are in the 
first instance recoverable from the mortgaged property after the decree is 
made ^noX.—Muhammad T/likharttllak v. Banke Lai, 45 A. 630 : 21 
A. L. J. 617. 


A decree-holder in executing a mortgage-decree must, for the purpose 
of recovering costs awarded by the deci’ee, proceed in the first instance against 
the property mortgaged ; and in the event of'the same being found insufficient, 
he can proceed against jn-operties other than the mortgaged property. The 
order for costs is a part of the mortgage-decree. — Rajhmar v. SheoNaravan, 
86 0. 431 8 C L .T, 152 : 12 C. W. N. 364 (20 A. 523 folloived ; 10 f 179; 
14 0. 186 disttnguidied) . See also Sadiq Strain v, Umma-Uil-Fathna, 48 
I. C. 329 ; Dambar Singh v. Kalyan Singh, 40 A. 109 : 15 A. L. J, 914. Costs 
omitted in the preliminary decree cannot he included by the executing Court.— 
Dambar Singh v. Kalyan Singh, 40 A 109; 15 A. L. J. 914; Muhammaa 
I/hkharullah v. Banke Lai, 46 A. 630 : 21 A. L. J. 617. 


A decree for sale under S. 83. T. P. Act, IV of 1832 (r. 4), can only be 
executed for the amount decreed or found on on account being _ taken to 0 
due, and the order for sale cannot, except with regard to any additional cos 
which may be provided for by an order under S. 94 of the T. P. Act, 
in any way the liability of the judgment-debtor’ or his property 
decree —ITas^ii Prasad v. Sheo Sahai, 19 A. 186 (5 A. 493 distinguished). 

The costs awaided bj’ the decree directing the sda of the moi'tgags^ 
property form part of the mortgage-docreo, the payment of which can e 
enforced personally against the'mortgagor under this rule, if the sale-procec 
are insufficient to satisfy the mortgagee’s claim — Rajknmar v. Sheo 
35 C. 431 : 13 0. W. N. 364 : 8 0. L. J. 152 (20 A 52 ^ followed ; 14 0. 

10 A. 179 distinguished). See algo Kamalamma v. Komandtir, 30 M. 

17 M. L. J. 317» and Magbul v. Lalta Prasad, 20 A. 623 (F. B.). 

A mortgagee who has obtained an order absolute for 
proceed against the mortgagor personally for the costs of the suit—* . 
Khan v. Satyanunda Das, 13 O. W. N. 742 (14 0. 185 ; 10 A. 179 ’ 

35 0. 431 : 12 0. "W. N. 364 : 8 0. L. J. 152 and 20 A. 023 disUngtitshed). 

Unless there is an express condition in the mortgage as to gW 

costs, in the absence of special circumstances those costs are m 
added to the mortgage-security and ore not p.a>'ablo bj the 
Bonally; but whore the mortgagor has chosen to raise an untenable do • 
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it is proper to direct him to pay the costs if tho 60 curit> is not sufliciont. 
It makes no difTorcoco oven if the mortgagor is dead and is represeatod by 
his legal represoQtatiros ; Vrasloi v. Venkalastcamt, 52 B 459 : 30 
Bom. L. R. 402: 103 I. C. 794 A. I. R. 1923 Bom. 123. 

Costs iacurred in connection mtli the suit up to the time of tlie pay- 
ment of the decree v?hcthQr before or after the final decree must be includ- 
ed in tbo sum which can ho realised by sale of the mortgaged property. — 
Kashf \\ Sashadhar, 122 I. C. 783 ■ A. I. E 1930 Oudh 323 . 7 0. W, N 
393. 

Ordinarily costs must be included in the amount due on the mortgage 
and the property must ho sold for the total amount and the decree for costs 

• cannot bo executed separately os a personal decree against the mortgagor. — 
ffnnnu v. Bha/jwan, 129 I. C. 554; A, I. R. 1931 All. 124. 

Unless there is in the judgment a specific direction that the costs should 
bo recovered from the mortgigor personally, the presnmjifcion must be that 
tbo decree directed costs to bo added to the mortgage amount.—JiTonnii v. 
BhoQMan, 129 I. C. 654: A. 1. R. 1931 All. 124. 

The question whether in a mortgage suit, the costs are to be paid by 
iudgmont'debtor personally must always be regarded as one of construction 
o! the decree and the intontion of the Courtis to be gathered from the 
terms of the decree. If a decree on a proper constuction should bo held to 
have mode the costs payable personally by the defendants, apart altogether 
from the seenrities or the sale of them, there is no and could sot be any 
Tttlo or principle of law saying that such a decree could not be executed 

• according to its tenor. 'Where a Court after being informed of satisfaction ' 
having been entered up of the original decree, deliberately amended the 
decree and made an order against a party for the payment of costs without 
there being any reference whatever to tbe mortgage-securities. Held that 
the obvious intention of the Court was that the amount must bo paid per- 
sonally and a construction which would have the effect of importing into the 
decree a reference whio'h was not there, to the mortgage-seeurity or tbs sale 
of it, would be unreasonable . — Jtamanoami v. Chinnathatjammal, 109 1. 0. 63 : 
A. r. B. 1928 Mad. 604. 

A mortgagee’s suit for gala of the mortgaged properties was contested 
unsuccessfully by a puisne mortgagee who was impleaded as a p^rty defend- 
ant, although the mortgagor admitted the claim of tho mortg.igeo. The 
Court passed a preliminary decree lor sale and made an order for costs on the 
unoontested scale against tho mortgagor and on the contested scale against 
the puisne mortg.igee. Execution sale was held but tho sale-proceeds fell 
short of tho mortgage-debt and a final personal money-decree was passed 
against the mortgagor. Tbo mortgagee then applied for execution of the 
order for costs agiainsfc the puisne mortgagee. Held, -that the mortgagee 
had ft right to execution against the puisne mortgagee personally in 
respect of such part of the costs 

although a final personal monoy-d ■ ■ ' 

• C. A. if. K. Cheltyar Firm. y. P. 2. , •' " " . ' ' . 

A. I. B. 1931 Rang. 181 (2). 

Where a prior mortgagee sued tho mortgagor and a puisne moitgage© 
.-and was given a decree for sale o! the properties mortgaged to him and an 
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order for costs makicg the puisne mortgagee liable for them jointly yyith the- 
mortgagor, the puisne mortgagee is, in the absence ol a special order or 
special reasons to the contrary, personally liable for the costs, though of 
course, there is no right to a final personal money-decree against any party 
other than the mortgagor. The mortgagee is not bound to credit the sale-- 
proceeds to costs before they are credited to the mortgage-debt and though 
the Code provides that costs payable by the mortgagor to the mortgagee shall 
be payable in the first instance out of the proceeds of the sale of the morfc* 
gaged property, there is no such provision postponing the recovery of costs 
awarded against parties other than the mortgagor; Maung Po ilfya 
U. A. S. Ohtliyar Firm. 9 R. 186: 1331.0.225; A. I. R. 1931 Bang. 
153. 

A final personal money-decree for costs may bo given against tbe mort- 
gagor oven in a case where the personal remedy of the mortgagee against the 
mortgagor for the mortgage-money and interest thereon is time-barred.— 
Mating PoMya v. M. A. S. CfuUvar Firm, 9 R. 186: 133 1. 0. 325; 
A. I. R. 1931 Hang. 153. 

Other costs, charges and expenses. — The mortgagee is entitled to pre-- 
serve the mortgaged property from being lost for non-payment of rent ; 
whore rent is paid after the preliminary decree and before the final^ 
tbe money so paid should be added. — Allahabad Bank Ltd.v, Mali Lai, ii 
0. 448 : 22 0 W. N. 374. 

EOld rule 11. Where property is mortgaged for 
Right of mesne successive mortgagees, any mesne mot 
mortgagee to re ^ the interest of the p 

deem and foreclose. foreclose the right- of those that are 
and of the mortgagor. 

COMMENTARY. 

History. — "This clause was in the Transfer of Property Act Bill, but wa? 
omitted by the Select Committee from that Bill on the ground that it oug_ 
to find a place in the Civil Procedure Code." — See the Report of the Specie 
Committee 

It WM insertea in the Code by the Act ol 1908. The CommjttM 
inserted this rule in complianco with tbo suggestion of the Privy Oounoi > ^ 
Oapi Narain v. Bansidhar, 27 A. 325 (P 0); 32 I. A. 123: 2 C. L. J. 

9 C. W. N, 577; 15 U. L. J. 191: 7 Bom. L B. 427: 2 A. L. .T. 336. 

In the above Privy Council case the following rule had been laid 

A mortgage-decree directed, that, in the event of tbe decretal amount « 
being paid within a certain time, the defendant should be absolutely da 
of all right to redeem the mortgaged property. A puisne mortgagee wb® 
a party to a suit by the first inortg.ageo for foreclosure, and who satins 
decree made therein and thus prevents foreclosure, acquires under b. 
the T. P. Act, all the rights and tbo powers of the first mortgagee. Be * 
entitled, however, to ask the Court to work out under S. 244, C. P. sjs 

(S. 47), bis rights as owner of tbo first mortgago and as second roortgag 
against other incumbrancers who were parties to the suit. As soon . 
money duo under the foreclosure decree has been paid by l^hcpulsno raor d ^ 
and witbdrawn^by the decree- holder it is discharged and satisuodao 


jcessive debts tO' 
igee may iostituto 

tr mortgagees and 
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is notbing to bo dooo in tho oxccution doinrtmont. A now docrco is required 
to work out tho respoctivo rigHts of the jiartics and S. 214, C. P. Code, 1982, 
(S. 47), is no bar to a separate suit, which is necessary to adjust tho rights of 
tho parties Section 8G of tho T. P. Act coatcmplates a suit between one 
mortgagoe and tho mortgagor only and ehould bo treated as a common form 
not to bo literally followed in every suit for foreclosure but to bo adapted to 
the particular circumstances of each case To regulate the rights of puisne 
mortgagees, in mortgage decrees a form of order known in tho Chancery Divf: 
slon of tho High Court in Hngland might bo adopted in India. 

The rule has now been transferred to tho Transfer of Property Act by the 
Amending Act of 1029 and has been inserted in it as S. 04. 

Ri^ht of mesne mortgagee to redeem and foreclose.— A puisne 
mortgagee is entitled to redeem from the prior mortgagee who obtains a fore, 
closure decree in a suit to which tho puisne mortgagee is not made a party or 
from tho purchaser in the foreclosure enit : and it is immaterial whether the 
puisne mortgage is or is not registered, or whether tho prior mortgagee at 
the date of tho suit had or had not notice of tho pnisne mortgage. — Sankana- 
Kalana v. Vintpakshapa, 7 B. 14G. 

A mortgagee created a sab-mortgage In favour of the plaintiff, of land 
mortgaged to him. 7ho sub-mortgagor In express terms transferred his 
interest in tho land to the sub-mortgagee. Tho sub-mortgagor also left a 
portion of the coo3ideration«moDey in the hands of the sub-mortgagee for 
redemption of a prior mortgage. The prior mortgagee refused to accept the 
snm duo to him and deliver up possession. Eeii, that the 8ub*mortgagee 
is entitled to redeem the prior mortgage.— Romsuhhnp v. Wariinph, 27 A. 
472: 2 A. h. J. 162. 

A perpetual lessee of the mortgaged premises from the mortgagor, 
holding under a lease granted upon n payment of the premium with a yearly- 
fixed rental is entitled to redeem . — ‘ Saghunandan v. Ambika Singh, 29 A.. 
679 : 4 A. L. J. 703. 

Where the prior mortgagee purchased the property mortgaged to him iD' 

a suit in which the puisne mortgagee was not made a party, and the latter 
also purchased tho same property eubsequently in a suit in which the prior 
mortgagee was not made a party : HeW, that each party would be entitled 
to redeem the other ; but the preiorable right to redeem was with the puisne 
mortgagee. — Kedar Prosanna v. Girindra Prosad,Q 0. L. J. 173.1 

11. In any decree passed in a suit for foreclosure, sale 
'Payment of in- redemption, where interest is legally recover- 
terMt. " " able, tbe Court may order payment of interest 
to the mortgagee as follows, namely : — 

(a) inteiest up to the date on or before which payment 
of tbe amount found or declared due is under the preliminary^ 
decree to be made by the mortgagor or other person redeeming 
the mortgage — 

(t) on the principal amount found 6r declared due 
on the mortgage, — at the rate payable on the 
7 principal, or, where no such rate is fixed, at. 

such rate as the Court deems reasonable^ 
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{ii) on the amount of the costs of the suit awarded 
to the mortgagee, — at such rate as the Court 
deems reasonable from the date of the preli- 
minary decree, and 

{Hi) on the amount adjudged due to the mortgagee 
for costs, charges and espenses properly 
incurred by the mortgagee in respect of the 
mortgage-security up to the date of the preli- 
niinary decree and added to the mortgage- 
money, — at the rate agreed between the 
parties, or, failing such rate,!at the same rate 
as is payable on the principal, or failing both 
such rates, at nine per cent, per annum ; and 
(6) subsequent interest up to the date of realization or 
tactual payment at such rate as the Court deems reasonable— 

(i) on the aggregate of the principal sums specified 
in Clause (a) and of the interest thereon as calculated in accord- 
ance with that clause ; and 

(u) on the amount adjudged due to the mortgages in 
respect of such farther costs, charges and expenses as may he 
payable under rule 10. [Nsiv.J 


COMMENTARY. 

History and object. — This rule is new and has been introduced by tbe 
Traagferof Property (Amendraont) Supplementary Acb» 1929, which came m 
operation on the Isb April, 1930. Its object is to codify the 
the question of interest, removing ceitain conflict that existed in it- 

In certain decisions it had been held that S. 34 of the Code did no 
apply to mortgage decrees — Gtriya Chetliar v. Sobapathy, 29 • 

Rajwanta Knar v, Skiam Narain, 36 A. 220: 12 A. L. J. 283. 
Allahabad Bank Ltd. v. SuraJ Kuar, 26 I. 0. 177: 1 0. L. J. 544. in-wliicas 
contrary view was taken. 

There having been no specific rule as to interest this rule has been 
enacted. 

Summary of the previous law.— The Court was 
the mortgagee, (a) interest on the principal sum prior to the date ® gg 
at the rate provided by the mortgage unless the rate is penal, in 
the Court may award such interest as it thought proper; t ‘79 • 

Bamsankar, 42 0. 652: 27 I. C. 815 : 19 0. \V: N. 775: 21 C. 

[b) interest on the inincipai sum from the date of the suit to the tbe 

the Court lor payment of the mortgage-debt also at tbo rate ? guch 

mortgage unless the rate is penal, in which case the Court may q 39 

interest as it thought proper; Ramestoar v. Mehdi Hossetn, "0 ^ 

(P. 0.) : 2 C. W. N. 633 : 25 L A. 179 (explained in Sundar Koer v. £>» 
Krishen, 34 0. 150 (P. 0.) : 34 I. A. 9 : 11 C. W. N. 249 ; 5 C. 

Surya v. Jogendra, 20 C. 360; Chaturbhai v. Sarbhatnjt, 20 D* ^ 
raya v. Ponnnsamt, 21 M. 364; Tara Chand v, Brojo Oopal,kl 
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457) ; (c) interest on the aggregate amount of principal, interest and costs- 
decreed, from the date died for the payment of the mortgage-debt up to the 
date of realisation or actual payment as the Court thinks proper. Such 
interest might ho allowed cither at Court-rate, i.e., 6 per cent. ; Sundar Koer 
T. Sham Kri$hcn, 3i C. 150 (P. C.): 31 1. A. 9; Venkatachalapathy v. 
Thavasi, 42 II 465 : 61 I. C. G7 ; Satnina/fton v. twamtappa, 29 M. 170 ; 
or at any other rate ; Lachmi Naratn v. Oman Dot, 29 A. 322 , Bhagal 
Singh v. Jai liam, 26 I. C. 402. 'Where tho interest was excessive and the 
transaction vras substantially unfair, the Court might reduce it under the 
Usurious Loans Act, 1918. This Act waa amended in 1926 and it has been 
held that the effect of tho amendment has been to make the Act applicable 
to suits for redemption ofmoitgages in respect of loans made before or after 
the commencement of the Act of 1918.— Jtian C/iandro v. Mahim Chandra, 
35 C. W. N. 654. 

Other cases on interest.— Section 34 (1) docs not control and negative 
the effect of rr. 2 and 4 of Or. XXXIV of tho C. P. Code. The Court in 
a mortgage suit is bound to award interest on the principal sum prior to the 
date of the suit as well as from the date of the smt to the date fixed for 
redemption at the rate mentioned in tho mortgage, unless the rate is penal ; 
Kali Prosonno v Pralap, 17 0. L. J. 221. 

A puisne mortgagee seeking to redeem prior incumbrances must pay tbe> 
interest at the rate agreed upon in the mortgage ; there being no authority 
under S. 209, C P. Code, 1882 (S. 34) to •reduce it to the Court-rate.— 
Umes Ohunder v. Zahur Fatima, 18 C. 164 (P. 0 ) ; 17 I. A. 201. 

There is no provision made rule of Or. XXXIV, for interest after the 
date fixed in the decree for payment, as there is in rule 4, which relates to a . 
decree for sale. Tbe reason is to be sought in the difference between a 
foreclosure and sale In the former case interest stops because the mortgagee 
gets the property in lieu of his debt, whereas a sale must be subject to some 
substantial delay and in many cases is subject to long delays. — Maharaja of 
Bhartpur v. Kanno Dei, 23 A. 181 (P. 0 ) * 28 I. A. 35 : 5 0. W. N. 137. 

Where in a decree for foreclosure, interest subsequent to the decree 
was' included in the amount made payable to tbe plaintiff, held, that such 
future interest supposing it could be properly payable, could not be treated 
as a charge upon tbe land. — Bhawani Prasad v. Brij Lai, 16 A. 269. See also 
Bajkumar v. Biskeshar, 16 A. 270. 

"Where by a consent decree in second appeal the time for redemption is - 
extended from that fixed in the first Court, interest should be allowed up to 
the date of extension. — Bafikunnissa Btbi v. roWm Chum, 20 C. 279. 

The prevailing practice in mortgage cases is to allow interest at the 
contract rate up to the date fixed for payment by the decree nist and there* 
after interest at the usual Court-rate of six per cent, per annum. The words 
“ the date of realization ’* in tbe decree mean the date fixed for payment by 
the decree, that is, a date within and not after tbe period of grace. — Maha 
Pershad Singh v. Surendra Mohan, 9 G. L J. 288. See also Sundar Koer v. 
Sham Kishen, 84 C. 150 (P. 0.) : 34 1. A. 9 : 11 C. W. N. 249 : 5 C. L. J. 106 ; 
Lachmi Karatn v. Oman Dat, 29 A. 322 : 4 A. L. J. 209 ; Gokuldas v. Ghasi- 
ram, 35 G. 221 (P. G ) *. 12 C. W. K. 369 : 7 G. L. J. 233. In Meghraj 
Martoari v, Narstng Mohan, 33 0. 846. meaning of the words “ up to the 
date of realization” in the decree, explained. See also Tekatt Krishna Prasad 
V. Surendra Mohan, ^ P. L. T. 78: 5 P. L. J. 598. On a preliminary- 
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decree for foreclogure or sale under Or. XXXIV, rr. 2 and 4, a toortgagea is 
entitled to interest at the rate and with the rests stipulated in the mortgage 

• down to the date fixed lor redemption by the decree ; and il the decree is 
varied on appeal, down to the dato for redemption fixed by the appellate 

• Court —Jagannath v. Surajmal, 54 I. A.. 1 : 54 0. 161 (P. C.) : 99 I. C. 686 ; 
A. I. B 1927 P. C 1 (following Sundar Koer v. Sham Kishen, 34 C. 150 
(P C ) and explaining Raghunath v. Sarju Prasad, 51 1. A. 101 ; 3 P. 279 : 
28 C. "W. N 834). 

In a suit on a mortgage-bond the plaintiffs are entitled to recover the 
agreed I'at© of interest without any deduction. — Futtehma Begum v. Mohamed 
Ausur, 9 C. 309. 

Interest on money lent was contracted to be payable, “even if a suit 
should be instituted,'’ at the rate fixed for the period for which the money 
was feat. Held, the interest must be decreed at this rate, according ^ to tho 
contract, dov?n to the institution of the suit. — Balgobtnd JOas v. Narain Lai, 
15 A 339 (P 0.) {p. 852) . 20 I A 116. 

Interest after due date is in the discretion of Court, notwithstanding 
that a fixed rate of intemt is mentioned as payable up to realization in the 
bond sued upon . — Jilangniram v. DhoiotalRoy, 12 0. 6G9 (F. 5.). See alw 
Demdayal Ball v. Bet Narain, 2 0.41: 25 W. E. 189. But see Rama 
Chandra v. 12 M. 485 , and Surpa v. Jogendra, 20 C. 360, in which *» 

has been held that the terms of S. 86, Tiansfer of Property Act (IV of 1882;, 
exclude the discretion conferred ba the Court by S. 209, C. P. Code, 1852, in 
cases coming under the Transfer of Property Act, and that interest at the 
stipulated rate must be computed down to tbe data fixed for paytoent. 1“ 
Achalahala V. Surendra Bath, 24 C 766; IC.'W.B, 550 (dissenting fro® 
Amalah Ram v. Lachmt Naratn, 19 A. 174), it has been held that tbe Court 
has power under a deoroo in a mortgage-suit to allow interest subseQUsat to 
the date of decree, and the date fixed by the decree for payment, uoh 

raalinatioD. This case bag been followed iv Bahar Sajjad v, ddtt Baratn, 

21 A. 361 (F. B ) (overruling 19 A. 174). See also Subbaraya Ravuthamnaa 
y. Ponnusami Na^r, 21 M. 364 and J'ogendra Bath v. Methana Abraham, 

0. W. N. 769 : Eamestrar Prosad y. Rav Sham Kishen, 29 0. 43. 
principle has been laid down m Commercial Bank oj India v. Ateendnil<^vV 
23 M. 637; Samtnatban v. Stoawiopptt, 29 M. 170; 16 i k 

Bamesvear v. UeMi Bossein, 26 0. 39 (P. 0.) : 2 G. W. N. 633 (P. C.) : 25 1. A- 
179 ; Maharaja of Bhartpur v. E<tnno Dei, 5 O. W. N. 137 (P. C. ): 23 A. 

•{P. 0.) : 23 I. A. 35 ; Baja Balwant Singh v. Amolak Ram, 28 A. 223 
3 0. li. J. 85 : Ganga Bam v. Jaibnllav, 30 C. 953 ; Manoo Lai v. Burga 
Prasad, 5 C. Vf. N. 653 ; Prayag Kapri v. Skyam Lai, 31 0. 138 ; Jagamam 
V. Surajmal. 54 I. A. 1 : 64 C. ISl ; 99 I, G. 686 : A. I. E. 1927 P. C- 

■Where there is an express covenant to pay interest at a 
after the stipulated date of payment, the Court is bound to allow « 
at that rate up to the dato of decree. — Ckab Bath v. Kamta Prasad, 

833 (1 A. 603 referred to). 

When a mortgago-boud contains no stipulation for, the 
interest after duo date, interest is payable by virtue of the 
(XXXII of 1839).— lUaf Singh v, Ramo Han, 24 C. 699 (F. B.) (consiuerc 
in Ghantayya v. Papayya, 23 M. 634). 

Where a raortgago-bond doas not provide for interest 
mortgagee is entitled to rcooive such interest by way of damages.*^ 
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Das V. Brij Bkuhan, 17 A. 611 (P. 0.) : 22 1. A. 197 ; Okuznavi v. National 
Bank 0 / Indta, 20 C.W. N. 662: 23 0. L. J. 256 (17 A. 611 (P, 0.) 
referred to). See also Jtvala Prasad v. Khuman Stngh,2 A 617; Bishen 
Dayal v. Udtt Naratn, 8 A. 486 ; Nansab Alt v. Oulab Chand, 10 A. 85 ; 
.Bhagtcant Stngk v. Daryao Stngh, 11 A. 416 and Srt Ntwas Bam v. Udit 
J7aratn, 13 A. 330. The measure of damages would prxma facie bo the same 
-as the rate of interest stipulated for by the parties; Budhu Bam v Ntamat 

4 L. 406; 75 I. C. 375: A. I. B. 1923 Lah. 632 (17 A. 611 (P. 0.) 
referred to). See also Badi Bibi v. Sami Ptllai, 18 M. 257 ; Thayar Ammal v. 
iofesftjni /fmrnaZ, 18 M. 331 ; Nttyananda r. Badha Charana, 20 M 871; 
Bedda S^ubbaraya r. Ganga, 20 a. no : ilahadeo v. Ttkni, 3 0. L. J. 390; 
Malayappter v. Pttchai Asari, (1915) M W N. 203. But whether such post 
■diem interest would constitute a charge on the mortgaged property or not, 
■there is a difference of opinion. In Bikramjit Tewari v. Durga Dyal, 21 C. 
27i; Bama Beddi v. Appaji Beddi, 18 M. 248; and Knstna Reddi v. 
Varadarajulu Beddi, 18 M. 338*uofr, it has been hold that such post diem 
'interest would constitute a charge on the mortgaged property. But in 
Narindra Bahadur V. Bhadtm Husain, 17 A. 581 (P. B.) ; Gadr* Boer v. 
Bhubaneswari Coomar, 19 C. 19 ; and Bikhi Ram r. Skeo Parshan, 18 A. 
816, it baa been held that such post diem interest does not constitute a charge 
on the mortgaged property. (Stfe also Balwant Singh r Gayan Stngh, 35 A. 
■634 : 11 a!. L J. 829). These latter oases seem to have been disapproved by 
the Judicial Committee in Mathura Das v. Narindra Bahadur, 19 A. 89 
(P. C.) : 23 I A. 138 (followed in Sarofa Dasi v, Jogendra, 25 C. 246). See 
also Btndesri Naik r. Ganga Saran, 20 A 171 (P. C.) : 25 I. A. 9. 

'Where in a decree for foreclosure, interest subsequent to the decree was 
included in the amount made i>ayable to the plaintiff— ZtrZd, that such future 
interest, supposing it could be property payable, could not be treated as a 
■charge upon the land.—Biiatean* Prosad v. Birji Lai, 16 A 269. See also 
Bajkumar v. Bisheshar, 16 A. 270. 

'Where the decree m'ji in a mortgage suit allowed no interest after the 
expiry of the period of grace, it is not open to the Court, upon the appli* 
•cation of the decree-holder, to insert any provision for further interest which 
was not made in the decree nisi. — Moha Pra5od v. Bamani Mohun, 13 
■C. “W. N. 744. See also Udii Narayan v. Jasoda, 27 C. L. J. 676 

A usufructuary mortgagee who allows bis mortgagor to retain possession 
of a part of the mortgaged property and makes no claim in respect of the 
stipulation in the mortgage-deed which provides for payment of interest, his 
•claim for interest is barred by acquiescence. — Jkunku Singh v. Chhotkan 
Singh, 31 A. 3£5 (6 A. L. J, 54 referred to). 

Mortgagors on redemption of the mortgaged property should be directed 
to pay the mortgagee’s interest up to the date fixed for redemption by the 
‘Court. — Bishenchand v. Bishen Devi, 107 L C. 393 : A. I. B. 1928 Lah. 96. 

The mortgagee in possession who holds over after payment of every- 
thing due to him will be charged with subsequent receipts and interest from 
■the date at which the mortgage-debt was paid with annual rests. Where the 
lower Court awarded interest at 9 per cent., which was the rate provided in 
'the bond, held, that the High Court will not interfere with the exercise of 
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discretion hy the lower Court . — Krisknaii v, Motilal, A. I. R. • 1929 Bots. 
337 : 31 Bom L. R. 476. 

The trial Court decreed a naortgago suit and awarded interest at the 
bond rat.i tiU the date of grace which was fixed six months after the 
date of decree. The appellate Court confirmed the judgment of the tnal 
Court and allowed the mortgagor three months' further time to pay up the 
dobfc. 3dd, that it would be wrong to say that the three months' further tune 
allowed by the appellate Court was not the time of grace as conlemplatea 
hy r. 4 Xt was an onlargcmenh of time fixed for payment by the apellate 
Court and hence interest according to bond rate must bo calculated till t s 
date thus fixed for payment bv theappellate Court . — lamina v. Ckakradhar, 
326 I C 906- A. I. R IS30Pat. 380. 

Section 34 of the C. P. Code giv^es the Court no discretion to award 
inteicsb m excess of damdupat for the period after the date on which the suit 
wasfil'tM.in the case of a decreo based on a mortgage to the provisious ot 
which the rule of rfamrfii/xit applies — Ramhiar r. Ramrao, 330 !• 0. i5»' 
A. I R 1931 Nag 88. 

hection 34 does not give any jurisdicfciou to the Court with regard to 
interest after the date of the suit in cases to which Or. XXSIV» Tt. 2 
apply, and further since r. 11 makes full provision for payment of 
during bho period while the matter rests within the domain of contract, tee 
discretion under S. 34 cannot be exorcised in mortgage suits where 
damdnpat prevents the inclusion of any interest pendente 
calculation . — Marottrao v. Man Knntcarbax, 27 N. L. R. 312: 334 I. 0. 

14 N, L .1, 109 . A. I. R 1931 Nag. 161. 

Where the preliminary decree in a mortgfigo suit provides for 
to date of realisation, the decree-holder is entitled to such interest e 
though the final decree does not give any express direction 
same. Nature of preliminary and final decree discussed ; Dwarka r. v - 
130 I C 337 • 7 0. W. N. 1205 ; A. I. R. 1931 Oudh 47. 

The awarding of future interest rests on the discretion of the trial 
which wjU not be interfered with by the appellate Court on 

strongest grounds — Said AJmad v. Baja Barkkandi, 9 O. W. N. 253. 

Though it IS correct to allow interest at the bond rate up to the 
of the period of grace, there is nothing in the Code compelling 
do BO. The statutory authority for allowing interest'at the U and 

the date of the preliminaiy decree appears to bo in Or. NNXIV, jg 

even that only says “ may order ”. — Sripat Sinyh v. Naresh Ghana < 

P. L T. 545. 

The words “subsequent interest” in Or. XXXIV, ^ ^ vf! the 

before the amendment of 1929 did not lake away the discretion w i 
Court always has hatl in allowing interest oo the ie 

sequent to tho date fixed for repayment in the decree ; p may i" 
nob confined only to tho question of rate of interest, and the jjatc.— - 

a proper case refuse interest alfcc^efcher to the mortgagee after siic 

Beyhiered tn?an Co. r. Shailafandth, 69 0. 722. 
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Rule of damdapat.’-'It was held in Madras that tho rule of damdupat 
does not apply to a mortgage governed by tho Transfer of Property Act.— 
ifadhwa v. Venkata, 26 M. 662. This has been dissented from in Calcutta- 
and Bombay. — See Jeetvanbai v. ilfanorrfiw, 35 B. 199; 12 Bom. L. R. 992 ^ 
Kunjalal v. Narsamber, 410. 826 ; 20 C W. N. 110, 

Id Calcutta it has been held that tho rulo of damdupat applies only when 
the contracting parties are Hindus. — Wooma v. Sreehari. 1 0. W. N. l^B 
(notes); J7oWn V. iJornwH, 14 C. 781. Tho rule exists only eo long as tho 
contractual relation of debtor and creditor exists and not when that relation 
ceases by reason of a decree. — In re Barilal Mullick, 33 0. 1269 : 10 0. "W. N. 
884; Dhondikti v, Ravji, 22 B. 86. Damdupat does not apply to interest- 
accruing after date fixed for redemption under a dcoroo passed on a mort' 
gage, when the relation between tho parties has passed from the realm of 
contract into that of judgment.— Nanifafal v. DAirendra, 40 0. 710. 

In Bombay it has been held that a Mahomedan mortgagor cannot 
enforce the rule of damdupat against a Hindu creditor. — Dawood v. Vullubh' 
das, 18 B. 227 A Mahomedan debtor by transferring tho mortgaged 
properties to a Hindu cannot prejudice his creditor or reduce tho interest. — 
Hon* I<a{ V. J/a^ar, 21 B. 38. So long as the mortgagor was a Hindu and 
the mortgagee a Mahomedan the rulo was applied, but when the Hindu 
mortgagor transferred hie interest to a Mahomedan tho rulo ceased t& 
apply. — AU Saheb v. Shabjt, 21 B 85. Tho rule does not forbid the 
interest being converted to principal by agreement between the parties.-* 
Suicalal V. Bapu Sakharam, 24 B. 305 Ranado, J. summed up the 
following principles of tho rule : — (Ij The damdupat rule applies in all oases 
as between Hindu debtors aud creditors both in respect of simple as also of 
mortgage-debts ; (2) it does not however apply where the mortgagee 
has been placed in possession and is accountable for profits received 
by him as against the interest due : (3) but whore tho profits are 
by the terms of the bond received for only a portion of the interest on the 
mortgage*debt the general rule of damdupat will govern such mortgage 
accounts. — Sundarabai v. layavant, 34 B. 114. {See the cases referred to ia 
this case). 

Eor other cases see notes under 8. 34, ante. 

Present rule.— The points to be noted In the present rule are the- 
following: — 

1. It applies to all suits on mortgages, for foreclosure, sale and 
redemption. 

2. It provides for cases * where interest is legally recoverable*. This 
makes the rule subject to 8. 74 of the Contract Act, and 8. 3 of tho Usnrious 
Loans Act, 1918. 

3. (a) Interest up to date fixed for payment by the preliminary 
decree is to be awarded 

(t) On principal at tho contract rate, if any, or else at a reasonable 

rate, 

(tt) On costs awarded at a reasonable rate from tho date of prelimi- 
nary decree, 

C. P. C.— U7 
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and (t«'^ On mortgagee's costs, charges and exponaea incarred up to 
•date ol preliminary decree at contract rate iC any, or iJ no contract rata 
therefore at rate payable on the principal, or failing both such rates at 
•9 p. c per annum. 

(^) Subsequent interest at a reasonable rate np to date of realization 
-on the aggregate of {*), (»») and (lii) of CL (a), and on such further costs, 
charges and expenses as may be payable on rule 10. 

12. Where any property the sale of which is directed 
under this Order is sabjeofc to a prior mortgage^ 

the Court may, with the consent of the prior 
moi-tgagfi ** mortgagee, direct that the property be sold free 

from the same, giving to Bnoh prior mortgagee 
the same interest in the proceeds of the sale as he had in tbQ 
property sold* []S. 96.J 

COMMENTARY. 

History.— This ruU corresponds to S. 96 of the T. P. Act (IV of 1882), 
•with soma alterations of a meroly verba! character. The word " where has 
been substituted for the word “ if ** ; the words ‘‘"this Order " have been sub* 
stituted for the words “this Chapter, ” and the word “direoii” has been 6ub* 
stituted for the word "order, ” which occurred in the old section. These are 
the only modifications made in this rule. 

Scope — Compare this rule with CL (i*) of S. 73 of this Code, which 
^ives to the Court a similar power to that contained in this section 
the language of this rule and of S. 73, it is clear that property may 
under a decree subject to a prior moitgage : but the Court may. 
consent of the prior mortgagee, direct the sale of the property free 
mortgage giving the prior mortgagee the same interest in the sale-p^c 
as be had in the property sold. Without the consent of the prior mortgag 
the Court cannot direct eucH a sale. 

The implication of S. 96 of the Transfer of Property Act or Or. 

T. 12, C. P Code is that without the oonaent of the prior mortgagee ^ 
property cannot be sold free from the prior encumbrance . — Radha Awawn 
Munhed Eossdn, 47 C. 662 (P. 0.) ; 25 G. W. N. 417. 

This rule cannot be construed as implying that whenever a 
not to bo sold free from a prior mortgage, the decree should 
tnortgj^ea's right in express terms even when such rights have to be a 
ted and are undispnte'd ; and bis rights therefore will beleft unaffectod 7^^.^ 
•omission to make ft special raserTOtion of them in the decree itself.— , 
i;asa V. Yamunabhai, 2:# M. 84; 16 M. L J, 50 (l^ackmi Naratn 
18 A. 344 referred to). 

Soctign 90 oi the T. P- Act, 1883. 8oos got support the view 
puisne mortgagee is not required to redeem the prior mortgagee wn ^ 
latter is a party to tbs suit. The prior mortgagee miy no doubt 
Bale free of inoumbrancos, bat it is not impoasiblo that the 
intended to cover cases in which the prior mortgagee is not a party 
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- suit but intervenes after the decree. Where the prior mortgagee sues for and 
obtains a decree for salo '(vithout making a second mortgagee a {)arty and 
himself purchases the property, a purchaser of the proportj' from him cannot 

-claim the value of improvements from the second mortgagee under S. 61 of 
the T. P. Act in a suit by the second mortgagee to enforce the rights under 
his mortgage. A mortgagee of property has the right to bring to sale all 
‘ buildings on such property ■whether erected before or subsequent to the 
mortgage. — Caiyjayam v. QomperU, 31 M. i425 : 18 M. L J 298 (20 M. 120 
■ /oHot^). 

The words " subject to a prior mortgage " in this rule, evidently refer to 

- such mortgages under which the mortgaged property can be sold ; they do 
not refer to usufructuary mortgages uuder which the mortgaged property 
cannot be sold — See Dhagwandas v. Bhawani, 26 A. 14. But see Renjasami 
V. Subbaroya, 30 M. 403- 17 M h J. 403 (29 M. A^lifollowed ; 26 A 14 dissented 

-from), noted under rule 13 below. 

A executed successive mortgages in favour of B and C sold the equity of 
redemption to JD. G sued impleading B, 0 and Z> as parties and th^'ugh D 
• had paid up B’b mortgage he did not claim a prior charge in the suit and no 
such charge was speci6ed in the preliminary’ decree, ffeld that J? was a 
. pfior mortgagee for the purposes of Or. XXXIV, r. 12 and the property could 
not be sold otherwise than subject to bis claim. — Gopal Singh v. Ladha Mai, 
- 130 L 0. 49 : A. I. R. 1930 Lah. 1063. 

13 , (1) Such proceeds shall be brought, into Court and 
A lication ot ^-ppUed as foUows : — 

’Proceed! payment of all expenses incident to 

‘ * the sale or properly incurred in any attempted 

sale; 

secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, 
and of costs properly incurred in connection 
therewith ; 

thirdly, in payment of all interest due on account of the 
mortgage in consequence whereof the sale .was 
directed, and of the costs of the suit in which 
the decree directing the sale was made ; 

iourthly, in payment of the principal money due on 
account of that mortgage ; and 

llastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property 
sold, or if there are more such persons than 
one, then to such persons according to their 
respective interests therein or upon their joint 
receipt. 
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(2) Nothicg in this rule or in rule 12 shall be deemeff.* 
to afiecfc the powers conferred by Section 67 of the Transfer of 
Property Act, 1882, [S. 97.], 

COMMENTARY. 


History. — This rule corresponds to S. 97 of the T. P. Act (IV of 1882),. 
Except the second clause, all the clauses of this rule are almost similar 
to the corresponding clauses of the old section. The second clause oftbe- 
old section ran as follows : “Secondly, f/ the property has been sold free from 
any pnor mortgage, in payment of whatever is due on account of svcH 
mortgage," On comparison of the second clause of this rule with the' 
second clause of the old section, the changes will be clearly understood. 

The other changes are of a mere verbal character. Compare this- 
section with Cl. (c) of B. 73 of this Code, in which there is a saving clause 
in favourof Government, but there is no such saving clause here. It will 
be observed that the provisions of rr. 12 and 13 shall not be deemed to affect 
the powers conferred by S, 57 of the T. P. Act {IV of 3882), which under 
the terms of that section can be exercised by the High Court, District Court- 
or by any other Court specially authorized by the Local Government. 

“ Persons interested in the property sold” in the last clause of thisruls' 
would include the mortgagee or any subsequent mortgagees according to their' 
respective prioiities proved in the mortgage suit. 

Applicability.-^ The piovisions of this rule are in terms applicablfl only 
to cases where a sale is ordered under r. 32 free of the prior moilgsge. Bb*- 
the principle of this rule is applicable to sales other than under r. 32. The 
duty of applying the proceeds is laid on the Court and not on the decree 
holder.^ Salapaiht v. Chockahnga, 25 M. L. J. 652. 

Sub-rule (2).-— The Transfer of Property Act not having been extended 
to the Santhal Parganas, aub'rule (l) has no application thore.—Paghunandan 
V. Wajed Ah,[A. I. R. 3929 Pat. 439. 


In the Punjab where the Transfer of Property Act is not in force 
a decree for sale is not a necessary preliminary to the sale of the 
redemption nt the instance of the mortgagee in all circumstances . — Atdv 

Aziz V. AlUance Bank, A. I. B. 3931 I^b. 483 : 332 I. C. 236. 


Sale of property subject to prior mortgage and application oI 
proceeds.— Prom the language ofrr. 13 and 13 it ie clear that properiy 
be sold under a decree subject to a prior mortgage. But in the Pull 31^®®. 
case of Uatadm v. Kazitn Butattt, 13 A. 432. it was held that the right ot 
redemption left in the mortgagor after the execution of the first morlgcg®^ 
not BpeciCc immoveable property and cannot be sold and that the Court cao»° 
direct the sale of any inoporfy subject to a prior mortgage at the 
tho puisne mortgagee. A similar view was also taken in later decisions of « 
Court^ (Ste notes under heading *' Subject to the provisions of the 9®^!® » 
and**'” ’ ' ' ‘ ' artgage security or in th° . 

reden ■ view has been dissented fro 

Pant i Afadhubx. Sourendra. iioV’ , ' 

■ J. 205. and also in Bam bhan^<* 

V. Gontsh Parshad, 29 A. S85 (P. B,) : 4 A. L. J. 273. 



Or. xxx rv. 
r. 13. 


ArpLIOATlON OP PnOOEEDS 


2176 


A person holding two mortgages on tho B.ama property, the first usu- 
* (mctuary and the second simple, can bring the property to sale in a salt on the 
•second mortgage free of the first mortgage. Sections 96 and 97 of the T. F. Act 
^o not in terms exclude usufructuary mortgages and their proWsions may be 
-applied to such mortgages . — Rengaaamt v. Subbaroga, 30 M. 403 : 17 M. h. J. 
403 (29 M. followed , 26 A. 14 not followed). In Dhagwan Das v. Dhawani, 
'26 A. 14, it has been held that where a mortgagee held several simple 
'mortgages over properties A and F, and also a usufructuary mortgage of prior 
•date over property B, he was not entitled to bring to sale tho property 
covered by bis simple mortgages, subject to the usufructuary mortgage held 
by him, nor could he bring to sale tho whole property for the aggregate 
amount of his mortgages, simple and usufructuary (13 A. 432, 20 A. 322 
referred to). See also Dorasami v. Vekataseshayyar, 25 M. 103 (20 A. 322 
referred to). 

If a mortgagee receives any money out of the surplus sale*pTOceed8 
•of a share of the property mortgaged to him, sold in execution of a decree 
•on a prior mortgage from some of the mortgagors to whom the share 
belonged, and against whom the decree was obtained, be is bound to apply 
the money to the satisfaction of bis mortgage'debt only in case he receives 
'it by virtue of hts security, aud not otherwise, although the payment might 
-be made to him by the said mortgagors in satisfaction of other debts due to 
Jhim from them.— Ofinyaram v. Jaiballav Narain, 30 0. 953. 

An order for distribution ought not ordinarily to be made before the eon* 
-firmation of the sale ; although it may be open to the Court to distribute the 
eale*proceeds amongst the claimants before the sale has been confirmed, it 
is not obligatory on the Court to distribute it then nor is the sum distribut* 
.able as a matter of course; in suob distribution interest should be paid on the 
.principle of S. 84 of the Transfer of Property Act up to the date of confirma- 
tion' of the sale and not up to the date fixed for payment in the deoree.-;- 
^Benode v. Barish, 15 0 W. N. 783. 

Where there exists a prior usufructuary mortgage, a subsoguent mort- 
. gagee of the same property cannot bring the mortgaged property to sale in 
virtue of his incumbrance until such time as the usufructuary mortgage 
’ becomes capable of redemption — Akhara v. Siiba Lai, 18 A. 83 (13 A. 432 
, explained and followed). 

Where a mortgagee, with two mortgages on the same property, 
-obtained a decree for sale of the mortgaged property in satisfaction of the 
; first mortgage, he is debarred from bringing a subsequent suit for sale on 
-the second mortgage if no mention is made of it in the plaint in the former 
'.suit. But it may be open to him, when tho decree in the first suit is exe- 
-cutsd, to enforce his claim on the second mortgage under S. 97 of the T P. 

Act, by proceeding against any surplus that remains after satisfying the 
-decree . — Krishnarnachariar v. Annangarackariar, 30 M. 353; 17 M. L J. 

301 (34 A. 429 (P. 0.) oppliei ; 25 M. 103 referred to; 20 A. 322 dissented 
:.from). Where a prior mortgage is postponed to a subsequent mortgagee on the 
..ground that his mortgage is not a registered one, be comes next in rank to 
rthe subsequent mortgagee ; but be is an incumbrancer who takes precedence 
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See notes under S. 73, ante. 

14. ( 1 ) Wheie a mortgagee has obtained a decree for the- 
Sait tor «aie payment of money in satisfaction of a claim.- 
TZT7 I” «“3er the mortgage, he shall not be- 

sei ^ propmy’'io . 5>ring the mortgaged property to - 

sale. otherwise than by instituting a suit for- 

morr inont- I. o^forcement of the mortgage, and he- 

Order Il^^rule™*^^ not-withstanding anything contained in 

to wti.l? ’-o ^ob-riile (1) shall apply to any territories 

exte" AcrJsSH.hrsno^been, 

COMMENTARY. 

the ^*P^An^?TV ru ]0 .correspocSs to S. 99 of 

as will ance^r 1882), with somo additions, Elterations and omissioos, 
thS 18 Picsenfcmle with tbo old sgctioo. 

the satttfnrhftn ~ ^ here a mortgagee in execution of a decree for- 

aUa&hes ths mn-^inn arising under the mortgage or not, 

sale oihervnso enhtled to bring suchpropertg'^ 

noticith^tn*,A ^ ^''isMuUng a suit under S. 67, he may institute such swt 

noiiuthslanding anything contained in the Code of Civil Procedure, S. 43:' 

«of comparison that the omission of the words “or- 
is ’tt'ords * under the mortgage,' in the old section 

as the present rule does not preclude the 
bringing to sale the mortgaged property in execution of a - 
£<&&«« unconnected with the mortgage-debt ; in other words, a mort- 
of flnv obtained a money-decree against the mortgagor in Batiefaction • 

will ho oKi under the mortgage bat quite unconnected with it, 

simolfl ^^6 mortgaged property to sale. But if ho obtains » 

nronertv ^ Upon his mortgage, he will not fae entitled to sell the 

inafc^»flr>« a mortgage in execution of that decree, without • 

S bllSTsu". ® 

*•'0 mcrtfiageo was preclsaed from sellisg »« - 
morkoa!^„ properly m aatisfaction of any claim, whether ariaing iiciler the 
51 o t!Taci"'’““““‘°'^ ■“'“■‘"‘ ioS “ suit under S. 07 ol 

ofll.e^'R"’”-*'!"^'" *1'® '‘“on^niont will appear from the following report 
ome!.- Committee :-" -Wo appro™ of the proposal to repeal the 

We tbipk that those provWoos hare 

of the .J'^r^slPP ood are not really Deeded.” Tho 

pottv to ml morlgageo shall not bring the tnorlgagcd pr^ 

PO'tyte sale otherwise than by institnting a suit under S. 67 el the Act- ■ 
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In BO far as it procludes tho mortfiaBco from selling the mortgaged pro- 
perty under a judgment unconnected with tho mortgage-debt it is in our 
opinion inexpedient; it is beyond doubt competent to a mortgagee to purchase 
the equity of redemption from tho mortgagor by an agreement subsequent to 
and distinct from tho mortgage transaction, and wo can see no reason why it 
should not bo equally competent to him to have it sold In satisfaction of 
any claim which he may have against tho mortgagor unconnected with the 
mortgage {Khairajmal v. Datm, 39 C. 296 (P. C ): 1 C L J. 684: 9 C. W. N. 
201 • 7 Bom. L. B. 1 • 2 A. L. J. 71 ; Reeve y. Lisle, (1902) A. C. 461). ” 

“ In so far as it precludes the mortg.igeo from colling the property under 
a judgment for the mortgage-debt it serves no useful purpose. We understand 
that the provision was enacted to prevent mortgagees from suing their 
mortgagors on tho debt as such and in execution selling the mortgagor's 
interest in the property ; we, however, think that no such provision was 
needed, seeing that under the law as it stood prior to the Act, the Courts 
□ever allowed the sale of a bare equity of redemption under a judgment on 
the covenant. (Sjmd Emam v. Raj Coomar, 23 W. K. 187 ; Khairajmal v. 
Bavm, 32 G. 296 (P. O.).” 

It would appear from the above report of tho Select Committee that at 
first it was proposed to repeal S. 99 of the T P. Act altogether, and not to 
insert any similar provision in the present Code, and S. 99 was, therefore, 
altogether omitted from the Bill. But subsequently r 14 has been inserted 
in the present Code iu an amended form, whereby a mortgagee has been 
empowered to bring the mortgaged property to sale in execution of any other 
money-decree not arising on his mortgage and quite unconnected with and 
distinct from the same, without instituting a euit under 8. 67 of the T. P. 
Act. He is, however, precluded under the present rule from bringing the 
mortgaged property to sale without instituting a suit under 8. 67 of the T. P. 
Act, if he obtains a simple money-decree upon his mortgage without enforcing 
his mortgage security. In such a case, he is entitled to bring a second 
suit under 8. 67 of the T. P. Act, for that purpose, and his second suit will 
not be barred by Or. 11. r. 2. 

There-insertion of S. 99 of the T. P. Act in the Code in the amended 
form, has rendered para. 2 of the Select Committee’s Eeport obiter. • 

The obvious intention of this rule is to prevent the mortgagee from 
executing a money-decree against the mortgaged property so as to deprive 
the mort|agorof his right of redemption conferred by law. 

Meaning of the term " mortgagee ” in this rule. — "Mortgagee" 
in Or. XXXIV, r. 14, was intended to mean the holder of a subsisting and 
effective mortgage which could still bo set up by the mortgagee against a 
purchaser or would-be purchaser of the mortgaged property. A mortgage 
which has become inoperative or time-barred should not be deemed to be a 
mortgage which should bar the sale of the property. — Ghedilal v.. 
Sadatunnhsa, 39 A. 36 : 14 A. L. J. 902. 

Sale of mortgaged property in satisfaction of a claim not arising 
under the mortgage but unconnected with and distinct from it. — The 
words " where a mortgagee has obtained a decree for .the payment of 
money in satisfaction of a claim arising under the mortgage " in. 
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•thereby. The mortgagee transferred his moneydecroo to a third party. Held, 
that there is nothing to prevent the transferee from bringing to sale tho 
•mortgaged property .— Bal x. Manni Lal,^l 460 (22 C. 013 
• guishcd ). — Dissented from in Jivarathnam v. 5r»nivaja, 31 M. 33 : 17 M. L J 
•603. 

A mortgagee of a usufructuary mortgage instituted a suit on the basis 
•of the mortgage for recovcrj’ of tho amount which had remained duo to him 
•after two-thirds of the mortgage had been redeemed, and obtained a simple 
•money-decree which contained a provision that tho mortgagor was to got tho 
property back after the decree was passed. Held that the decree-holder was 
■entitled to sell tho mortgaged property in execution.— TTftan Ghand v. 
■Ghasita, 131 I. 0 119: 29 A. L J. 159: A I R. 1931 All. 350. 

The claim of the plaintiff, under a money-decree which he sought by 
this suit to enforce, was one which arose independently of a usufructuary 
mortgage held by him and in respect of whioh he had attached the interest 
of the mortgagor. Held, that tho suit under 8. 67, T. P, Act, was tho 
-oourse to be adopted while there was asubsiating attachment of the mortgagor’s 
interest entitling the plaintiff to sue thereunder, and having regard to the 
object of S. 99 of tho T P. Act, the decree to be made in such a suit should 
mot be merely for the sale of theequity of redemption, but should be for the 
•sale of the property free from the mortgage claim of the plaintiff and the 
-sale-proceeds should be applied first to discharge the mortgages on the pro- 
perty in order of their priority, and the surplus towards the satisfaction of 
•the plaintiff's claim under the attachment, so far as ni.ay be necessary.— 
■Oovinda Bhatta v. Naraina Bhatta, 29 M. 424: 16 M. L. J. 285. 

A mortgagee brought a suit for sale on his mortgage, tbo suit resulted 
in a compromise and he took a money-decree in which however the property 
•originally hypothecated to him was set out as being charged. Held, that 
the mortgagee decree-holder could not bring the mortgaged property to sale 
'in execution of this decree, but if he wished to do so he should have to 
'institute a suit under S. 67, T. P. Act, oo tho decree — Hem Ban v. Bikarigir, 
'28 A. 58 : 2 A. L. J. 479 (22 0. 859 followed). 

A landlord who holds a mortgage over his tenant’s holding cannot in 
•execution of a decree obtained by him against the tenant for rent bring 
the holding to sale, except by means of a suit under S. 67 of the T. P. 
Act. —Basiruddi v. Kailas Kamini, 33 C. 113 (26 0 164 followed). See 
-.also Sonu Singh v. Behari Singh, 33 C. 203 (26 0 164, 30 0. 463, 22 M. 347 
-referred to)', Hohamed Yahub v. Namar Alt, 55 C. 104: 104 I. C. 353 : 
A 1. R. 1927 Cal. 884. See, however, Parmanand v. Daulat Ram, 24 A. 549. 

Section 99 of the T. P. Act does not prevent a mortgagee from bringing 
'the mortgaged property to sale in exeention of a decree for interest only 
•obtained in accordance with the terms of the mortgage bond. — Kasi Pershad 
V. Jamuna, 31 0. 922. 

Sale of mortgaged property in satisfaction of a money-decree 
•obtained upon the mortgage. — A mortgaged property cannot be sold in 

• • ■ , ' . ' • ' ‘ ---.ordance with the provisions 

0 813. Bat in iaiPebart V. 

• ■ ■ ■ . , ■ C. 473 ; Faztl Hawladar v 

■ . 'd that a decree which is • 
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charge of the mortgage v. Narayan, 43 B, 6> 
698:511.0.929. 


In oraer to escape the mischief aimed at by Or- ' ■ 
of the mortgage must be distinct X mo 

transaction. The rvords “ a rfa.m armng ”°‘>e; 
claim tmder the mortgage.— jradeia Pmtti v. Mtihammaa 

"“'^XXXIY.r.Uof the C. B. Code, 

nnder the mortgage and does not apply to » ^5 out of the b>«" 

in execution of a decree for money upon a claim not ansing 

Sso Otadra Deo Dhahal v. Bta5a««f.«-or, 27 C. W. « ^ 

A mortgagee cannot sell the mortgaged ^^jor the mi)rt6“S“ 

nary money-decree in satisfaction of a claim s„cb a »»» “‘ 

SeSiou99:T. P. Act, limits the right of 

ptorides that he shall not bring ‘^e mortgaged 1 i^ertj,^.^ ^ 
than by intitutiog a suit under S. 67 44 B. 981 : 2- 

Xaii,2lC. 34 S&6 also Banmant Tmoji Mgha 

3ozd. L R. 650. 


^Vhere the mortgagee being in 

to the mortgagor, it being stipulated that the re P y j redempbo 
* ’ o{ interest, and tha .gnt obtaioe 


erest, and the .-n*; obtaio® 

SinrtanToirTn-e-x-ecution' of a decree for -Seed Ty ‘he m.r| 
by Hie mortgagee on the basis ‘>>e ^ geotee for the sab 

oagee . Btli, that the sale was not in „,, cliand™ r- f 

faction of a claim arising under ”ortS“p-- T“ ^ ^ 55 I, O b 

)i'r;.,hua. 47 C. 377 (P B.) ; 24 C. TV . N. 229 • r> - .■!« also S«»'' 


lease would be taken in lieu 


laotionola oiaim aris.uB ndo 7 31 C. L. J. 9“: v.Arr 

I. C. 604 -. A. I. B. 1925 Mad, 187 . 47 M. B J. 798. ^ ^ 

■When a landlord has taken a “O/tgage of the bolding 01 ^ 

debarred by S. 99 of the T. P Act. from ^rfer 

osecution of his rent decree otherwise than 1 0. W. H- 8®' 

of the T. P. Aet.-Boi Bomam Du« v. Surendra Nam. u 

A usufriictuanr “ortgagee who had leased the mortgage ^P^ 
tgagor could not, in cxecnlion ”““1,^, hut must bring a » 


■Ion of a simple “““.W'*?,,"” ust bring a »' 
fhe mortgagor, attach and j«““r«“ef v“'W» 

Sail 

ijnanat t*** a>- •J'Jt/ . ^• 

V, Daulat i?am, 24 A. 549. 


mortgagor 

themortgf.o-*, 

under S. G7 of the T. P. Act, lY 
415. See also SJahabir v Satra 
Chand, 44 B. 366 ; 22 Bom. Ii. E. 113 


lirsl ri‘so“‘ira“AaM; Vsaf^a Bf. 


money 


A usufructuary raortgagM 

■decree -whloh had nothing to do v?ith the mortgago o 
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theroby. Tho mortgagee transferred his monoj-decree to a third pirty. Held, 
that there is nothing to prevent tho transforoo from bringing to sale tho 
mortgaged property.— DanA Bal v. Jlfanni 37 A. 450 (23 0. 813 
’^uishid ). — Dissented from in J’lnarallinam v. Srinivasa, 31 II. 33: 17 M. L J 
.503. 

A mortgagee of a usufructuar>’ mortgage instituted a suit on tho basis 
•of the mortgage for recovery of tho amount which had remained duo to him 
after two*thirds of the mortgage had been redeemed, and obtained a simple 
•money-decree which contained a provision that the mortgagor was to got the 
property bach after the decree was passed. Held that tho decree-holder was 
•ontitled to sell the mortgaged property in execution.— fiTAan Chand v 
■Ghasita, 131 I. C. 119 : 29 A. h. J. 159 : A. I. R. 1931 All. 350. 

The claim of the plaintiff, under a money-decree which he sought by 
-this suit to enforce, was one which arose independently of a usufructuary 
mortgage held by him and in respect of which he had attached the interest 
of the mortgagor. Held, that the suit under S G7, T. P. Act, was the 
•course to ho adopted while there was a subsisting attachment of the mortgagor’s 
interest entitling the plaintiff to sue thereunder, and having regard to the 
object of S. 99 of the T. P Act, the decree to be made in such a suit should 
mot be merely for the sale of the equity of redemption, but should be for tbe 
■sale of the property free from the mortgage claim of the plaintiff and the 
-sale-proceeds should be applied drat to discharge the mortgages on the pro- 
perty in order of their priority, and tbe surplus towards tbe satisfaction of 
'the plaintiff's claim under the attocbment, so far as may be necessary.— 
•Qovinda Bhatta v. ifaraina BhaUa,29 16 M. L J 235 

A mortgagee brought a suit for sale on his mortgage, tbe suit resulted 
in a compromise and he took a money-decree in which however the property 
-originally hypothecated to him was set out as being charged Held, that 
the mortgagee decree-holder could not bring the mortgaged property to sale 
■in execution of this decree, but if he wished to do so he should have to 
•institute a suit under S. 67, T. P. Act, on the decree . — Hem Bon v. Biharigir, 
*28 A. 53: 2 A. L. J. 479 (22 C. Sb9 follotced). 

A landlord who holds a mortgage over his tenant’s holding cannot in 
• execution of a decree obtained by him against tbe tenant for rent bring 
tbe bolding to sale, except by means of a suit under S. 67 of tho T, P. 
Act. —Bosiritiidi v Kailas Kamini, 33 O. 113 (26 C IQi followed). See 
-also Somt Singh v. Behari Singh, 33 C- 283 (26 0. 164, 30 C. 463, 22 M. 347 
-referred to)-, Mohamed Yakub v. Namar Alt, 55 0. 104: 104 I, C. 353 : 
A. I, R, 1927 Cal. 884. See, however, Parmanand v. Daulat Ram, 24 A. 549. 

Section 99 of the T. P. Act does not prevent a mortgagee from, bringing 
’the mortgaged property to sale in execution of a decree for interest only 
-obtained in accordance with the terms of the mortgage bond . — Kasi Pershad 
V. Jamuna, 31 G. 922. 

Sale of mortgaged property in satisfaction of a money-decree 
-obtained upon tbe mortgage.— A mortgaged property cannot be sold in 
-execution of a decree obtained not strictly in accordance with the provisions 
-of the T. P. Act . — Chandra Nath v. Burroda, 22 0 813. But in Lai Behari v, 
-ffafciAur, 26 C. 166 ; Jogemaya v, Thaekomoni, 24 C. 473 ; Faztl Hawladar v! 
Srishna Bundhoo, 25 C. 580, it has been held that a decree which is not 
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strictly in accordance with fche provisions nf HiA T t» i 4 . • l 
aeoree, may be regarded as a mortgage-deorle uJorVa T. P le “ “ 


a '» -atirfactieaef 

propertv to st>lo in a i-* oompeteafe to bring the mortgage 

enforceable. Order f'’” “'’'tSage has ceased to b- 

by the morfe'^a^AP. io in* + 1 * ’ ^PP^ies only where the decree obtained 
arising under the satisfaction of the claim 

gage and not one ff ““rtgage must he a subsisting morl- 

Gopal 63 1 p ^® «“/«««abIe by lasr.—fTansiiWi Bai r. Sn 

f'Lh.'j.m'. Arumimm Pillai v. Alagapsm OheUiaT, il 


obtai^^a^^inonRv^!^eerf® r®®® *^®alared to boa nullity and the mortgagee 
mortgage the miJhBs ® ,^>an of what svae originally considered to be a 

“tTl / os? 1?^! Prasad,. Mufa^td Bank W., 

held that the title fn »hi’ ■ f'- 1 1929 All. 580. Bo also where it ws 

decree was iiassed ft ^foperty was with a third 'person and so a mooey- 
SerrrE.'TgsOMafm.'*’"""' M.670: 1321.0. 


the monev-boud'to°f nL*h a money-bond from tbo mortgagor and transferred ' 
can bS Le ml. ‘ho transferee suing upon the monej-bcod 

P, Aot *? '“'® amt is not Lued by S. 99,. 

which his tran^fAmr subject to any liability or equity, to 

property —Narhar v '''“aanhieotwithrogoratothomortgaged 

r^edlo) Shvram, 7 Bom. t. S. 816 (32 C. 296 {P. O), p. 361 

from^eUinc th^mlfi ® ®PPPy'<^ecree obtained by a mortgagee is prohibited' 
of Ss 232 and 933 Property in execution of such decree, as by viitae 

the coSions nil?- ‘hP dearie subject to- 
tKccnll^ ‘ha T-P.Act, Them is netting in - 

ratLavf, Srln™ gl U 33 ° ?7 M ““'‘Snged property^rera- 

9 Bom LR yos^!, ® j h" 1- 603 (27 A. i 60 dissatlsd /rom ; 

T LSsLan ‘a)- “>5° OAfagna Oantan 

T. iMthntan, m B 462 : 9 Bom. L. B. 728, and BanU Bat v. Manni Lai. 27 


aslrs forTud^obtalsl “nrtgageo abandons ids right under the mortgage and 
Act 3882 form hrIn<T;Ta!»^k ® ®oney-decrce, ho is precluded by 5. 99. T. P* 
simple monoy-deCTeo*— oxecution of lbs 
121 BelinonirilT.,u GmraoS;ngl,.S0 A. 146: 6A.B.-1- 

from bBinrT^mnrMf.rt 1 ° TOort^age lien does not prevent the property 

right of redpmnftnM mortgagor cannot be deprived 

I w.N. 152 V. BavW/,. 2 A. O^OS) 


morliSd'' mfrltv ®„“d“ff u- "fih‘ ‘o proceed against ttc- 

ho Sot I, rim, I . 1 ^ .? ^"®® “ '>”>7 lor a money-decree, but - 

decree withnin^m. ® ilx “"rtgaged property in oxecution of euoh 

Xathak V. S.,„ Po 7°2 C w n“s1o““b f f ® J' f 

lis I c 623 ^ «v.xs. 320, But boo i?amcAflRdrt«f» v. Am" 
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Where a decree-holder holds both a decree for sale on a mortgage ns 
well ae on a simple moneydccrco against the same judgment-debtor, it was 
not unlawful for him to bring to sale the mortgaged property for tho realiza- 
tion of tbo combined amounts of both tho decrees. — Behari Bharthi v. 
Bhagtcangir, 31 A. 114 (29 A. 196 referred to). 

A mortgagor obtained a simple moneydecreo upon an instalment mort* 
gage-bond and in execution brought to salo and purchased tbo mortgaged' 
property. In a suit by the mortgagor to redeem, held, that the mortgagor 
having been a party to tho decree and to tho order of sale was not entitled' 
to redeem. — Dharantkota v. Bvdharazu, 30 M. 3G2 : 17 M. L. J. 325 (22 M. 
372/offotrcd , 22 E. 624 and 6 B. L. B. 450 dissented from). 

The equitable right of the mortgagor to redeem property brought to sale 
in contravention of S. 99, T. P. Act by the mortgagee cannot arise when the- 
auction-purchaser at such sale is not tho mortgagee and is no party to the . 
suit in which the property was sold. — Muthii v. Kantppan, 30 M. 313 : 
17 M. I/. J. 163 (22 il. 347 disiinffuisked). 

The rnle applies to charges. — It was so held under S. 89 of the- 
Transfer of Property Act IV of 1882. — Aubkovessury v. Gouri Sankar, 22 0. 
859. Under the Code it has been so held.— Tcnia/a v, Seelayya, 43 M. 786 : 67 
I. C. 764 (in which the authorities are discussed ) ; Oobtnda v. Kailas, 45 0. 
630 : 25 C L. J. 854 : 41 1. C 73 ; Mohamed Takub v. Namar Ali, 55 0. 104 ; 
104 I 0 353* A. I. R 1927 Cal. 884; Baj Kimar v. Jai Karan, 57 I. 0.- 
658. 

A maintenance decree declaring a charge on the family property comes- 
within S 99 of the T. P. Acr, and the decree-holder cannot bring the pro- 
perties charged to sale without instituting a fresh suit.— renl:a(a Suhbamma- 
V Venkanna, 17 M. L. J. 217. Contra.~-Braja Sunday v. Sarat Kwr.ari, 2'. 
P. L J 55-38 I. C. 791 . Ban Sankar v. lilusst. Tapai, 4 P. 693. 

Sale held in contravention of the terms of this rule, if absolutely 
void or merely voidable. — Tbe provisions of Or. XXXIV, r. 14, C. P. 
Code, are not so wide as those of S. 99 of tbe T» P. Act and deal only with a 
matter of procedure not of substantive law. 

A sale held in contravention of the terms of S. 99, 2*. P. Act (IV of 1882) 
is not a nullity, but an irregular sale and is liable to be avoided by an appli- 
cation under S 244, C. P. Code, 1882 (S. 47), before or after its confirmation- 
on the ground that the provisions of S. 99 of tbe T. P. Act, have been* 
contravened. — Ashutosh v. Behari Lai, 35 C. 61 (F. B.) : 6 C L. J. 320 : 11 
C. W. N. 1011 : Lai Bahadur Singh v. Abkaran Singh, 37 A. 165 : 13 A. L J. 
138 (F. B.). See also Bhai Chand v. Banehkoddas, 22 Bom L. E. 670. Tbe- 
Full Bench case is based upon the Privy Council case of Khairaj Mai v. 
Diam, 32 0.296: 1 C. L. J. 534; 9 O. W. N. 201 : 7 Bom. L. R. 1 : 2: 
A L. J. 71, andin the Full Bench case the cases noted below have been 
referred to and discussed. 

According to a long series of rulings, viz , Sathuvayyan v. Mutkusami,. 
12 M. 325 ; Burpayya V. Awanlfin, 14 M. 74 ; Boss v. Kali Kumar, 30* 
C. 463: 7 C. W. N. 532; ' Fi{?nestroro v. Bapayyo, 16 M. 436; Sheodeni- 
Tewari v. Bam Saran, 26 C. 164 : 3 O. W N. 290 ; Bastniddi v. 
Kailas Kamini, 33 0. 113; 5on« Singh v. Behari Singh, 33 0. 283 ;. 
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’Ghundra Nath r. Burroda, 22 O. 813; Auhhoyessury v. GounSaiikar, 
^2 C. 859; Matangini v, Choonevmoney, 22 0, 903; Lackmi iNarain 
V. Nand Ktshore, 29 C. 537, 543 ; Tokhan Singh v. Gincar Singh, 
•32 C. 494:9 C. W. N. 372: 1 C. L. 3. 118; JJemhan v. Btharigir, 
28 A. 58, tbe principle has bean laid dawn fchat a sale so held is nail and 
void. In Azimxdlah v. Nujmunnissat 16 A. 415 ; in Mahabir v. Saira BiU, 17 A. 
-520; in Gobinda Bkatta V. Naraina Bhatta^ 29 M. 424; 16 M. L.J. 285; 
Ilatangim v. Ckooneymonsy, 22 C. 903 ; and in Lachnii Narain v. 
Eishore, 29 C. 537, it has been held that a suit under S. 67 of the T. P. Act 
is necessary to enforce the mortgage or charge before the holder thereof can 
sell the property and obtain satisfaction of a money-decree held by bim. 

It has been uniformly held that if a mortgagee, in execution of a money- 
decree, seeks to sail the mortgaged property in contravention of the provi- 
sions of S. 99 of the T. P. Act, and if an objection is taken before the sale 
by the holder of the equity of redemption, the objection must be allowed 
and tbe sale prevented. To this effect are the decisions in Chandra Naih v. 
Burroda. 22 C. 813 ; Aubhoyessury v. C?ouri Sankar, 22 C. 859; Bai 
V. S«re»idra, 1 C, W. N, 80; Tokhan Singh v. Girwar Singh, 33 0. 494, 
Semban v. Beharigir, 28 A. 58 ; Madho Pzrshad v Baij Nath. 2 A. h- 
JE’atJcri V. Ananathayya, 10 M. 129; Kaji Xnus v. Kaji /«««, 8 Bom. L- E- 

676. 

In the following cases it has been held that a sale of tbe mortgaged 
property by a mortgagee in execution of a money-decree in contraveotion of 
tbe provisions of S. 93 of the T. P. Act, passes no title to the 
Tn other words, the purchaser acquires no title under the sale. — 12 325 , 

14 M, 74 ; 26 C. 164 ; 30 C. 463 ; 33 C. 113 and 23 B. 119. 

Where a mortgagee in contravention of S. 99 of the T. P - Act ^9 
attached the mortgaged property and brought it up to sale and 

it himself, the mortgagor or bis transferee cannot successfully maintai 

suit for redemption of tbe property without first getting the sale set asm . 
Vttam Chandra r. Baj Knskna, 47 C. 377 {F. B.) : 24 C. W. N. 229: 

<3. h. 3. 98 ' 55 I. a 157. 

In the following cases it has been held that sal© in execution of ® 
'money-decree in contravention of S. 99, T. P. Act, is an illegal sale, w 
requires to be set aside in order that it may cease to be operative, * 

M. 436, 22 M. 347. 22 M. 372. 10 M. L. J. 110, 18 A. 329. 27 A. 517, 43 
•283 and 17 M. L. J. 217. 

In the following cases it has been hold that a sale held 
’provisions of S. 99, T. P. Act, is not a nuUity and that though “.-'i qI 
if it is not formally annulled, it does not affect the right of if 

^ho mortgagor, viz., 22 B. 624, 23 AT. 377. 22 M. 347 and 29 Af- 
■such a sale does in fact take place and is confirmed and a certificate o 
to the purchaser, it cannot afterwards be impeaobed.-~ir«ftou Bat v. g- 
Singh, 30 A. 146 : 5 A. L. 3 . 121 (12 C. W. N. 1, 10 U. h. 3. HO. 26 u. 

^9 A, GI2, 33 a 253 referred to). 

The principle laid down in the Full Bench case ^^ras 

High Court, Ashuiosh r. Behari, supra, has also boon adopted it 

High Court in AfufAtt V. TTart/ppon, 80 AX. 318: 17 M. Xx>3. Itw, 
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has boon hald that a sale in vinlatiott o£ S. 99 o! tho T. P. Act is voidable- 
only and not void (22 M. 347, 22 B. 624, 23 M. 377 re/ared to). See- 
also Dharantkota v. Dudharazu, 30 M. 362 : 17 M. L. J. 325, and tho cases 
therein referred to; il/ufeawmfld Abdul v. DUsukh Hai, 27 A. 617; 
Hhaichand v. Ranchhoddas, 22 Bom. L. R. 670: 58 I. 0, 231. 

Order II, r 2, C. P. Code, is no bar to a subsequent suit. — Tho 
eilcct of this rule is that if the mortgagee obtains a simple money-decree 
upon his mortgage ho cannot sell the property comprised therein without insti- 
tuting another suit under S. 67 of tho T. P. Act and such suit is not barred 
by S. 43, C. P. Code, 1882 (Or. II, r. 2).*-BAofa Nath v. Muhammad Sadig, 
26 A. 223 (16 A. 415 and 25 B, 161 rejerred to). See also Surajuarain v.. 
Jagbali, 18 A L. J. 677. 

Section 43 of the G. P. Code, 1882 (Or. II, r. 2), is directed against 
two evils: tho splitting of claims and tho splitting of remedies. If a man 
omits from bis suite portion of his claim, he shall nut afterwards sue in 
respect of it : if he omits one of his remedies, he cannot afterwards pursue- 
it : so that if a mortgagee sues on hU personal security alone he cannot 
afterwards sue on his real security. Section 99 of the T. P. Act is 
aimed at another distinct evil - the hardship indicted on the mortgagors- 
by mortgagees proceeding to realize theit claim by execution of money- 
decrees passed in respect of the mortgagor's personal liability. Conse- 
quently, that section provides that the mortgaged property shall not be sold in 
execution of a decree otherwise than by an ordinary mortgagee’s suit. Ifr 
will be seen, therefore, that the primary purpose of S. 99 is not to increase, 
but to curtail a mortgagee’s powers; and to secure that end, and for that 
purpose alone, the bar imposed by S. 43. C. P. Code, 1882, has to be 
relaxed.— Couini v. Parashram, 25 B 161 (167). 

Suit by mortgagee for personal decree in one Court— Subsequent suit 
against mortgaged property in another Court — Latter suit nob within juris- 
diction of former Court. Beld, that the latter suit was not barred by reason 
of the former suit either under S. 13 or under S. 43 of the C. P. Code, 1882.—. 
Narasinga v. Venkata Narayana, 16 M. 481. 

Procedure for setting aside the sale.— The question was considered 
by Mookerjee, J. in Ashuiosk v. Behan Lai, 35 C. 61 (P. B ) : 11 C W. N. 
1011 : 6 C. L. J. 320, and it was observed ’.—When a sale has been held in 
contiuventiou of the provisions of S. 99 of the Transfer of Property Act, 
the sale is not a nullity : it is an illegal and voidable sale ; it may be set aside 
by an application under S. 244 of the Civil Procedure Code at any time before 
it has been confirmed ; it may also be set aside by a similar application after 
confirmation, if tbe applicant proves that he had no notice of the Bale or of 
the confirmation by reason of fraud or otherwise ; the only element which is 
necessary for reversal of the sale is that S. 99 has been contravened. The 
second question, namely, whether the right of redemption of tho mortgagor 
is or is not affected by such a sale need not be answered, as it arises only in 
a suit for redemption and not in tho present proceedings for reversal of the 
sale. See also Ktihan Lai v. Umrao Singh, 30 A. 146 ; Muthu v. Karuppan, 
30 M. 313 ; Bhai Chand v. Ranchhoddae, 22 Bom. L. R. 670 : 58 I. C. 231. 

It has been held, however, that if the equity of redemption is sold in 
execution of a decree and the sale is confirmed such equity being purchased 
either by tbe mortgagee with the leave of tbe Court or by a third party, it is 
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suit in which the decree of money wm obtained.— v. EUappa- 
sami, 22 M. 372. 

A third person purchasing mortgaged property bona fide at a sale in 
execution of a money-decree obtained by the mortgagee against the mott* 
gagor obtains a good title free /rom the mortgage fien, unless the sale is- 
made subject to it.— jffnsetn v. Shank&rgiri, 23 B. 119 {22 B. 634 dis‘ 
tinguisked). 

Section 99, T. P. Act, 1882 is as binding on a revenue Court as it is on 
a Civil Court. — Tara Chand v. Imdad Susain, 18 A. 325. 

Where in a mortgage suit brought by the mortgagee against several 
co-mortgagors, one of them alone redeemed the mortgaged property'by paying 
the mortgage debt and then brought a suit for contribution under S. 95 of 
the T. P. Act, got a decree wliich imposed not onlj' a personal obligation 
upon the said co-mortgagors but olso a proportionate cbarg© upon the pro* 
perties liable to contribution : heid that that it was not necessary for him to 
bring a fresh suit under rr. 14 and 15, but the decree could be enforced by 
sale in the present suit.— Sirendra Nath v. Tarini, 47 C. B. J. 307. 

IS. Alit 

Kortgagea by the 
deposit oC title* 
deeds and charges. 

the Transfer of 


he provisions contained in this Order which 
apply to a simple mortgage shall, so far 3-'® 
be, apply to a mortgage by deposit of title deeds 
within the meaning of section 58, and toft- 
charge within the meaning of section 100 ot , 
Property Act, 1882. 


COMMENTARY. 

History. — This rule has been substituted for the old r. 35 by tbr 
Transfer of Property (Amendment) Supplementary Act, 1929. The ola r 
ran as follows — 

15. All the provisions contained in this Order as fco the 

tion of mortgaged property shall, so far as may 
to property subject to a charge vvithin ,'Vini 

S. 100 of the Transfer of Property Act, 1882. [PABI* of »• 

This rule has been framed by taking a portion of S. 100 of the T. ? 
Act. The following words of S. 200 of the T. P. Act, vis., , 
provisions hereinbefore contained as to a mortgagee insiitttUna a snit/or * 
of the mortgaged property," have been repealed by the Pifth Schedule o 
C. P. Code of 1908. Section 100 of the T. P. Act. in which the 
** charge " baa been defined, is reproduced below : — 

” TFlicra immoveable propertg of one person is hg act of parties or 
of law made security far the payment of money to another, and the iron 
does not amount to a mortgage, the latter person is said to have a charge 
property, and all the provisions hereinbefore contained as to a 

so far as may -he, apply to the oumer of suck property, and the pf^^ ^jon 

Ss. $2 and 82 * * * * * shall, so far as maybe, 
having such charge," 
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Present changes.— In the case ol Cttam IjWofc v. Pkulman liai, 2 
A. L. J. 379, Banerji, J, expressed Iho view that the holder of a charge, is 
like a mortgagee suing for sale, entitled to ask for and obtain a decree under 
■S. 90 of the Transfer of Property Act, end unless ho be a person who is not 
entitled to a personal remedy against the person whoso property is subject 
to the charge, he was entitled to obtain such remedy in view of the wide 
words of that section. He was of opioion that the words " all the provi- 
sions hereinbefore contained as to a mortgagor shall, so far as may be, apply 
to the owner of such property and the provisions of Ss. 81 and 82 and att 
provisions hereinbefore contained as to a mortgagee instituting a snifc for 
the sale of the mortgaged property *' shall so far as may be, apply to the 
person having the charge although they referred to the rights of a mortgagee 
instituting a suit for the sale of the mortgaged property and did nob in terms 
refer to any other right wore wide enough to include the right to obtain a 
personal decree in accordance with B. 90 of the Act. Kichatds, J., was of 
opinion that the words referred to only those provisions which dealt with a 
Bale of the mortgaged property. In the same case when it went up on 
appeal under the Letters Patent, 23 A. 365, the question was not decided 
hut the view of Banerji, J., was approved In 1908 the words of B. 100 
were out down . the words alt provisions hereinbefore contained as to a 
mortgagee instituting a suit for tbe sale of tbe mortgaged property ” were 
deleted and the matter was reproduced in Or. XXXIV, r. 15 as set out above. 
The words of that rule in their ordinary significance would limit the 
applicability of only those provisions in the Order which relate to the sale 
or redemption of mortgaged property to property which is subject to a 
charge. The remedy by way of a personal decree, was not provided for in 
the r\ile. It was, however, held in some cases that tbe personal remedy was 
open to the bolder of a charge.— See Lata Kalwar v. Arntr Saider, 123 
I. C. 3l5 : A. I. B. 1930 Oudh 10. Where tbe compromise in which the 
liability under the promissory note in suit became merged created a mort- 
gage or charge, and the decree that was passed on the compromise 
related .to the satisfaction of the claim arising under the mortgage or 
charge, held, that Or. SXXIV, r. 14 applied even if it be assumed that 
the mortgage or charge mast precede the decree — Posii Mai v. Radha 
Kishan, 54 A. 763 : 138 I. C. 603 : 30 A. L. J. 466 : A. L B. 1932 All. 439. 
The present change has removed the difficulty by providing that all the 
provisions contained in the Order which apply to the case of a simple mort- 
gage will be applicable to the case of a chaise within the meaning of S. 100 
of the Transfer of Property Act. 

Moreover, though mortgage by deposit of title deeds was not a form of 
mortgage under the Indian law before the amendments of 1929, the Judicial 
Committee held that the charge created by a deposit of title deeds enabled the 
charge-holder to have a personal remedy. — Jeuna Baku v. Parmeshwar, 
46 I. A. 294; 47 0. 370 (P. 0.) ; 23 0. W. N. 490: 29 C. L. J. 443. By the 
present change this has received legislative sanction, mortgage by deposit of 
title deeds being placed on the same footing as simple mortgages. 

Distinction between mortgage and charge. — The main distinction 
between a charge and a simple mortgage is, that by a charge the creditor 
'becomes 'entitled to have his claim satisfied ont of a particnlar property, 

' but that property is not transferred to him. By mortgage the interest of 
C. P. C.— 138 
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the mortgagor in specific immov’eabla property is transferred to the mott* 
gagee. (See S. 58 of the T. P. Act). But a charge does not involve & 
transfer of an interest in specific immoTeable property. (See 8. 100 of 
the T. P. Act). 

By sale, all the rights of the vendor in the property are transferred to 
the purchaser. By mortgage an interest of the mortgagorin the mortgaged 
property is only transferred whereby he is entitled to bring the mortgaged 
property to sale. By charge neither any right nor any interest in the pro* 
perfcy is transferred but the creditor is entitled to have his claim satisfied 
out of the particular property, but neither that property nor any interest 
in it is transferred to him. 

A simple mortgage is in the natnre of an equitable lien, it does not vest 
any estate in the mortgagee, but only creates a lien as incident to the 
debt — Nadir Bossein v. Pearoo Thovtldarinee, 19 W, E. 255 t 14 B. !». E. 
425-note. The mortgagor remains the owner of the property and may deal 
with it in any manner he pleaaes subject only to the conditiocs of the 
mortgage. Por the distinction between simple mortgage and charge, see 
Bangasami v. MuUuknmarappti, 10 M. 509. In Boysuddi Shei^ v. aw 
Nath, 33 0. 985; 4 C. ti. J. 219, the distioction between^ a charge 
and mortgage has been clearly pointed out by Mookorjee, J, ; "There 
considerable difficulty, as is well known, in drawing a sharp line of 
cation between a mortgage and a charge ; but there is this well maraea 
distinction between the two, that a mortgoge does, whereas a charge does not, 
involve a transfer of an interest in specific immoveable property. (Narayano, 
V. Venkataramana, 25 M, 220, p. 237). A charge differs altogether froaa ^ 
mortgage : by a charge the title is not transferred, but the pereon 
the charge merely says that out of the particular fund he will 
particular debt,” A mortgagee can follow the mortgaged property in t 
hands of a transferee from the mortgagor, whereas a charge can be 
against a transferee, only if it is shown that he has taken with 
charge. (Kishan Lai v. Ganga Ram, 13 A. 23, p. 44). A oharge'ho 
nannot follow the property in the hand of an inDoeent purchaser for va 
without notice of the charge. If a charge is created by operation of ® jg 
the charge does not amount to a mortgage, any subsequent mortgage 
of the property to a bona fide purchaser or mortgagor for value 
notice will not be affected by the prior charge. A charge-holder 
course, follow the property if it remains in the hands of the person crea t> 
the charge (Coohng v. Saravana, 12 M. 69). 

A charge under this role is created as soon as the document is 
A document which is not creating any charge at the time of its jfjg 
but is to operate only as a charge upon tl ' ' ' " 

principal money at a future date, do£ 
meaning of this rule.— 3/adAo ATisicr 

Barjas Rai v. Nauran^, 3 A. I/. J. 220 : ' iiiiuK- 

an unregistered agreement stating that as a security for the loan, ® j{jog 
deed will bo executed whenever required by the plaiutiff, and 23 

some title-deeds, docs not create any charge . — Eonchadi v. SMva 
M. 54. 

Creation of charge by act of parties. — A Hindu pi after 

tnonfc attcBtod by witnesses, whereby he agreed to pay to bis sister 
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'her death to her daughter Rs. 10 por annum, from the produce of an estate 

• inherited by him from his maternal grand-mother. Beld, that a oorrody or 
•charge on the proBta of the estate xras created, which bound the estate in 
the hands of the widow of the grantor. — Ghalli v. Pandrangi^ 7 U. 23. See 

-also Kamnad Zemindar v. Dorasami, 7 M. 341, and Collector o/ Thana y. 
Krisknanath, 5 B. 322. 

A man by his will may charge his debts on his proparty either by 
•express words to that effect or by giving to his executors, being the devisees 
of his estate, a direction to pay his debts. As against a purchaser from the 
■ executor such a charge cannot be made good unless it is shown that he had 
' notice of the debts and of the intention to defeat i\iQm.-^Qreenier Ohunder v. 
‘Mackintosh, 4 G. 897 : 4 0 L. R 193 ; Kheroda Money v. Doorgamoney, 4 0. 
455; Anundmoye y. Oirish Ckunder,7 G. 172; Bemangini y. Nabin Ohani, 
•8 0. 783: 11 G. L.R. 370. 

A charge may be created for religious purposes, and in such cases not- 
withstanding the religions declaration, the property descends beneficially to 
'heirs subject to a trust or charge for the purposes of religion.— 4'sAwfos/t Dutt 
•y. Doorga Churn, 5 0. 433 (P. C ) : 6 I. A. 182 (approved in Jagaiindra 
:Nath V. Eemanta Eumari, 31 1. A. 203: 32 C. 139 (P. C ) : 8 0. W. N. 809 : 
7 Bom. L. B. 765). See also Sonatun Bysack v, Juggut Soondree, 8 
IT. I. A. 66. 

■Where having regard to all the circumstances of a transaction, there 
'remains no doubt that a document shows an intention to make the land 
•seenrity for the payment of the money mentioned therein, the dooumenb 
does create a charge.~'«7'anafdn«a v. Anant, 32 B. S86 : 10 Bom L R. 575. 

In a suit for declaration of right, for partition and account, a consent 
•decree was made which provided that a certain sum of money should be paid 
by the defendant to the plaintiff within a specified time, that the same should 
-form a charge on certain property mentioned, and that in case of default the 
property should be sold for the realization of the money. Held, that the 
decree was similar to a mortgage-decree nist directing a property to be sold 
■on non-payment of amount due within a specified time, that such a decree 
was not a final one, that the plaintiff had to apply in the same suit for a sale 

• order, and that the suit was a pending one. — Kissory Lai v. Sewbux Bogla, 
.13 C. "W. N. 787 (22 C. 859 distinguished and 9 0. W. N. 17 followed). 

Creation of charge by operation of law — Under S. 95 of the T. P. 
Act, 1882, a redeeming co-mortgagor has acharge on the share of each of the 
other co-mortgagors. — Vasudev v. Balaji, 26 B. 500, p. 503. 

By redeeming a mortgage of the ordinary kind under which possession 
did not pass to the mortgagee, one of the several mortgagors becomes entitled 
to a charge on the interest of the other mortgagors for the amount payable 
by the latter. — Ahmad Walt Khan v. Shamshi JahanBegam, 28 A. 482 (P. 0.) : 
10 0. V7. N. 626: 3 0. L. J. 481: 3 A. L. J. 360: 16 IT. L. J. 269: 

• 8 Bom. L. R. 397. 

Where one of two or more co-sharers owning an estate subject to the 
payment of revenue to Government pays the whole revenue, in order to 
-save and so does save the estate from liability to be sold by Government for 
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realizing the arrear of reventte, he is by operation of law entitled to a charge 
■upon the share of each of the co-sharers for the realization of the iatter'a. 
share of the revenue, as between the co-sharers. — Bajah of Yizianagram v. 
Bajah Setrucherla, 26 M, 686 (F. B.). But this case is opposed to the Full 
Bench case of the Calcutta High Court (Kinu Bam v. ilosaffer ffosain, K 
C. 809), and of the Allahabad High Court (Seikchiior Mai v. Shit Lai, 34 A. 
273), and also of the Bombay High Court {dehut Bam Chandra v. Ban 
Kamii, 11 B, 318). In the Madras Pull Bench case all the rulings on the 
point have been referred to and discuseed. See also Ibn Hasan v, BnjbhuJcan,. 
26 A. 407 (F. B.) and the cases therein referred to. 

A mortgagor who discharges the whole roortgage*deht obtains thereby 
a charge on his co-mortgagor’a share of the mortgaged property in respect of 
the amount paid by him in excess of the share of the mortgage-debt for 
which he is proportionately liable: and that such charge takes priority over 
a subsequent mortgage on the same property created by one of the other co- 
mortgagors. — Bar Prasad V. Bagkunandan, A. 166 {A A. 5S referred 
See also Shagwan Das v. Ear Dei, 26 A. 227 (11 M. 416 referred fo). 

A person who is entitled to contribution also acquires, in the case of a. 

mortgage, a charge upon the property of his eo-mortgagors.— JAn Kosanv. 

Brijbhtikan, 26 A. 407 (F. B.) where all the cases of the several High Ccaris 
have been referred to and discussed. See also Raushan AH v. Kali Mohafti 
4 0. L J. 79. 

A mortgagee having obtained a decree on bis mortgage, the decretal- 
amount was paid off by one of several representatives of the deceased nJ0“* 
gagor. Meld, that the latter did not thereby acquire a charge on 
gaged property within the meaning of S. lOOof tbeT. P. Act (IV of 183-/^ 
Jahan Ara Begam v. Mirza Shujavddtn. 9 0. W. N. 866 (26 A. 227 disapprot'ea , 
26 B. 379 dtsiinguished; 25 C 565 referred io). 

Charge created by a decree . — A charge created by a deeme 
convert the suit into a mortgage suit and make the provisions of Or. aAa 

applicable. There can beno question of a prehminary or a 0nal decree m 

a case. — Bamaswami v. SubbaraT/a, 49 M. L. X 490* 

Charge under the Bent ikcl.— Tbo charge referred to £! 

B. T. Act, VlII of 1885, is not such a charge as that defined in S. lOU o 
T. P. Act. 1882, and does not require to be enforced in the same 

the only consequence which follows from the provisions that 
charge upon an undertennie, is, that a sale held in execution of a 
arrears of rent, produces the effect described in Gh. XVI of the Bengal _ 

Act . — Sourendra v. Sumomoyi, 26 C, 303 ; Boyzuddi Sheih v. Kah Aa . 

C. 985 : 4 C. B. J. 219 ; Fottek Chunder v. Foley, 15 C. 492 j Tarini v. 

Kvmari, 17 0. 301. Neither is a charge lor rent created by S. o 
Madras Estates Land Act (I of 1908) a charge within the meaning of 
of the T P. Act. — Suranma v. Suriyanarayana, 42 M. 114 48 !• b. 
but SCO Venkata v. Seeiayya, 43 M. 786 : 67 I. C. 764. . ^ 

■Where the plaintiffs and the defendants are co-tenants 
which were sold in execution of a rcnt-decreo and the plaintiffs oct 

the decictal amount under S 174 of the B. T. Act, had tho 8 
aside, they did not by such payment acquire any charge gOOl- 

of their defaulting co-tenants.— Gqpi Nath y. Ishur Ckundra, * 
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Kintiram v, Mosaffar Hessein, 14 0. 809 (P. B.) ; Upendra Lai v. Oirindra 
2Jath, 25 C. 565: 2 C. W. N. 425. Bat soo Manindra Chandra v. Jamabir 
Kuman, 32 0. 643 (1 C. W. N. 453, 6 0. W. N 70i/ollowei). Ths priociple 
laid down in this latter cassis not roconcltabte with tho principles laid 
down in the former cases. 

Rent-decree and mortgage-decree — Priority. — A purchaser in exe- 
•cntion of a rent-decree has priority over the purchaser in execution of a 
jnortgage-decree. — Qopinath v. Kashinatk. 9 C. L. J. 234 : 13 C. W. N. 412 ; 
Meherunnessa v. Sham Sundar, 6 C. W. N. 834. 

A vendor has a charge on tho property sold for his unpaid purchase- 
money. See S. 55 (4) (6) of the T. P. Act, 1882, 

The charge which a vendor obtains under S. 55 of tho T. P. Act, is 
“different in its origin and nature from the vendor’s lien given by the 
English Courts of Equity to an unpaid vendor. Tho English cases as to a 
vendor’s lien for unpaid purchase-money though useful for the purpose of 
illustration are not authoritative in tho interpretation of law on the subject 
.as laid down in S. 55 of the T. P. Act.— ir<»66 v. Macpherson, 30 I A 238 : 
31 0. 67 (P. 0.) : 8 C. W. N. 41 (P. C.) (followed in Rama Krishna v. 
Subrahmania, 29 M. 305). In this case it has been also held (overruling 21 M. 
141, 24 M. 233 and 27 M. 23) that Art. 132 of the Limitation Act, 1877, is 
Jipplieable to a suit to enforce snoh a charge and not Art. Ill 

The lien of the unpaid vendor, under S. 55 (4) (&) of the T. P. Act, 
is non-possessory. He has only a right to retain the title-deeds and to 
a charge for the unpaid purchase-money, but he cannot retain possession 
of the property sold against the yendee.—Velayutha Chetty v. Govtnda- 
ewami, 30 M. 524. 

Mortgage being inyalld, whether it creates any charge. — An 
instrument which cannot operate as a mortgage by reason of its not fulhlling 
tbe requirements of 8. 59 of the T. P. Act, 1882, does not operate to create 
a charge under S. 100 of the T. P. Act, IV of 1882. — Tofaluddi v. Mahar Alt, 
26 0. 78 (approved in Prannath v. Jadunath, 32 C. 729: 9 0. "W. N. 
697). See also Rani Kumari v, Srinath, 1 C W. N. 81 ; Royeuddi Sheik v. 
Kali Nath, 33 C. 985 : 4 0. L J. 219 (26 G. 78 and 246, 7 Bom. L. E. 
934, followed 10 M. 509, 24 M. 397 disapproved)’, Samoo Patter v. 
Abdul Sammad.Sl M. 337 (33 0. 995 and 7 Bom L. E. 934 followed; 
17 M. L J. 39 and 24 M. 397 not followed) ; and Nahin Chand v, Raj Coomar, 
9 C. W. N. 1001. 

Hindn widow’s right of maintenance whether creates a charge 
upon her husband’s property. — See tbe cases on maintenance decrees 

noted under r. ■< • ^ ^ k™.. » .ppiies to charges”. — 

See Gajadhar ‘ ' , v. Nagendrabala, 8 

■0. L. J. 4S9 . 1 (by Cox, J.) that a 

Hindu widow's right of maintenance is a charge on her husband’s estate 
in the hands of heirs and of the purchasers colluding with heirs to defeat 
tbe widow’s rights, although it may not be so in the hands of persons who 
have purchased it honestly, without notice and without any attempt to 
defraud the widow of her rights. 
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Mahomedan widow’s claim for dower, if charge upon her bos- 
band s property. — A widow's claimfordowerunder MabomedanlawisDota 
lien on her husband's property, such as is obtained by a mortgage, but ranks* 
on a par with ordinary debts. — Ameer Amntal v. Sankaranarayanan, 25 M. 
658. See also 'Wakidtinnhsa v. Sht^atiun, 6 B. L. E. 5i. In Sholanath v. 
Maghuhinnissa, 26 A. 28, it has been held that a widow’s claim for dower 
though not a charge upon her hvusband’s property, a decree for dowst 
is entitled to priority oTsr the decree against the heir for the heir’s- 
personal debt. 

Charge on the surplus proceeds of sale for arrears of revenue or 
rent. The proceeds of a sale for arrears of revenue or rent, being substi- 
tuted for the mortgaged property, become subject to the lien to which that- 
property was subject. This principle is recognized in S. 73 of the 'T. 
Act (lY of 1882). 

The surplus sale-proceeds whether in the hands of the Collector or of. 
creditors of the mortgagor are available to satisfy the mortgagee’s claim* 
See Seera Lall v. Janokeenath, 16 W. B. 222; Zristoda& 

6 0. 142 , Qosto Beharv v. Shib Nath, 20 C. 241 ; Raja Gopalachari v, Sif 
Mraya, 7 M. 31 (5 M. 371 overruled)', Subramanya v. Balarcw, Shi. Spi 
Erm Chand v. Purntma Vast, 15 C. 646 (referred to in Beni Prcifla J. 
xsewfli Zrolf, 24 C. 746). See also Jogeshur v. Qkanasham, 5 0* 

866; Berhamdec v. Tara Chand. 33 C. 92 : 9 0. W. N. 989; Vmtara, 
V. Una Charan, 3 C. L. J, 62 ; in these oases it has been held) th^* 
a mortgagee is entitled to a charge on the surplus sale-proceeds ailer the 
payment of the arrears of revenue, and that the limitation for a suit to- 
enforce the charge is 12 years under Art. 132 of the Limitation Act, 
the period of limitation begins to run from the due date of the mort^S®* 
bond and not from date of sale. See also Chotodhry Jogessur v. Rheiter Mohwt, 
17 G. 148 and Kamala Kant v. Hahzbulla, 27 0. 180. 

On a sale of mortgaged property fot arrears of rent, the mortgagee 

a charge on the surplus sale-proceeds and can enforce his charge 

Sahat V. Sibdut Ram, 33 C. 878. See Bern Chandra v. Tajazsel 
8 0. W. N. 832. But whore the sale is occasioned by the mortgagee s 
default, he is debarred from recovering the surplus Baie*pioceedB."“C«^‘^ 
Kotr V. Bathura Lai, 3 C, L. J. 220. 

R,i„ , -sof revenue-Pmcbasootto 

8 ■ ■ ■ ■ ' ■ • . -if the surplus ealerproceeos t 

t . . .. . mtitled to have the proper > 

\ the mortgagor’s successors 

title for realization of the balanco.--GnRp<» Sahai v. Tiilshiram, 26 A* 

(23 C, 397 referred to). 



ORDER XXXV. 


INTERPLEADER. 

1 . Id every suit of interpleader the plaint shalJ, in addi- 
piaint in Inter- tion to other statementsinecessary for plaints, 

pleader talts. state — 

(o) that the plaintiff claims no interest in the subject- 
matter in dispute'other than for charges or costs ; 

(6) the claims made by the defendants severally; and 

(c) that there is no collusion between the plaintiff and 
any of the defendants. [S. 471.] 

COMMENTARY. 

Alterations. — This rale corresponds to S. 471 of the 0. P. Code, 1832 
with some modifications. 

In para. 1, the word ** shall ” has been substituted for the word " must,” 
which occurred in tho old section. 

The language of Cl. (a) has been materialljr changed. Clause (a) 
of the old section ran as follows : ” That the plaintiff has no interest in the 
thing claimed otherwise than os a mere stake-holder." 

Clauses (b) and (c) are exactly similar to the corresponding clauses of 
the old section. 

See S. 88 and notes thereto, where all the cases relating to interpleader-suits 
are collected. 

2 . Where the thing claimed is capable of being paid 

into Court or placed in the custody of the 
thing ^°*ciaiined plaintiff may be required to so pay 

Into Court. ' Or place it before he can be entitled to any 
order in the suit. [S. 472.] 

COMMENTARY. 

„ P. Code, 1883, with 
• • titnled for the word 

• . , ■ ■ ■ to JO pay," for the 

e old section. 


See notes under S. 88. 
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3 . Where any of the defendants in an interpleader-suit 
is aotually suing the plaintiff in respect of the 
Sroceiure -Hiiwe subject-matter of such suit, the Court in which 
pWniiff" ** against the plaintiff is pending shall, 

on being informed by the Court in which the 
interpleader-suit has been instituted, stay the proceedings as 
against him ; and his costs in the suit so stayed may be pro- 
vided for in such suit ; but if, and in so far as, they are not 
provided for in that suit, they may be added to his costs incur- 
red in the interpleader-suit. . [S- 476.J 

COMMENTARY. 

Alterations. — This rule corresponds to S. 476, 0. P Code, 1882, _ with 
some additions and alterations. The word " cohere " has been substitatea 
for the word “if” in the beginning ; the word 

tituted for the word “stake-holder” which occurred in the old sectioo. 
The words “ on h&ing in/crtned by the Court in which the interpleader-suit ndf 
been instituted" have been substituted for the words “ on being duly iufonn* 
ed by the Court which passed the decree in the ' interpleader-suit in 
of the stake-holder that such decree has been passed,” which occurred m p® 
old section. The above change is material, because under the old section 
the proceedings in other Court could be stayed only after the passing of decree 
in the interpleader*8uit ; but under the present rule, the proceeding® 
another Court can be stayed after the institution of the interpleadet-ewc. 
The object of the change is clearly explained in the following report of the 
Special Committee : — 

“The Committee think that the institution of the interpleadersint 
affords a sufficient reason for the stay of other litigation in reference to 
same subject-matter and they havo modified S. 476 so as to give effect 
this view.” — See the Report of the Special Committee. 

Appeal. — Under Or. XIiIII, r. 1, Cl. (p), an appeal lies from an order 

under this rule. 


4 . (1) At the first hearing the Court maj’ — 

. . (rt) declare that the plaintiff is discharged 

first hTai^inff * from all liability to the defendants in ^ 
of the thing claimed, award him his costs, a 
dismiss him from the suit; or 

(i) if it thinks that justice or convenience so 

retain all parties until the final dispo®^ 
the suit. 

(2) ‘Whoro the Court finds that the admissions ^ 
parties or other evidence enable it to do so, it may adjuo 
the title to the thing claimed. 
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(3) Where the admissions of the parties do not enable 
d-he Court so to adjudicate, it may direct — 

(а) that an issue or issues between the parties bo 

framed and tried, and 

(б) that any claimant bo made a plaintiff in lieu of or 

in addition to the original plaintiff, 

:and shall proceed to try the suit in the ordinary manner. 

[S. 473.] 

COMMENTARY. 

Alterations.—This ralo 'corresponds to S. 473, 0. P. Code, 1832, with 
several additions and alterations. The old section is reproduced below to 
observe the changes introduced in the present rule t — 

" At the first hearing, the Court may — 

" (o) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award his costs, and dismiss him 
Jrom the 

“ or, if it thinks that /uslice or convenience so require, 

" {b) retain all parlies until the final disposal of the suit", 
and, if it finds that the admissions of the parlies or other evidence enable it, 

“ (c) adjudicate the Utle to the thing claimed ; or else it may 

" [d) direct the defendants to interplead me another by filing' statements 
and entering into evidence for the purpose of bringing respective claims 
■before the Court, and shall adj'udicate on such claims'* 

Procedare where defendant does not appear.— The plaintiffs who 
were in possession of a su~ ..i.- 
• two rival claimant-defenda • ‘ . 

the proper order would be * 

defendants in respect of the money and dismiss them from the suit, and to 
direct them to pay the balance into the Court to the credit of the suit after 
getting their taxed rates. — Khemchand Isardas v. Kkainiddin Banglahi, 63 
I. 0. 365: 21 Bom. L. R.948. 

Appeal. — 'Dnder Or. XLIII, r. 1, 01. (p), an appeal lies from an order 
under this rule. 

The adjudication upon the claims of the defendants in an interpleader- 
suit is “ -.5 *t. V 4 : 

other t 
1832 (■ 

•S. 638 
•683. 
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defendant is sning 
plaintiff. 


3 . Where any of the defendants in an interpleader-suit 
is actually suing the plaintiff in respect of the 
Procednre where subject-matter of fiuch suitj the Court in which 
the suit against the plaintiff is pending shall, 
on being informed by the Court in which the 
interpleader-suit has been instituted, stay tbe proceedings as 
against him ; and his costs in the suit so stayed may be pro- 
vided for in such suit ; but if, and in so far as, they ap not 
provided for in that suit, they may be added to his costs incur- 
red in the interpleader-suit. . [S. 476.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 476, 0. P. Code, 1883,^ with 
some additions and alterations. The word “ where *' has been substituted 
for the word “if" in the beginning ; the word has been buds- 

tituted for the word “stake-holder" which occurred in the old 
The words “ on being informed by the Court in which the interpUaier-sult «« 
been insUtuted'' have been substituted for the words “ on beiog duly ioior®* 
ed by the Court which passed the decree in the interpleader-suit in favour 
of the stake*holder that such decree has been passed,” which occurred in ine 
old section. The above change is material, because under the old seotiou 
the proceedings in other Court could bo stayed only after the passing of decree 
in the interpleadersuit ; but under the present rule, the procaediogs 
another Court can be stayed after the institution of tbe interpleader-s^* 
The object of the change is clearly explained in the following report of toe 
Special Committee : — 

“ The Committee think that the institution of the interpleader-suit 
affords a sufEcient reason for the stay of other litigation in 
same subject-matter and they have modified S. 476 so as to give effect 
this view.” — Sec the Report of the Special Committee. 

Appeal.— Under Or. XLIII, r. 1. Cl. (p), an appeal lies from an order 
undei’ this rule. 

4 . (1) At the first hearing the Court may— 

_ , . (fl) declare that the plaintiff is discharged 

trThlrZl all liability to the defendants in 

of the thing claimed, award him his costs, 
dismiss him from the suit ; or 

(&) if it thinks that justice or convenience so 

retain all parties until the final disposal 


the suit. 


. of the 


(2) Whore the Court finds that the 
parties or other evidence enable it to do so, it may aajt 
the title to the thing claimed. 



Or. XXXV . 
r. 4. 


INTERPIiEADEJl-SUITS 


2195- 


(3) Where the admissions of the parties do not enable 
:thc Court so to adjudicate, it may direct — 

(a) that an issue or issues between the parties be 

framed and tried, and 

(b) that any claimant be made a plaintiff in lieu of or 

in addition to the original plaintiff, 

•and shall proceed to try the suit in the ordinary manner. 

[S. 473.] 


commentary. 

Alferat/ons.—This rule corresponds to S. 473, C.F.CodB, 1632, wifcb 
several additions and alterations. The old section is reproduced below to 
observe the changes introduced in the present role : — 

" Ai ike first hearing, the Court 

" (a) declare that the plaintiff ts discharged from all Uahility to the 
defendants in respect of the thing claimed, award At s costs, and dismiss him 
from the sttif, 

“ or, if tt thinks that fustiee or convenience so require, 

'* (6) retain all parlies until the ffnal disposal of the suit ; 
and, if it finds that the admissions of the parties or other evidence enable it, 

*' (o) adjudicate the title to the thing claimed ; or else if may 

'' iff) direct the defendants to interplead one another by filing statements 
and entering into evidence for the purpose of bringing their respective claims 
before the Court, and shall adjudicate on such claims." 

Procedure ’.** ■ * ' il" 

were in possess! 

two rival claima* ' • ■ ' . 

the proper order 

defendants in respect of the money and dismiss them from the suit, and to 
direct them to pay the balance into the Court to the credit of the suit after 
getting thoir taxed rates.— KAe»7jc7jand Isardas r. Khairuddin Hanglahi, 53 
I, C, 366 : 2I Bom. L. R. 948 

Appeal. — ^Under Or. Xldll, r. 1, 01. (p), an appeal lies from an order 
under this rule. 

The adjodicatioD upon the claims of the defendants in an interpleader* 
suit is a decree, and stands on the same footing as an adjudication of any 
' • ...a.... ..<. 1 ^ under the provisions of S. 640, C. P. Code, 

to interpleading is an order appealable under 
■ Singk T. CAi«ar j\!al, 30 A. 22 : 4 A. L. J. 


■ 683 . 
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5. Nothing in this OrSer shall be deemed to enable agents 
to sue their principals, or tenants to sue their 
agents a n s landlords, for the purpose of compelling them 
insutoL ’”°Lter- interplead with any persons other than 
persons makins claim through such principals 
or landlords. [S.4T4.] 


niustraiiims. 

{a) 4 deposits a bos of jewels with 5 as his agent- 0 alleges that tbs 
jewels were wrongfully obtained from him by 4, and claims them from B. 
.S cannot institute an interplaadec-suit against A and O. 

{b) A deposits a box of jewels with B as his agent. He than writes to 
0 for the purpose of making the jewels a security for a debt due 
self to G. A afterwards alleges that C's debt is satisfied, and G allege* 
contrary. Both claim the jewels from B. B may institute an infcerpleS'^®^* 
suit against 4 and C. 


COMMENTARY, 

AUerationB.— This rule corresponds to S. 474, C. P. Code, 18S2, ^i*|l 
some modifications. The words ” nothing tn this order shall be dee^ta 
have been substituted for the words “ nothing in this chapter shall be takes* 
which occurred in the old ssocton. No other change has been made. 

Interpleader-suit by tenants. — Plaintiff giving Aabuligais to 
of landlords cannot bring an interpleader-suit against the latter to settle tne 
nature and extent of their right in the land . — ShelUg Bonnerjee v. 
Chandra. 37 C 552 ; 11 G. L. J. 577 : 14 C. W. N. 784. 

A tenant can maintain an interpleader-snit against a 
another person when the latter alleges that the landlord only actea 
trustee in granting such lease . — Orr v. Chidambaram, 33 M. 220. 

A tenant has a right to bring a suit to have it determined which of the 
two defendants, both of -whom obtained rent-decrees against ,,- 

landlord.- Gopal Dat v Bart Charan, 5 0. h. J. 84-». See also A 
Saib V. Lnis, 17 M. 82. But see Koplash v, Golnk, 2 0. W. N. 61, notea 
under S. 88. 

Interpleader-suit by a Bailwsy Company.— A Bwhvay 
file an interpleader-suit against the consignor and a third party 
advereely to the consignor, as fcbo company is not an agent of the 
within the meaning of Or. XXXY, r. 6 . — Ckhaganlal v. B. B. 0. !• Ba 
23 r. 0. 948. 

6, Where the suit is properly iostituted the 

provide for the costs of feho original , J 

Charge for pi&iD- giving liiiD a charge OQ the thing claimc 

fn some other offectuSl iray. 
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COMMENTARY. 

Alterations. — Tliis section corresponds to 6. 476, 0. P. Codo, 1682, 
Trith somo changes of a verbal character. 

Appeal* — An appeal lies from an order under this rule. See Or. XLIII, 
r. 1, Cl. (p). 



ORDER XXXVI. 


SPECIAL CASE. 


1 . (1) Parties claiming to be interested in the decision 
of any question of fact or law may enter into 
an agreement in writing stating such question 
in the form of a case for the opinion of the 
Court, and providing that, upon the finding of 
the Court with respect to such question, — 


Power to Btate 
case lor Coort'e 
opinion. 


(a) a sum of money fixed by the parties or to be 

mined by the Court shall be paid by one of the 
parties to the other of them j or 


(b) some property, moveable or immoveable, specified 

in the agreement, shall be delivered by one oi 
the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain irom 

doing, some other particular act speoinea i 
the agreement. 

(2) Every case stated under this rule shall be 
into consecutively numbered paragraphs, and shall concisely s 
such facts and specify such documents as may be "I 

enable the Court to decide the question raised thereby. L°' "" ’•' 


COMMENTARY. 

Alterations. — This rule corrosponcis to S. 527, 0. P. 
verbal change, vie., the words " specif a such” have been added he* 

^vord "documents" in sub-rule (2). No other change has been made. 

Conditions to be satisfied. — This rule lays down the necessary con^^ 
tions to be satisfied for a case stated for the Court's opinion.— ^ , 
Port of Bombay V. Municipal Corporation of the City of Bombay , oi 
125 1. C. 897 : A. I. R 1930 Boro. 332: 32 Bom. L. E. 416. 

Wo appeal lies when Court deoides under this rule.-— The 
suit for possession came to an agroomont that they should ash tno 
decide the question of title on the basis of the thah-hust ^^-jsngly. 

plaintiff agreed to abide by that decision. The Court decided sec 

Eeld, that in deciding the question on the basis of the ikaK'biiS , 
accordance with the agreomont of the parties, the Court acted y. 

and hence no appeal lay from that decision.— irnmor Sarad* 

Bhagohati Debya, 10 C. "W. N. 835. 
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2 . 


Where Talce 
of tnbJecUniatter 
most be stated 

the agreement. 


Where the agreement is for the delivery of any pro- 
perty, or for the doing, or the refraining from 
doing, any particular act, the estimated value 
of the property to be delivered, or to which the 
act specified has reference, shall he stated in 

[S. 628.], 

COMMENTARY. 


AlteratioBB. — This rnla corresponds to S. 628, C. P. Code, with this 
modification that the tvord " whtre" has boon substituted for the word, 
" when " in the beginning. 

3. (Ij The agreement, if framed in accordance with the 
rules hereinbefore contained, may be filed in 
Agreement to be Court whicH WOUld have jurisdiction to- 

ed aB*8Xiit”^ ****"' entertain a suit, the amount or value of the 
subject-matter of which is the same as the 
amount or value of the subject-matter of the agreement. 

(2) The agreement, when so filed, shall be numbered 
and registered as a suit between one or more of the parties 
claiming to be interested as plaintiff or plaintiffs, and the other 
or the others of them as defendant or defendants ; and notice 
shall be given to all the parties to the agreement, other than 
the party or parties by whom it was presented. [S. 529.]’ 

COMMENTARY. 

Applicability.— This rule exactly corresponds to 8. 529, 0. P. Code, 
1882. 

The filing of a proper agreement as mentioned in r. 1, is a necessary 
condition to be satisfied ; and where the provisions (a), (&) and (c) are not 
satisfied and the case began by stating that the parties have concurred in 
stating the question of law arising therein in accordance with the Code for 
the opinion of the Court and it ended by setting out the question, and 
stating in eTect that judgment with costs is to be entered for the plaintiff or 
the defendant according as whether tbeqaestion is answered in the affir* 
mative or the negative bnt it did not contain the agreement, it was held 
that the case did not comply with the Code . — Trustees of the Port of Bombay 
v. Municipal Corporation of the City of Bomboy, 54 B. 825 : 125 I. 0. 897 • 
A. I. E. 1930 Bom. 232 : 32 Bom. h. B. 416. 

4. Where the agreement has been filed, 
Parties to be parties to it shall be subject to the jurisdic- 
jorudictlon Court and shall be bound by the 

^ * * statements contained therein. £S. 530.] 

COMMENTARY. 

Alterations. — This rule corresponds to 5. 530, 0. P. Code, 1882, with 
this modification 'that the word ** where ” has been substituted for the word 
** when '* in the beginning. 
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5. (1) The case shall be set down for hearing as a suit 
Heariog aodaii- instituted in the ordinary manner, and the pro- 


^ posal of c 


Tisions of this Code shall apply to such suit so 
far as the same are applicable. 

(2) Where the Oourfc is satisfied, after Jexamination of 
the parties, or after taking such evidence as it thinks fit, — 


(a) that the agreement was duly executed by them, 

(b) that they have a bona fide interest in the question 

stated therein, and 

(c) that the same is fib to be decided, 

it shall proceed to pronounce* judgment thereon, in the same 
way as in an ordinary suit, and upon the judgment so pro- 
nounced a decree shall follow- [S. 531.} 


COMMENTARY. 

illteratUas. — This rula oocraapooda to S. 531, C, P. Code, 1883, 
some alterations and omissions. 

In para. 1, the words “ in the ordinary manner " have been substituted 
for the words " under Chapter V” which occured in the old Code. 

The sentence, “ and shall be enforced in the manner provided in this Code 
for the exeaution of decrees," which stood after the words, “ a decree ahaU 
follow,” in the last para, of the old section, has been omitted, probably, as 
unnecessary. The other changes are merely yerbal. 

Court. — Where the legislature has constituted o special tribunal wjtb 
special and effective powers for doterminiDg a dispute, the Civil Court oug 
not to interfere by giving some partial decision which it cannotmate 
and which accordingly will not, necessarily end the dispute . — Trustees eft 
Port of Bombay v. Municipal Corporation of the City of Bombay, noted on < 
under r. 3- 

Fit to be decided. — Where a Court can give merely a declaration 
-out any substantial relief and such substantial relief was reserved to ealJreo 
-different tribunals under the statute, thereby barring a fresh suit 
the declaration, the case cannot bo one ‘‘fit to be (.decided” 
meaning o! this rule . — Trustees of the Port of Bombay r. Municipal CoTporau 
of the City of Bombay, noted ante under r, 3. 

A.ppeal. — Where both the parties to a suit referred the mattew^ in 
puto between them to the Oourfc, and agreed to abide by 
the Oourfc passed a decree awarding a certain sum to the plaintiff? held, 
no appeal lay from the decree, the decision of the Court being in the na 
of an arbitration award.>--5at/ad Bain v, Kalahbai, 23 13. 753. 

Court-fee.— T 10 written ngreemeat mnst bo on a courtdoo of B®. 
[Sob. II, Art. 19, Court-Fees Acfc (VII of 18701 ]. 



ORDER XXXVII. 


SUMMARY PROCEDURE ON NEGOTIABLE INSTRUMENTS, 


Application of 
•Order 


1. This order shall apply only to — 


(a) the High Courts of Judicature at Fort William, 
Madras and Bombay ; 

(5) the Chief Court of Lower Burma ; 

(c) the Court of the Judicial Commissioner of Sind ; and 

(d) any other Court to which sections 632 to 637 of the 

Code of Civil Procedure, 18S2, have been already 
applied. [S. 638.3 


COMMENTARY. 

Alterations. — This rule correspoods to S. 538, 0. F. Code, 1683, with 
■some alterations and omissions. 

Clause (e) and the last three paras, of the old section, relating to the 
power of Local Goreroment to extend these rules to any other Court, have 
been omitted, and several alterations have beeu made in the wording and 
language of CIs. (a), (i), (c) and (d), as will appear on comparison. 

Small Canse Coarts. — “ As Chapter ZXXIX of the Code is transferred 
into rules, the Committee have not reproduced paragraph (e) of B 5S8, as 
its appropriate place will be to rules under the Presidency Small Cause 
•Courts Act, 1882.'’--5^ the Bepori of the Special Committee. 

Paragraph {c) of the old section ran os follows : ** (c) the Courts of Small 
■Causes in Calcutta, Madras and Bombay." 

The sections have been applied to tbe following other Courts 

(1) Burma — 

(a) Court of the Judge of Moulmeio, and 

(&} Court of the Deputy Commissiouer of Akyab ; 

■see, Burma Rules Manual, Ed. 1897, p. 116. 

(2) the Madras Presidency — 

(а) District and Subordinate Judges' Courts, and 

(б) District Munsifs' Courts; 

see, Madras List of Local Rules and Orders, Ed. 1898, Vol. I, p. 196. 

A Subordinate Judge who is a presiding oScer of an ordinary Sab'Conrt 
and not a Court of Small Causes has not, when exercising Small Cause Court 
powers, authority to act under - •• i--- — .i* 

then as a Court of Ordinary 

Perirjanayaga, 61 M. 491: lOf *' i 

M. L. J. 114. 
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suits upon bills of exchange, hundis or promis- 
sory notes may, in case the plaintiff desires to 
proceed hereunder, be instituted by presenting a 
plaint in the form prescribed 5 but the summons 
shall be in Form No. 4 in Appendix B or in 
such other form as may be from time to time 

(2) In any case in which the plaint and summons are in 
such forms, respectively, the defendant shall not appear or 
defend the suit unless he obtains leave from a Judge as herein- 
after provided so to appear and defend ; and^ in' default of iis 
obtaining such leave or of his appearance and*’defence in pur- 
suance thereof, the allegations in the plaint shall be deemedto 
be admitted, and the plaintiff shall be entitled to a decree— 

(a) for the -prineipal stun due on the instrument urd 
for interest calculated in accordance icith the 
provisions of section 79 or section 80, as 
may he, of the Negotiable Instruments Act, loSh 
up to the date of the institution of the suit, or 
for the sum mentioned in the summons, dhicli- 
ever is less, and for interest up to the date of the 
decree at the same rate or at such other rate as 
> the Court thinks fit ; and 

(&) for such subsequent interest, if ariy, as the Gouri 
may order under section 54 of this Code ; and 
(c) for such sum for costs as may be prescribed : 
Provided that, if the plaintiff claims more than such 
fixed sum for costs, the costs shall be ascertains 
in the ordinary way^ 

(3) A decree passed under this rule may be fn 

forthroith, ' [S. 533 .J 

COMMENTARY. 1 ^ 

AUerations.— This rule corresponds to S. 532 o£ tboold Code escep 
in the following particulars Ol. t 

(1) The Explanation to S, 632 has been omitted and in liea hfl^e 
words “ the allegations in the platnt shall be deemed to he admtttea 
been added to sub-rule (2). . ■ » , 

(2) Tho fourth paragraph of’ S. 532 has boon omitted. . 

(3^ The italioiz'^d words in Ols. (a), (6) and (c) of sub-rule 

•ub-rulo (3) have boon substituted by S. 4 of tho Negotiable 1°* 


2. (l)All 

Instltutiott of 
Bummary suits 
upon bills of ex- 
change, etc 

prescribed. 
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(Interest) Act, 1926 (XXX of 1926) tor the words beginning with the words 
“for any sum not exceeding" and coding with tho words “ oiecnted forth- 
with *’ of tho old rule. 

Object and scope of the rule. — *'The explanation to S. 632 was 
insetted to negative tho effect of tho decision in 1 C. 130, but its meaning, 
as it stands, is obscure. The committee have therefore deleted the 
explanation, and added words in tho body of tho rule which will remove the 
doubts at which tho explanation %vas ainaed ." — See the Seport of the Special 
Committee. See also Bhupati Bam v. Sourendra, SO C. 446 : 7 0. W. N. 412. 

By tho addition of the words ** the allegaticne in the plaint shall be 
deemed to be admitted," it has now been made clear that in default of 
defendants obtaining leave to appear and defend, tho allegations in the plaint 
shall bo deemed to be admitted. Tbo provisions of this rule are, therefore, 
not limited to those simple cases in which the bill itself together with mere 
lapse of time is sufficient to establish /or the plaintiff a puma facie case to 
recover, as pointed in Rem/rey v. ShilUnQford, 1 C. J30: but they are 
applicable to suits on promissory notes in which there is no express stipula- 
tion to pay ictereat or there is provision for payment by instalments, as the 
fillegaticDS of those facts in the plaint will bo deemed to be admission of the 
defendant, and no further evidence would be required to prove them, 

Negotiable instrument, bill of exchange, promissory note.— The 
term “ Negotiable Instrument " has been defined in S. 13 and the terms 
“ Promissory Note " and " Bill of Exchange " in Ss. 4 and 5. respectively of 
the Negotiable Instruments Act (XXVI of 1891). See also S. 2, Cls, (2)» 
(8) and (22) of the Indian Stamp Act (11 of 1899), 

As to “ negotiable instrument, " see also /etha Parhha v. Bam Chandra, 
16 B. 689 and Bharata Risharodi v. Vasudevan, 27 M. 1 (P. B.) (16 M, 283 
overruled ; 23 M. 156-«. and 13 B. 669 approved). 

An instrument signed bearing one-anna stamp, was in the following 
terms, * "On deposit of title-deeds named therein below for valne 
received by me, I promise to pay three months after date, Bs. 160 to A. B. 
or order ” : then followed the details of the title-deeds. 'Held, that the 
instrument was a negotiable instroment . — Ramachandra r. Sesha, 17 M. 85. 

Practice and prccedure in suits under this order. — A summary suit 
under this chapter differs from a suit instituted in the ordinary manner on 
negotiable instruments in the following respects: (1) A summary suit can 
only be instituted in the Courts mentioned in r. 1 ; (2) It most be brought 
within one year from the date on which the debt becomes due and payable, 
under Art. 6 of Sch. I of the Limitation Act, 1908, as amended by Act XXX of 
1925; (3) The defendant in a summary suit is not, as in a suit brought in 
tho ordinary manner, entitled as of right to put in a defence. He must in a 
summary suit cpply for leave to defend and sueh application under Sch. I, 
Art. 159 of the Limitation Act most be made within 10 days from the service 
of summons on him. If no leave is granted, the plaintiff is entitled to get 
a decree, and the Court is not entitled to pass at the instance of such a 
defendant an order for the payment of the decretal amount by instalments 
under Or. XX, r. 11 (1). — Peetonfi v. Jamsedfi, 50 B. 262 :9il. C. 9: A. I. E. 
3926 Bom. 250. 

a p. C.— 135 
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Suit for amount due on a huudi-or for compensation in th* 
alternative. — A suit for tbs amount due on a hundi or in the alternative far 
compensation under Ss. 33 and 117 (e) ig maintainable under this samniary 
chapter, — Naraindas v. Chandtram, 107 I. 0. 210 : A. X. B. 1928 Sind 86 ; 33 
S. L. B. 305. 

Interest.— In a suit instituted under this Chapter, the plaintiff is not 
entitled to recover, any interest unless such interest is specified in the note 
itself, or to give evidence regarding any agreement to interest . — BkupatiSam 
y. Smirendra, 30 C. 446 : 7 C. W. N. 412 (1 0. 130 referred id). 

In a suit on a promissory note instituted under Chapter 37 of the C. P. 
Code, where no leave had bean obtained to defend the suit, the plaintiff is 
not entitled to a decree for interest at 18 per cent, on the strength of an 
oral agreement alleged in the plaint. The plaintiff can only get interest at 6 
per cent. — Kader Buksh v. Shaik Serajuddin, 49 0. 716 : 70 I. 0. 130 : A. I. P* 
1922 Gal. 513. Section 80 of the Negotiable Instruments Act, as amended 
by Act XXX of 1926, provides that wbon no rate of interest is specified in 
the instrument, the interest on the amount due thereon shall be calculated at 
the rate of 6 p. o. per annum from the date at which the same ought to ha^® 
been paid by the parties charged, notwithstanding any agreement relating 
to the interest between any parties to the instrument. 

Costs. — If a suit on a promissory note which is cognizable by the Snsall 
Cause Court is instituted in the High Court under Or. XXXVIT of the Code, 
the provisions of S. 22 of the Presidency Small Cause Courts Act apply 
no coats can be allowed to the plaintiff unless the trj’ing Judge certifies that 
the suit was a fit one to be brought in the High ConTt.—ZIanmoiha v. 

Jafcr, 56 C. 484 : 33 0. W. N. 95 : 116 L C. 736 : A. I E. 1929 Cal. 560. 

“ The allegations in the plaint shall be deemed to be admitted.'.*' 
The effect of these words which have been substituted for the Explana^^^’’^ 
to S. 532 of the old Code is to ©oablo tho plaintiff to succeed on bis cuvo 
allegations, though the allegations may be of such a natui-e that if ^“0 
defendant appeared and denied them, they would have to be proved by t“® 
plaintiff. The fundamental principle of law is that the plaintiff, when . ha 
comes to Court, must prove his case and he must, prove it to the satisfachon 
of the Court. Cnder the C, P. Code such proof can be dispensed with 
the allegations in the plaint considered as admitted only in undefended 
of Bills of Exchange, Promissory Notes and HundU as contempfafa^ m 
Or. XXXVII, r. 2 of the Code.— J". B. BossdCo. v. 0. B. Scriven, 43 0. lOOi: 

20 0. W. N. 1192. 

Decree. — A plaintiff suing on a bill of exchange the drawer, accepts 
and endorser, where the endorsement has been made before maturity 
without roatriction, is entitled to a decree against all the defendants. 
decree containing a condition exempting the endorser from liability un 
the plaintiff has oxliausted his remedies against the drawer or 
tUoreforo illegal. — Bank of Bengal v. Kartick Ckunder, IG 0. 804. Affa^ 
usual return of service and the expiration of the period mentioned m ^ 
summons, an order of Court for a decree should bo obtained.— 

Marker, 1 Ind. Jut. N. S. 283. 

Sammons. — In a suibnandor this Chapter, tho 'Court 
after the time fixed by tho summons for obtaining leave to appearand a 
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has expired, to extend the time.— Quarie Rfahinudar Rohman v. Sarat 
Chandra, 8 C. W. N. 289 (3 B L. K. O. S. 83, and 3 C. 839 disUnowihed). 

In a suit under the Cbaptor, the defendant is bound to make his appli* 
cation for leave to defend the suit within 10 days, from the date of service 
of summons as shown in the ShorifT's return. Ho cannot bo allowed exten* 
- sion of time on the ground of bis absence from the dwelling house when the 
•eecvico is alleged to have been effected . — Madhub Lall v. TPoopendra Narain, 
•23 C. 573. 

The plaintiff is entitled to claim by his summons whatever snm, princi- 
pal or interest, is, on the legal construction of the instrument, damandable, 
though as to interest beyond the scope of the instrument, the question is a 
-different one and out of the scops of the Act . — De Souza v. Ranoa^an, 6 
M. H. C. B. 257. 

One who takes a promissory note in his own name benami toe another 
is the only party entitled to sue thereon and that the true owner is precluded 
from maintaining an aekioo in his own name for the amount thereof, — 
i?a?«aH«yo A-vyangar v. Sadagopa, 23 JIT. 205 : Subba Narayana v. Rama- 
ivoami, 23 M. 244, where it has been further hold that the defendant is precluded 
from pleading that the plaintiff is not tho true owner of the note. See also 
Subba Narayana v. 2?am<jwamt, 30 M. 88 (21 M. 391 overruled). An assignee 
of a negotiable instrument otherwise than by endorsement may Bite.-^Muihar 
Sahib V. Kadtr Sahtb, 28 M. 544. 

Ko person can claim a title to a negotiable instrument through a forged 
endorsement, Such an endorsement is a nullity and must be taken as if no 
endorsement was on the instrument (32 C 799, dl5 not /ollotoed ; 24 B. 65, 
67 followed) Where a plaintiff establishes the fact that a negotiable instru- 
ment was obtained from its lawful owner by means of froud, the onus of 
proving that a third party was a holder in duo course lies on the defendant.— 
Banhu Rehari v. Secretary of State, 36 0. 239. 

“ Leave to defend.”— 5ee notes to next rule. 

Limitation, — It is optional with the plaintiff to bring a suit under this 
order, or m the ordinary way. If he sues under this order then the 
period of limitation is 6 months from the date when the money becomes 
payable. See Art 6 of the I/lmikatioo Act, IX of 1903. Bub when the 
plaintiff sues m tho ordinary way thou the limitation is 3 years. See Arts. 
69 to 80 of the Limitation Act (IX of 1903). 

Appeal. — ^Tha affect of this rule is that if the Judge refuses leave to 
defend or gives leave on terms which the defendant is not able to comply 
with, the plaint is taken to bo admitted and the plaintiff becomes .automati- 
-eally entitled to a decree ’ . -.i . « within the meaning 

of Ol. 15 of the Lobtora . ■ im it . — Ramanlal v. 

OhK«ifal, 34 Bom. L R. • 

3. (1) The Court shall, upon application by the defen- 
dant, give leave to appear and to defend the 
suit, upon affidavits which disclose such facts 
as would make it incumbent on the holder to 
prove consideration, or such other facts as tho 
Court may deem sufficient to support the 


Defendant show* 
Ing defence on 
tnerUa to have 
leave to appear. 

.application. 
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(2) Leave to defend may be given unconditionaliy or 
subject to such terms as to payment into Court, giving security, - 
iraming and recording issues or otherwise as the Court thinks 
fit. [S. 533.}, 


COMMENTARY. 


Alterations. — This rule corresponds to S. 533, 0. P. Code, with some' 
additions, alterations and omissions. 

The words “i/pon the defendant paying into Court the sum mentioned in 

the summons," which occurred in the old section after the words * to defend the 
suit ' have been omitted ; and in 8ub*rule (2), the words " Zeave to defend may 
he given unconditionally or subject to such terms as to payment into Court 
have been added. Under aub'rula (2) discretion has been given to 
to allow the defendant to defend the suit unconditionally or subject to such 
terms as to payment into Court, as the Court thinks fit. Under tbs oid^ 
section it was obligatory upon the Court to grant leave. 


" Upon affidavits." — An affidavit in support of an application for leave 
to defend as required by Or. XXXVH, r. 3 (1) of the 0. P. Code, nrnst 
disclose facts sufficient to support the application . — Kooverbhan Sulanani 
V. Zladandas Siroomal, 49 I. 0. 193 : 12 S. h. R. 70. 


“Leave to defend." — The Court will give leave to a defendant to 
appear and defend a suit, where be shows a defence apparently real ; ow 
where there is a doubt as to the bona fides of the defence, payment of money 
into Court will be ordered or security directed to be givea.—'VonlinUyi/ y*- 
Narayan Sing, 6 B. L. E. App, 64. 


As a rule.^eave to defend should be given unconditionally if the 
dant shows aprima fade case or raises a triable issue. Leave should y® 
conditional if the Court doubts the bona fides of the defendant or y « 
defence is only put in to gain time . — Peria Miyana v. Subramania, <o • 
505' 46 M. L. J. 255- A. I. E. 1924 Mad. 612. Bee Madanlal v. Kedarnam, 


noted under the heading " Appeal, ” yost. 


In a suit under Act;V of 1866 the summons should be »jja 

usual way; and after the expiration of the required time, an 
Couit or a decree should bo obtained . — Schiller v. Marker, 1 lud. J 


N. S. 283. 

The High Court bag power to extend the time within which a 
in a suit brought under this Chapter, can come in and obtain leave to de c • 
therefore in a suit in which it appeared that a defendant resided at 
the time for the defendant to obtain leave from the Court to 1,7 

defend was extended to 23 days . — Groom v. Wilson, 3 C. 639 
in Quazie Mahmudar Pohman v. Sarat Chandra, 5 0. W. N. 259, was 
has boon held that the Court has no power to extend the time). 

In a summary suit, if a defendant has been arrested before ho f* 

claims componsation for such arrest under S. 491, C. P. Code. 1°^ 
entitled on the ground to apply for leave to defend the suit, 

/o«> case is made out, leave to defend should bo given.— 

18 B. 717. 
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In a summary suit on a hill of cxchango under Or. XXXVII, the defon* 
‘dant cannot be allowed to countcr*claim for the damages caused by the alleged 
failure of the plaintiff to supply goods of the right sort.— TT wm Bihellet and 
.Broofes Ltd. V. Uahibhhon Gangjt, 120 I. C. 523. 

A defendant entering appearance under protest denying that bo was 
a partner, in a suit filed under this order is not entitled to ask for trial of 
. an issue whether ho ^7a^ a partner. The plaintiff may disregard the appearance 
under protest and proceed again in his endeavours to serve the summons 
•under the provisions of Or. XXX, r. 3 . — Ramanujachary PoftoomaZ, 60 B. 

‘665 : 9D I. C. 495 : A. I. R. 1926 Bom. 635. 

" Subject to sneh terms as to payment into Court.’*— Where a 
decree in o suit under the summarj' procedure described by Or. XXXVH is 
set aside on the defendant depositing into Court the amount sued for, the 
amount deposited becomes charged with the decretal amount and is available 
for the satisfaction of any otboi* decree passed. It is not competent to the 
Court passing the desree to enquire into the question whether the amount 
deposited was or was not the defendant’s own money . — Qopalaiyar v. 
Ttruvengadam Pilfai, 32 M. L. J. 503 : 5 L. W. 407. 

Where in a suit on a promissory note filed under Or. XXXVH, the 
defendant by his affidavits shows that ho has a real defence to the suit, but • 
the sincerity of which may be open to doubt the proper course is to give 
the defendant leave to defend on his bringing the suit money into Court.~ 
G Okakrapanv Oheiliar v. KamatvalU Ammal, 12 h. W. 712. 

Limitatioa.— Application for leave to appearand defend must under 
Art. 1S9 of the Limitation Act be made within 10 days from the date of 
service of summons on the defendant. In determining any question ns to 
limitation arisiug on an application under this rule, the date shown in the 
sheriff’s return as the date of service should only be referred to.— i^adhub 
Ball V. Woopendra Rarain, 33 C. 673. 

Appeal. — An order under this rule is not ap]>ealable. See Sukklal v. 
Eastern Bank Ltd , 42 C. 735. But whore the Judge first passed an order 
giving conditional leave to the defendants to defend the suit or depositing 
certain amount in Court before a certain date and snbsequently passed an 
e® parte decree the seenrity not having been furnished, the latter order is 
appealable and the defendants can challenge therein the previous order 
also which in effect deprived them of their right to defend . — Zladanlal v. 
Kedamath, 125 1. 0. 438 : A. I. B. 1930 Bom. 364 : 32 Bom. L. E. 660. 

4. After decree the Court may, under special circum- 
Fower to set Stances, set aside the decree, and if necessary 
-aside decree. ” aside execution, and may give leave 

to the defendant to appear to the summons and 
io defend the suit if it seems reasonable to the Court so to do, 
.-and on such terms as the Court thinks fit. [S. 534.] 

COMMENTARY. 

Alterations. — ^Cbis rnle corresponds to S. 534, 0. P. Code, 1882, with 
■the addition of the words after the words “ may give leave.” 
JKo other changes have been made. 
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Special circumstances.— This nile gives the defeo^anfe a right tinder 
special circumstaceea to set aside the decree, and. if necessary, to stay or set 
aside execution ; and "wbere a defendant fails to obtain leave to defend on the- 
ground of the expiration of 10 days from the date of service of auininons his 
remedy is under this rule. — QuaHe Jlfahmi^dar 2iohfttan v. Sarat Chandra,. 
5 C. W. N 259. 

A defendant who has obtained no leave to defend a summary suit, can* - 
not be allowed to appear while the bearing is proceeding. Order XXSVH 
contemplates that a decree should be passed in such a case in accordance 
with the plaint. Thereafterthe defendant can apply under Or. XX, r. 11 (2), 
for payment of the decretal amount by instalments or to grant him any of. 
the reliefs in Or. XXXVII, r. 4 . — Pesionji v. Jamsedji, 50 B. 262; 94 I. C- 
9;A. I. E. 1926 Bom. 250. 

An appeal lies from an order made under this rule, refusing to set asidfl' 
an ex parts decree.— v. Ebrahim, 2 B. 644. 


5. In any proceeding nnder this Order the Court may* 
ta order the bill, hundi or note on -vyhich the suit 

wn, etc., tc Tbe de- founded to be forthwith deposited' with an 
poBUedwUhctBcer olRcer of the Coiuii, and may further order that 
of Coart all proceedings shall be stayed until the 

tifi gives security for the costs thereof* [S* 530‘J, 

COMMENTARY. 

Alterations.—This rule corresponds to S. 635, C. P. Code, 1882, 
some verbal alterations. 


6. The holder of every dishonoured bill of esohauge or 

Recovery of promisBory note shall have the same 
ccEt of noting for the recovery of the expenses incurred - 
non-acceptance of noting the same for non-acceptance ^ 9 . 
diahoBoared bill payment^ or otherwise, by reason of such dis 
or note. honour, as he has under this 

recovery of the amount of such bill or note. L^* 


COMMENTARY. 

Alterations. — This rule corresponds to S. 63G, 0. P. Code, 1882, wit 
some verbal changes only 

7. Save as provided by this Order, the procedure in 
hereunder shall bo the same as the procce 


Procedare in 
inUi. 


in suits instituted in the ordinary man^n 


[S. 537.] 


COMMENTARY. 

AUerationfi. — This rule corrcEroads lo B. 537, C. t. CcHe, 1363, 
Boroo verbal changes only. 



ORDER XXXVIII. 

ARREST AND ATTACHMENT BEFORE JUDGMENT. 


ARREST BEFORE JUDGMENT. 

1 . When at any stage of a suit, other than a suit of the 
nature referred to in section 16, clauses (a) to 
(d), the Court is satisfied, by affidavit or other- 
wise — 

(a) that the defendant, with intent to delay 
the plaintiff, or to avoid any process of the 
Court or to obstruct or delay the execution of 
any decree that may be passed against him — 

(i) has absconded or left the local limits of the juris- 

diction of the Court, or 

(ii) is about to abscond or leave the local limits of the 

jurisdiction of the Court, or 

(m) has disposed of or removed from the local limits 
of the jurisdiction of the Court his property or 
any part thereof, or 

(6) that the defendant is about to leave British India 
under circumstances affording reasonable probabi- 
lity that the plaintiff will or may thereby be 
obstructed or delayed in the execution of any 
decree that may be passed against the defendant 
in the suit, [S. 477.3 

the Court may issue a warrant to arrest the defendant and 
bring him before the Court to show cause why he should not 
furnish security for his appearance : [S. 478-3 

Provided that the defendant shall not be arrested if he pays 
to the officer entrusted with the execution of the warrant any 
sum specified in the warrant as sufficient to satisfy the plain- 
tiff’s claim ; and such sum shall be held in deposit by the Court 
until the suit is disposed of or until the further order of the 
Court. [New.3 

COMMENTARY. 

Alterations and their effect. — ^Thia rule corresponds to Ss. 477 and 
478, 0. P. Code, 1882 Tvitb several alterations and omissions. 


Where defen. 
dant nay he 
called npon to 
furaith teeurlty 
for appearance. 
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Special circnmBtaoces.'— This rule gives the defendant a right ander 
special circumstances to set aside the decree, and, if necessary, to stay or set 
aside execution ; and where a defendant fails to obtain leave to defend on the- 
ground of the expiration of 30 days from the date of service of summons his 
remedy is under this rule , — Quasie ilahmudar Holman v. Sarat Chandra,. 
5 C. W. N. 259. 

A defendant who has obtained no leave to defend a summary suit, 
not be allowed to appear while the bearing is proceeding. Order XXXvH 
contemplates that a decree should be passed in such a case in accordacM 
with the plaint. Thereafter the defendant can apply under Or. XX, r. 11 (2), 

for payment of the decretal amount by instalments or to grant him any w- 

the reliefs in Or. XXXYII, r. 4. — HeUonji v. Jamsedji, 50 B, 262: 94 I. 0.- 
9 : A. I. E. 1926 Bom. 250, 

An appeal lies from an order made under this rule, refusing to set asiiJe- 
an ex parte decree . — Luckmidas v. Ebrahim, 2 B. 644. 


5 . In any proceeding tinder this Order the Cotirt may 

I. » j order the bill, hnndi or note on irhioh the suit 

ijin%ic., lo lo de- founded to be forthwith deposited within 
rosiied with cfflcer officer of the Court, and may further order 
ot Court all proceedings shall be stayed until the pWa- 

tifi gives security for the costs thereof. [S- wO'J 

COMMENTARY, 

Alterations. — This rnie corresponds to S. 635, 0. P. Code, 3882, vith 
some verbal alteratioos. 

6. The holder of every dishonoured bill of exchange ^ 
E 0 0 0 V O r y of promissory note shall have the same 

ctst of ooting for the recovery of the expenses incurreu 
uou-aceeptaoce of noting the same for non-acceptance cr c 
dishonoured hill payment, or otherwise, by reason of suca 
or note. honour, as he has under this 

recovery of the amount of such bill or note. [’’• " 

COMMENTARY. 

Alterations.— This rule corresponds to S. 536. 0. P. Code, 1833, 
some verbal changes only. 

7 . Save as provided by this Order, the procedure 

hereunder shall bo the same as the prnc 
anu""'*""'” instituted in the ordinary ’^5,1)7,], 


iih 


COMMENTARY. 

Alterations. — This rule correspondE to S. 537, C. P* Cede, 38®^' 
some TCrbal changes only. 


nith' 
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:um.--G(mtjere v. Chcrriol, 2. N. W, P. H. C. E. 9l. Set bIbo Seth Ohand ifnZ 
^ P«rusho{ham, 60 M. 27 . 94 I. 0. 612 ; A. I. R. 1926 Mad. 6S4 : 60 
X L. J. 848. 


It is not necessary {or tbopUintiil to show that tho defendant intends 
o obstrnot or delay the plaintiff in eiecution of bis decree in order to 
istify an application to the Court for Ws arrest before judgment ; it is 
aough if bis going away wiU have that affect. — Ao^a und Afastemnn’i Bank 
Afinlo, 1 Inti. Jut. H. S. 265. 


A defendant failing to show good cause will be ordered to find security 
r tho amount o! tho claim and tho costa of the suit, and " good cause ” 
nst he either (1) that he is not going to lesre Indiaj or not for so long a 
no as •will obalruct, or be likely to obstruct tho plaintiff, should be succeed ; 
(2) that the suit is not a bona fide one ; or (3) that even if it is. the 
tiiution ot it has been vexatiously delayed UU the defendant is about to 
jart from India, in order to embarrass or icoerce him.—'S'peuccr’j Sotel 
Vnny V. Anderson, 1 Ind. lur. N. S. ^^i-nole. 


IVbero an oflicc? proceeding from Burma to England on leave, resided 
w days in Madras on the way ; held, that such residaoce was sufficient 
tba purposes of S. 619, C. P. Code, 1892, to render him liable to arrest 
>r®, lodgment— Kucr«ft v. Frere, 8 M. 206. 


A 


'Where n person has to leave bis place of residence for attendance in a 
linai Court, his departure is not with a view to delay the plaintiff or 
,d tho process of Court or to obstruct or delay execution and an order 
ir Or. XXXYTII, r. 1, is not justifiable. — Daulat Bam v. Kirpa Baw, 4 
1.3. 423. 

Tho mere fact that an appeal is pending against a decree is no reason 
'ot enforcing execution by arrest when the oxecution has not been 
‘id,— 3/chr Ohand v. Raw Lai, 73 I. C. 766. 

■ Ji A suit was instituted against the master of a vessel for repairs done to 
*’ essel and for hire of a dock in -which the vessel had been. The master 
about to leave the jurisdiction of the Court, tho plaintiffs applied 
S. 477, C. P. Code, 1833 (Or. SXXVII).for an order that the defen- 
should give sec 'i • •• . . •• 

•7, 0. P. Code, ■ should 

' security for . • • ■ • ■ _ ' .695. 

J Sarrant. — ^PorPorm of Warrant of arrest under this rule, see Appem 
, No. 1. 

onsequsnee of obtaining arrest on insufficient grounds.— See S. 95. 
2. (1) Whers the defendant falls to show such cause the 
Court shall order him either to deposit in 
'V.''**’ Court money or other property sufficient to 

’ er the claim against him, or to furnish security for his 
^'^uance at any time when called upon while the suit is pend- 
' . '*nd until satisfaction of any decree that may be passed 
in the suit, or make such order as it thinks fit in 
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finrn^of tlm of Ss. 477 ami 478 havo been amalgamated in ibis rr!s. 
*')ori) (ltMlfnl)rin^ ‘ ^ of ®* ^77 bave been changed and leplwedlij 

talUiwn ■ '* 77 ^ .J”** phfaaea ; and the last para, of S. 477, which ni 

i^)omy/tM/'A nf ///” may apply to the Court that security he fcln/or tU 

him in the mu'/ •• , anstcer any decree that tnay he passed ajsr/- 

^ ‘ »'« w, hw boon omitted probably as nnnecessarj-. 

otiiiw embodied in this ni]e,aGd li;! 

477 which contained prorieions almost sunilai ^ 

hJa'Iv /or reduDdont. Section 478, G. P. 

In, ii pnrpoao of comparison and to obserre the cBa:;s 

' ' "> UK} present rule:- 

aslYit ^he applicant, and tnahing snch 

„ ‘ Ab ** art/isy?erf— 

tlMt ihn ilf/m,lai:ts, with any such intent as a/oresaid— ' 

" t/) or left the jurisdiction of theCouii, or 

') ts ahoiu to ahsrond or to leave the jurisdiction vj the Court, a 

7>!!,Z7frtZ,:‘rZ^J/X "" 

hu! n/orndid’, « obove to leave British India under the eireu«i‘i’>‘ 

4c/OT<)«!nV'S‘o’SK”Xr,lt^ ‘’>0 defendant, and W»> 

On oon.,nri»r r " *<= ''““W nol give seenjity for hisappteno 

oonWnod provisions for S. 478.”* 

fnrtiwc invostisstion boforfissS , npplidaot and tor b* 

iMt para, of ttio sootioo has if “‘“8 warrant for arrest hX, been omittea; « 

portions o! tbo seotion tbo “o® embodied il this rale, arf* 

8. 477, have boon omitted tedunlnr” 

frf oi imrioleobfe proportv ftw® sails: M 1“ 

chlSe f°rto>osnro, saW So of immoi&eahle 
imraoTeabla the case of a 

determination 

OinnHW^IthSTIi^^-Mo PS-operty, dll theso suils a™ el 
Undlr thTn'^ '* r. 38 of Or. XXI 

■■■;sa^rxr:SS“^ 

Sov")!'^'”®’ “'o'’e'y°^raMo^),o\ OP olhorwise."— A ermVtor 

allael,™ ° *° put L /oroo aomand against his debtor, 

about ®™l “too haro vJnf op^Paor^lnaty processes of arrest of 

se“p““P 'oavo tho jurisdioifon boliovo that his debtor a 

»b a tnannor tl.at it will bo '”■ *“ ProPerty m 

o unavailable for satiafaction of the ehia against 


au) V - 
Tided 
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him.—GrCufiVe v. Charriol, 9. N. W. P. H. C. B. 91. Sm also Seth Chand 21ul 
T. Purushoiham, 50 M. 27 ; 04 L C. 612 : A. I. R. 1926 Mad. 534 : 60 
C L. J. 348. 


It is Dot necessary for tho pUintiff to show tlmt the defendant intenda 
to obstruct or delay the plaintiff in execution of his decree in order to 
justsiy an application to tho Court tor his arrest before )udgm6nt; it is 
enough if hU going away will have that effect , — Agra and Jffasfertnan’j Bank 
V. Mn(o. 1 Ind. Jur. N. S. 265. 


A defendant failing to show good cause will bo ordered to find security 
for the amount of the claim and the costs of tho suit, and " good cause " 
must bo cither (l) that he is not going to leave India^ or not for so long a 
time as will obstruct, or be likely to obstruct tho plaintiff, should he succeed ; 
or (3) that the suit is not a bona fide one; or (8) that even if it is, the 
institution of it has been rexatioualy delayed till the defendant is about to 
depart from India, in order to embarrass oricoerce him.' — Spencer's Hotel 
Compony v, .dnderson, 1 Ind. Jur. N. S. 294*«oftf. 

■Where an officer proceeding from Burma to England on leave, resided 
i few days in Madras on the way ; held, that such residence was sufficient 
■lor the purposes of S. 643, C. P. Code, 1832, to render him liable to arrest 
before iudgment— EwreCd v. Frere, 8 M, 205. 


Where a person has to leave his place of residence for attendance in a 
criminal Court, bis departure is not with a view to delay tbo plaintiff or 
f avoid the process of Court or to obstruct or delay execution and an order 
.'Uadet Or. XXXVIII. r. 1, is not justifiable. — DattZal Born. v. Kirpa Sam, 4 
L. L.I. 423. 


The mere fact that an appeal is pending against a decree is no reason 
.for not enforcing execution by arrest when tho execution has not been 
. stayed,~~MeAr Chand v Ram Lai, 73 I. 0. 766. 

A snit was instituted against the master of a vessel for repairs done to 
his vessel and (or hire of a dock in which tbo vessel had been. The master 
, 'being about to leave tbo jurisdiction of tho Court, tho plaintiffs applied 
under S. 477. C. P- Code, 1883 (Or. XXXVII), for an order that the defon- 
, dant should give security for his appearance. — Held, that the case foU within 
S. 477, 0. P Code, 16S2 (Or. X'XXVII), and that the defendant should 
^^futnish security for his appearance.— Probode Cktinder v. Doivey, 14 C. 695. 

■Warrant. — Pot Porm of Warrant of arrest under this rule, see Appen* 
f; dix P, No. i. 

Consequence of obtaining arrest on insufficient grounds.— S. 96. 
2. (1) Where the defendant fails to show such cause the 
. Court shall order him either to deposit in 

^ Court money or other property sufficient to 

^.answer the claim against him, or to furnish security for his 
' : appearance at any time when called upon while the suit is pend- 
' ing and until satisfaction of any decree that may be passed 
I -against him in the suit, or make such order as it thinks fit in 
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regard to the shm ’which may .have been paid by the defendant 
under the proviso to the last preceding rule.' ■ [S. 479.] 

(2) Every surety for the appearance of a defendant shall 
bind himself, in default of such appearance, to pay any sum of 
money which the defendant may be ordered to pay in the suit. 

COMMENTARY. 

Allerations. — This rulo oorraaponds to S, 479, 0. T.-Code, 1802, with 
some alterations and additions. 

In sub-rule (1), the words “or jwfllre order as it thinks jit in ward 
to (Ke sum which may have been paid by the defendant under the proviso to ih ■ 
last preceding ruUi" have been added. The addition has been made oa 
account of the addition of proviso to r. 1. 

Sub-rule (2) corresponds to para. 2 of the section with change oi soma 
words onlyj no change has been made in the meaning. 

Deposit in Court. — Where after deposit in Court, other decree-holders 
of the defendant attach the money so deposited, or the defendant becoJn&s 
an insolvent, the plaintiff on obtaining his decree is entitled to 
over the claims of the other attaching decree-holders and the Official 
Receiver. — Bamiah v. Gopalier, 41 M. 1053. 

Security. — The obieeb of a security bond executed under Or. 
ia merely to secure the rights of judgmcnt'creditor. .The Court haBM- 
power to declare forfeiture of the bond in favour of Government, 
bond should bo enforced only on the application of the judgmeut’cre 
and only to the extent of the sums found payable under the . 

Szissein Ali r. Secretary of State, 38 I. 0. 92. The amount of security 
furnished under this rule should bo limited to the sum montioDTO i ^ 
warrant under r. 1 ; Elie Goldberg y. Sarojini, 56 C. 700 : A. !• B- 
Cal. 732. 

A surety bond which provides that the liability of the surety 
paying tho amount claimed in the suit in the event of a decx'eo bojcg 
is not illegal. — Srinivasa v. Qhousc Sahib, 115 I. 0. 244. ^ 

P.ayment by surety. — Money paid by a surety after decrcy is 
to rateable distribution. — Ghisu Lai v. TodarmuU, 26 .0. W. N. 1C-'* 

I. C. 539 A I R. 1922 Cal. 19. 

Notice to surety should be ^iyon when execution is 
him for failure to prodaoe judgment-debtor. — Although a notico is i 
to n surety to produce tbo judgment-debtor, it is necessary when he fads 
BO, to issue a further notice to him to ahow cause why oxecution 
decree should not issue against him.— Mrtfmwed Sultan v. Nagoji, A. !• 1*' 

Mftd. 828 (1931) M. W. N. 963. 

Dxtent of liability of surety.— 'Where a porsou stands surety , 

Or. XXXVnr. r. 2, 0. I*. Code for nnothor arrested before 
Buroty ia npt discharged from liability unless at tho time when ^ 
ment-dthtoT pTodueoa, bo can bo called upon to pay 
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amount or EulTer imprisonment in default. The mere production of tho 
debtor with a production order docs not absolve tho surety.— 

Iyer x. Abdul Rahman, 1 Bur. L, J. 196. 

Appeal. — An order under this rule is appealable, ut Or. XLXII, r. 1 (9)^ 

3 . (1) A surety for the appearance of defendant may at 

Proeednre on »p- any time apply to the Court- in whicli he 
piieatioBbjrinrety became soch surcty to be discharged from his 
to be discharged. obligation. 

(2) On such application being made, the Court shall sum- 
mon the defendant to appear or, if it thinks fit, may issue a 
warrant for his arrest in the first instance. 

(3) On the appearance of the defendant in pnrsnance of the 
summons or warrant, or on his voluntary surrender, the Court 
shall direct the surety to be discharged from his obligation, and 
shall call upon the defendant to ^d fresh security. [S. 480.], 

COMMENTARY. 

Alterations. — This rule correspouds to S. 430, C. P. Code, 1832, with 
some ver^l changes ooly. 

" Yolantary surrender.” — A defendant wbo appears in Court to 
defend his suit is exempt from personal arrest under S. 185 of the C. P, Code, 
A surety for the appearauce of tbedefendant cannot therefore claim to initiate 
proceedings under this mle with a view to obtain hia discharge when the 
defendant appears in Court io defend hl$ suit. Nor does the appearance of 
the defendant on that occasion amoont to a voluntary surreoder within the 
meaning of Or. SXXYIII, r. 3 . — Odaya ^angalath v. Issdk ISacltadam, 
37 M. L. J. 435. 

Discharge of surety. — The adjudication of a judgment-debtor as an 
insolvent does not release a surety wbo bas undertaken to produce him 
whenever required until the decree is satisfied from his liability to produce 
the debtor. — A. Sovdagar v. B. Shi, 6 B. 241: 111 L C. 15 : A. I- E. 1925 
Bang. 184 ; and wbere a surety wbo bad undertaken to produce a judgment- 
debtor whenever required applied under this rule to be discharged from 
bis suretyship and produced the judgment-debtor but the decree-holder did 
cot appear and the surety then withdrew his application for discharge, it 
rras held that the sure^ was not discharged by the appearance of the judg- 
ment-debtor. — (ZWd). 

Duty of the Court when surety is discharged. — After discharging 
the surety under this mle the Court should give some time to the defendant 


such a case.— G<Taf v. Emperor, 116 1. C. 709 : A. I. E. 1929 Tab. 163. 
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Appeal.— An order under this rule ia appealable, see Or. XLIII, r. 1 (s). 

Form.— For Form of SnmmonB to defendant, see App. F, Form No. 3. 

4. Where the defendant fails to comply with any order 
Sr<.«a««»here mder rule 2 or rule 3, the Court may commit 
•defendant laiia to hitQ to the ' civil prison until the decision 
furnish security of the snit, or where a- decree is passed 
•or find fresh seen- against the defendant, until the decree has been 
satisfied: ' '■ 

Provided that no person shall be detained in prison under 
this rule in any, case for a longer period than six months, nor 
for a longer period than six weeks when the amount or valuooi 
the subject-matter of the suit does not exceed fifty rupees : 

Provided also that no person shall be detained in prison 
under this rule after he has complied with such order* 


COMMENTARY. 

Alterationa,— This rule corresponds to S. 481, C. P. Code, with so»8 
«UeratioQa and additions. 

' In the concluding part of para. 1, the words " or where a decree ** 
against the defendant^ 7iniil the decree has been satisfied," have been ® .j Ihg 
ted for the words “or if judgment be giren against the defendant, until t 
■eseoution of the decree, which occurred in the old seotiou. The 
•changes are of a verbal ebaraoter only. 

Section 482, C. P. Gods, 1882, which contained prorisions for 
o! subsistence allowance to defendants arrested under this Order, 
omitted, on account of insertion of the new S. 134, in the body of the Co • 
which is applicable to all persons arrested under this Code. 

Failure to furnish secarity — Judge of Small Cause 
MufTasil could direct the jailor to bring up before the Court, at tUa 
of the suit, a defendant committed to custody under this rule. 
having recourse to the procedure under Act XV of 1869 . — Kilarain ^ 

V. Narayan Das, 5 B. L. B, 215: 13 W. B. 278. 

Beld, that imprisonment under this rule becomes, after decree, 
ment in execution of the decree, and the imprisonment suffered 
date must consequently bo taken into consideration in calculating ^be I' 
of C months, which by S, 63 of the Code is the limit allowed . 
imprisonment in execution of a decree . — Ghanasham Das v. Johan • 
7 B. 431. 

Appeal.— i\n order under this rule lor the arrest of the 
appealable under S. 104 (k). — Syed Boossein v, Okettiar Finn, 2 B- 
I. C. 270 : A. I. R. 1924 Rang. 8C1. 
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ATTACHMENT BEFORE JUDGMENT. 


5* (1) Where, at any stage of suit, the Court is satisfied, 
b;^ affidavit or otherwise, that the defendant, 
with intent to obstruct or delay the execution 
of anj’ decree that may be passed against him — 

(n) is about to dispose of the whole or any 
part of his property, or 


Where defen- 
dant may be 
called Qpon to 
farnUh lecnrlty 
for production of 
property. 


(6) is about to remove the whole or any part of his pro- 
perty from the local limits of the jurisdiction of 
Court, 


the Court may direct the defendant, within a time to be fixed by^ 
it, either to furnish security, in such sum as maybe specified in. 
the order, to produce and place at the disposal* of the Court, 
when required the said property or the value of the same, or 
such portion thereof as may be sufficient to satisfy the decree, 
or to appear and show cause why he should not furnish security- 
(2) The plaintiff shall, unless the Court otherwise directs, 
specify the property required to be attached and the estimated 
value thereof. 


(8) The Court may also in the order direct the conditional 
attachment of the whole or any portion of the property so speci- 
fied. [Ss. 483 and 484.] 


COMMENTARY 

Alterations. — The provisions of Ss. 483 and 484, C. P, Code, 1682,. 
have been amalgamated in this rale with several additions, alterations and 
onsissioQS. 

The reason for amalgamation seems to be that It has been considered 
unnecessary to retain two separato sections containing almost similar pro- 
visions '—Hence the provisions of the two sections have been embodied in 
one rule 

The provisions contained in Cl. (a) of S. 483, and similar provisions 
contained in S. 464, have been inserted in this rule by making two separate 
Cls. (a) and (6) ; and the provisions contained in Cl. (b) of S. 483, 
and similar provisions contained in S. 484. which ran as follows : " (b) has 
guilted the jurisdiction of the Court, leaving therein property belonging 
to him" ; and the first part of S. 484, 0. P. Code, 1882, which ran as follows, 
“ if the Court after examining the applicant and mahing any further 
tnt'estt( 7 olton vfhieh, it thinks fit," have been altogether omitted from the 
present rule. 

Under the present rule it is neither necessary to examine the applicant 
nor to make any furt her i nvestigation before taking any action nnder the 
provisions of Or. XXXVXH, r. 5 hnt under S. 484 of the old Code, it was 
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necessary to examine the applicant and to malre further investigation before 
proceeding under those sections. 

The other changes introduced in this rule do not seem to be laaterial- 
'Thoso changes are merely verbal. 

Scope and object of the rule. — The main object of an attachment 
'before judgment is to enable the plaintiff to realize theamount of the decree, 
■supposing a decree is eventually passed, from the defendant's property.— 
Ganu Singh v. Jangilal, 26 0. 631. An attachment before judgment is not 
an attachment for the enforcement of the decree but it is a steptahen merely 
for the purpose of preventing the defendant from obstructing or delaying 
such enforcement when the decree eubseqnently passed against him in the 
suit is sought to be executed . — Sri Ram Manih v. Tincoiori^ 4 B. h. B. 63, 67, 
68 {F B ) ; Bmiram v, Kattyavani, 38 C. 448 ; 16 C. W. N> 795. The scops 
and object of this and the following rules are merely to safeguard the plainti^^ 
against any loss which may arise if the defendant disposes of or removes hts 
property pendiug*fehe disposal of the suit ; Sri Ram Manih v. Tincown,^ 
B. L. R. 63. 68 and 74 (F. B.) 

" The Court is satisfied by affidavit or otherwise.”— In an applies* 
tion under this rule the Court must bo satisfied that a removal of goods JS 
being made or about to be made, with a view to evade the esecobion w ® 
decree in a specific suit, though it is not necessary that the suit sho^d W 
actually oommencad. at the time of their removal.—iJtzm Rarain v. ^ 
Hyde 183. 

Before proceeding under this rule to attach property, the Court 
'be thoroughly satisfied that the defendant is really disposing of his 
with intent to obstruct or delay the execution of any decree that ^ 
passed against him .— Sehhoreswar v. Barogobind, ,13 C. L. B- 35o» 
Chandnka Prashad v. Bira Lai, 73 I C. 721; Khoka Marwari v. 
der. 44 I. C. 240 ; Badri Prasad y.Gfiokke Lai. 43 A. 510: 95 I. 0. • 

A. I, R. 1926 All. 406: 24 A. L. J. 561. Mere vague ellegatious that taa 
defendant is about to remove the whole or any part of bis property from 
local limits of the jurisdiction of the Court are notsufficient.— 

Chand v. Pannajt Devi Chand, 46 B. 431 : 64 I. C. 630 : A. I. R. 1922 aom. 
276. 

Where a mortgagee aska for attachment before judgment of the othej 
propoitios of the mortgagor it is not enough for him to show that the , 
gagor has allowed sales tn inviium or sales for arrears of revenue JO 
of other properties by gross neglect, but he must show that the 
has been deliberately and fraudulently effecting sales or mortgages o , 
other properties with the object of defeating any personal decree 
be jKissed against him . — SJiikharjaftath v. Raja Janokinath, 36 0. ^ 

Whore the plaintiff applied for attachment before judgment 6° 
ground that the defendants wore trying to alienate the properties an 
defendant undertook to illo a jwtition undertaking not to .j fiij 

properties ponding the suit but did not file such a petition, the Oo 
no power to pass an order of attacbmont at oocc unless it was in 

the plaintiff had m.ado out a snfFiciont caso according 'Ifijiira'' 

enable the Court to pass such an order . — Ram Khelatpan v. 

Proiod. lOG I. C. 632 • A. I. E. 1928 Pat. 172. ' ' 
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■Whero a mortgago dccrco for sale of tho mortgaged property provides 
that it tho sale-proceeds ho insufficioot to satisfy tho decree, the dccrcc*holdor 
shall bo at liberty to proceed ngaioat Ibo person of tho judgraont-dobtor tho 
Court can order attachment of his othor property under Or.XJCXVIII.r. Ceven 
heforo the sale of tho property mortgaged lakes place if it is pri7na-/acie satis- 
fied that tho mortgaged property is likely to prove insufficient to satisfy tho 
-decree and there is danger of tho judgment-debtor disposing of his other 
property to evade satisfaction of tho decree. — Muhammad Din v. Devt Das, 
118 1. 0. 44G : A. I. R. 1929 Lah. 402. 

“ Is about to dispose of the whole or any part of his property.” — 
This rule contemplates attachment of property which tho defendant is about 
to dispose of or remove from the jurisdiction of tho Court and not of tho 
property already disposed of.—Huri Bakhsh v. Dabu Lai, 112 I. C. 295 : 
A. I. R. 1928 Lah. 772. 

The Court is not restricted to attempts at alionation made after tho 
commencement of the action. It is open to tho Court to look to the conduct 
of the parties immediately before tho suit and to ozamine also surrounding 
circumstances. — J. D. Mac Gregor v. Cawnpore Sugar Works, Ltd., 9 
C. L. J. 8G n. • 

An order directing tho issoe of a notice upon the defendant to show 
cause why attachment should not'issuo before judgment and at tho same 
time directing the defendant not to part with tho property in any way is 
not an order in accordance with this ralo.-^Mahendra v. Gurudas, 23 
0. L. J. 392. 

It does not apply to tho joint property of a partnership, of which the 
jodgment-debtor is a member. In cases of this kind tho proper order to 
make is the appointment of a receiver — Damodar v. Panna Lai, 9 Bom. L. R. 
540. See Bari Bakhsh v. Babu Lai. 112 I. C. 295 : A. 1. R. 1928 Lab. 772. 

Where a plaintiff has applied for leave to sue in fortna pauperis an 
order under this rule cannot be passed before the leave is granted. — Purno v. 
Tara, 21 C. W. N. 870 ; 25 G. L. J. 159. 

The plaintiff in a mortgage suit who applies for attachment of certain 
other properties of the defendant on the ground of insufficiency of the mort* 
gaged security has a right to get an attachment before judgment under 
Or, XXXVIll, r. 6 of the 0. P. Code. — Jogemaya v. Baidyanath, 46 0. 245. 

Meaning of property, whether property outside the jorisdiotlon 
.of the Court can be attached. — The term "property " as used in this 
rule is wide enough to include property of every description, moveable or 
immoveable, whether in the actual possession of the defendant or some other 
person on his behalf.— Lalv.Kuarji Dichit, 17 A. 82; Bishambar 
Bahai v. Sukhdevi, 16 A. 186. 

The Court can attach before jadgment property outside tho local limits 
•of its jurisdiction and, further, it can entertaio an application for removal of 
such attachment and remove the attachment. — M. S. M. M. Cheityar Firm v. 
Maung Sein, 9 E. 561 : A. I. R. 1931 Rang. 279 ; Gajanan v. Bhaskar, 28 
Bom. L. R. 380 : 94 1. C. 116 : A. I. R. 1926 Bom. 278 i Kanhayi Bam v. 
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Dina Nath, 93 I. C. 361 : A. I. B. 1926 Lah. 830 : 8 L. L. J. 125 : 27 P.L. E. 
144. 5^5 notes under heading "Property Specified” in the nest rale. 

A Court constituted by Order in Council under the Foreign Jurlsdiclioo 
Act ia not competent to attach before judgment moveable property of a 
defendant British subject which is in a foreign state. — Nela Nal v. 

Das, 13 L. 206 i 134 I. C. 822 : A. I. K. 1931 Lah. 723 ; 32 P. L. E. 645. 

" With intent to obstruct or delay, 'the execution of any decree 
tbatmay be passed against him." — Pending a suit against him fora 
money claim, the defendant agreed to sell a small portion of his considerable 
property. The trial Judge tberenpoo ordered, under Or. XXXYHI, r* 5- 
attachment befoi’e Judgment of the defendant’s property. ' Seld, setting Mtdff 
the order, that merely because the defendant attempted to sell some of his 
imnaoveable property whilst proceedings against him were peudiog, it did act 
follow that he was disposing of the property with intent to obstruct or delay 
the execution of any decree that might be passed in the suit; Nomop 
Pndamji v. The Deccan Bank Ld., 63 I. C. 958 : 45 B. 1S56. 

The fact that the defendant is running into debts or attempting to 
secure debts already incurred by osecuting a mortgage in respect of them 
does not necessarily indicate an intention to obstruct or delay the 
of a decree to be passed when the value of the properties iar exceeds toe 
amount of such debts as well as the claim in the suit 
Taruhala, SI C. W. N. 432: A. I. R. 1927 Cal. 854: 101 1. 0. 9. 

Where groceries are being sold in the ordinary course of business ao2 
not with a view to obstruct or delay the execution of any decree that 
•passed, attachment before judgment is not justified. — F’anAayl • 

Dina Nath, 93 I. C. 361 : A. I. R. 1926 Lah. 330: 8 L. L. J. 125: 27 h- «• 
144. 

To justify an order of ottacbment before judgment, the 
satisfied that the defendant hae a present intention of disposing of gj 
■with intent to delay or obstruct execution. The mere fact' ^ Ag ^ 

ho mortgaged his property or otherwise disposed of I*’*' 
sufficient ground for passing an order under r. G.-^Nanmatka v. NOQ ' 
D4 I. C. 880 • A. I. R. 1926 Gal. 855. 

Divorce prooeedings.~Ao order for attachment before 3uagnien^^^l| 
not be made in divorce proceedings under the Indian Divorce Act i 
1869).— Pfnfips V. Philips, 37 0. 613. 

Effect of attachment before judgment. — See Notes to r. 10. 

"Court may direct to furnieh security.''— The 
called upon under this rule to furnish security or to show cause 
should not bo furnished. The Court alsc ‘ 

the property. Tho defendants, in order ' • ' 

and then ehowed cause: but the SuItJu ' • ■ ' ’ • 

an end, and that ho could not codcbI tho ■ ' '•* ' ", 

Judge was wrong; tho security so givon ' , ' ' ■■ " : * 9 iiO'-"-» 

Tided for under this rule and did not preclude the dofondants giJ. 

cause why no security should bo furniahod.— J/e/h’lor v. Dotlikaft “ 
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Section 145 applies to aureties under this rulo.— Hoioorom v Burkhoo 
Sing. 7 W. E. 329. 

The ^Tord^ “produce and place at the disposal of the Court” refer only 
to such property as is capable of being produced in Court. — Chedi Lai v. 
Kuarji Dichit, 17 A. 82. 

The property to bo attached and its valno should bo specified, xln appli- 
cation under this rule should specify the property to bo attached and the 
estimated value thereof and security can only bo taken for producing and 
placing at the disposal of the Court such property or tho value of the same or 
such portion thereof as may be sofficiont to satisfy tho decree.— •H'ar* Bakhsh 
V. Babu Lai, 112 I. 0. 295 : A. I. R. 1923 Lab. 772. 

Whether Court can extend time for the famishing of the security. 

Under its general powers tho Court may, it necessary, extend tho time for 
the furnishing of the security.— Hoi» Bohamuddin d Co. v. The Eastern Japan 
Trading Co., 50 G. 215- 

Extent of surety's liability after the decree of first Court i& 
appealed against — Where two persons stood sureties for production of 
property attached before judgment by the Court of first instance, the liability 
of the sureties is fully incurred by each of them jointly and severally as soon 
as the first Court passes a decree in favour of the plaintiff for a certain sum 
of money land if the defendant after filing an appeal against that decree 
obtains a stay order on furnishing fresh security, and subsequently the 
appellate Court passed a decree for a large sum against the defendant, the 
sureties eauuot oonteud that the decree of the first Court having been merged 
in the appellate decree they were not liable at all under the bond, or that they 
were responsible only for so much of the decree as was adjudged against the 
defendant by the first Court, or that tbotr original liability bad been extin- 
guished by reason of execution having been stayed without their assent by 
the appellate Court on defendant’s furnishing fresh security. — Shek Suleman 
V. Shivram, 12 B, 71. As to the liability of the surety when the suit is 
dismissed and appeal is made against the order of dismissal, see rale 9 post 
and notes thereunder. 

Death of defendant does not operate as a discharge of the 
surety. — Where the defendant dies, pending the suit, and the cause of action 
’ '• ' they are brought on the record, 

■ ■ ' • . as a discharge of the surety. — 

■ ■ ■ • ■ •. ' • * • . V 88: 19 Bom. L. E. 112. 

Whether consent decree operates as a discharge of the surety. 

A surety would be bound by a compromise decree if it be consistent with the 
obligation which the surety had nodertaken to discharge; but where the 
plaintiff in a suit obtained attachment before judgment and a person stood 
surety under this mie and executed a security bond in Form 6 to Appendix F 
of the Code, and the plaintiff subsequently compromised with the defendants 
and agreed to receive the amount sued for in monthly instalments and a 
compromise decree was passed on those terms, the surety was discharged, 
because the compromise which was embodied in the decree was not in the 
contemplation of the plaintiff and the surety when tho latter became a 
surety.— J/oTiiwieda/fi v. Laxmibai, 54 B. 118 : 124 I. C. 227 : A. I. B. 1930 
C. P. C.— HO 
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Section 146 applies to sureties under this rule.— ilaiooram v. Eurkkoo 
SinQ, 7 W. E. 329. 

The words “produce and place at the disposal of the Court" refer only 
to such property as is capable of being produced in Court. — Chedi Lai v. 
Kuarji Dichtt, 17 A. 82. 

The property to be attached and its value should bo speciQed. An appli- 
cation under this rule should specify the property to bo attached and the 
estimated value thereof and security can only be taken for producing and 
placing at tho disposal of the Court such property or the value of the same or 
such portion thereof as may bo sufBcient to satisfy tho decree — Eari Bakhsh 
v. Sabu Lai, 112 I. 0. 295 : A. 1. B. 1928 Lab. 772. 

Whether Court can extend time for the famishing of the security.-^ 
Under its general powers the Court may, if necessary, extend the time for 
the furnishing of the security. — Saji itohamuddin £ Co. v. The Eastern Japan 
Trading Co,, 50 C. 215. 

Extent of surety's liability after the decree of first Court is 
appealed against. — Where two persons stood sureties for production of 
property attached before judgment by the Court of first instance, the liability 
of the sureties is fully incurred by each of them jointly and severally as soon 
as the first Court passes a decree in favour of the plaintiff for a certain sum 
of money; and if the defendant after filing an appeal against that decree 
obtains a stay order on furnishing fresh security, and subsequently the 
appellate Court passed a decree for a largo sum against the defendant, the 
sureties cannot contend that tbe decree of the first Court having been merged 
in tbe appellate decree they were not liable at all under tbe bond, or that they 
Were responsible only for so much of tbe decree as was adjudged against tbe 
defendant by the first Court, or that their original liability had been extin- 
guished by reason of execution having been stayed without their assent by 
the appellate Court on defendant's furoishing fresh security -^Shek Sulman 
V. Shtvram, 12 B, 71. As to the liability of tbe surety when the suit is 
dismissed and appeal is made against the order of dismissal, see rule 9 post 
and notes thereunder. 

Death of defendant does not operate as a discharge of the 
surety. — Where the defendant dies, pending the suit, and the cause of action 
survives against his legal represeatatives, and they are brought on tbe record, 
tbe death of the defendant does not operate os a discharge of the surety. — 
Chandulal y.Jeshangbhai, 41 B. 402 : 39 I. .C. 88: 19 Bom. L. E. 112. 

Whether consent decree operates as a discharge of the surety. — 

A surety would be bound by a compromise decree if it be consistent with the 
obligation which the surety had undertaken to discharge ; but where the 
plaintiff in a suit obtained attachment before judgment and a person stood 
surety under this rule and executed a security bond in Form 6 to Appendix F 
of the Code, and the plaintiff euhsequently compromised with tbe defendants 
and agreed to receive the amount sued for in monthly instalments and a 
compromise decree was passed on those terms, the surety was discharged, 
because tho compromise which was embodied in the decree was. not in the 
contemplation of the plaintiff and the surety when tho latter became a 
surety.— Jroheme^oIH v. Laxmibai. 64 B. 118 : 124 I. 0. 227 : A. I. B. 1930 
C. P. C.--140 
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Bom. 122 : 31 Bom. ti. E. 1442 (the word '* may adjudge ” as used in Bonn 6, 
App, F explained). 

Power of Small Causes Court to attach before judgment.>-5^^ 
r. 13 below. 

Attachmentbefore judgmontin mortgage suit.— An attachment before 
judgment may be granted in a suit on a mortgage. — Jogernayay. Saidyanath, 
46 C. 245 : 50 1. C. 924 ; Bani Jotirmoyee v. Baghunath, 3 P. 966 : (1925) 
Pat, 63 ; 85 I. C. 94 : A. I. E. 1925 Pat. 291 ; Mohammad Din v. Devi Dass, 
118 I. C 446 : A. I. E. 1929 Lab. 402 ; Shridhar v. Lohshman, A. I. E. 1931 
Bom. 329 ; 33 Bom. L. E. 514, 


Attachment before judgment daring pendency of application for 
leave to sue in forma pauperis. — Where a plaintiff has applied for leave 
to sue J« forma pauperis, a Court has no jurisdiction to pass an order of 
attachment before judgment under Or. XXXVIII, r. 5, C, P. Code, without 
determining whether the leave of the Court should be granted to the plaintiff 
to sue tn/orma pauperts. — Puma v. Tara, 21 C. W, N. 870 : 25 C. L. J. 159. 


Attachment before judgment during pendency of appHoation for 
appointment of guardian.— Ponding the disposal of an application foe tba 
appointment of a guardian of a minor defendant in a suit, a conditional 
order, which simply prevents fcho minor’s property from being alienated, can* 
not be said to be invalid merely because the proposed guardian subsequently 
comes and states that he is unwilling to act. ^Batchu Perrajti v. Bachu r««' 
kataratnam, 106 I, C. 142 : A. I. E. 1928 Mad. 1. 


Clause (3).— *It is not competent to a Court to malfe an ad interv’^ 
order for attachment under Cl. (3) of r. 5 of Or. X'XX'Yin, 0. P. Cede, a* n 
debt payable to the defendant outside its jurisdiction by a person not re^* 
dent within its jurisdiction. — Surendra Nath v. Bansi Badaw, 22 0. W. N. 
160 : 24 C. L. J. 533. 


There is nothing in the language of S. 95, C. P. Code, which 
conditional attachments of the class contemplated by Or. 'S.XXVi . 
r, 5 (3) and in such cases Courts may award compensation ; and 
oven where no final order of attachment before judgment was passed ^ 
there was only a conditional order of attachment which was withdraw 
under Or. XXXVIII, r 6(2), the Court after the disposal of the 
pass an order for compensation to the defendant under S. 95, C. P. Code* 
the suit be dismissed. 

Forms.—For form of attachment before judgment with order to cab 
for surety, see App. F, Form No. 6. For form of auraty for production 
property ; see App. F, Form No 6. 


G. (1) Where fcho defendant fails to show cauBD wh} 

should not furnish security, or fails . . 

Attachment security required, within the time iixco j 
the Court, tho Court may order that tho pro 
oot forni.htd. poi-ty Specified, or such portion 

appears puflicicnt to satisfy any accrcci'w 
may bo passed in tno suit, bo attached.' '• 
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(2) Where the defendant shows such causo or furnishes 
the required security, and tho property specified or any por- 
tion of it has been attached, the Court shall order the attach- 
ment to be withdrawn, or make such other order as it thinks 
fit. [S. 485.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 485, C. P. Code, with some 
additions and alterations. 

In sub-rule (2) tho words “or make such other order as tt thinks fit " 
have been added after the word ** withdrawn." Tho other changes are 
■ merely verbal. 

" Property speoified." — This means tho property specified by the 
. plaintiff as required by r. 6 (2) Such property may bo within or beyond 
- tbe local limits ol the jurisdiction of tho Court. The words ‘ pro/jerty within 
the junsdtction of the Court" which occurred in the penultimate para, of 
S. 483 of the old Code, have been omitted. The reason for the omission has 
been clearly explained in the following report of tho Special Committee. 
" The Committee have omitted the words " proiierty within tbe jurisdiction 
of the Court," as they have caused a conflict of decisions; and they think, 

. as a matter of policy, there should not be the restriction those words suggest." 
Tho conflicting rulings referred to are — Knshnasamt v. Engel, 8 M, 2Q ; 
Kedar Nath v. Seeva Veyana, 1 C. L B. 336 ; Balarant v, Solano, 8 B. L. E. 
835 ; Eaji Jtva Nur Muhammad v. Jbtt Bakar, 8 B H. C. R. 29 ; in all 
these cases It was held that the property of the defendant which is not 
' within the jurisdiction of tbe Court could not be attached before judgment. 
^ Contra in AmaraVeerayyav. AnnamalaChetty, 31 M. 502; Bam Pertab v. 

■ Madko Bai, 7 0. W, N. 216 and In re Abraham, 6 B. H. 0. E. 170, where 
• it has been held that tbe property of the defendant which is not within the 
jurisdiction of tbe Court can be attached before judgment. Tho iegislafcure 
adopting the views expressed in tho latter cases has omitted the words above 
referred to, and has removed the restriction which existed under the old 
•Code, in attaching property sUuatfed beyond the jurisdiction of the Court in 
•which the suit is instituted. — See Kanshiram v. Eindustan National Bank 
Lid., 106 I. G. 803: A. I. E 1923 Lah. 376. See also notes under r. 48 
. of Or. XXI. 

Conditional order of attachment before judgment. — It is absolute- 
' ly necessary that tbe Courts in attaching property of the defendant before 
judgment should strictly adhere to tbe procedure prescribed by the Code ; and 
therefore before an order of attaohment before judgment is passed, tbe 
Courts should issv *■ *' - - i.- r 

security and it is . .■ 

Court is satisfied * . ' • . ... , , . 

of his property, that tho Court can pass an order for attachment ; but a mere 
allegation that tbe defendant is likely to dispose of his property is vague 
and indefinite and wholly insufScieut to justify the proceedings being 
taken.— BTaniU Eom v. Eindustan Ifattonal Bank Ltd., 1061. 0. 803: 

. A. I. E. 1928 Lab. 376. ' 
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A conditional order of attachment before jud^ent under Or. XXXVIII^. 
. 6 of the C. P. Code cannot be passed until after the defendant has either 
ailed to show cause why he should not furnish security or has failed to- 
urnish security. A conditional order of attachment before judgment under 
)r. XXXVIII, r. 5 f3) cannot be made without an accompanyjDg order- 
inder Cl. (1) directing the defendant to furnish security or to show cause.— 
ihdul Kanm v. Nur Mohammed, 57 1. C 907. Order XXXVin. r. 6. Cl. (!)• 
iontemplates an order of attachment. Order XXXVIII, r. 6, Cl. (2) contem* 
dates a conditional attachment made in terms of r. 6, Cl. (3). "Where the 
jOurt issued notices upon the defendants to show cause why an attachment 
)efore judgment should not be made and at the same time directed the- 
lefendants not to part with the properties in any way: that the 

>rder was not in accordance with Or. XXXVIII, r. 5; Mahendra Narainv.. 
’Surifdas, 23 C. L. J. 392. 

An attachment before judgment under this rule issued by a Court at the 
nstanco of a third party, prohibited the creditor from recovering, and the- 
lebtor from paying, the debt. Seld, that an order in those terms was not 
n order staying the institution of a suit within the meaning of S. 15 of the. 
limitation Act. — Beit Maharani v. Collector of Etawah, L A. 31 : A.- 

198'(P. C.) (afETmiDgl4 A. 162). 


" The Court may order be attached." — Where an order is passed 

:o furnish security or to show cause why security should not be fumjeheo 
within a date fised, and no eecurity is furnished, the Court would hft^® 5^* 
ro.determine judicially that there had been a failure before drawing up & vnt 
af attachment.-^ ^ottrewdra v. Tarvhala, 31 C. W. N. 432 : 101 1. 0. 9 : A. I*!*' 
1927 Col. 354 ; and an oocouditiosal altaebment can only be ordered when' 
the defendant fails to comply with an order made under rule 5. — ilfl* 

Tai Singh, 107 L C. 276: A. I. E. 1928 Lab. 445. 

Application to vacate ex parte order for attachment before 
ment not pressed— Whether a subsequent suit for damages lies 
a case.*— An application was made to vacate an tsr parte order for attfichmen 
before judgment but it was not prosecuted and no such order was ' 

On the other hand monies deposited under the order of attachment we 
taken by the plaintiffs in execution of tbe-decree which they obtained. • 
a suit brought by the defendant for damages for malicious attachment, r - 
that the righteousness or otherwise of the order of attachment could no ^ 
gone into in the present suit, and so long as the order itself stood, tbwe y* 
no cause of action for the said suit. — Satis Chandra v. Zala > 

36 C. W^ N. 447. 


Appeal. — Under Or. XLIII, r. 1 (g), an appeal lies from an order u 
this Tvle.—Jhandav Lai v. Sarman Lai, 21 A. 291. See also 
Behari Lai, 21 B. 273: Baji ■ Mohamuddin d Co. v. The Basterrt ’ 
Trading Co.. BO 0. 215 ; A. 1. B. 1923 Cal. 639. ' ^ 

When in response to a notice issued under r. 5, the defendant appear* 
shows cause and the Court accepts his contention, the order passed i* ^ 
r. G (2) and from such an order an appeal lies under Or. XLlli,^ ' 
Cholchey Lai v. Sri Kishen, 30 A. L. J. 22S ; A. I. B. 1932 All 269. 
in an application for attachment the Court ordered notieo and j-nt 

ing an order for attachment or security was not passed but the dofs 
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'gave an undertakiog not to alsonato cortaln immovoablo properties and the 
j)Qtition was closed, it was hold that there was an order under Or. XXXVIII, 
I.T. 6 and the same was appealable and no revision would lie from such an 
•order . — Seetkarama v. Sellathammat, (1323) M. W. N. 125. 

Form. — ^For form of attachment before judgment, set App, P, Form 
•1^0. 7. 

7 . Save as otherwise expressly provided, the attachment 
shall be made in the manner provided for the 
•attachtnenr^ attachment of property in execution of a 
decree. [S. 486.3 


COMMENTARY. 

Alterations. — This rule corresponds to S. 48B, 0. P. Code, 1882, with 
Hihe addition of the words "save at othermise expressly prowiitfiJ ” in the 
beginning. 

Procedure for levying attachment when the property is outside 
-the local limits of the Court. — If the property of the defendant sought to 
-be attached Is outside the local limits of the jurisdiction of a High Court, 
the proper course for the Court to follow is to transmit the order for attach* 
ment before judgment to the Court in whose junsdiction the property is 
situated, with a request that that Court should levy the attaohment. It 
.should not appoint the plaintiff's solicitor’s clerk a special bailiif for the 
purpose of levying attachment. — Gajanan v. Bhaskar, 28 Bom L. B 330 : 

94 1. 0 116 : A. I. R. 1926 Bom. 278. 

Presumption as to whether an attaohment has been legally 
effected. — When there is no positive evidence that the attachment is not 
effected in accordance with law, the presumption that attaches to official 
x.ct3 as regards their regularity cannot be ignored. — 0. L. Kiernander v. 
Benimadhab. 53 C. 593 : 134 I. 0. 561 ; A. I. E. 1931 Cal. 763. 

An order prohibiting a person from withdrawing a sum of money 
'from Court on the application of a creditor who has filed a suit against him 
may amount to an attachment before judgment even though it is worded in 
the form of an injunction. — Mauny Ba Kin v. Ma PwaThin, 116 1.0. 
473 : A. I. R. 1929 Rang. 94. 

Attachment of debt.— ;A Court attaching a debt, either before judg- 
ment or in execution, has no power to enquire into the truth of the exis* 
tonco of the alleged debt. — Alwar v, Subramania, 61 M. L. J. 863: 34 
L. "W. 906. 

8. "Where any claim is preferred to property attached , 
inveitigationof before judgment, such claim shall be investiga- 
•ciaim to property ted in the manner hereinbefore provided for 
.attaehed before the investigation of claims to property attached 
Judgment. jn execution of a decree for the payment of 

Jnoney. [S. 487.] 
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COMMENTARY. 

Alterations.— Thia lule coirespondg to S. 487, C. P. Code, 1832, -with • 
the obang© of the "word *'^^>here” for and the addition of the words • 

"pavement of" before the -word “ money.” 

1 Section 281, 0. P, Code, 1882 fOr. XXI. r. 61), has not been applied to 
claims to property attached before jadgment for this rule which prescribes 
the manner of investigation is silent as to the result . — Turner v. Pestonji, 
20 B. 403 , Mir AU v. Behan Lai, 21 B. 273. 


Claim to property attached before judgment. — An assignee of a 
decree ■which is attached before j adgment in another Court may prefer a claim 
to the latter for withdrawal of the attachment and the Court ought tO' 
withdraw it. — Sadagopackanar v. Eagktinatka, 33 M. 62. 

Order XXI, r. 63, C. P. Code, applies to orders on claims preferred to 
property attached before judgment . — Mallilcharjuna v. MatiapalU, 41 M- 849- 
{F. B.)' 35M. L. J. 231 (41M.23 o?<frr«Zcd)' 6 L. W. 518; iif . S. X 3/. 
Chettyar Firm v. Mamg Sein, 9 E, 661 : A. I. R. 1931 Bang. 279. 

Order XXXVIII, r 8 simply provides for the manner of inrestigaUon 
into claims to properties sought to be attached before judgment. An order 
passed is not final subject to a suit as provided in Or. XXI, r. 63, and a party 
against whom an order under this rule is passed in a claim case is not preclad' 
ed from asserting hia right to the property in any other proceediDgs-f 
Bamanamma v. Bathda. 5L. W. 704 * 391. G. 863 (37 A. 515 ,ditsented/romh 
InyestigatioQ of the claim.— The question of possession is the 
question to be considered by th© Court in an enquirj' under thi8ruls;»° ' 
where ifc is impossible to determine the qacstion of possession without • 
into the question of title, the Court has jurisdiction to go into the 
of title also . — Sunder Koer v. JanJn Das, 119 I. C. 655 ; A. I. R. 1929 '* * 

The procedure to be followed in investigation of claims 
Or. XXXYIII, is the same as tho procedure to be followed under Or. X »■ 
r. 58 and tho subsequent sectiona of the Code. Order XXI, iV 59 of the 
indicates the scope of the enquiry under r. 53 and it limits the en^uiO’^o ' 
that the claimant must show that at the date of the attachment he had s 
interest in or was possessed of.the proportiesattached . — Sashi Dulal v. 

Lai, 48 C. L J 594: 115 I. C. 268: A. I, B. 1929 Cal. 162. • 


9. Where an order is made for attachment before jn^g* 
ment, the Court shah order the attachment ^ 
be withdrawn when the defendant furnishes t 
security required, together with sccurdj 
the costs of the attachment, or when the 
dismissed. [S. 


Rerooval of &t- 
laehmcnt 1*1100 
tetarUy latnlihtd 
or sultdismitscd 


COMMENTARY. 

This mlo corresponds to 8. 488, G. P. Code, 18S2, with 
alterations only. The words ’* i* made” liavo been substituted fot ,, _,nv©.” 

” ii passed and the words ” to ie scithdraxon ’* for tho ivorde ' eha" 
Termination of attachment when suit la dlamlsacd.— ■p’® 
of the surety ceases as soon ns tho soft js dismissed and it is cbliga*®”' 
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the Court to vritlidTavr tho attaobment beCoto judgmeiit upon the dUmUsal 
of the suit and the roreraal of the jndgmont of dismissal on appeal does not 
operate to revive the attachment which had been cancelled under this rule; 
and 60 a decree-holder is not entitled to bring the properties to sale without 
a fresh attachment. — Sasiratna v. Meherban, 13 C. L. J, 243 ; 9 I. 0. 918 ; 
D. Manackjee v. B. M. N. Chettyar Firm, 5 R. 492 ; 105 I. C. 540 : A. L R. 
1927 Rang. 310; Sailesh v. Joy Chandra, 87 1. C. 756: A. I. E. 1925 Cal. 
1147. See Maung Ba Kin v. iTa Pwa Tiiin, 116 I C. 473 : A. I. R. 1929 
Rang. 94. See also Seetkai Ammal v. Narayana Ayyangar, 113 I. C. 63 i 
A. I. R. 1923 Mad. 976 : (1923) M. W. N, 70. 

But the words in the section requiring the Court to remove the attach- 
ment is not intended to he more than directory, or in other words, not so 
imperative as to render before judgment a perpetual attachment in the 
absence of an order removing the same ; and so, even where an attachment 
before judgment was not withdrawn after the dismissal of the suit by the 
trial Court and the suit being subsequently decreed on appeal, the decree- 
holder applied for the sale of the judgment-debtor's property without fresh • 
attachment and the property was sold under Court's order, and thereafter 
the judgment-debtor objected to the confirmation of the sale, it was held that 
there was no regularly'perfected attachment which was an essential preliminary 
to the sale, and as such the sale wasrfc/ucto void. — Ram Chandv. PitamMal, 
10 A. 606 : (1888) A. W. N. 195. In Abdul Rahman v Amin Sharif, 45 C. 780. 22 
O.W. N. 927: 441, C. 229, it has been held that a Court should when dismissing 
a suit at the same time make the order directing the attachment before j'udg* 
ment to be withdrawn, but even if the order Is not made, on the dismissal of 
the suit the attachment before judgment falls to the ground, whether an appeal 
is filed or not. See also Chitidha v. Chhaganlal, 115 1. C. 414 : A. I. B. 1928 
Bom. 645 * 80 Bom. L. R 1488, in which it has been held that an attachment 
obtained before judgment must be considered to have been withdrawn when 
the suit is dismissed. The iladras High Court at first dissented from this 
view in Namagtri v. Muthu Vellappa, 111 I. C. 887 • A. I E 1928 Mad 940 r 

(1928) M 'T r-'- ^ - 

the anal- ' ' . 

was no t ' . ■ ■ 

terms of 

on the dismissal of a suit for default, no formal order had been passed with- 
drawing the attachment before judgment and the dismissal of the snit was 
subseqeutly set aside and tbo suit restored after a considerable interval, the 
order of attachment continued in force. But later on a Full Bench of the 
same High Court overruled this decision and held that no formal order 
withdrawing the attachment is necessary when a suit is dismissed because 
1 . „ * 1 . ,, .1 , , . .. revive ipso 

— Balaraju Qhettiar 

. ■ .... ... ■ ■ A. I. R. 1930 Mad. 

514 : 58 M. L. J. 675 It has also been held in this case that this rule does 
not throw any burden upon the defendant whose property Is attached, to apply 
to the Court to withdraw the attachment order and the duty is one thrown 
directly on the Coart and no application from the party is necessary. See 
also Ptndi V. U Thato Ma, 9 R. 472 ; 134 I. G. 748 : A I. E. 1931 Rang. 231. 

Effect of Abatement of suit. — ^Vhere a suit abates and comes to an end, 
the attachment before judgment dies with it ; and in this respect, there is 
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no differsaoa between dismissal of a saH and abatement of a suit ; and the 
restoration of the suit after setting aside tba abatenaanfc 3oes not revive tbs 
attachment before judgment. — v. Mar Chandra, 47 C. L. J. 283 ; 109 
X G. 164 ; A, I. K 1928 Cal. 231 


Attachment be* 
fore jutSgmcnt 
sot to affect rights 
of etrasgera, nor 
bar decrec'holder 
from applying for 
aalc- 


lO- Attachment before judgment sfaall 
not afieot tbe rights, existing prior to the 
attachment, of persons not parties to tbe suit, 
nor bat any person holding a decree agaicss 
tbe defendant from applying for tbe sale of the 
property under attachment in execution of sorb 
decree. [S.489.] 


COMMENTARY. 


This riila exactly correspotiQla to S. 489, C. P. Code. 

Effect of attacbment. — The effect of rh attacbment ofapropertf 
under the C P. Code, whether made before or after decree istheBatne, 
and any alienation of property attached before judgment, 
fore void.— Baj Chunder v. Xsser Chunder, Bourbe, 0. C. 139- 
Ganu Singh v. Jangi Lai, 26 C. 531, and Sewdut Bay r. Srie C(tnt<f, 

0 639: lOC.W. N, 634, where it has been hold that the object sso 
effect of attachment before judgment is simply to safeguard 
attached so as to enable the plaintiff to realize the amount of hjs o^r 
if be should get one A plaintiff deoree^holder who has attaobea 
judgment has not by reason of snch attachment or process indentJcal tbe 
to, any right to be treated preferentially to other jud^enti'Creditors. -ta 
must be a realization in execution to givo rights of priority. 

An attachment before judgment does not by itself create any 
in the property attached . — Madhusudan v. l?as?i Afoftan, 31 G. ' 

Joffettdra v Jlfon'motha, 16 C> Ij. J. 566 ; nor docs it operate as an Jnjun«^ 

— Munsar v. Abkova, 21 C. W. N, 1147. 

By tbo attachment before judgment the attaching creditor 
obtain any lien or charge on the attached property and acquires no ® 
in tho equity of redemption and therefore a /ortiori he cannot h&'o ^ 
any such charge to the purchaser at tho auction, nor can bo ^ 
himself tbe right to redeem by purchasing tbo property birosoi^® 
auction — C. L. Kurnander v. 8cntTnadft<i6, 68 G. 598 : 134 1. C. 5ol > 

1931 Cal. 763. 


"Whoro a defendant furnished security by paying money into 
obedience to an order under Or, XXXVni* r 6, such 


create a charge in favour of the plaintiff.— Bmfcttfapo . 
Afodraa, 39 M. 903. But 8oo Janahi v. Ramastoami, H L. W. 6. 


_ An attachment before judgmoat has no eitcct against the 
Assignoo, who holds tho property of the judgmeat-dobtor v. 

order of Court made before tho order for attacbmont was p-rasca.-”- 
3fon Mohan, 7 C. 213 t 8 C. t#, B. 213. See also Banh of Bengal^- 
12 B. L. E. App. 1; Java Jlamji v. Jadavji Batha, 1 B, S. C- 
and Lata Jlamjee v. Jadooji Rather, 2 B. H. 0. E. 160. 
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When a vesting order has been made, after attachment and before 
-decree, the title of OfGoial Assignee takes effect, and prevents the attaching 
'Creditor from obtaining satisfaction of hia decree by sale. — Sadayappa v. 
.Ponnama,Q M. 654; ShibKriiio v. Miller, \0 0. 150 (F. B);13 0. L. E. 
433 ; Turner v. Pestonji, 20 B. 403 ; Kristnaswamy v. OM^tal Assignee of 
Madras, 26 M. 673, where all the coses on the point have been referred 
:to, discussed and explained. See Damodar Das v. Ofieial Receiver, 117 I. 0. 
145. See also notes under S. C-t. 

In attachment before jadgment, the Court does not interfere with 
'the legal disposal of the property attached, beyond declaring that possession 
fihall not be taken without its previous sanction, undertaking only that, 
if DO subsequent order to the contrary be made, ’the property shall be forth- 
'Coming at the time of pronoanctog of the decree to abide whatever order it 
shall make about it.— -Java Earn/* V, /tkf/wiv/i Matha, IB. H, C. B 234; 
Lava Ramjee v. Jadooji Nather, 2 B. H. C. E. 150. 

Where in a suit against one member of an undivided Hindu family, 
.not as representing the family, there is an attachment before judgment 
'Of family property, and the defendant dies before decree is passed, the right of 
survivorship takes eflfect before the attachment becomes effectual for the 
T)arpose of execution. — Bamanayya v. Rangappayya, 17 M 144. 

Attnobment'before judgment not to affect rights of persoos not 
■ parties to the salt — Property transferred to a stranger a few days before 
'the actual attachment before judgment in a suit, would not be affected by 
ibe attachment, and such a transfer cannot be said to be contrary to such 
attachment.— CAtndAa v. Chhaganlal, 115 I C. 414 ; A. I B. 1928 Bom. 545 : 
,80 Bom L B 1488. There is no reason to hold that the provision in this 
'tule is limited to rights tn rem; and where an agreement to sell had been 
executed before the attachment before judgment, the purchaser has a right to 
have the contract to sell specifically performed and under Or. XXXVIII, r. 10 
•that right is not affected by the attachment. — Madan v. Rebati, 23 0. L. J. 115. 

’ Sag Deokinandan v. Jatvad Bussain, 106 I. C. 356 : A I. E 1923 Pat. 199. 
But in Taraknath v, Sanat Kumar, 33 C. W. N. 805 : A. I. B 1929 Cal. 494, it 
’has been held that a contract for sale entered into before attachment would 
not create any interest or charge on the property which would prevail over 
the attachment. In this case different views ware taken by Gumming, J. and 
Pearson. J. as to the basis of the decision in Madan v. Rebati, noted 
•einte. 


Where a judgment-debtor's interest in the joint family property is 
attached before judgment, and after such attachment and decree, ho dies, his 
-co-parcenary interest in the property passes by survivorship to the other 
members of the family, the decree-bolder is not entitled to have his share 
--sold in execution of the decree. — Subrao v. Mahadevi, 38 B. 105 : 21 I. C. 330 : 
15 Bom. L. E. 848 ; Sunderlal v. Raghunandan, 3 P. 250 : A. I. B. 1924 Pat. 
465 : 83 I. C. 413. But a contrary view was taken by the Uadras High 
Court in Sankaraltnga r. Official Receiver, 49 II. L. J. 616 : A. I. E. 1926 
.Had. 72 : 92 I. C. 504, whore it was held (following 5 C. 148 (P. C.) and 26 
,H. L J. 517) that an attachment before judgment has the effect of preventing 
•.the interest of the deceased judgment-debtor from passing by survivorship 
'in a case where the judgment*debtor dies after decree ; though in case the 
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jucigment'debtor dies before decree, his interest passes by eurvivorabip to 
other members of the family . — Muthaya CkeUiar v. iafes7imGn2tt,{l93l)- 


M. W. K. 1015. 


Where a person to whom a decree haa been mortgaged has been appointed 
asa Heceiver in a anit upon the mortgage, hia right to execute his decree as a 
Eoceiver IS not affected by the fact that the decree has, subseguent to ba 
appointment as a Receiver, been attached before judgment by another credits 
of the mortgagor . — Nadirihaw v. PiirshoUaw Das, 118 I. C. 694 ; A. I. E. 1929 
Bom. 279: 31 Bom. L. R. 320. An attachment before judgment does not 
affect the rights of a mortgagee of immoveables— Bhrahiia Eaii v. Kocr 
Mahomed, 8 R. 494 : 128 I. C. 839 ; A. I. E. 1931 Rang. 49, 


Attachment before judgment not to bar rights of other decree* 
holders, — Attachment before judgment does not prevent the properly from 
being attached and sold in exeeutioo of any other decree against tbesama- 
jndgment'debtor -^Bishesar Das v. Arnbika, 37 A. 575; Smdtit v. SrrsG««‘C, 
33 C. 639, 843; 10 0. W. N. 634; Madhvsudan v. Rash Mohan, 21 0. .h.J. 
614; Rarnandan v. Pran Nath, 11921) Pat. 205: 61 I, C. 922; 
Dhanddev v. Rampratap, 45 B. 360 : 22 Bom. B. B. 1407 ; Cassim v. Am 
Rader. 91 1. C. 98 : A. I. E. 1926 Rang. 85. 


11. Where property ifi under attachment by virtue 9^ 
the provisions of this Order and a deeve® i 
subsequently passed in favour of the plamMUj 
it shall not be trecessary upon an 
for execution of such decree to apply 
re-attachment of the property. 


Property attach* 
cd before judg- 
meoc not to be re- 
attached in execo* 
tion of dfccteo, 


COMMENTARY. 

Alterations and their olfect.— This rule corresponds ^ ' 

C. P. Code, 1882, with some additions and alterations. The words ^ 
is siib^eqventlu passed " have been substituted for the words 
given’': and the words " upon an application Jor txecsiiion of such oe 
apply for a rr-atiaciment of the property^' have been substltnl^” ** 
words, “ to rc-attach the property in execution of such^decroo. \ppU‘ 
occurred in tho old section. By the addition of the words ^ upon an 
cahon ” it has now been made clear, that after obtaining a uccreo,^^^^ 
plaintiff must appiv for execution like aoy other creditor under • - ^ 
G. P. Code. 1882 lOr. XXI. r. 11 (2)1. The above aroondment^^ 
made adopting the law as laid down in 12 B. 400 and S3 C. 639 ; 10 • • 
634. noted below. 

Order XXSVni, r. 9 applies only to what happoQS boforo deer^ 
what bappoDfl after the decree is dealt with by this tnlo.-^Shrintvaf • , jj_ 
Sabaji, 53 B. 543 : IID I. 0. 769 : A. I. R. 192D Bom. 821 : 31 Bo®* 

G52. 

Reattachment. — It is only when a decree is Bvhucqucolh' 
favour of the plaintiff tliat rcattachmeut in ocecotion ol 
unnceoaB.ar>*. But when the stut ta disroisscd, attachment boforo J^jjy 
tertninatos with the disraiBsal of Iho suit ; and if the suit 
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decreed on appeal, a fresh attachment is necessarj* for the validity of the sale 
in exccntion of that decree.— i?flm Chand v. Pttam Mai, 10 A. 506. 

■When property is attached before jodgment, the fact that a decree is 
made in the pluintiil’s favour docs not determine the attachment ^7h^ch 
continues in force.— Seramfco Nathv Sourendra {1919) Pat. 465: 

63 I. C. 20. See Shivlal v. Tantram, 113 I. C. 353 : A, I. R. 1928 Bom. 444, 
and when there has been a decree followed by an execution petition the 
property attached before judgment is treated as " property attached in 
execution ” within the meaning of Or. XXI, r. 57, and hence upon the 
dismissal of such an application for execution on account of the decree* 
holder’s default in taking steps to enable the Court to proceed further with 
the execution, the attachment ceases. — Meyyappa Ghettiar v. Ghtdambaram, 
47 M. 483 (F. B.) : A. I. E. 1924 Mad. 494 : 79 I. C. 144 : 46 M. L. J. 415 : 
34 SI. L T. 118 (1924) SI. 'W. N. 392. (For other cases on this point see 
notes to Or. XXI, r. 57, onic). 

■Where the decree-holder applies for execution by bringing the attached 
propert ' ,’ ^ for default the attachment 

before • • comes to an end under the provi- 
sions o . • lecree-holfler merely endeavours to 

execute the decree by sale of moveable property only and not of the immove- 
able property attached, the attachment before judgment will not come to 
an end by the dismissal of the application for execution ; and further, the 
deoree-holder's request that he may be given a rateable share in the proceeds 
of the execution of a decree got by another dccree’bolder, does not amount 
to an application by the decree-holder for sale of the attached property.— 
Shrinivas v. San Sahaji, 53 B. 543 : 119 I. C. 769 : A. I. E. 1929 Bom. 
321 : 31 Bom. L. E 652. 

Under S 490 (r. 11), read with S. 273 (Or. XXI, r. 63), whore the pro- 
perty of a judgment-debtor attached {»i.. 

by stress of the attachment, and, • ’ . ■ 

creditor will he entitled, without 

tion out of the sale-proceeds of such property under S. 295, 0. P. Code, 
1882 (S. 73). — .4r7jaro Feeroifi/a v. Annamala Ohtlty, 31 M. 502 : 4 
M. L. T. 348. 

A decree-holder who has attached before judgment is not entitled under 
, S. 295, C P. Code, 1882 (S. 73), to a rateable distribution of the assets 
unless, subsequently to his decree, be has applied for execution under 
S. 235. C. P. Code. 1882, Or. XXI, r. 11 (2). Section 490, C. P. Code, 
1882 (r. 11), does not by implication -confer upon a decree-holder who has 
attached before judgment, the right to come in under S. 295 (S. 73) and 
share in the distribution of the sale-proceeds of the property which he has 
attached.— Pafffl«yt Sharpurji v. Jordan, 12 B. 400 (referred to in Setedut 
Soy V. Sree Canto, 33 0. 639 : 10 C. W. K. 634). See also Arunachellam y. 
Bajee Sheik Meera, 34 M. 25. 

An attachment bofote judgment, though it gives a security, does not 
create apy charge on the properly attach^, which remains that of the 
defendant. Nor does a decree following such attachment place ipso facto 
in a better position the creditor, who must apply for execution from which/ 
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lie ia not exempted by S. 490, 0, P, Code, 1883 (r. 11). On socfa ftppli* 
cation for execution, the attachment before judgment enures and becomes 
an attachment in execution. Bat neither attachment before judgment nor 
•process incidental thereto, Buch as sale of goods attached prior to decree 
under S. 269. 0. P. Code (Or. XXI, r. 43), gives a decree-holder applying for 
-execution any right to preferential treatment over another judgment-creduor 
^ho has also before the date of Buch application himself taken execution oi 
'his decree . — Sewdtit Roy v. Sree Canto, 33 0. 639 : 10 G. W. N. 634. 


Where another creditor attached .and brought to sale the property attache 
before judgment, and the jodgmont-dabtor paid the amount of the seron 
-decree and the sale was sat aside, it was held that the attachment be ore 
judgment revived and the first decree'hoJder could bring the property 
in execution without a fresh attachment . — Firm named Ghaitanya v. 
■Chandra, U C. L. J. 553: 99 I. C. 895: A. I. B. 1927 Cal. 240. 

The effect of this rule is to put a person attaching before 
the same position as if he bad attached after decree, if a decree is 
bis favour after attachment before judgment . — Ramaswamy v. e 

17 M. L J. 488; Ram Rian Lallx. Naihu Ram, 2 P. B. T. 

P: L. J. 382. 

An attachment applied for before judgment but actually 
decree has still the force of an attachment before 
Or. XXXVIir, and the provisions of Or. XSXVirr do not laydown itape*-^ 
tivoly that the attachment should be actually effected before jnnS® .gV 
. Venfsatasubbiah v. Venkata Seshaiya, 43 M. 1 : 48 I. 0. 233 : 35 M. D- *'• 

Objection by defendant that property attached before 
is not saleable.—The fact that a defendant did not raise any cached 

S. 60 on the ground that the property is not saleable when it . ^Jj^q 
before judgment does not preclude him from raising that objec ‘ 
application for execution of the docroo is made after a decree is su 
passed in the suit . — Basiram v. Kattyayani, 38 0. 443. 

Reattachment does not operate as ^ 

before judgment.— Eeattacbmont in execution of a decree t» 
attachment is nooosaary under this rule, is not by itself a «;7ess “ 

mont of the attachment before judgment unless there was A I- ^ 

manifest abandonment. — v. Shetkh Sabentddin, DGp- 41 
1939 Cal. 465. 


12. Nothing in this Order shall be deemoS to 

A6ricoitor.lpro- tlio plaintiff to'apply for tho 
eu« rot ait«ch- agrioultnral prodaoe in tho to 

able before jodg- agriculturist, or to empower tbo U 
order the attachment or production 

produce. 


COMMENTARY. 


il of io'l'*' 


History. — “Tho rulo roprosonta ,ho viowa at tho 
, oxprosaod in tho former Bill."— 5« tha Iteport oj the Speetal 
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Compensation for Improper arrest or attachment. — Section 491, 
0. P. Code, 1882, •which contained provisions for compensation (or improper 
arrests and attachments has hcen relegated to tho body of the Code as S. 05, 
and all the cases bearing on the point have been noted under that section. 
Besides the cases noted under S. 95, see also tho following casos: — 

An order under S. 483, C. P Code. 1832 (Or. XXXVIII, r 5), whoro tho- 
application has beon made on insnfiiciont grounds roust necessarily cause 
damages to the credit and reputation of the imrty against whom tho order 
is made, and general and special damages are recovorablo. Quare — ‘Whothor 
it is necessary to prove that the defendant acted maliciously in tho above 
case . — Palani Ktimarasatnia v. Udayar Nadan, 32 M. 170 • 18 M. L J. 490. 

Pending a civil suit against him, the defendant was arrested before 
judgment, 'but was afterwards released. Ho then made a claim of 
Rs. 25,000 against the plaintiff as damages for his wrongful arrest and 
applied to include in the suit his counterclaim of Rs. 25,000. Held, that the 
question which the defendant desired to be tried was not one which ought 
to be tried by counterclaim . — lilaQOomal Jethanand v. Hamid Sin AH, 10- 
Bom. L R. 1002. 

No appeal will lie from an order under S. 491, C P. Code, 1882 (S 95), 
granting compensation to a person against whom an attachment has been 
obtained upon insufficient grounds — Loknatk v. Amir Stngh, 28 A. 81 
{Harasinga v. Qovinda, 24 M. Q2/ollowed). 

Section 104 ig) of the present Code has given an appeal from an order 
under S. 95. The cases (28 A. 81. and 24 M. C2) have been overridden by 
S. 104 (ff). 

Small caase 13- Nothing in this Order shall bo 
Court not to attach deemed to empower any Court of Small Cjiubgs 
I mmoveable pro- to make aB ordor for tho attachment of iinmo* 
veable property. 

COMMENTARY. 

Scope. — This is fl new rule added by tho Amending Act I of 1920 to 
set at rest the provicQs conOicting decisions as to whether a Small Grai'.i' 
Court bad power to make an order for tbeattaebroont of immovoablopro/JCi tj 
Its effect is retrospective because the said Act is a declaratory act and nnl . 
repealing or amending Act and a right to apply for the altacbment i'; • 
processual right, and so the usual presumption that an Act is not n t’-r y. 
tive does not apply ; and an intenm order of attachment before judgu’.’.r >■ ; 
a Small Cause Court before the passing of the Act which was inude i.> •'S 
subsequent to tho coming into force of tho Act is void. — MuHn f<r. /■ 
Ayyasicami, 113 I. C. 416 : A. I. R. 1923 Mad. 1173 : 65 M. L / ' 

notes of S. 7, C. P. Code, ante. 
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TEMPORARY INJUNCTIONS AND INTERLOCUTORY 
ORDERS. 


TEMPOEiEY IHJEHCnOHS. 


1 . Where in any suit it is proved by affidavit or other- 
wise— . 

Cajcs in which (a) that any property in dispute ins 

temporary injanc- jg jn danger of being wasted, damaged or 
tion may tie arant- alienated by any party to the suit, or wrongfully 
sold in execution of a decree, or 
(5) that the defendant threatens, or intends, to remo™ 
or dispose of his property with a view to 
defraud his creditors, 

the Court may by order grant a temporary injunction to restrain 
such act, or make such other order for the purpose of staying 
and preventing the wasting, damaging, alienation, sate, 
removal or disposition of the property as the Court thinks 
until the disposal of the suit or until further orders. [S. 


COMMENTARY. 

Mtetatlens. — This rule cotcespande to S. 492, 0. P. Coda, 1833, vii 
eome additions and alterations. 

The word “ fuAere” has been substituted for the word “whan'’iot® 
beginning. 

In clause (6). the word "inUndf” has been substitu ted for the ^or 
*' is about, ” and the wo»ds a viev}" haYO been substituted for 

words “ with intent ” which occurred in 01. (^} of the old section. 

In the last para, the words “ or make such other order, ’’ have bean 
stitutcd for the words “or give such other order” which occurred JO 
old section ; and the words unlU the disposal of the suit or vnid p'' 
orders, '* hace been added, after the words ” as tho Court thints fit. 


Injunctfons. — An injunction is an order or command 
party from doiog that which ho is uudor a legal obligation not 
- ■ - ■ - and f>eroetuai TomporaO 


injunctions are of two kinds, temporary and perpetual. 


ootil 


injunctiona are such as are to continuo until a specified time, or 

further order of the Court, They may bo granted at any 

and are roguUtod by the Code of Civil Proceduro {S. 91 and Or. 

rr. 1 and 2). Tho object of the temporary injuactioo is to or 

chtovous malicious waste, unlawful alionatloQ, fraudulent rnmo S.g|j 

dispos-il or wrongful eoizuro in exocutioa of tho property in uotU 

tho trial of tho suit, to preserve the property in dispute io ff 
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tho further hearing of the caso or until further order ; it is moroly provision* 
al in its nature and docs not conclude a right; and it may be dissolved 
at any time under S. 95 and Or. XXXIX, r. 4 of the C. P. Code, on defon- 
dant's showing sufliciont cause to tho satisfaction of the Court against tho 
-order granting the injunction. Before granting a temporary injunction it 
must be proved to the satisfaction of tho Court that unless tho defendant 
is immediately restrained by an injunction, irreparable loss or damage will 
be caused to the plaintiiT, during tho ponding of the suit. A perpetual 
-injunction can only be granted by tho decree made at tho hearing and upon 
the merits of the suit: the defendant is thereby perpetually enjoined from 
the assertion of a right, or from the commission of an act, which would be 
■contrary to tho rights of the plaintiff. It is regulated by Ss, 55-57 of the 
Specific Relief Act (I of 1877). 

Principles governing temporary injnnotions. — The effect and 
object of an infm'ni injunction is merely to keep matters in $talus quo until 
the final disposal of the suit, and the principles on which such injunction 
will issue or will be continued pending the final disposal of the suit are well 
•settled. The person who seeks the aid of the Court in that behalf must, as 
a rule be able to satisfy the Court on three points : (l) that there is a serious 
question to be tri^d at the hearing, and there is a probability that he will 
be entitled to the relief sought by him or in other words, that be has a 
jin'ma/oeiecase to go to trial, (3) that the Court’s interference is necessary 
to protect him from that species of injury which the Court calls irreparable 
before his legal right can bo established on trial, and (3) that the compara* 
tive mischief or the iDcooveoience which is likely to arise from withholding 
the injunction will be greater than that which is likely to arise from granting 
it.'— jDaWy OazetU Press Ltd. v. Karachi Municipaltty, 127 I. 0. 690: 
A. I. B. 1930 Sind 237. This ad interim injunction is merely provi* 
sional in nature and it docs not conclude or purport to conclude 
a right. — The Bindu Panekayat of Ldki v. Ths Makomedan Com' 
♦nufiity o/ Lot*, A. I, E. 1923 Sind 02: 21 S L R. 368. The granting of 
such an injunction under the powers conferred by this rule is a matter 
of discretion. True, it is a matter of judicial discretion. But if the Court 
which grants the injunction rightly appreciates the facts and applies to 
those facts the true principles, then that is a sound exercise of judicial 
discretion.— Per 'White, 0. J. in Subba NatduT. Baji Badsha,^Qli.. 163. 

It should not be lightly granted because it would bo a serious thing if 
tho persons in possession w«re restrained from making uso of tho property 
merely because a suit has been iustituted with reference to the property. It 
is only in cases where property, which it is essential should be kept in its 
-existing condition during the pendeocy of the suit, is in danger of being 
wasted, alienated or damaged that the Court ought to iuterfere so as to 
restrain persons who may turn out io the final event of the litigation to be 
the actual owners of the property from proper enjoyment and possession of 
it.— Rev? Dunlop <£ Co. v. Satiah Chandra, 46 C. 1001 : 23 C. W. N. 677 ; 
29 C L J. 584. See Lalbharethi v. Panehayat Ahhada, 110 L C. 621. 

The general principle applicable to a caso of interim injunction is that 
where a permanent injunction canuot bo given, no prayer for a temporary 
injunction will be allowed.—RiiAntt Prasad y. Sashi Bkusan, A. I. E. 1923 
Pat. 133. 
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Tho Court, in granting-an ad interim injunction,' ■will first sea that- 
there is a bona fide contention bet'tveen the parties, and then on which side, 
in the erent of obtaining a successful result to the suit, will be the balance 
of inconvenience if the injunction do not issue, bearing in mind the principle- 
of retaining immoveable property in status quo. — Gomes v. Carter, 1 Ind. 
Jur. N. S 411; Begg Dunlop d Go. v, Satish Chandra, 46 0.1001: 23- 
0. W. N. 677 : 29 C. L. J. 584 ; Krishna Chandra v. Sem Chandra, 21 
C. L. J. 462 : 29 I. 0. 855 ; Doherty v. Allman, 3 App. Oas. 709 ; Suhha v, 
Saji Bad^ha, 26 M. 168, 176 ; Allah Din v. Shankar Das, 66 L 0. 699 ;■ 
Kanshi Bam v. Sharf Din, A. I. B. 1923 Lah. 356 : 66 I. 0. 161 ; Kenneth 
Arthur Sill v Banjan Baydhan, 75 I. 0. 859. 

The withdrawal of a relief as to permanent injunction would not- 
always preclude the plaintiff from obtaining a temporary injunction of ^ 
like nature because the other reliefs asked for in the suit may be sufficient 
for the purpose. — Nandalal v, Kalipada, 36 C. W. N. 290 : 54 0. L. J- 317- 

A person who seeks the aid of the Court by way of interlooutpry injunc- 
tion must as a rule be able to satisfy the Court ( 1 ) that there is a senous 
question to be tried at the hearing and that on the facts before it there is ft 
probability that he will be entitled to relief, (2) that the Court’s inter 
forenco is necessary to protect such person from that species of injury whico 
the Court calls irreparable before his legal right can be established 
trial, and (3) that tho comparative mischief or the inconvenience 
is likely to issue from withholding the injunction will be greater than that 
which is likely to arise by granting it. 

Thus when a mortgagee or attaching creditor is proceeding to sell the right 

title and interest of his debtor, the balance of convenience is in 
the creditor, that no injuDction should issue in such cases and all that ^ 
Court might do ex niajeura cautila is to require the creditor 
undertaking that at the time of the sale, whether it be through Court 
otherwise, the intending purchasers should be informed of the pendency 
the suit. — Tsmail v Tayaballi, A. I. B. 1929 Sind 182. 

In a suit by sons for • '■’* --‘■o by thoir father 

with whom they form a j ■ • . ' jrarj' ' 

can be granted to the ■ ■■ oort to reco 

finding as to whether the plaintiffs are entitled to contest the 
made by their father on the ground that it was not bowa^de. — ca 
V. Bri] Bhusan, 110 I. C. 118 : A. I B. 1928 X^h. 235 ; 29 Punj. h. 1‘- 

In a suit by sons for partition and declaration that the debts 
by their father wore illegal and immoral, if tho' sons 
temporary’ injunction to stop the etUo threatened by some of ® 
the chief ground for granting or rofnsing an injunction is whoth®*'» 
from considerations of balance of convenience and inconvenient* 
plaintiffs have or have not a bona fide claim, and in deciding 
inevitable that the Court should pre-judge tho merits of tho case to a ce 
extent.— r/ffwl V. Dawoo, 127 I. 0. 345; A. I. E. 1931 Nog. 106. 

AVboro^ it is shewn to tho satisfaction of tho Court that the 
possession is llkclyto ondangor or make away with any ? Ifendao* 

tho suit, tho Court in such a case ought to issue an injunction to Ibo ac 
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to rofrain from the particular act complained of. and, in oaso of necessity, 
appoint a receiver or manager of ao much of the property only ns is in 
dispute. — Joy i^aram v. Sktb Persad, 6 W. K. Misc. 1. Sm also Mun Mohinu 
V. Ichatnoyee, 13 W. E. GO. 

The power of a Court to attach property and to appoint a receiver 
extends only to the better management or custody of any property which 
is in dispute and ceases when the suit comes to an end. An injunction 
in respect of property cannot bo maintained after a claim is dismissed or 
pending an appeal . — Moheooddeen v. Ahmed Sossein, 14 W. E. 384. 

A Civil Court has no right to issue an injunction which would have 
-the efiect of staying proceedings in a Criminal Court . — Munnt Begum v. 
Dooli Chand, 2 1. C. 266. 

The distinction between a case in which a temporary injunction may 
be granted and a case in which a receiver may be appointed, is that, while 
in either case, it must he shown that property should bo preserved from 
waste or alienation, in the former case it would be sufficient if it bo shown 
that the plaintiffi in the suit has a fair question to raise as to the existence 
of the right alleged, while, in the latter case a good prima facie case has 
to be made out.— CAandidaf Jka v. Padmanand Stngh, 22 0. 459 ; Guru- 
somi V. Chinna, 10 L. W. 551 : 63 I. 0. 760. See also Nasarvanji Cowasji 
Afj'ani v. Shahjadt Began, 24 Bom. L. E 370. 

No Court would grant an injunction against persons residing outside 
its jurisdiction and not subject to its jurisdiction in case, where there would 
he no means of enforcing the order. Bat where the acts complained of 
are acts taking place within the Court’s jurisdiction and the party although 
■ a resident outside the Court’s jurisdiction appears in the suit and submits 
personally to the jurisdiction of the Court (not under protest or to question 
the Court’s jurisdiction) the Court has power to grant an injunction against 
him. Before granting a temporary injunction the Court must be satisSed 
in the first instance that the plaintifT applicant has a fair question to raise 
as to the existence of the rights alleged and further that the defendants •have 
infringed or are threatening an infriogement of these rights.— AfoAaro/* 
Bahadur Singh v. Eukum Chand, 71 I. 0. H : A. I. E. 1923 Pat. 209: 
4 P. L. T. 48. ^ 

A obtained a decree against B and others (Hindus), on a title of 
purchase from them, for possession of an undivided moiety of a dwelling" 
house, to the remaining moiety of which G a (Hindu) was jointly entitled. 
On A’b proceeding to execute his decree, C brought a suit alleging that A had 
obtained no title under his purchase, and praying for partition of the 
property and for an interim injunction to restrain A from executing his 
decree pending the partition suit. The Conrt granted the prayer . — Anant 
Eath V. ifacltnfosft, 6 B. Ij. S. 571. 

The plaintilTs, being in possession of a dock used for docking and 
repairing vessels, and being threatened by the defendant with an ejectment 
Boit, sued the defendant for specific perfonnance of the contract and for an 
injunction to restrain him from ejecting them until the completion of the 
repairs of their two vessels. Both parties filed contradictory affidavits, 
BTtid, that, looking into the inconvenience of allowing the same matter to 
C. P. C.— HI 
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be litigated simultaneously in different Courts between the same parties, 
an interim injunction may issue although there is a contradiction on the 
facts . — Moran v. Eiver Steam Navigation Company, 14 B. L. E. 352. 


The plaintiffs, who were in possession of certain premises, brought 
a suit to restrain the defendant from selling a share in them which he had 
attached in execution of a decree upon a mortgage, to him of that share, 
and to set aside the deed of mortgage, on the ground that the mortgagors 
to the defendant had no interest in the property at the time of their mort* 
gage to him (defendant). The plaintiffs applied for an ad interim injunction 
and the Court granted the application . — Bup ^Lal v. Mahima Chnnder, 5 
B. L. E. 254 ; Sree Narain v. Mtller, 5 B. L. E, 254-nc/c. 


r. .. In a suit to restrain the defendant from using the plaintiff’s alleged trade* 
mark, the plaintiff applied far an ad interim injunction. Held, that the 
plaintiff’s right to an ad interim injunction depended on his making out 
a strong if not an overwhelming ijnma/actc case . — Beddaioay dCo. v. Sthroitr 
Smidt d Co., 8 C. W. N. 151. 


The Court has to be satisfied that the applicant has a prima facie case, 
and further that the protection of his interest requires the issue of a 
rary injunction . — Vathiar Bamanuja v. Aiyanachariar, 23 M. L. J- 3^®' 
Kalidas v. Prohal Chandra, 18 I. C. 394. See also Sant Lai v. Ishar 
46 P. L. E. 1919 : 51 1. 0. 108 ; Begg Dunlop d Co. v. Salish Chandra, ^ 
C. 1001 : 23 C. W. N. 677 : 29 C L. J. 584; Sundar Singh v. Bamsarandat. 
6 L. L. J. 262 ; Upendra Nath v. Union Drug Co. Ld., 43 0. L. J. 405 : » 
I. 0. 667 : A. I. E. 1926 Cal. 837. 

In a suit for a permanent injunction, a temporary injunction ought not 
to be refused where the refusal would defeat the object of the 
amount to denial of justice to the applicant . — Gunabala v. EemnaUn*, 

1. C. 24. 


The defendant company acting under a bona fide claim of right 

. * ■ ' '* ' I ' » . •» -■* aJready finished coDstrac o 

, a declaration of their un 

^ ^ out injunction « 

defendant company from interfering with the same and also appiiCQ 
temporary injunction. The first Court granted the temporary injunc 
The High Court sot aside the order granting the temporary injunction o 
ground that the balance of convenience was in favour of the do on 
company being allowed to continue the mining operations, the ^ 
having stood by and allowed the defendant to spend a considerablo 
money. Principles on which temporary injunction should be grantea V 
out.^Singaram Coal Syndicate v. Indra Nath, 10 0, W. N. 173. 


An application for a temporary injunction by the defendants ^ [[gn 
plaintiffs should, ponding the disposal of the suit, bo restrained by inj 
from interfering with the defendant’s right to worship in, and 'a 
access to, the temple does not fall either within Cl. (a) of * , _ 1 

Or. XXXrX, r. 1. 0. P. Code.— iTaron’ Chand v. Maharaj 


X . U. *1. UU\J. 


An injunction cannot bo issued on a more allegation that the 

ant wished to realize debts by bringing actions in Court, witu 
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• of an intention of waste, damage or alienation.— Projimnonwyec v. 
Woomamoyeg, 14 W. R. 409. There mnst bo some evidence that the property 
■in dispute in the suit is in danger of being wasted, damaged or alienated by 
•any party to the suit.— ZJftunrfiran v- Chandanbat, 2 B H. C. R. 98. 

In a suit for the specific performance of an agreement to grant a lease, 
‘the Court should grant a temporary injunction to restrain the defendant 
»from granting a lease to any other person for the disposal of the suit. — 
Promathanatk v. Jagannath, 17 C. L. J- 427 : 16 I. C. 359. 

A Court cannot be asked to give the relief which forms the cause of 
-action in the suit, under colour of a temporary injunction. — Brojendra Kiskore 
w. Nawab Syed Abdttr Sobhan, 21 C. Ii. J. 464. 

An injunction although subsequently discharged when the plaintiff’s case 
failed, must be obeyed while it lasts. — Eastern Trust Co. v. McKenzie Mann 
d Co.. 20 C. W. N. 457 (P. C.) : 35 1. C. 378- 

During the pendency of an application to restore to file a suit which had 
been dismissed for default, a Court has no jurisdiction to pass an injunction 
order, as there is no suit pending then.— i?om Samp v. Emperor, 77 I. 0. 
238. 

Temporary injunction in sait for declaration oDly.--~Although a 
bard and fast rule cannot bo laid down that an ai interim injunction can 
sever be granted in a suit for declaration, it should not be granted when in 
that suit there is no prayer for consequential relief or for a perpetual 
injunction and where the plaintiff, if successful in his suit for declaration, 
•must bring another action for enforcing the right which be seeks to keep 
undisturbed by such injunctiou. —SAiroman v. Banla, 8 L L J. 239. 

Temporary injunction restraining proceedings in LegisIatlYe 
Connell — A temporary injunction can only be granted if the Court is satis- 
fied that in all probability the declaration which is the foundation of the 
permanent injunction will be made when the suit comes to be tried. The 
■Court cannot make a declaration that a Bill in the form in that moment 
which is sought to be introduced in the Legislative Assembly is ultra vires, 
because a Bill as such has no legal effect, and if the declaration is meant to 
refer to the Act which may be passed, the Court is invited to deal with a 
'future and hypothetical question which may never arise. It follows that 
no temporary injunction cau be passed in such a case — Mulji Haridas v. Sir 
Ibrahim Bahimtulla, 34 Bom. L. R. 231 : A. I. E. 1932 Bom. 166 (distin- 
•guishing Kumar Shankar v. H. E. A. Colton, 85 I. C. 14 : A I. E. 1925 Cal. 
373, in which it has been held that proceedings of a local legislature could 
'be held to be ultra vires on the ground that they were inconsistent with the 
provisions of an Act of the Government of India). 

Against whom injanetton can be Issued. — An injunction under this 
rule cannot be issued to a Court but only to a party, and an injunction to a 
party contemplates that soma property, the subject-matter of the suit, is in- 
danger of being wasted. — Raja Ram v. Dharam Das, 3 A. L. J. 601 ; Sant 
Lalv, Ishar Das, 46 P. L. R. 1919: 51 1. G. 103; Malhiuddinv. Athar 
Bossain, 44 I. C. 496. 

During the pendency of an application by the mother for the guardian- 
iship of her minor girl, the Court on the application of the mother, granted 
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an injunction restraining the bridegroom's brother and some other persons 
who were residing out of the jurisdiction of the Court, and who were not 
parties to the proceeding, from marrying- or allowing the marriage of the 
minor. Beld, that S. 12 of the Guardian and Wards Act {VIII of 3890) 
authorizes the Court to make such order for the protection of the person of 
the minor ; and that the mere fact that a person resides outside the jurisdic- 
tion of the Court is not per se sufficient to prevent the Court from granting 
an injunction. — Earendra Nath v- Brtnda Bant, 2 C. W. N. 521. 

Injanotion against a person not a party to the suit.— No injunc- 
tion can be granted under this rule against a person who is not a party to 
the suit. — Bam Sunder V. Ram Dheyan, (1918) P. 302 : 46 I. C. 224; 
Saran v. Maulu, 96 I. 0. 640 : A. I. R. 1926 Lab. 284. 

" Property in dispute in a suit”. — The property in respect of which - 
an injunction may be granted nnder CL (a) of this rule must be property 
in dispute in the suit and no other. — Joy Narain v. Shib Persad,6'^.^- 
Misc. 1. No injunction can, therefore, be granted to restrain a man who is 
alleged to be a debtor from parting with his property. — Sunder Singh v. 
Bam Saran, 6 L. L. J. 262 : 81 1. 0. 322 : A. I. B. 1923 Lah. 227. 

Power of Court to issue iniunotion where defendant resides out* 
side jurlsdiotloD but has property within jurisdiction.— On an appliea* 
tion for a temporary injunction to restrain a sale in execution of a decree, 
pending a suit, the applicant must show fi, prima fade c&se. A Court has 
jurisdiction to issue an injunction upon a person residing outside its tern* 
torial limits if he has property within the jurisdiction against which the 
Court could proceed in the event of any contempt of the Court’s authority.'" 
Bameshwar Singh v. Gaganand Singh, 1 P. L. B. 462 ; 75 I. 0. 383. 

” Wrongfully sold in execution of a decree.” — By these, words, tha 
Ijegislatnre intended that an injunction might bo granted when proper 7 
which the claimant claimed to be his was in danger of being sold in 
tion of a decree against another person or even against himself.-"-^^”^ 
Khan v. Banke Lai, 33 A. 79 (P.B.) : 7 A. L. J. 932. 

The Rules Committee of the High Court of Allahabad has nowatnend^ 
Or. XXXIX, r. 1 (a) by deleting the words " or wrongfully sold in e'cecu i 
of a decree ” and in a case which came up to that High Conrt after 
amendment, where one K obtained a money-dcorco against M, tho nu 
of Gand attached a building in oxocution of tho decree, but G success a ^ 
objected to tho attachment claiming the building as her property, an 
subsequently brought a suit for declaring that the property was 
in execution of liis decree nod succeeded, and in such appeal 
decision when O applied for execution it was hold, that G had that 
under tho law as it stood before the said amendment by tho Rules Coni 
and if the previous law were in force, this was pro-eminently “ 
which an injunction should havo been granted but in view of tho arrro 
no relief could Ikj granted to her and her application for injunction 
l>o refused, olthough the result would ho that tho house would 
execution, and if O succeeded in second appeal, she would bo . ll6 ■ 

another litigation with tho auction-purchaser. — Qomti v. Konhatya 
I. C. 794 : A. 1 . 11 1929 AH. 115; 27 A. L. J. 214. 



< 0r. XSXIX. 
r. 1. 


TEIJrORART INJUNCTIONS 


2239 


A prohibitory order by way of injanction can bo issued so long as tho 
' property in dispute win danjer of hang mungfuMy sold in execution of a 
- decree, but once it is sold no such order can be passed.— ZJAarom Cftond v. 
. Afiisuj Bussan Kaisha d Co., 64 I. C. 923. 

" With a view to defraud his creditors.’* — Tne threat or intent to 
'Temove or dispose of property with a view to defraud creditors must be 
proved by dohnlte evidence. — ffaltan v. jlfusst. Shanno, 6 L. I». J. 

■293 : 85 I. C. 83 : A. I, B. 1924 Lah. 718. 

Temporary injanctioD to restrain exeeution of decree lawfully 
‘ obtained cannot be granted.— A Court has no power to issue a temporary 
'injunction to restrain the defendant from cxecnting a decree lawfully obtained 
shy him.— Farodo Charijulu v. Narasimha Charyulu, 93 I. C. 615 : A. I. B. 
1926 Mad. 253. 

Temporary injanction to stay execution and sale — When there is 
-a bona fide contention to be determined between the parties and the balance 
■of convenience is that the execution sale should be stayed, an ad interim 
injunction to prevent the sale should be passed.— .Noteaf Ktskore v. Santosh, 
.123 I. C. 527 A I. B. 1930 Lah. 103: 31 P. L. B. 687. 

After rejection of a claim, the unsuccessful party may institute a suit 
•under Or, XXI, r. 63 of the 0. P. Code and ask for a temporary injunction to 
stay sale, and a temporary injunction may be granted when the property 
which the claimant claimed to be his is in danger of being sold in execution 
of a decree against aootber person or even against 'h\meo\i.-“Abdulla%'Khan 
T. Banke Lai, 33 A. 79 (F, B ) : 7 A L J. 933 (10 A. 80 followed ; 26 A. 311 
•euerru|ci). Sie also Brojenira f. Rup Lall, 12 C. 515 QollowedxxiNaTendra 
•V. Baji Abdul, 35 I. C. 9), As to principles whxch should govern disposal of 
'application for temporary injunction to stay execution of decree, see Bhahkikan 
Singh V. Chakradhar Prashad, 9 I. 0. 237. 

In execution of a mouey-decree certain property belonging to the 
Judgment-debtor was attached, to which a claim under Or. XXI, r. 53, 
G. P. Code, was successfully preferred, and thereupoa the decree-holder 
-brought a suit under r. 63 for a declitatioo of the judgmefft-debtor's right 
to the property and the suit -r".- — *■ " 

•daot preferred an appeal to . . 

an injunction against the i • • , 

•could not be granted, inasmuch as it was impossible to say that the attached 
property was in danger of being “ >vrongfalIy” sold in executiou of a decree 
•within the meaning of this role. — In the matter of Chanio B»&», 28 A. 311 
■(10 A. 80, overruled). 

In a suit under Or. XXI, r. 63 after rejection of a claim to establish a 
Tight to the property attached and advertised for sale, an injunction to stay 
•exccntion proceedings ebonld not issue. The proper course is to apply by 
petition for a postponemsnt of the sale, the attachment continuiag.— 
laichmeeput Singh v. Secretary of State, 11 B. L. B. App. 27 : 20 W. E. 11 ; 
Doorga Chum v. Ashoolosh, 24 W. R. 70. 

After rejection of a claim, when the unsuccessfnl claimant brings a 
Belt nnder Or. XXI, r. 63 to establish his title to the property, his proper 
<oorse is to apply to the Court in which the suit is brought for an injunc* 
lion to stay the sale : the Court executing the decree cannot stay the sale 
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on his application . — Brojendra v, Bup Lall, 12 0. 515. Eeferred to io' 
AmirBulhin v. Administrator-General of Bengal, 23 0. 351, where it has been 
further held that a subordinate Conrfc may issue an injunction restrainiDj 
proceedings in execution pending before a superior Gourfr. 


After the dismissal of a suit brought by an unsuccessful claimant under' 
Or. XXI, r. 63 for a declaration of his right to the property in dispute, the- 
Court cannot grant a further injunction restraining the decree-holder fronj 
executing his decree, merely on the possibility of the appellate Court 
reversing its decision . — Gostain Money Buree y. Gout PersJiad, 11 C. 1^6. 
Bub where an appeal is preferred against the order of dismissal of a suit 
under Or. XXI, r, 63 and the property was sold in execution of the decree but 
possession was not delivered to the auction-purchaser, the appellate Court can 
granb <zd iuteriw injunction preventing the delivery of pos5ession.^l^®V<^ 
Ullah V. Gurdtt Singh, 127 I. C. 360 : A. I. R. 1930 Lah, 850 ; 31 P. B. B. 
972. 


There is no distinction between the cases of sale in exeontion of amoQsr 
decree and of a mortgage'deoree except this that in the latter case there is no 
attachment and that is -the reason why the claim sections such as Or. XAb 
r. 58 are not applicable to cases of a mortgage decree bub Or. XXXIX, r, 1 is 
intended to cover cases of this kind and a temporarj’ injunction refltrai^ns 
sale under an order absolute passed in a mortgage suit can be grauteS 
a suit is brought by a person for a declaration that the property 
ed to him and not to the judgment-debtor in the mortgage suit.*'!' 
Mahammad Mia v. Ebrahim Biswas, 35 C. TV. N. 910. 


Where a person claimed to bo a mortgagee of the property putobased • 
execution by the decree-holder himself and was proceeding in appeal toge 
decided whether his mortgage was before or after the attachment and 
for stay of conhrmation of sale in favour of the decree-holder and 
the order of stay was passed by the Court on certain condition, but 
was not communicated to the petitioner and the condition being ,ug 

the sale was confirmed, the High Court declined to refuse possession 
decree-holder ai»that stage but asked tbo decree'holdet to give 
mesne profits pending the result of the appeal.— -Benf v, Lachnian, U 
128: A. I B. 1931 Lab. 289 : 32 P. h. B. 171. 


The rule that a stay order issued by an appellate Court auspen 
power and jurisdiction of the executing Court to conduct further ^ 

from the moment the order of the superior Court is passed, cann ^ ^ 
extended to the case of an injunction passed under Or, XXXIX, r. 
Dharam Chand v. Mttsn* Bussan Kaisha d Co., 54 I. C. 928. 

fttjd 


Where an ancestral property was attached in execution of a .fjg 

d a suit to establish his right . 


a son ol the judgmont-deDtor jnstituteu a suit to estaoiisn ^ u‘o .* ® 
property, and made an application for a temporary' ^ ..yjjjed 

stay of sale pending the decision of the suit ; held that what 
for sale was the tights and interest of the judgment-dobtor in the P , |jj 
- - -- ... .. . »• ...rrtnciUlli . j 


and it could not bo said that tho property being ** wronsfui 
execution of a decree,” tho injunetiDn prayed for could cot ho fc 
Order granting on injunction without 'notice to tlio • 

’itTrniilnr w. Tt/rm Rntiih SUmrtl. *7 A 
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In a case in which the defendants have flnbmitted to the jurisdiction 
of a Coart by entering appearance, the Court has jarisdiction to grant 
an injunction restraining the defendants from executing in another Court, 
a decree which they had obtained against the plaintiff ; ^imar Ganga Singh 
V. Pirthi Chand, 1 P. 356. See also Maharaj Bahadur Singh v. Euhm 
Chand, 71 L 0. 11 : A. I. R. 1993 Pat. 209 : 4 P. L. T, 48. 

Stay of sale In execution of a decree of revenue 'Court. — The term 
'* decree " as used in the Cade of Civil Procedure does not include the 
decree of a Court of Revenue. Held, therefore, that an application under 
S. 492,0. P. Code, 1832, for stay of a sale in execution of a decree of a 
Revenuo Court under S. 93 of Act XII of 1881, cannot bo entertained by a 
Civil Court. — OnJear Singh v. Bhnp Singh, 16 A. 49G. 

The Revenue Courts are Courts of civil jurisdiction within the meaning 
of the C. P. Code, in that their decrees, when transferred in the regular 
course, are to be treated in all respects, as if they were passed by a Court of 
civil jurisdiction. 3eld, therefore, that an application under this section 
for stay of a sale in execution of a decree of a Revenue Court can bo enter 
tained by a Civil Court.— Ram Lochan v. Bent Prasad, 36 C. 252 : 9 C.- L. J. 
125 : 13 0. W. N. 791 (IG A. 490 dissented from \ 9 C. 295 (P. 0.) : 5 A. 406 
referred to) ; followed in Jit Lai v. Baja Eamaleswari, 16 0. L J. 555. 

lojunotion to restrain marriage. — Under S. 26 of the Indian Con* 
tract Act (Act X of 1672) every agreement IQ restraint of the marriage of a 
person who is of age is void and consequently no injunction can bo granted 
in respect of the breach of such agreement. 

This rule is not applicable to a suit for specific performance of contract 
to give in marriage, and the Court will not grant an tnterim injunction to 
restrain the defendant from making another marriage with a third person.— 
Gunput Naratn V. Bajun Eooer, 24 W. R 207: 1 C. 74. See, however, 
Nanabhai Ganpatrav v Janardkan, 12 B. 110; Venkata Charyulu v. Ranga 
Charyutu, 14 M. 316 ; Sarendra Nath v. Brtnda J?om, 2 0. W. N. 521 ; and 
Eanahi Ram v. Biddya Ram, 1 A. 549. 

Power of High Court to restrain a party from proceeding with 
a suit pending in another Court —It has been held by the High Court 
of Calcutta that the powers of High Courts to grant a temporary injunction 
are not confined to the terms of rr, 1 and 2 of this Order, and that these 
Courts have inherent power, under their general equity jurisdiction, to 
grant such au iujunction iudependently of the provisions of the Code, and, 
further, that such power can be exercised by a single Judge sitting on the 
Original Side of the High Court. — Mungle Chand v. Gopal Ram, 34 C. 101 ; 
Rash Behary v. Bhowani, 34 C. 97 ; Uul Chand v. Gill d Co., 44 B. 283 : 53 
I. C. 518 : 21 Bom L. E. 963. It has been held by the Bombay High Court 
that it has inherent power to restrain by injunction a defendant in a suit 
filed in the High Court from proceeding, in the Small Cause Court at 
Bombay, with a suit filed by the defendant referring to the same matter to 
which the High Court suit relates; Uderam Eyderdlly, 33 B. 469 
(/airamdas v. Zamonla, 27 B, 357 distinguished). Where pending the 
disposal of an appeal by the High Conrt the party had filed a suit in the 
lower Court and thereupon an application was made to the High Court for 

/ 
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proceeding with the suit till the 
halanr'o rtf rt^ appeal, the High Coart could grant the injunction if tbe 
lOQT n — Mukamadax.Jhania^ 

^ R-p31 Lah. 65: 31 P. L. E. 550. As to the Question 
-nrnAfloe^; ® » Chartered High Court to restrain a party from 

?n n p a snit pending in another Court is confined to anits pending 

thereto, or whether it extends to suits pending in 
?«Z the Bombay High Court 

!^rt A' though the Court has power to restrain a party from 

^ pending in a Court subordinate to it, it has no such 
respect of a suit pending in a Court not subordinate to it.— 
S^arayan v. Janhbat, 39 B. 604 (F. B.). 

Kie plaintiff, in a suit instituted in the High Court for money dae 
on a balance of account, sought for an injunction to restrain the defend- 

RmI T Proceeding with a suit previously instituted in the Court of the 

bub-Judge at Bareilly, m which the present defendants sought to recover 

irom tne present plaintiff a sum of money as balance due to themselves on 

Court was competent to grant the 
High Court to grant temporary injanckloM 
are nob confined to the terms ci Ss. 492 and 493, 0. P. Code, 1883.— 

?«T' 8®« ^ron Works v. Bishummr 

irnm «ik p ^ j9* w’here it has been held (dissentjBg 

i*r,rt w,{fu ‘ ^9"'. High Coartcan only restrain a person from proceed* 

Court if the person sought to be restrained » 

within the juriadiotion of the Court. 

rtr?afT«!! bound by the Code in issuing injuDctions in appro* 

?. cases Thus the High Court can restrain a decree-holder from esecctiog 
018 or par/e decree, pending an appeal from an order refusing to set ficch 
^ porre decree aside.— (?orj«cf«ra/«f« v. Imperial Bank of India, 136 1 C- 
S46: A. I. P.. 1932 Mad. 180. 

powers of the High Court in tbo naatter of issuing injunctions on 

rtf vYvrv^^^ pending before it are not circumscribed by the provisicns 

' AAaX, r. 1. Any order mav be made which the ends of justice Ot 

expediency may require— l^undafuf v. Salipada, 36 C. W. N. 290: 6^ 
C. L. J. 317 • A. I. E. 1932 Cal. 363. 

bv A satisfy the Court that no advantage can bo gain^ 

which he is !“ 

® dominions, the Court should not stop him 

® proceedings which he as plaintiff can control, where 

r.W;A ■ ^*u bad filed a suit earlier in point of time 

f!A°A *4 V’® Court of Ipoh and in tho subsequent suit in I3nV*J 

in flhrtu filoa writtou atatomentand there was not^J^ 

rila5n?'A foreign suit was roxatious or oppresivo as 

ImilA k ’4 ^ assaming that tho subordinato Court in 

•M?l ir’^ A^° power to restrain the defendant from prosecuting the foi^i^ 
which Buch an order should bo 


»tiih u ‘•‘'w P«wer CO restrain the defendant from prosooutin 

/Wrtll in which Buch an order should bo 

alM EC. 231: A. I. E. 1923 

i?ofcan/, 29 Bom. L. H. 138: 100 1. 0.951; A.EB- 19^ 
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The High Court has no power to stay a partition proceeding in a 
Bevonue Court which is not subordinate to the High Court and an injunc- 
tion also cannot bo issued for that purpose. — l^Iatloob Hasan v. Kalawati, 
53 A. 180 : 133 L 0. 42 : 23 A. H J. 1469. 

Effect of a temporary injnnctlon.— The effect of a temporary injunc- 
tion granted under Or. XX'KIX, 1 . 1 is not to make a subsequent alienation 

- of the property in question illegal and void. — Balbhaddar v. Balia, 127 I. 0. 
577 : A. L B. 1930 All. 387 ; Darbari Ram v. Qhulam Farid, 128 I. C. 304 : 
A. I. E. 1930 Lah. 853. Hence if a party, against whom a temporary 
injunction is granted restraining him from alienating the property, sells or 
mortgages the property pending the injunction, the sale or mortgage is not 
void. The only penalty that he incurs by alienating the property in spite of 
the injunction is that prescribed by r. 2 (3), namely, that his other property 
may be attached and sold for awarding, out of the sale*proceeds, compensa- 
tion to the party on whose application the injunction was granted, and he 
may also be detained in the civil prison. But alienation after attachment has 

- a different effect. "When a property is attached, any private alienation of 
the property contrary to the attachment is void under S. &i.— Delhi and 
London Bank v. Ram Narain, 9 A- 497 ; Manohar v. Ram Autor, 25 A. 431 ; 
Bell Ram V. Ram Lal.G L. 380: 90 I. C. 937: A. I. R. 1935 Lah. 644. 
See Hakim Singh v. Wasan Singh, 103 I. C 895 r A. I. B 2938 Lah. 639, in 
which it has been held that an alienation effected in violation of an injunc* 
tion is not void though the person who alienates it may bo liable for action 
in contempt of Court or damages. 

Appeal. — An order refusing or granting an injunction is appealable 
under Or. XLIII, r. 1 (r), C. P. Code.— Loc?tm» Narain v. Ram Charan, 
85 A. 425 : 11 A. L. L 613 ; OUaptirakkal v. Mashur, 27 1. C. 131. An 

- order refusing temporary injunction is appealable,— J?ar»7of v. Prayag Ram, 
17 C, "W. N. 996: 18 C. L. J. 39. Bat where the lower Court in granting or 
refusing to grant an ad tnlerim injunotlon, has exercised its discretion 
judicially, the mere fact that the Judge of the appellate Court might have 

' come to a different conclusion is not sufficient ground for interference.— 
Daily Gazette Press Ltd. V. Karachi Municipality, 127 I. C. 690: A. I. R. 
1930 Sind 287. 

Appellate Coupt’s power to stay interim injunction. — An appel- 
late Court can order stay of an interim injunction ex parte provided it 

• thinks that a fit case has been made out.— Syed Ahmad v. Barlow, A. I. B. 
1932 All. 223. 

Revision.— No appeal lies to the High Court from an order made by 
the lower appellate Court under this rule; see S. 104 (2). But where a 
temporary injuuction was refused by the lower appellate Court, the Calcutta 
High Court made an order granting an injunction in the exercise of powers 

• conferred upon High Courts by S. 16 of the Charter Act. — Israil v. Shamser, 
41 0. 436; Hemanta v. Baranagore Jute Factory Co., 19 C. W. N. 442 ; 24 
I, 0. 313. 

This rnle does not apply to probate proceedings.- An application 
by a caveator in probate proceedings, (or a temporary injunction, cannot be 
granted, as a probate proceeding is not a suit in which any property is in 

- dispute.— v. Chamatkarini, 19 C. W. N. 205 : 27 I. C. 617. 
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Yaluation and court* fee in suits for injnnotioh. — In a suit for injun 
tion the Court has no power to increase the valuation of the suit. Section 
Cl. (iv) id) of the Court-I’ces Act requires that, in a suit for injunction, tl 
plaintiff shall state the amount at which be values the relief sought ; the Con 
has, therefore, no power to increase the valuation and to return the plaint i' 
Want of jurisdiction . — Guruvajamma v. Yenkatakrishnama, 24 M. 34. 

In a suit for injunction and damages on the allegation of possession tl 
Court has no power to ascertain the value of the property for the purpose i 
jurisdiction but it should accept the value of the relief stated in the pl^n 
both for the purposes of court-fee and jurisdiction. — Sari Sankar v. Ea 
Kumar, 32 C. 734 : 9 C W. N. 690 (17 B. 56, 18 B. 207, 2 A. 320. 15 A. 3ii 
and 20 M. 289 referred to ; 8 C. 757 and 17 C. 680 distinguished). Followed i 
Yaclihani v. Vachhani, 33 B, 307. 

As to court-fee, see also Manmatha Natk v. Rokilli Moni, 27 A. 406. 

Gekbral Principles Governing Grant op Injunctions (Temposab 
OR Perpetual)— Special Cases. 

(а) Alienation by Rinda widow— Prevention of waste.— A creditc 
of a Hindu widow obtained a decree against her, whereupon the o 
reversioner brought fl suit to set aside the decree on the ground of •- 
collusion. This suit was compromised on the rerersioper’s 

up his reversionary interest to the widow for a consideration. 
the more remote reversioners sued to set aside the decree op the co p 
mise as fraudulent and collusive, and prayed for an ad interim mju 
which was granted . — GopeeNath v, Sally Doss, 10 C. 225. 

If there is any reasonable apprebension of waste by a Hmdu 

sufficient provision should be made in the final decree for partitjon ^ ^^^ 

prevention of such waste, to safeguard the interests of the 
a separate suit for injunction is not necessary.— Z?«rpanal« one 

31 C. 214 : 8 C. W. N. 11 (6 M. I. A. 433 distinguished and i u. .-o 
9 C. 5S0 referred to). 

A suit by a heir presumptive against a life tenant to restrain 

the life-tenant and for an injunction and appointment of recei^’cp \ , 

tainable. (Question of court-fee).— A/hnmalAa Nath v. DohilU Mohini, 

40G (8 I. A. 14 : 6 C. 7G4 (P. C ) followed ; 10 Bl. 90 referred to ; and » 
dissented from). 

(б) Breach of agreement. — Where more than 20 artisans 

agreement, whereby they constituted themselves an association ^ 
purpose of enhancing the price of their work by bringing all the ’{,er9 
the trade into one shop, and. dividing tho prices amongst tno ^ 

according to their skill, but which association was not an 

company under .Act X of 18C6, held, that tho Court could not ^ r. 

injunction to restrain tho breach of such agreomont. — Bhikaj* 

Dapu Saju, 1 B. 550. 

A Hindu widow in order to settle disputes with 
liuflband entered into an agreccQont with them that she 
a son. Sulisequcntly her husband's relatives brought a suit ga 
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allegtog that the widow, in violation of tfao agreement was ahont to adopt 
a SOD, and praying for an interim ininnetion to restrain the adoption, but the 
Court refused to grant the interim iDjanctioD.—As8urPurshotam v. Batanbai, 
13 B. 56. 

The granting of an injunction under this rule, for broach of contract, is 
a matter of judicial discretion. Qtiare — Whether the principles which 
govern the grant of a temporary injunction under the C. P. Code are the 
same as those which are laid down in the Specific Belief Act to the grant of 
a perpetual injunction.—Saiin Boidu v. Tlajt Badsha, 26 Rf. 168. 

The defendant signed an agreement in England with a Railway 
Company contracting to serve the company for 4 years in India under a 
penalty of £ lOO. The defendant having accordingly served it for two years, 
left its service for that of another employer, alleging ill-treatment. EeJd, 
that the plaintiff company was entitled to an injunction reatraining the 
defendant from serving others on the terms that the plaintiff company 
should consent to retain him in its employ. — Madras Batlway Company v. 
Bust, 14 M 18 

Agreement not to work for a rival tradesman — Agreement made when 
under criminal charge»-Suit for injunction to restrain the defendant from 
working for a rival tradesman. Beld, that in the exercise of the discretion 
given to the Court by S. 22 of the Specific Belief Act (I of 1877), the 
injunction should be refused, but the Court should award pecuniary compen* 
sation to plaintiff as his proper remedy.— Calho»»;t Horjivan v. Narsi 
Tnoum, 19 B. 764. 

Injunction granted to restrain a partner from excluding his co*partner 
from the partnership business, and from doing any act to prevent its being 
carried on according to the articles. — Vtrdachala v. Bamasvami, 1 
M. H. 0. R. 341, 

Where a charter-party has been actually completed, the Court will, 
by injunction, prevent an employment of the ship inconsistent with the 
terms of the oharterparty ; but whore there is only an agreement for a 
charter-party, no such injunction will be granted.— Allarakki v. 
Abdul Bacba, G B. 5. 

(e) Collection of rents —Injunction to restrain the defendant from' 
collecting without any title, from the ryots of the plaintiff’s estate, two 
annas lent over and above the foil sixteen annas in the rupee, may be 
granted without proof of any actual damage. — Nadir Jumma v. Bam 
Chunder^ W. R. (1864) 362. 

(d) Digging well.— The digging of a well by a tatukdar intermediate 
between the zemindar and the ryots, is not an act of waste to restrain' 
which the Court will issue an injunction. — Magneeram v. Gunesh Dutt, 
W. R. (1864) 275. 

(e) Digging close to a neighbour's land.— Where an act threaten- 
ing danger to a person's land Is such that injnzy* will inevitably follow, a 
Court may grant a perpetual injunction restraining the continuance of tbe- 
act. — Bindu Bashini v. Jahnabi Cktncdkurani, 24 C. 260. See, however, 
2Ioho Lai V. Bat JtvJcore, 23 B. 472, where it has been held that a persom 
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iaa a right; to build on his land and for the purpose of building to make 
ditches for foundations. 

(J) Stay of execution of decree. — ^An injunction restraining a decree- 
holder from executing a decree against the person applying for the injunc- 
tion was granted, on the ground that the proceedings by which the decree 
was obtained against him were altogether illegal. — Dhuronidhnr v. Agra 
Bank, 5 0. 86 : 4 0. L. B. 434 (reversing in review 4 0. 380 ; 3 0. L. E. 
'283 ; 3 C, L. E 421), See also Amir Dulhin alias Muhamdijan v, 

Administrator-General of Bengal, 23 C. 361 ; and Appu v. Baman, 14 M. 425. 
But see Venkaiesa Tawker v. Ramasami, 18 M. 338, where the suit for 
injunction to restrain execution of decree was dismissed on the ground that 
the injunction sought for was not necessary to prevent a multiplicity oi 
proceedings within the meaning of S. 56, Cl. (a) of the Specific Belief 
Act (I of 1877), 

(?) Injury or obstruction to rights to property, — A tank for the 
of the public having bean dug by the ancestor of the plaintiffs, they claimed its 
exclusive conservancy and repafre, and prayed for an injunction prohibituiS 
■others from interfering with the general conservancy of the tank, Sdd. 
that whether or not they were entitled to exclude others from interfAJ^i^S 
with the repairs of the tank they were not entitled to an injunction prohibit' 
ing others from interfering with the general conservancy of the 
Miittaya v. Sivaraman, 6 M. 229 (affirmed by the Privy Council in 
M. 341). 

The plaintiff’s ancestor built a temple and a ghat close to it, to which 
■persons on the point of death wore removed and certain ceremonies wsrs 
performed. The defendants used the ghat for landing goods. 
whefi the plaintiff's ancestor erected the buildings be intended to , 
the Hindu community merely a right of easement over the 
not to transfer the ownership to the community ; the plaintiff was ^ 
to maintain a suit to restrain defendants from using the ghat * “ 

purposes. — Jaggamoni Vast v. 'Ntlmoni Qkosal, 9 0. 75: 11 0. B. B. 5v3- 

Plaintiff’s beams overhung defendant’s soil and defendant 
building which overhung those beams. Held, that the defendant ^ 

-owner of the soil was entitled prima facie to all above it and the 
in his rights by reason of the beams did not extend beyond the prefer 
■of the beams themselves. — Banckod Shamji v. Abdulabhait 28 B. 433. 

■Where a man erects a building overhanging the land of anothar. 
commits a trespass for which an action will lie against him and he w 
prescription acquire a right to the space occupied by such projection ' 

right to maintain it in its position. A cornice overhanging a 
land cannot be removed by such neighbour, if it has been in i74, 

more than 12 years . — Bathinavflu v. Kolandavehi, 29 M. 611 (3 »• 
follovicd). 

If a stranger builds on the land of another believing it to be hi* 
the owner is entitled to recover the land and the party building 0*^ t j,jj- 
of another is allowed to remove tho building, unless there tb* 

eumatances amounting to a standing by so as to induce . if 'uiBg on 
owner intended to forego his right or to no acqnioscence in .V^^ajn, 
tho land. — Govind Yenkaji v. Sadashiv, 17 B. 771 ; Premfi v. 

20 B. 298. 
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Where the plaintiff's eaves had projected over the defendant's roof, 
which rested on a wall common between the parties for more than 30 years, 
and the plaintiff had thus acquired a right to have the water carried from 
his roof on to the defendant's roof, and wheie the defendant raised the 
common wall and removed the plaintiff’s eaves, held, that the plaintiff was 
entitled to relief either by damages or by injunction, — Nasarbhoi Ahmedbhai 
V. Badruddin, 16 B. 533. 

{h) Erection of building. — Building erected after suit filed but before- 
hearing — At the hearing the Court may grant mandatory injunction direct- 
ing removal of the building, although only preventive relief was prayed for 
in the plaint. — Magati Lai v. Chkotalal, 26 B, 136, See, however, Sri 
Bangachariar v. Rungasami, 32 M. 291. 

(») Intrusion upon office. — A VatandarJoshi of a village has the right 
to recover damages from a person who has intruded upon his office and received 
fees properly payable to him ; but the Court will not grant any injunction- 
against such intruder which would have the effect of forcing upon any section 
of the community the services of a priest whom they are unwilling to 
recognize, and forbidding them to employ a priest whose ministrations they 
desire.— Bojo Valad Skivapa v Knshnabkat, 3 B. 232. 

The plaintiff, who had bought a share in a Kulkarnivatan and Joshi 
Vritti was obstructed by the defendants in the performance of his duties. 
Held, that he was entitled to an injUDotion against the defendants.— 
iforo Mohadev v. Anant Bhimajt, 21 B. 821. 

Plaintiffs sued for an injunction to prevent defendant from interfering 
with their right to present to certain persons at a certain festival in a 
certain temple a crown and water. The lower Court found that the plain- 
tiffs possessed the right claimed and granted the injunction. Held, that 
the injunction was properly granted.— Srimvoso v. Triuvangada, 11 M. 450. 

The trustees of a temple may be restrained by injunction from making 
nnjustifiable changes which would affect the character of the temple as a 
religious institution — Introducing a new metal idol in addition to the exist- 
ing stone idol — Krishnasami v. Samaram, 30 M. 168. 

0) Obstruction to light and air. — When the Court is asked to inter- 
fere by injunction to restrain the obstruction of light and air to a dominant 
tenement, the question to be determined is — Is the obstruction such as 
seriously to interfere with the comfort or enjoyment of the owners of the 
dominant tenement, or such as to cause material injury to it, an injury 
which cannot be completely compensated by damages ? The Court will in 
such cases interfere as well by mandatory as by preventive injunction, 
provided that in the circumstances of the case there is nothing inequitable 
in putting in force the former remedy — Ratanji Eormasji v. Edalji 
Sormasji, 8 B H. C. E. 181. 

The right of the owner of the dominant tenement is a right to the 
reception of light and air in a lateral direction; but to constitute an 
actionable obstruction the same must amount to a nuisance. The question 
that has to be decided is not bow much light is left in spite of the 
obstruction, but whether there has been such a diminution of light as to 
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• constitute an actionable nuisance . — Anath 2faih v. Galstaun, 35 C. 661: 
12 0. W. N, 519. 

To constitue an actionable obstrnction to light and air, it is not enough 
that the light is less than before and the plaintiff enjoys less flow ol air. 
The test is whether the obstruction complained of is a nuisance. An injacc- 
tion was granted where it was found that a wall built by the defendant on 
his own land would cause such privation of light and impede the flow of air 
to such an extent as would present the plaintiff's carrying on their business 
'Es beneficially as before . — -Andersott v. 'Hard'ut Boy, 9 C. W. N. 543. 

To establish that the plaintiffs have suffered substantial damage to 
their rights to light and air they must show material diminution in the 
value of their heritage or material interference with their physical comfort. 
Meaning of the expression " physical comfort *’ explained.-— Frffw/f Shapa^j* 
V. Framji Shapurjt, 30 B. 319. 


In cases of obstruction to light and air, where the plaintiff prays 
a perpetual injunction : Held, that, under S. 54 of the Specific Belief 
Act (I of 1877), an injunction is not be given whoa the remedy in damages is 
■considered adequate . — Dhunjbltoy v. Lisboa, 13 B. 252; Ghansham Ftlhontv. 
Moroba Pam Chandra, 18 B. 474; Sultan Nawasjung v. Eustomji Nanahhoh 
•20 B. 704 : Boyson v. Deane, 23 M. 251; Kallian Das v. Tulsi Das, 23 B. 786; 
Delhi and London Bank v. Bern Lall, 14 C. 839 ; and Ckota Lai v. Lalltibhah 93 
B. 157. Bub where the obstruction to light and air is of soch a nature as to 
render the house quite unfit for the ordinary purposes of habitation or bnsi* 
ness, and renders it practically useless, an injunction and not merely 
■lathe appropriate remedy . — Kadarbhai v. Hahimbhat, 13 B. 674: 
and London Sank v. Hem Loll, 14 0. 839 ,♦ Yaro v. SanauUah, 19 A. 259 and 
Jelhalal v, Lalbhai, 28 B. 298. 


Ee-erection of his house by the defendant, notwithstanding notice 
-tho plaintiff, so as to darken some of the principal rooms of the plaioh _ 
house, making them unfit for occupation during the day without artific''^ 
light, is an injury which cannot be redressed by award of damages, an 
against %7hich the Court will grant relief by issuing a mandatory io)uo<i‘‘*° 
directing the defendant to pull down so much of the house as is necessary, 
stop the injury— /amna Das v. Atmaram, 3 B. 133. 


The plaintiff bad two windows in his house. He rebuilt his 
.opened new windows, which were of nearly the same size, but were htc 
higher than the old ones. Subsequeotly the defendant built bis 
.blocked up these two new windows. The plaintiff sued for injunction- ' 
that where the position of the old windows has been changed, the old 
ment is lost and the easement respecting the new windows can bo acg^ 
only by enjoying it for the required length of time.— Bo* Harigoni 
Tricamlal, 36 B, 374. 


There are at least two necessary ingredients for a ■ Quia limet 
•There must be, if no actual damage is proved, tho proof of imminoot ® 

-and there must also be proof that the apprehended damigo will* . 9 

■bo very substantial or irreparable.— f7o»wa6a* v. Purshotam,^^ ^ 

3. h. n. 912. 
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'^hero tbe defendant ^Tithout leave or license took possession of tbo 
plaintiff’s window as completely as if ho had blocked it up altogether, held, 
'that no precedent warranted the substitution of damages for an injunction in 
•such a case against the plaintiff's will. — Nandldshore v. Bhanubhai, 8 B. 95. 
See also Kunni Lai v. Kundan Bthi, 29 A. 571 : 4 A. L. J. 477. 

Where the plaintiff and tbe defendant, being owners respectively of 
two adjoining bouses and tbo verandahs immediately in front of those houses, 
lOgreed that they should keep the verandahs open, and not build upon them 
or divide them by a wall, Ixeld, that the mere fact that the defendant, when 
rebuilding his bouse, built its new front wall in advance of tbe plaintiff's, 
thus encroaching on the defendant’s own verandah in breach of tbe agree- 
jsent, is not sufficient in itself to justify the Court in granting a mandatory 
injunction ordering its removal. — Ranehhod Jamna Das v. Lallu Harihhai, 
10 B. H. C. R. 95. 

(k) Effect of delay and acqaiesoence. — ^Where a plaintiff has not 
hronght his suit or applied for an injunction at the earliest opportunity, 
Imt has waited till tbe building has been completed, and then asks the 
Court for its removal, a mandatory iojuootion will not generally he 
.granted. Mere notice not to continue building so as to obstruct a plain* 
tiff's rights, is not, when not followed by legal proceedings, a saGBciontly 
■qpecial circumstance for granting such relief —Benode Coomaree v. Soudo- 
mney, 16 0. 252 (2 B. 133 referred to). Followed in Ulajappan v. Ofei’dam* 
■baran, 29 M. 497 and in Baji Syed Muhammad v. Gulab Rai, 20 A. 325. See, 
however, Provabutty v, Mohendra Lai 7 C 453, where a mandatory injune* 
tion was granted, although the plaintiff brought bis suit two days after 
<ampletion of the building ; and also Mayanlal v. Chottalal, 26 B. 136. 

Improper delay in applying for a temporary injunction stands in the way 
•of its being granted. — FosAint* Boshaka v. Firm of Dwarkadas, 139 I. G. 490 : 
26 S. L. E. 335. 

(l) Obstruction to a view of a shop. — The defendants built a shed 
and put screens on their own land in front of tbe plaintiff's shop, tbe view 
-to which was obstructed on account of these constructions. Held, that the 
•plaintiff was not entitled to have the construction removed on the ground 
•that the view to his shop was intermptod from the neighbouring road. — 
Gopi Nath v. Munno, 29 A. 22 ; 3 A. L J. 637. 

(m) Obstrnctlon to wateroonrsc or right to flow of water. — In 
cases of obstruction of right to an uninterrupted flow of water, it must 
appear from the circumstances in evidence in each case that the iater/arence 
or obstruction complained of is not atrivial, buta substantial injury in order 
to warrant relief by way of injanction. — Ponnusawmi Tevar v. Collector of 
Madura, 5 M. H. C. R. 6 ; Krxsina dyyanv. Venkatachella, 7 M. H. 0. R. 60. 

Alteration of watercourse by opening a new channel — Where the new 
channel effected a material alteration in the mode of passage of tbe water 
from the defendant's land into that of plaintiff, tbe plaintiff was entitled to 
the injunction. — Baja of Venkataotri v. Rajah Muddukrishna, 23 M. 15. 
See JJarna V. Suhrawanio, 31 M. 171 ; 18 M. L. J. 178, where injunction 
■was granted for blocking np the entrance of a channel ; and Bdbhadar Persad 
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V. Barl^at Ali, 11 C. W. N, 85, where an injunction was granted restraining 
the defendant from interfering with the natural flow of water. 


In a suit for an injunction to compel defendant to reduce to its original 
dimensions an embanljiuBDt which he bad recently raised to a greater height, 
on the ground that the effect of defendant’s act had been, and would be, to 
injure plaintiff’s land by preventing the passage of water which used to 
overflow that land ; hcld^ that the plaintiff was bound to establish an inj^ 
caused by infraction of some right which plaintiff possessed or by the omission 
of something which defendant was legally bound to do,—~Prankisto v. Eoro 
Ghttnder, IG W. K. 435. See also Venkata Chalam v. Zamindar of 
27 M 409 (18 M 158 distinguished). 

Obstruction to plaintiff's right to have the water carried from 
on to the defendant’s roof -~-Soe Nasarbha.t Ahmedhhai v, Badruddin, 16 i> 
533. 


(n) Obstruction to right of way, — The defendants closed a gateway 
leading across a levehcrossing of their railway over which there was 6 P’^huc 
right of way. The plaintiff alleged that by the closing of this gateway ac«^ 
to his bungalow during the monsoon was completely stopped, and he 
have the gateway re*opened. Bold, that the inconvenience caused to W 
plaintiff was real and substantial ; that the plaintiff was entitled to the ^se 
of the right of way in question, and under the circumstances to an 
against its obstruction.— Cr, L P Bailway Company v, Nowroji, 10 B. 


Bight of way— Ownership of soil — Suit for trespass, icjunchon 
to close doors 3eld, that the plaintiffs had not such a property « 
soil of the lane as would entitle them to prevent the defendant from 
new doors on the lane, and to restrain him from using the doors already ® Vg 

they had only a right of way, but an injunction was granted, restrai 

the defendant from using his doorways for the purpose of 
privies, or in any other manner so as to obstruct the free use by ?. jg 
tiffs of the lane.— Sfadara Mohan, v. Chandra Kumar, 9 B B. B. • 
W. B. 379. 


(o) Right of co-sharer to deal with joint property—Bstore® 
will, in case of co'sharora, make an order directing that a portion 
joint property, alleged to liave been dealt with by one oi tbs 
without the consent of others, should be restored to its funner 
(as, for instance, where a tank bas been excavated), a plaintiff mns ^ 
that he has sustained, by the act he complains of, some 535 

materially affects his position.— Joy Okunder v. Btpro Churn, ^ jj. 7SS 
(approved and followed in Atarjan Bihee v. Sheikh Ashak, 4 
and in Ananda Ghiindra v. PatbaH. iO.h.3. 198). See mtt. 

lute Factory v Bam Karain, 14 0. 189 ; Watson d Co. v. Bam r. 

17 I, A. 110: 18 C. 10 (P. C.) (reversing 16 0. 214): Backmesmr 
Manotcar Bossein, 19 I. A. 48 ' 19 C. 253 (P. O.) ; and Paras Bam . 

9 A. 661. In all these cases it has bean laid dovra that there « 
broad proposition as that one co-owner is entitled to an .uKojit ref®^' 

ing another co-owner from exceeding hia rights, absolutely »od qx tbfi 

enco to the amount of damages to be sustained by the 
other from the granting or witbolding of tho injuoctiOD. 
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Skadi T. Anup Singh, 12 A. 436 (F. B.) ; and Najju Khan v. Imliaz- 
uddin, 18 A. 115, where, it has boon hold that one of several joint owners 
is not entitled to erect a building upon the joint property without the 
consent of the other joint’owners, notwithstanding that the erection of such 
building may cause no direct loss to the other joint-owners. In Macneil v. 
Dthendra, A. I. R. 1928 Cal. 293, it has been held that an order passed against 
a co-sharer restraining him from building npon a portion of the joint property 
must be passed with groat caution. 

In disputes between members of a joint Hindu family in respect of 
joint property, the exercise of a Court’s discretion to grant relief by injuncr 
tion should be confined to acts of waste, illegitimate use of the family 
property, or acts amounting to ouster . — Anant Ramrav v. Gopal Balvant, 
19 B. 269. Followed in Soshi Bhusan y. Gonesk Chunder,^d 0. 500, 'where 
it has been further held that in a case where the act of the defendant 
amounts to an ouster of the plaintiff from his possession of joint property, 
pecuniary compensation not being an adequate relief, ’an injunction would 
be the proper remedy, 

ip) To restrain the act of public fnnotionaries. — The High Court 
has jurisdiction by proceeding in the nature of a quo warranto to restrain the 
functions of a municipal corporation in the matter of municipal elections.-^ 
In the matter of Corkhill, 22 C. 717. See also In the matter of Mutty Lai 
Qhose, 19 0. 192; In the matter of Bajendra Lai Mittra, 195-nofe; and 
In the matter of Election of Zfumctpal Commissioners dtc., 198. 

Suit for injunction restraining the Mumcipality from pulling down a 
house which is alleged to be in a ruinous oondition— Meaning of dangerous 
structures— Power of Municipality to remove dangerous structures— Person 
affected by the action of the Municipality is entitled to be beard as a matter 
of common justice . — Lalbhai v. Municipal Commissioner of Bombay, 33 
B. 334, 

An individual is not entitled to protection by way of injunction against 
the act of a corporation, which affects that individual's character and reputa- 
tion, whether private, professional or commercial, though the act iu question 
was one which the corporation had no power to do under its instrument of 
incorporation and was in excess of i s power where he would not have been 
entitled to such production had the act complained of been committed by an 
individual defendant . — Shepherd v. Trustees of the Port of Bombay, 1 B 132. 

A suit to restrain the Municipality from cutting off pipe water connec- 
tion from the plaintiff's house is maiutaluable -—Sural Municipality v. 
Tyabji, 32 B. 460 : 10 Bom. L. B. 623. . 

A suit does not lie against the corporatiou for an injunction restraining 
the same from causing portions of plaintiff's buildings to be demolished 
which had been erected without sauetioo from the Ohairman or the General 
Committee in alleged breach of the buildiug regulations.— BAolaram, v. 
Corporation of Calcutta, 13 0. W. N. 740. 

"Where a public body has received by statute a discretionary power to 
buy, and is laid under an obligation to collect a rate, an injunction 
C. P. C.— 142 
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V. BarT<at AU, 11 C, "W. N. 85, where an injunction was granted restraiciDg 
the defendant from interfering with the natnrai flow of water. 

In a suit for an injunction to compel defendant to reduce to its origioai 
dimensions an embankment which he had recently raised to a greater height, 
on the ground that the effect of defendant's act had been, and would be, to 
injure plaintiff's land by preventing the passage of water which used to 
overflow that land ; held, that the plaintiff was bound to establish an injta^’ 
caused by infraction of some right which plaintiff possessed or by the omission 
of something which defendant was legally hound to do. — Pranlcisto v. Boro 
Okunder, 10 W. E. 435. See also Venkata Ghalam v. Bamindar of Sivaganga, 
27 M. 400 (18 51 158 distinguished). 

Obstruction to plaintiff’s right to have the water carried from his 
on to the defendant’s roof. — See Nasarhhat Akmsdbhai v. Badrtiddin, 16 B. 
533. 

(n) Obstruction to right of way.— The defendants closed a gitey 
leading across a levehcrossing of their railway over which there was a puWw 
right of way. The plaintiff alleged that by the closing of this gateway awes® 
to his bungalow during the monsoon was completely stopped, and be sued W 
have the gateway re*opened. Held, that the inconvenience caused to tM 
plaintiff was real and substantial; that the plaintiff was entitled to tbe^s 
of the right of way in question, and under the circumstances to an 
against its obstruction.— <?. I. P. Bailway Company v. Nowroji, 10 B. 380. 

Eight of way — Ownership of soil — Suit for trespass, injunctioo 
to close doors. Beld, that the plaintiffs had nob such a property m 
soil of the lane as would entitle them to prevent the defendant from ® 

new doors on the lane, and to restrain him from using the doors already • 

they had only a right of way, but an injunction was granted, restram,^ 

the defendant from using his doorways for the purpose of {.{g. 
privies, or in any other manner so as to obstruct the free use by P jg 
tiffs of the lane — Madan Mohan v. Chandra Kwnar,dB. h. B. S-'®- 

W. B. 379. 

_(o) Right of co-sbarer to deal with joint property.—Beforea^JJ^ 
will, in case of co'sharers, make an order directing that a portion 
joint property, alleged to have been dealt with by one of the 
without the consent of others, should be restored to its ^ . gjjjjfl- 

(as, for instance, where a tank has been excavated), & 
that he has sustained, by the act he complains of, some 036 

materially affects his position. — Joy Chunder v. Sipro Churn, I • j-gj 
(approved and followed in Atarjan Bibee v. Sheikh Ashak, 4 
and in Aitaftda Chundra v. Parbati, i G. Ij. J. 193)- 
Jute Factory v. Bam Narain, 14 0. 189 ; Watson & Co. x. Bam t, 

17 I. A. 110; 18 0. 10 (P. C) (reversing 15 C. 214): Lachmmisar 
Mancmar Hossein, 19 I. A. 48 : 19 C. 253 (P. 0.) ; and Paras goch, 

9 A. 661. In all these cases it has been laid down that there i j.gg{raiD' 
broad proposition ns that one co-owner is entitled to an refcf* 

ing another co-owner from exceeding his rights, absolutely and tb* 

enco to the amount of damages to be sustained by the 
other from the granting or witholding of the injunction. 
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Shadi r. Anup Sinyh, 12 A. 436 (F. B.) ; and Najju Khan v. Imtiai- 
uddtn, 18 A. 115, where, it baa boon hold that ono of aovoral joint owners 
is not entitled to erect a building upon tho joint property without the 
consent of the other joint'ownorSt notwithatanding that tho erection of such 
building may cause no direct loss to tho other joint'owoers. In ilacneilv, 
Debendra, A. 1. R. 1923 Cal. 293, it has boon hold that an order piwsod against 
a co-sharer restraining him from building upon a portion of tho joint property 
must be passed with great caution. 

In disputes between members of a joint Hindn family in respect of 
joint property, the exercise of a Court’s discretion to grant roUof by injnno* 
tion should be confined to acts of waste, illegitimate uso of tho family 
property, or acts amounting to onster, —ilnonf Ramrav y. Oopal Dalvant, 
19 B, 269. Followed in Soshi Bhttsan 7 . GonesK Chunder, 20 0. 600, whoro 
it has been further held that in a case where tho act of tho dofomlant 
amounts to an ouster of the plaintiff from his possession of joint property, 
pecuniary compensation not being an adequate relief, 'an injunction would 
be the proper remedy. 

(p) To restrain the act of public fonetionarieB. — Tho High Court 
has jurisdiction by proceeding io the nature of a quo warranto to restrain tho 
funotions of a municipal corporation in the matter of municipal oloetlons.^- 
Jn the malitr of Ccrkhtll, 22 C. 717. See also In the matter of Mutty Lai 
Qhose, 19 0. 192; In the matter of Itajendra Lai Miltra, 105'nofs ; and 
In the matter of Election of Municipal Commtstionert dc., 198, 

Suit for iojunctiOQ restraining tho Municipality from pulling down a 
house which is alleged to bo in a ruinous condition— Moaning ol dangorous 
structures— Fower of Municipality to remove dangerous structures— 1‘oraon 
affected by the action of the Municipality Is entitled to bo hoard as a matter 
of common justice. — Lalbhai v. Muntctpal Commtstioner of Romljay, .IS 
B. 334. 

An individual is not entitled to proteetion by way of injunction against 
the act of a corporation, which affects that iodividuars obaraetor and roputa- 

tion, whe*' ' •-»->- . •-.« 

was one • ■ ■ . • • • r ' ■ ■ : • ■ of 

incorpora : , e^ri 

entitled to such production had the act complained of been committed by an 
individual defendant. — Shepherd t. Truetees of the Port of Domhay, 1 B, 132, 

A suit to restrain the Municipality from cutting off pipe water connec- 
tion Item the plalntllTs house is maintainable— Surat MunielpaUty y 
Tyabji, 32 B. 460 : 10 Bom. L. B. 622. . 

A suit does not lie against the corporation for an injunction restraining 
. the same from causing portions of plaintiff's buildings to be demolished 
which had been erected without sanction from the Chairman or the General 

Committee in alleged breach of the building regulations. Bholaram v. 

Corporation of Calcutta, 13 0. Vf. N. 740. 

Wbero a public body has received by statute a discretionary power to 
hay, and is laid under an obligation to collect a rate, an injunction 
C.P. C.— H2 
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cannot; be granted by a Court so as to deprire such public body of the po^er 
•of exercising its discrotionoc to prohibit it from, discharging the obliga- 
tion . — Municipal Commhtion&rs of Madras v. BramoUt 3 M.201. 

(g) Trade-mark. — In an application for an injunction to restrain the 
use of a trade-mark, it is not a sufficient defence to say that there was bo 
fraudulent intention, and that is no reason for granting the appUcatioa.— 
Graham & Go. v. Ker Bods d Go,, 3 B, Ij. B. App, 4. 

The defendants adopted a label, wbieh though different in some respects 
from the picture on the plaintiff's label, was in its general oppearapcs so 
similar to plaintiff's trade-mark aa to amount to a colourable imitatloa 
thereof, and to bo likely to deceive purchasers : Reid, that the plaintiffs 
were entitled to an injunction against the defendants. -“•SadtscAa 7. 

Maneckjt, 17 B. 584. 

The right of exclusive user of a name or a number as trade-mark JS 
not an absolute and unqualified right which would entitle the owner to 
prevent another person from using it under all circumstances. It is only 
■when the use of that name or number deceives, or is reasonably Ukely to 
deceive the public that it cio be interfered with or prevented.^ There mu*“ 
be a reasonable probability of purchasers being deceived *, it is not 
to show a mere possibility of deception. — Barlow v. Gcbind Bam, 2 i C. 86*5 
1 0. W. N. 281. See also Beddoicay & Go. v. Schroder Smidt d Co., c 
O. W. N. 151 {aSirmed in 32 C. 401). 

An importer aud seller of matches bearing manufacturer’s or prod«^* 
trade-mark is not entitled to an injunction to restrain the defendaBts 
importing or selling in Bombay or other parts of India matches 

appearance to a certain class of matches imported or sold by the plaioti 

Seiniger v. Divz, 25 B. 433. 

(r) Copy right — In order to justify the grant of a temporary 
in an action by the plaintiff re3training.the defendant from infriogJUg his 
right, it ia nob necessary to make out a strong ease and show that 
other xetoedy open to him by which be can protect himsell from the 
of the injury. In such acass.-ordinaxily an injunction ia ^be appropriate j 
In doubtful esses, where the question as to the legal right is one on "'h* 

‘Court is not prepared to pass an opinion, or the legal right being ad 
the fact of ita violation is dsnied, the course of the Court is either fc 
the injunction pending the trial or to order the motion to 
legal right has been tried. In euch a case in determining which oi m ^ ^ 

alternatives it shall adopt, thoCotirt'la governed by the consideral 

the comparative mischief or inconvenience to the -parties' wmo 
arise from granting or withholding the injaaction.— Sfngn 7. 

Singh, 132 1. 0. 586 : A, I. R 1931 Lsh, 624. ' ' , 

The plaintiff brought oat a new and annotated edition of a 
Sanskrit work on religious observances. The defendants printed an 
od one edition of the eame work, tbe text of which f was . idontica 
of the plaintiff’s work, which, moreover, ooolaioed tho 
passages and tho same foot-notes the same ' places, with g^titlo^ 
difforcncos. HeW, that the plaintiff’s work w&a an originabwock a 
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iio protection and that as the defendants had pirated the plaintiff’s work, they 
'must be restrained by injunction, — Gangavishnu Srikisondas v. Moreshvar 
Sapuji, 13 B. 358. 

Copy-right in a portion of a publication, how protected. — Lawrence v. 
.Bushnell, 12 0. W. N. 753. 

(s) landlord and tenant. — Where land has been let out for agri* 
• cultural purposes, the erection of an indigo factory on any part of such land 
renders it nn6t for the purposes of tenancy and the landlord is entitled to a 
permanent injunction restraining the tenant from erecting the factory. — 
Surendra Narain v. Hart ilfohon, 31 C. 174: 9 C. W. N. 87 {reversed in 
-34 1. A. 133 : 34 0. 718 (P. C.) ; 11 C. W. N. 794 : 6 C. L. J. 19 : 9 Bom. 
L. R. 760 : 17 M. L. J. 361). 

The tenant of an agricultural holding planted his jote with mango trees 
•to the knowledge, but without the consent of his landlord, thus changing the 
•character of the land. More than three years afterwards the landlord sued 
for a mandatory injunction to have the mango trees removed. Held, that 
having stood by more than three years, and allowed the tenant to spend his 
labour and capital, the landlord was not entitled to a mandatory injunction. — 
Jv’ovno ilisser v. Buptkuan, 9 C. 609 -12 C. L R, 300. See, however, 
Lahshmana v. Ram Chandra, 10 M. 351 

A landlord cannot have a mandatory injunction in respect of a 
building erected by a tenant of an agricultural bolding, if knowing of such 
-construction he does not object. — Ulagappan v Chidambaram, 29 M. 497. 

A zemindar sued for an injunction to compel the defendant who held 
agricultural lands with occupancy rights, to demolish a dwelling-house 
which he had erected thereon for purposes not connected with agriculture 
and to restrain him from altering the character of the land. Beld, that the 
plaintiff was entitled to the injunction sued for. — Ramanathan v. 2amtndar 
oj Ramnad, 16 M. 407. See, however, Prosunno\Coomnar v. Jagunnath, 10 
C. L. R. 25 (reversing 9 C. L. R. 221). 

In the absence of custom, the general rule is that the property in 
'timber on a tenant’s holding vests in the landlord, but the landlord has 
-’no right to interfere with the enjoyment by tbe tenant of the trees upon 
his holding so long as the relation of landlord and tenant subsists. Held, 
therefore, than a landlord is not entitled to an injunction restraining the 
tenant from offering obstruction to the cutting down and removal of the 
•trees upon the holding. — Qanga Dei v. Badam, 30 A. 134; 5 A L. J. 99 
[W. E. (1864) 367 referred to], 

(t) llnisance. — Nuisance by erection of a privy close to plaintiff’s 
“^house by order of Municipality — Injunction granted to remove the privy.— 
-Jafir Saheb v. Kadir Rahiman, 13 B. 634. 

Where the defendant, the owner of a shellac factory, discharged .into 
the municipal drain, which was not constructed or intended for carrying 
•off such stuff, refuse liquid of an offensive character which interfered with 
the ordinary comfort of the plaintiff's oosupation of property and caused 
'him special injury: held, that the pluntiS was entitled to restrain him: 
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that an injunction was the only effectual remedy in’ the case and snb* 
stantial damages should be awarded against the defendant who has persistedi 
in a nuisance causing material injury to plaintiff . — QaUtaun v. Vootiia Lal^ 
32 0. 697 : 9 C. W. N. 612. 


Nuisance for using laud as a burial and burning ground— lujuDction' 
refused as it was not proved to be an actionable nuisance.— MttAatnmcd 
din V. Municipal Gommissiorters of Madras^ 25 M. 118, 

The right of Muhammadans to slaughter kine is one to which they 
are legally entitled irrespective of custom, and it is only when they abose- 
tbe right that its exercise can be interfered with . — Shahbaz Khan v. UmToo- 
Pun, 30 A. 181 : 5 A. L. J. 147. 

The use of a building as a muajid and giving "bang" by a Mulla in 
vicinity of a Hindu temple is an actionable wrong which can be prevented 
by an injunction . — Hindu Panchayat of Lakix, Mahomedan Comnunitif cf 
Laki, A.I. B. 1928 Sind 82 1 21 S. L. E. 368. 


Nuisance from cotton'mill — Noise, smoke, and fluff of mill — damages 
— Combination of injunction and damages. The Court, after goiogmtC’ 
the evidence, considered that the case would be best dealt wHh b? ^ 
combination of damages and injunction, and made an order for injonetjoo 
to issue against noise, smoke, and cotton fluff so as to be a nuisance w 
the plaintiffs. Such injunction not to issue in case the defendants snotu 
pay to the plaintiffs the sum of Es. 40,000 before the expiratit» 
fortnight from the date of the decree.— Land Mortgage Bank of * 
Ahmidhhoy Eabihhoy, 8 B. 35. 


(tt) Trees overhanging neighbonr’s Land— Injunction.-' 
competent to a Court to grant a perpetual injunction direesu^ 
defendant to remove the branches of trees overhanging his 
land and also to restrain him from planting trees so close 
hour's land that their roots may not extend or penetrate his las • , 
Lakskmi Naram v Tara Prosanna, 31 C. 944 : 8 0. W. N. 710; tjj 

V. Ghisa Lai, 24 A. 499 ; Bari Krishna v. Shankar Vitkal, no- 

Bam Lai x. Dalganjan, 5 A. 369, it has been held that a plaintiff b .j 
right to the removal of trees planted by the defendant on his own 
the plaintiff’s enjoyment of his own land is directly and immediately 
fared with by the growth of the trees. 

(o) Stay of criminal proceedings pending civil 
— ^The High Court has power to direct that criminal . ‘.j ia 
Court of a Magistrate should bestayed, until tbs disposal of a 
which the question at issue in the criminal proceedings 
decided. Contra — Per Eampini, J. (foliowing B. L. E. (F. Bj ^^JLptror, 
Kumari v. Bama Stindari, 23 0, 610. Sec also Jogiah r. 

31 M. 610 (B. L. B. {F. B.) 426 distinguished); 

Emperor, 30 M. 226 ; Bam Ckaran v. King-Emperor, 5 0. 1». J* ; m ts 
Acheet Loll, 3 7 W. E. Or, 46 ; In ro Nana Maharaj, 16 B. jr ^ gjS. 
Bal Qang&dkar Tilak, 26 B. 785, and Dvmrka Nath v. Emperor, 3 
Bat see In re Devji Valad Bhavani, 18 B. 681. ^ 

A Civil Court has no jurisdiction to restrain ^ P®riy by so j . 

from pursuing her remedy under S. 488, Or. P. Cod© for maiotoo 
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•criminal Court. — Krishna Govinda v. Ktshori Bala, 129 I. 0. 103 : A. I. B. 
1930 Cal. 753. Bat a suit is matntainablo for a declaration that the defend* 
.ant had no right to a share in tho maintonanco out of plaintiff's properties.— 
Deraji Malin^a v. Maratt, 30 M. 400 (14 C. 276 followed \ 18 A. 29 
^explained). 

2 . (1) In any suit for restraining tho defendant from 
committing a breach of contract or other injury 
injnnction to of any kind, whether compensation is claimed 
'oVconHnQftnce^of plaintiff may, at any 

‘breach. time after the commencement of the suit, and 

either before or after judgment, apply to the 
'Court for a temporary injunction to restrain the defendant 
from committing tho breach of contract or injury complained 
-of, or any breach of contract or injury of a like kind arising out 
•of the same contract or relating to the same property or right. 

(2) The Court may by order grant such injunction, on 
-such terms as to the duration of the injunction, keeping an 
4iccount, giving security, or otherwise, as the Court thinks fit. . 

(3) In case of disobedience, or of breach of any such 
•terms, the Court granting an injunction may order the property 
■of the person guilty of such disobedience or breach to be 
:attaohed and may also order such person to be detained in the 
■civil prison for a term not exceeding sis months, unless in the 
meantime the Court directs his release. 

(4) No attachment under this rule shall remain in force 

■for more than one year, at the end of which time, if the dis- 
obedience or breach continues, the property attached may be 
•sold, and out of the proceeds the Court may award such com- 
pensation as it thinks fit, and shall pay the balance, if any, 
rto the party entitled thereto. [S. 493.j 

COMMENTARY. 

Alterations. — This rale corresponds to S. 493, C. P. Code of 1882, with 
tsome additions and alteratious. 

In sub-role (1) the words "o/ any kind" have been added after the 
•words *' other injury 

Sob-rule (2) corresponds to para 2 of the old section with omission of 
4he words " or refuse the same ” which occurred after the words “ thinks fit." 

Sub-rule (3) has been substituted for para. 3 of the old section ; the 
ira. have been completely changed. 

below to observe the changes made 
e, an injunction granted under this 
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section or S 492, waij be enforced by the imprisonment of the defendant for 
term not exceeding six months or the attachment of his properly or both." 

Sub-ruie (4) correspondg to para. 4 of the old section wth aoms 
alteratioQB. The words "tf the disobedience or breach continues" bare 
been substituted for the words **i£ the defendant has not obeyed tbe 
injunction and the vrorda" shall pay the balance to the party ^titled 
thereto ” bare been substituted for the words “ may pay the balance (if any) 
to tbo defendant, ” which ocourred in the old section. 

Temporary injunction to restrain breach of contract.— To prevent 
the violation of contracts, the Court has the power to interfere by injunctioa • 
and to compel parties to perform their covenants and Bgreements by injcn^ 
tion, tempoi’ary or perpetual, mandatory, or otherwise. This rule deals Tutn 
temporary injunctions to restrain tho breach of a contract. 
injunctions to restrain the breach of a contract are regulated by S. 66 w 
S. 57 of the Specific Eelief Act, 1887. The ordinary remedy for breach oi 
contract is damages. Hence no injunction can be granted where damages 
afi'ord adequate relief. See also Sokanlal Chiman Lai v. Jai Naroin 
Lai, 64 1. C 546, where the principles governing grant of temporary injnnchon 
to restmin breach of contract have been explained. 

“ Or other injury. ’’—The words “ or other injury " in this * 

any legal injury other than that arising from breach of contract, as _in 
case of obligation arising from transfer of property or trust or in wses oi to . 
The addition of the words “ of any hind " in this rule makes it clear 
injunction can be granted to prevent injury from any wmogini 
■whatever be its nature. Tbo word “ injury ’* in Or. 'XXXrX, r. ^ ^ ^ 
C. P. Godo, means an act which is contrary to law. To justify a 
injunction plaintiff must show irreparable injury or ^ 
likely to result to him before the disposal of the suit, if 
party were not restrained by injunction . — Firm of r n. 

Mahahr Peiahad v. Fsrni of Jai Naram Babu Lai, 2 L. L. J. 283 : o 
403 , of Kirpal Das Kalian Das v. Firm of Gaianmal, 15 S. iJ- • ' 
Pameshwar Das v. Tahn^ud-dtn, 76 I. C. 428. 

A Buit for a declaration that a certain person is not eligible to 
a candidate cannot be said to be a suit for restraining him from 
an injury of any kind To restrain the defendant in such a case 
tantamount to granting the plaintiff the toHef sought in his suit an 
deprive the defendant of a right to which he is really entitled . — ■the 
O^cer, Gujrat v Abdul Gham, A. I E. 1928 Lah. 47. 

Under Or, XXXIS, r. 2 (1) the Court may graut an injuoetioB resW”' 
ing a person living within the jurisdiotion of another Court from 
certain proceeding. — A. Milton d Co. v. Oj7ia Automobile BnQineert j 
67 C. 1280 - 130 I. 0. 252 : A. I. B. 1931 Cal. 379,- 

Mode of execution of a decree for injunction. — See the easts 
under Or, XXI, r. 82. , ■ . . 

Snb-rule (8)— Disobedience of order for injunction— 

Court. — The proper remedy for disobedience of an order oi i , 
I'agsed by a Civil Court is committal for contempt . — In the ma 
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petition of Chandra Kanta De, 6 C. 445: 7 C. L. E. 360. See Salam Chand 
V. Joogul Kissore, 55 C. 777 : 32 0. W. K. 114 : 107 I. 0. 65 : A. I. R 1928 
Cal. 462 ; in which it has boon said that aodcr the Code pormanent injunc- 
tions are onforcod in exeention but under Or. XXXIX, interlocutory 
injunctions are enforced tinder a special power which is given to Courts in 
the mofusoil and as well as to the High Court notwithstanding that such 
Courts have no inherent right of arrest for contempt. The provision is 
contained in Or, XXXIX, r. 2 (3). 

Order XXXIX, r. 2 (3) applies not only to disobedience of an order 
issued under CIs. (1) and (2) of that rule, but has n more general applica- 
tion and applies equally to disobedience of all injunctions issued under S. 94 
of the Code. Where an injunction order issued by a Division Bench of the 
TT-*-’ f’--.,. - ,1. n 1.. f-s- disobeyed by a party residing in the 
Bench, in punishing him for contempt, 

•' ^ ■ S. 136 of the I. P. Code, and send to 

the appropriate District Court the warrant of arrest and the order of attach- 
ment for necessary action being taken. In snch a case, the District Court, 
on receipt of the warrant and order, will adopt the procedure laid down in 
S. 136 —Adaikkala v. Imperial Bank, Madura Branch, 50 M. L. J. 401 : 
A. I. E. 1926 Mad. 574 : 95 I. C. 196. 

In Balbhaddar r. Balia: 127 I. C. 577 • A. I. B 1930 All. 387 ; it has 
been observed that the provisions of Qv. XXXIX, r. 2(8) were intended to be 
applied to a breach of an injunction under r. 1 also, but as it is included 
under r. 2, it would follow that its provisions will not apply to r. 1. 

Therefore in case of disobodienco of an order of injunction the Court 
may punish the partv under Or. XXXIX. r. 2 (3) ; Wadhawa Stnqk v. Ladha 
Stngh, 131 1. C. 343'- A. I. R. 1931 Uh. 201 : 12 L L J. 309 (referring to 
Bam Panhad v Benares Bank Ltd., 42 A. 93 : 58 I. C. 600 ; Vidyapurana v. 
Vtcarof Surakkal Church, 44 I. C. 56; Adatklcala 'r. Imperial Bank, noted 
ante. 

But it is the Court which actually granted the injunctiou that can 
punish the contempt under Or. XXXIX, r. 2 (3) and not the Court to which 
the suit may be transferred but which did not grant “the injunction.— 
Jaharuddi v. 3art Charan,18 C. W. N. 470 ••22 I. 0. 499. 

In case of disobedience by a person, residing outside the local limits of 
the Original Side of the High Court of Calcutta (».e. at Nadia), who is gnilty 
of contempt of Court in not having banded overt certain articles to the 
Receiver appointed by the Court, it is extremely doubtful whether the High 
Court on its Original Side can direct the District Judge of Nadia to execute 
a warrant of arrest of the person ; but it is eminently desirable to proceed 
regularly by asking for an injunction in express terms, in which case S. 136 
of the Code can be applied and the High Court has statutory power to make 
the necessary order. — Salam Chand v. Joogul Kissore, noted ante; Mathura 
Das V. Venkat Bao, 21 M, L. J. 829. The Court can order either arrest or 
attachment of property and is not bound in the first instance to attach and 
then only to order imprisonment, — Suppi r. Kunhi Koya, 39 M. 907 (F. B.) ; 
Marcazzam v. Shebesh, 31 C. W. N. 814 ; 105 I. C. 348 : A. I. E. 1927 Cal. 
693. 

Where a personal guardian appointed by the Court undertook not to 
marry the minor without the Court’s permission, the marriage or connivance 
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at mamaga with the ward without the consent of the Court is 

CoZt liable to be pumehed ; but the power o£ the Cour to P«“>* « ^ 

act is limited to the actual guardian m respect of %vhom the 

and cannot be exercised against persons who indirectly nora fitted ibs 

breach by assisting the guardian in the act,— Bat Ka«t v.BAoj M . • 

1929 Bom. 417 1 31 Bom. L. R. 1120. 

Where a temporary injunction was issued against a 
him not to get gM «ho had goue to h.s home 
person was not responsible in promoting or bringing about ^ 

did uot do all that be could do to V‘’ ' 3 er f or 

actually disobeyed the order as it was pssed v 

tion in prison is incompetent . — iluhammed Warn Agka • 

Ga/oor, 1181. C, 675: A. I. R. 1929 Nag. 273. ^ 

Bciore a Court commits a party to prison for » 

order of injanotion in a case where the party contends that bo y, 

notice of the order, ho should be given “ °PPP'*'™^^,qog Cal 719- 
contention , — Basanta v. Natjmdra, 137 I. C. 125 ; A. I. K. 193 

A judgment-aebtor applied to the High Court tor stay f got 

property attached in eaeoution ofadoorea of a *!_ tfLsJerted a 

the order ot stay subject to certain conditions > 5 ^ f|™tt cooH 

part o£ the property ignoring the condition HeH, that the 
punish him ior disobedience under Or. XXXIX, r. 2.— Xom 
Benares Bank Ltd., 17 A. L. J. 1127. 

"When an injunction has been granted restraining a 
tupting the access of light and air to certain windows, . . even 
■fliaers that the injunction has been infringed, an . 1 . 5 , eurTeyO* 

though the defendant has proceeded according to ^h® advice oj 

and legal adviser in constructing the building complainea *^0 opinion 0 ^ 
the injunction. The Court in such ^ 

surveyors.— Pra«/tra» Dass v. Afayaratn, 1 B. H. O. n. itto. ^ 

Where a plaintiff has once obtained a decree lor ^gceaaary 

directing the defendant to refrain from certain acts, it is no a 

him. if in future, the defendant ignores such ® / .J judicatn. 

-similar relief ; such a suit would be barred by the , j. b® 

Whan the person to whom the order has been issued dis J . enioico 
ia guilty of contempt of Court, and the Court of the Lioii^* 

its authority notwithstanding a-uy thing contained m Art. 1 Bagv.-n'* 

tion Act. — jRam Saran t. Chatar Singh, 23 A. 46o (foUo 
Das V. SuUdei, 28 A. 300: 3 A. Ii. J. 836). obedi®®^ 

The jurisdiotion which a Court has to commit in case ® ^ 

to an injunction is conferred by tbia Buie ; but the ® ^ ^ho dee®* 

uro only exercisable when the Court is set _ in ^ ^ 

’himself aggrieved. — Kochappa v Saeh* Devi, 2G M. 49*. ^ ^ 5 . 

By this rule, the Legislature indicated that the ^P^^®°°?oworer, 
tempt should not extend beyond six months /.TtS criminsl omf 
defendant had been in jail for more than ^Omonthsfor the cddioS 

(contempt of Court), the Court would not be justified in i ,gj 3 ifiS. 
to its duration— Adw5cafe-C?e«eral 0/ Bombay v. Gam* » 
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By S. 43 (4) o! tbe Guatdi&n and Wards Act, 1890, in case of dis* 
obediance to an ordor passed under snb-secfciocs (l) and (2) of that section, 
in relation to the conduct or proceedings of guardians, the order may b© 
•enforced in the same manner as an injunetioa granted under Or. XXXIX, 
rr. 1 and 2 of the C. P. Code. — Ahdul Rahtman v. Ganapaih, 23 M. 517. 

In Baianta v. Nagendra, 137 I C. 425 : A I. R. 1932 Cal. 719, it ■was 
-doubted whether a proceeding for the appointment of a guardian can be 
treated as a suit or a proceeding to restrain the other party from committing 
a breach of eontraot or other injury within tbe meaning of Or. XXXIX, r. 2, 
-so as to confer jarisdiction in the Court to commit the other party for 
alleged disobedience of an order of tempomry injunction passed therein. 

No second appeal lies against an order under this rule, dismissing a 
.petition to commit for disobedtouce to an injunction. — VenkatApathi No-iduv, 
Tinmalai Ohtiti, 24 M. 447. 

The defendant having built a wall on the plaintiff’s land, the plaintiff 
'brought a suit in which he asked for damages for trespass, and an injunc- 
tion, and a decree was passed for damages, and for a mandatorj* tnjunelion, 
•directing the defendant within two months to remove tbe -waU, Twq years 
-subsequently the plaintiff brought another suit for damages. Held, that the 
'Snit would not lie for damages for non-compUanee with the mandatory 
dajnnction, to compel the peWormance of which tbe plaintiff had bis remedy 
da execution. — Jhuu'frt v, Emile, 13 A. 9S (11 App. Cas. 127 distinguished). 

Temporary mandatory injuaetion. — A doubt was expressed in Basul 
Kenw V. P*m67ia», 38 B. 381 as to whether mofassil Courts have power to 
‘Issue mandatory injunctions. It •was not followed in Eandaswami t, 
SuhrAmania, 41 M. 233 * 33 hi. L. J. 448, where it has been held that the 
•desoripticn of e. temporary injaoction in S. 53 of the Specific Relief Act does 
not exclude injunctions of a mandatory nature. 5 m also Isrcgf v. Shamser, 
-410.436; Champsev Bkimji <f Co. v. The Jamna Flour Mtlls C?,, 16 
•Bom. h. R. 666 : 28 I. C. 121. 

Whether the injunction bo one restraining a party from altering tbe 
iposition of affairs or directing him to restore the canditious which preratied 
-at tbe time the cause of action arose, that order must not go further and 
>tnaet not create a totally new state of things. — Lahore Eleciric Supply Co., 
Ltd. V. Bombay Motor Cycle Co., 67 I. C. 742. 

Appeal.— An appeal lies under Or. XUIl (l) (r) against an order under 
Or. XXXIX, t 2; and a person cannot be deprived of his right of appeal merely 
‘because the lower CJourt acta under Or. XXXIS, r. 2 by virtue of S. 141 of the 
Code.—3fttha»imad Wair Aghc v. Muhammad Abdul ^Gafoor, 118 I. C. 
‘675; A. I, R. 1929 Nag. 373. 

An appeal lies to the District Court from an order of the District 
lilunsif refusing to taie action under Or. XI^IS, r. 2 (3) for an alleged 
■breach of a temporary injaoction granted under Or- XXXIX, r. 2 (2).—- 
Suppi r.£«nW, S9 III. 907 (F. B.); D«co» Ckand v. Jharia Goal Co., 5 
51^ I* J. 142. 

Where on an application for as inlcrloeutofj* iejanction the defendant 
,gavQ an undertaking that he would not alienate tbe property pending tho 
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disposal of the suit which was recorded in the Court's o*dflr and then m- 
breach of that undertaking sold the property and the plaintiff thereupon 
applied for proceedings for contempt of Court, but the lower Court refused 
the application, it was held that the undertaking given by the defendant 
read in coDjunction with the order of the Court recording it, amoun^d w 
the grant of injunction, and an appeal lay from the order of the 
refusing the application for proceedings for contempt. — Chatiirbnv,] JJas . 
Natvarlal, 134 I. G. 1165 : A. I. E. 1931 Bom. 509. 


3. The Court shall in all cases, except where it appears 
that the object of granting the injunction 
Before granting would be defeated b}’^ the delay, before gra^.* 
xnjnDcdon Court injunction, direct notice of the apfiU' 

cation for the same to be given to the oppcsi 
party. [S-®’-* 


to direct notice to 
opposite party. 


COMMENTARY. 

History .—This rule exactly corresponds bo S. d94o£ the 0. F. Code, 188 - 

Kotice. — This rule enacts that as a general rule where 
for the issue of an injunction is made, notice of the same roust hfig 
the opposite party but such notice may be dispensed with in 0 ^ 0 *^ «ntjld 
where the Court thinks that the object of granting the ao 

be defeated by the delay. The power to issue an ex parte injunc 
doubt exists, but the greatest care should be employed in its , ‘jjjjght. 
it should be exercised only in cases where considerable gSyen.“" 

ensue if the issue of the process were delayed until notice was g ^ 
Bari Pandurang V. Secretary of State, 27 B. 424, 451; 227 . 

Sahib Singk, 7 A. 650 . Burma Oil Go. Ltd. v. Sampan, 13 Bur, n. J- 

Where a Court mad© an order granting a temporary 
directing notice of the application for injunction to be issued .. j, vras 
side, and its order, directing stay of sale of property in ‘g^ow 

passed ex without th© other side being given q* t .-a Sinfh, 

cause* held that the order was irregular. — Arnolak Trhcr®*^ 

7 A 550. See also Baddam v. Dhwtput Singh, 1 0. W- W. • 
has been held that an injunction should not issue without no 
opposite party. 

A petition praying fora temporary injunction 

plaintiff in a Subordinate Court. The -Judge refused to pass 

without notice to the opposite party. On appeal, the 

the injunction. Eeld, that do appeal lay from the order of the jg 

Court, and that the District Judge had acted illegally.— 

M. 186 


Order for !n- 
JancUon may be 
dlichargcd, varied 
or set aside. 


4- ■ Any order for an injuBctio 
dischai^ed, or varied, or set {in.y. 

Court, on application made there 
party dissatisfied with such order. L 
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History — TIjjs lulo cxacth’ correspoods to S. 49G, C P. Co6e, 1882. 
It is inteDded to covet two classes of cases (l) when an urgent ordet tx 
farte has been paesed under ir 3 and 4 will allow the party ogaiDStwbom it 
has been passed to appl) to h&\o it disthargcd or varied or set asida ; and 
(2) when an injunction order alreadj in force has, owing to fresh circuffl’ 
stances, become unduly h&rab or unnecessary oi unworkable, it would be 
open to either parly to apply under r, 4 to the Court to discharge, vary or 
set it aside. But this rule (r. 4) is not intended to set at naught the ordinary 
CMfiUs curia that, once a Court has decided a matter after giving each side 
an opportunity cl being heard, its order ia final and binding on itseU as 
much as on the parties, and cannot be re-opened except on the presentation 
of seme new matter not available when the original order was passed.— 
Gciinda J?aJ7ianvja v Vijiaranataju, A. I- B. 1929 Mad. 803. 

Compensation to defendant for Ueue of injunction on insufUcient 
grounds.—Section 497, G. P- Code. 1882. oontaincd the provisions for 
awarding compensation to a defendant for issue of injunction on insufficient 
grounds , the provisions of that section have been embodied in S. 95 of the 
present Code — See notes under tfutt Section. 

Appeal — An appeal wiU lie under Or. Xlilll, r. I, Cl. (r), from on ordet 
under this tuie —See Zabada Jan v Hnfmwjnad Toiob, 15 A. 8. 

Whatever bo the scope of Or XXXIX, r 4 it cannot be that a patty eon 
appeal against a mere re-itetotlon of the original order of injunction when 
he has failed to appeal against the original order. Therefore, where an order 
under Or, XXXIX, r 1 staying delivery of property in execution was passed 
after notice, and the non-applicant without filing an appeal applied nnder thia 
rule for dissolution of the order, and the Court thereupon appointed a 
Seceiver, the original injunction staying delivery lemained in full force and 
was ro-iterated and revised and was not varied though the Court purported 
to do so bv appciutiog a Beceiver — Gomnda Homanuja y. VtjxaramaraJu, 
A. I. R. 1939 Mad. 803 

5. An injunction directed to a corporation is binding not 
injDnctiontoter- only on the corporation itself, but also on all 
poration bioJing members and officers of the corporation whose 
OH its officers petsouftl actiou it Beehs to restrain, £5. 495.3 

COMMENTARY. 

Alterations.— This rule corres^ods to S. 405, C. V. Code. lB83, vrith 
the omission ol the words “ or ^hltc ftunjjafiy'’ which occurred in the old 
section after the woid “ corporation. ” 

Corporation. — An individual is not entitled to protection by way- of 
injunction against the act of a corporation which affects that individual'e 
character and reputation, whether private, professional or commercial, Iboogh 
the act in question was duo which the corporation bad no power to do under 
its instrument of incorporation nod was in excess of its power, where he- 
would not have been entitled to soch protection had the act complained of 
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been committed by an individual defendant. v. Trustees (>f 
Port of Bombay, 1 B. 132. 

Agreement that the plaintiffs should be the agents ol a company for 35 
years — Resolution of the directors ousting the plaintiff from their agency— 
Suit by agents of the company to restrain it from carrying into effect the 
resolution of the directors. Held, that in as much as the Court ^ronld not, 
by a decree for specific performance or by injunction, compel the company to 
retain the plaintiff in the confidential position of agent, it would not 
restrain the defendants or the company from appointing a solicitor, wWch 
was only a violation of wbafe was ancillary or incidental to the principle 
part of the contract, viz., the agreement that the plaintiff should be theagsns 
of the company for 25 years. ^Nass&noanji y. Qo^on, 6 B. 266. 


INTERLOCUTORY ORDERS. 

6. The Court may, on fche application of any partly 
^ , suit, order the sate, by any person named m 

Order, and in such manner and on such 
terms as it thinhsj fit, of any moveable pto- 
parfcy, being the subject-matter of such suit, oi* attached before 
judgment in such suit, which is subject to speedy and natural 
decay, or which for any other just and sufficient cause SS 
be desirable to have sold at once. [S' 


COMMENTARY. 

Alterations. — This rule corresponds to S. 493, 0. P. Code, 1882, vHh 
some additions and alterations. It gives power to a Court to sell a perisas ^ 
article but does not authorise it to send a commissioner to sell anyc^op. 
Knstnayya v. Karnedhan, 126 I. 0. 284 : A. I. E, 1930 Mad. 324. 

In order to enable a Court to order on interim sale^ of moveable 
party it must either be the eubiect-matter of the suit, or it must baje 

attached before judgment in a suit but if either of these two conditioB^ 
not exist then the Court cannot exercise the power conferred by this r 
Kalu Mai v. Ganga Bishan, 134 I. C. 118. 

The words “ or attacked before judgment in such suit " and 
or ickich for any other just and suficieiU cause it may he desirable to ha 
at once" have been added. , 

** Words have been added to S, 498, so as to empower the Court to o 
a sale of securities when the state of the market requires snob a ecu 
See the Report of the Special Committee, 


Detention, pre- y. (1) The Court may, on the 

tervation, inipec- p,Qy party fco a suifc, and on suen 

tlon, etc.ot ,nb. ag it thinks fit,— 

(a) make an order for the detention, 

inspection of any property which is ® §on 
matter of sooh suit, or as to which any <3 
may arise therein ; 


Ject-mstterof snit. 
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(b) for all or any of tlie purposes aforesaid authorize- 

any person to enter upon or into any land or 
building in the possession of any other party 
to such suit; and 

(c) for all or any of the purposes aforesaid authorize- 

any samples to be taken, or any observation to 
be made or experiment to bo tried, which may 
seem necessary or expedient for the purpose of 
obtaining full information or evidence. 

(2) The provisions as to execution of process shall apply, 
mntatis mutandis, to persons authorized to enter under this- 
rule. [S. 499.]] 

commentary. 

Alterations. — This section corresponds to S. 499, 0. P* Code, 1882, with- 
some additions and alterations. In Cl. (a) the words "eras to which any 
gueition may arise therein" have been added ; the other changes are merely 
verbal. 

Inspection of eubjeot-maiter of sait.—In a snit for damages alleged 
to have been caused to plaintiff’s bouse by tho erection by the defendant of 
an adjoining bouse the defendant applied for an order allowing him to enter 
into the plaintiff’s house for the purpose of inspecting, examining, and 
surveying the alleged injnries. Held, that the house and the premises of the 
plaintiff formed the “ subject of the suit.” within the meaning of this mle 
and the Court had the power to mate tho order applied iot.—Dkorany Dhur 
V. Bodha Gobind, 24 C. 117 : 1 C. W. N. 99. 

"For all or Buy of the purposes aforesaid, etc. " — The Court has 
jurisdiction to mate an order for preparation of any inventory under this 
rule. — Amjad v. Jli Bossain, 12 C. L. J. 619: 15 C. "W. N. 353 ; Giribala v. 
ProJeask Chandra, 49 0. L. J. 484 : A. I. B. 1929 Cal. 498, in which it has also- 
been held that the Probate Court also is invested with powers to mate an 
order for preparing an inventory by 8. 228 of the Succession *Act. But see 
Mahomed BaseJc v. Tahidunnissa, 52 1. C. 33. 

Prodnetion of property.—In a suit by a pledgor against the pledgee 
for redemption of the pledge, held, that tbe Court is competent to make an 
order for the production of the properly pledged under Or. XXXIX,. 
r. 7 (1) {a).—JitendTa Nath v. AsoJee Natk. 30 C. L. J. 64 : 52 I. C. 4. 

S. (1) An application by the plaintiff for an order under 
Application for rule 6 or rule 7 may be made after notice to tbe 
inch order* to be defendant at any time after institution of the 

after notice. SUit. 

(2) An application by the'defendant fora like order may be- 
made after notice to tbe plaintiff at any time after appearance. 

rs. 600-2 
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COMMENTARY. . 

Alterations. — This rule corresponds to S. 500, C. P, Code, 1882, with 
-some modiScafeions. 

In sub-rule (l), the words ** after institution of the suit " have been sub- 

'stituted for the words “alter service of summons ’’ which ocearreS ia tbs 

old section ; and in aub'rul© (2) the word “ appearance ” has been sub’sfcitotfl'i 
for the words “ after the applicant has appeared ” which occurred io the old 
section. The other ohansoa are mex^y verbal. 

Notice. — An appUGaticm under this rule can only he made by a pbio’ 
tiff, after summons has been served, and after reasonable notice of tb® 
intention to apply for the order has been given in writing to the defendins. 
— Senpoiha v. flamasMiii, 7 H. 241. 

Appeal or review • — If an interlocutory order is wrongly refused by 
on© Judge, this proper coutsb is to apply for a review or to appeal fw® 
not to seek to obtain the order by resorting to another Judge, even fchocgs 
arguments should then be forthcoming which were not pot before the fifS* 
Judge. — Moiivahu v. Premvahu. 16 B. 511. 


9. Where land paying revenue to G-overnmenfc, or a 
tenure liable to sale, is the subject-mstter of ® 
suit, if the party in possession of such land o: 
tenure neglects to pay the Government revenuej 
or the rent due to the proprietor of the tenure) 
as the case may be, and such land or ' 
consequently ordered to be soldj any other 
party to the suit claiming to have an interest in such lanfl o 
tenure may, upon payment of the revenue or rent due pf 
viously to the sale (and with or without security at 
discretion of the Court), be put in immediate possession oi 
land or tenure ; 


When party may 
be patio immedi- 
ate possession of 
‘laod the sabject- 
.natter of suit 


and the Court in its decree may award against the def^ 
er the amount so paid, with interest thereon at . 5^ **15 
the Court thinhs -fit, or may charge the amount so 
interest thereon at such rate as the Court ordafs, in any 
ment of accounts which may be directed' in the decree pa 
in the siiit. ' L®‘ 


COMMENTARY. ^^33 

Alterations. — This tulaesactljr corresponds to S. ^,1 

with the substitution of the word "where’’ for " when" in tbs bogi ^ 

Plaintiff was put in possflSsioQ of property in suit under this 
the suit was dismissod ; but oo order was passed under the httcf ^QfloS 
rule to enable the dofendaut for recovery of what he bad 
period of dispossession by the pUintifT. Held that the dofeodaot a • 
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'to obtain mesnQ'profits IQ executioa of tbe docroo and that a separato suit 
-was unnecessary .— Singk v. Mangniram, 6 0. W. N. 710. 

1 0. Where the subject-matter of a suit is money or some 
other thing capable of delivery, and any party 
thereto admits that he holds such money or 
etc., n oar . Other thing as a trustee for another party, or 
that it belongs or is due to another party, the Court may order 
the same to be deposited in Court or delivered to such last- 
named party, with or without security, subject to the further 
-direction of the Court, [S. 502.] 

COMMENTARY. 

Alterations.— This rule exactly corresponds to S. 502, O.P. Code, 1882 
with the substitution of the word " where ” for ** when ’* in the beginning, 

"Holds.” — This rule would seem to apply only when the party 
making tbe admission holds the property or other thing which the party in 
whose favour tbe order is made, seeks to have delivered to him. But even 
if that rule was intended to apply to a case where the property is not so held 
'by the party making admission, it would not cover a case where the money 
■was held by another Court to the credit of another suit . — Rajah PaTtha- 
^arathi v. Rajah Ranqiah, 27 M. 168 . 13 11. L. J. 501. 

Deposit. — As to liability for interest for money not deposited, see 
Ram Pass v. Prosunna lio-gee, 16 W. R. 297. 

Appeal. — An appeal lies from an order under this rule, see 
-Or. XLIII, r. 1, Cl. (r). 



ORDER XL. 


Appointment of 
receivers. 


APPOINTMENT OF RECEIVERS. 

1 • (1) WheiB it appears to the Court to be just aud con- 
venient, the Court may by order — 

(a) appoint a receiver of any property, 
whether before or after decree ; 

(i) remove any person from the possession or custody 
of the property ; 

(e) commit the same to the possession, custody or 
management of the receiver ; and 
(d) confer upon the receiver all such powers, as to 
bringing and defending suits and for the 
realisation, management, protection, preserva- 
tion and improvement of the property, the 
collection of the rents and profits thereof, the 
application and disposal of such rents am 
profits, and the execution of documents as the 
owner himself has, or such of those power 
as the Court thinhs fit. 

(2) Nothing in this rule shall authorize the Court to 
remove from the possession or custody of property any pars 
whom any party to the suit has not a present right ^ 
remove. L®-". 

2- The Court may by general or special order fir 

amount to be paid as remuneration iw 

services of the receiver. p. 503, o • 

3 . Every receiver so appointed sball^ 

(а) furnish such security (if any) as the in 

fit, duly to account for what he shall rcc 
respect of the property ; _ 

(б) submit his accounts at such periods and *h 
form ns the Court directs ; 

(c) pay the amount due from him as the Court ir 
and 


Bemaoeratlon. 
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(<?) be responsible for any loss occasioned to the property 
by his wilful default or gross negligence. 

[S. 503.] 


COMMENTARY. 

Alterations and their effcot. — Section 503 of the 0. P. Code, 1832, 
has been divided into those three roles. 

The wording and the langaage of the first para, of the old section have 
been materially changed, and several additions, alterations and omissions 
have been made. 

In subTole (1) the words “ where it appears to the Court to be just and 
convenient *' have been substituted for the words “ whenever it appears to 
the Court to be necessary for the realization, preservation or better 
custody or management of any property, moveable or immoveable, the 
subject of a suit, or under attachment,*' which occurred in the first para, 
of the old section. 

By the above change the power of the Court m the matter of appoint* 
ment of receivers has been enlarged. According to the language of sub- 
rule (1), the Court can appoint a receiver where it appears to it to be 
j'ust and convenient. The conditions attached to the para, of the old sec* 
iion are no longer necessary for the appointment of a receiver. The omis* 
sion of the .words “ the subject of a suit ” or " under attachment," is 
material, as the property the subject of o sttif ” wore the subject of 

much discussion in Poresh v. Omerto, 17 C. 614 and in Ramasami Natk v. 
.Ramasanti Cketty, 30 U. 255 By the omission of the above two 
expressions, a receiver can now be appointed where a personal remedy is 
sought against the defendant or the property is not under attachment 
(30 JI. 255). The other alterations are mere change of words and phrases. 

Receiver In proceedings other than suits.— Section 503 of the Code 
of 1882 contained the words “subject-matter of a suit.’’ Under the old 
Code, therefore, a receiver could only bo appointed in a suit. By the omission 
of these words in the present rule, n receiver may now be appointed even in 
proceedings other than a suit — Asadali v Mahomed, 43 C, 986 : 36 I. C. 177. 
A receiver may 1 ' v, Shankar, 

17 B. 388 ; or in . . t. — In re Bat 

Jamnabai, 36 B. . . ._ '1 1.0.654; 

Chandrawati v. Jagannath, 7 L. l! J. 231 : 90 I. 0. 611 ; A. I. E. 1925 
liah. 489 ; Godubai v. Janabai, 116 1. C. 642 ; A. I. B. 1929 Nag. 119. 
But a Court has no jurisdiction to appoint a receiver in proceedings onder 
the Succession Certificate Act. — Kanhatya v. Kanhaiya Lai, 46 A 372 : 
79 I. C. 863 : A. I. E. 1924 All. 376 ; or in proceedings for the removal of a 
trustee under S. 74 of the Trusts Act — Assardas v. Thakuribai, 103 1. C 
816 : A. I. B. 1927 Sind 237. 

“Jost and convenient.'* — The words "just and convenient” have 
been taken from the English Judicature Act, 1873. They mean that the 
Court should appoint a receiver for the protection of property or the pre- 
vention of injury, according to legal principle, and not that the Court can 
make such appointment because it thinks convenient to do so. They confer 
a p. c.— 1«3 
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no arbitrary and non-regulaled discretion on the Court. — BobihuUah v. 
Ahtia Kallak.^^G. L. J. 567 ; PawaStmee v.A9ia,8 I. D. 'ildl : Dharendraf. 
Surendra, 34 C. W. N. 440: 129 I. C. 609 : A. 1. E. 1930 Cal. 610: 
Shupendra V. Afanohar^ 28 C. W. N. 86. See aho Bemendra v. Prokask,35 
G. W. N 1066. Before appointing a receiver in ary particular case, the 
Court must take the whole circumstances of the case info consideratlOB aod 
thendecide whetherit would bo**y«st attd convenient *' to appoint a receirer. 
Primarily this diacretian is to be exercised by the Courtin which the case i* 
pending and to which the application is made. The Couit has full discretion fc 
appoint or remove a receiver and the appellate Court will not as a rule when 
the first Court has acted after considering all the circumstances, interfere 

with the exercise of that discretion. — Kodtr Bakhsh v. Ghnlart Mahonei, 
55 X. 0. 50 ; Amar Nctk v. Tehal Kavr, 4 U. P. L. E. 73 : 67 1 0. 3S3; 
Dkumi V. Nawdb Mnhamriad Sujjad Alt Khan, 73 I. C. 600; A. I. 

Lah. 623; Benoy Krishna v. Saltsh Chandra Girt, 55 I. A. 131; 

(P. C.): 32 G W. N. 681: 47 C L. J. 424: 108 I. C. 348: A. I 
P. C. 49 : 6t M. L J. 423 : 30 Bom. L. E. 815 : 5 O. W. N. 272: 2Cx A.L J- 
481 (on appeal from Satish Chandia Gin v.Benov 96 1 . C. 3 • 

A. I. R 1926 Cal 1092); Jasu'ant Sinyh v.Pxmjah Kationol 
I. 0 433 : A. I R. 1931 Lah. 82. Where there is no apprehension of 
or damage a receiver will not be appointed merely on the giouod that 
applicant afiprehends difficulty in obiaioing possession oMhe 
the event of success or in realising ibe mesne profits which y’ffi 
during the pendency of the appeal. — Ttta/hStvffhy.Shtfon-antGi^a^ 
Prabandhak ComnnUee, 134 I. 0. 799 : A. I. E. 1931 Lah. 688 : 82 P. D- 
6C5. 

“May by order. ''—The older on an opplicafion under Or. y' 
should not express an opinion on the merits of the ctiser^Bhvpen 


llanohar, 28 0. W. N. 86. , ^ 

The appointment of a receiver is a matter resting in the 
the Court. The powers of appointing a receiver conferred ny 
must he exercised with a sound discretion, upon a view of the who e c 
etances of the case, not merely the circumstances which might ma 
appointment expedient for the protection of 'the piopeity. hu 
ciicunistances connected with the right' W'hich is asserted 
est.-iblibhed. The Court will not interfere by appointing a receive^^.^^ y 
right is asserted to propeity in the possession of a 
bold it under a legal title, unless a stiong case is made 43 L 6. 

Abhayoswari, 15 C. 818; Meyappa Chetly v. Nnretyonrn 
650; Xsfinv. Shib Bam. 711.0. 743; A. I. R. 1923 Lah. 289. 
MaiDuv MaiOh Cj/*. 5 B. 70 ; 1011.0.717: A. I E- j "J' ooa. 
"Where property is shown to be i« medio, ie., in the enjoyment ^^Jg 

the Court can hardly do wrong in appointing a receiver, ^ 5p«f 
common interest of all parties to prevent a sciamhio.— . loero 
Islak. 29 C W. N. 836: 89 I C. J83 ; A. I. E. ^ 1925 Cal. D^O. ,nr 
circumstances that the appointment of a receiver ^ 

one is no ground for appointing areceiver,— /'rrt.«oweff'Of/i " j jj ig3| 
A. 656 ; KufjJian v. Kannan, 79 L C. 66l : 46 ^f. L. -X. 18" : • 'yyjyjje c' 
Mad. 482. Neither can a receiver be appointed simply f®*" 
ascertaining the income of an estate in order to fix the jggj ifs“* 

nance to bo paid out of ib.'^Bujammal v. Tyagaraja, A. ^ • 
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1245 : 89 I. C. 943. In Chandidat v. Padmanand, 22 C. 459, it has been 
•further held that the dtsUncUon bettceen a case in which a temporary injunc- 
4ion may be granted and a case in which a receiver may be appointed, is 
that, while in either case, it must bo shown that the property should 
'be preserved from waste or alienation; in the former case, it would 
be sufficient if it be shown that the plaintiff in the suit has a fair question 
to raise as to the existence of the right alleged ; while in the latter case, a 
'.good prima/ocie title has to be made out. — Sivagnanathammal v. Aruna' 
chalam, 2 M. "W. N. 75. See also Mikanbai v. Dassimal Qangaram, 
45 I. C. 224. 

Selection of persons for appointment as raoeiYers and their 
Temoval. — The selection and appointment of a particular person as a 
•receiver is a matter of judicial discretion to be determined by the Court 
according to the circumstances of the case. — Kali Kumari v. Baohhan Singh, 
17 G. W, N. 974 : 19 I. G. 873 ; Sripati v. Bibhuti, 53 C. 319 • 92 1. C. 940 : 
A. I. E. 1926 Cal. 593. 

There is no hard and fast rule that a party or his agent should not be 
■appointed a receiver ; and that is a question which must be determined 
under the peculiar circumstances of each case ; Dhiyan Singh v. liar Narain, 
A. I. B. 1929 Lab. 780. But as ageoeral rule the receiver appointed should 
be a disinterested person, although it is competent to the Court upon the 
ooDSenb of the parties and in a proper or special case without such consent, to 
appoint a person mixed up in the subject*mitter of the litigation, if it will 
be beneficial to the estate.— BAwpcndm v Manohar, 23 C. W. N. 86 ; Kali 
Kumari v. Bachhan Singh, noted ante. 

Eesidance beyond jurisdiction is not by itself a fatal objection, but when 
-anon-resident is appointed receiver, there must be an adequate guarantee 
that he will be subject to the effective control of the Court {Kali Kumari v. 
Bachhan Singh, noted ante). Eesidence at a great distance from the property 
-which is to be subject to his management and control, while not regarded 
as an absolute disqualification for the office, is an important circumstauce 
to be taken into cousidaratiou (Ibid). The Court which has the power of 
appointing a receiver is also invested with the power of dismissal. — 
A.U.Johnv. Agra United Mills. 13i I 0 454 : A. I. E 1931 All 72:29 
A. L. J 13. 

A receiver who has been once appointed cannot be removed merely 

‘because ho is rather old hut ho can bo removed only for proved incapacity, 

Bam Kumar v. Ashutosh, 115 I. 0, 831 : A. I. E. 1929 Pat. 114. In a matter 
of appointment of a receiver for equitable execution, the wishes of the credi- 
tors are entitled to great weight as they have virtually the right of nomina- 
tion (Ibid). 

The attorney of a party shonld not bo appointed receiver as such an 
appointment interrupts the arrangement by the party for his defence in the 
suit.— JohwTTnuH v. Kedar Nath, 65 C. 113 : 31 C W N. 953 : 104 I. C.- 
387 : A. I. E. 1927 Cal. 714. 

“ Appoint a receiver of any property, whether before or after 
•decree." — The power conferred by the Court by Or. XL, r. 1 (a) to appoint 
a receiver of any property whether before or after decree, refers only to the 
appointment of a receiver in respect of the property in regard to which the 
•litigation is pending, that is to say as long as the suit before the Court 
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xeinaJDS Us pendens, the fimcisoB^of the receiver will coBticue untilhe is- 
discharged by the Court . — Ghandreswar Prasad x. Bisheswar Prato?, 


5 P. L. J. 513 : 1 P- L. T. 643. 


Whether issue of notiaeto theopposite party before appoiotment-' 
of receiver is necessary. — Order XL, r. i, 0. P- Code, does not lay dowc 
that notice to the opposite party should be issued before appointiBg a receiv- 
er and it is obvious that in many cases the object of the appointment might 
be nullified if notice were issued . — Ishri v. Shibram, 71 I. C, 743 : A. I. B. 
1923 Lab. 239 (22 C. 469, 2l M. L. J, 821. 107 P. B. 1908 distd.l 


Courts empotvered to appoint receivers.— -Another moat important 
change in this order ia the omission of S. 505, 0. p. Code. 1882, under 
which only the High Courts and the District Judges were empowered to 
exercise the powers conferred by Chap. XXXVI of the 0. P'_Co^®> 

The Subordinate Courts could only nominate a person and the District Jnd|s 
could authorize the Subordinate Courts to appoint the person so norainateo 
or he could pass such other oidor as ho might think fit. 


“Having regard to the standard of efficiency, the Commitlee 6^® 
reason to withhold from Subordinate Judges, the power to appoint 
They therefore propose that S. 505 of the Code should no longer be refcamea. 
for its eSeofc in. practice is often to defeat the purpose for which ao appli' 
cation is made f/w Report of the i^ecftaZ Commttiee. 


Power of Court to appoint receivers and grounds for 
ment. — The powers conferred by this rule are not to be eseroised as a oaW 
of course, and it is not a reason for ftUowicg an application for the 
roent of a receiver that it can do no harm to appoint one. The dUcrehf® ^ 
one that should be exercised with the greatest caro and caution, 
plaintiff in his plaint makes violent and wholesale charges of 's^sw & 
malversation ogainet a defendant in possession of property as executor bd 
a will ox as the tenant for life, and upon this basis applies for a 
bo appointed, it ia not a necessary consoquoDco that such appointment ^ , 
he made — Prosonomovi x. Beni Madkob. 5 A 556 ; Kumaf Sfityo- q 
SrimatiEani Keshabaty, 18 C. W. N. 537 ; Ktinkaii v. Kannan, /y i- 
561 ; A. I. E 1924 Mad 483 : 46 M. L. J. 133. 


In an application for the appoiotmont of a receiver, one has go 
the nature of the charges made, and if one finds that they at® 
vague in character, it ia a ground for declining to interfere on an 
tor>’ application fox the appointment of a receiver. — Sa^lf Ckandra • 
Krishna. 96 I. C. 30 : A. L R. 1926 Cal. 1092. 

In all cases where a property ia in the hands of one co-sharor and 

share of the profits is withheld from the other, there is i t B 

appointing a receiver,— Basa«/rfl« v. Dasondki AfaZ, 117 I. G. 3i0 . 


1929 Lah. 497. . 

When an application is mode to the Court to take the 
bands by appointing a receiver, the plaintiff must prove ^ mid® 
ho has a very excellent chance of aucceeding in oatablisbing tiJ 
out in his plaint, and in th« next piece he must^ satisfy the you ^gsted- 
property in possession of the opposite party is in danger of “ 

The more fact that there is a dispute ia no reason whatever for app^ 
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■receiver. — Govind Narayan v; Vallahhrao, 92 Bom. L. B. 217 : 65 I. 0. 827 ; 
Banteari Lai v. Ifoii Lai, 3 P. L. T. 466: 63 I. 0. 656 : A. I. B. 1922 Pat. 
■493 ; The Firm Rayhbir Singh v. Narijan Singh, 72 I. 0. 569 : A. I. B. 1923 
Lab. 43 ; Mahomed Qasim v. Nagaraja, 108 I. C. 167 : A. I. B. 1923 
'Mad. 813. 

On an interim application for a receivership, the Court has to consider 
•whether special interference with the possession of a defendant is required, 
’ there being a well-founded fear that the property in question will be dissi- 
• pated, or that other irreparable mischief may be dona unless the Court 
•-gives its protection. — Benoy Krishna v. Satish OAancir'a Qiri, 55 I. A. 131: 
55 C. 720 (P. C.); 32 G. W. N. 631: 47 C. L J 424: 103 I. C. 348: A. LB. 
1923 P. 0. 49 ; 54 11. L. J. 423 : 30 Bom. L. R 815 : 5 O. W. N. 272 : 26 
A. L J. 481. See also the judgment of the Calcutta High Court in Satish 
'Chandra Otri v. Benoy Krishna, 96 I. 0. 30 : A. I. R. 1926 Cal. 1092. 

Waste or misappropriation of property i‘ 

1 receiver— The fact that the acts complained of 
rather than waste makes no difference for the 
mayya v. Venhala Subbayya, 'IS M. 23. 

The mere fact that a llahomodan widow is entitled to a lien for 
•dower on her husband's estate is no ground for refosing the appointment 
♦of a receiver summarily without enquiry into the merits of the application. 
'There is nothing in Or. XL. r. 1, to prevent tlio appointment of a receiver 
.in such a case. — Zahros Syed Alt v. Ahmad Sycd, 68 I. C. 502 : A. I. B, 
1923 Nag. 21. 

Where both the claimants are mendicants and have no worldly property 
• of their own. and the property in dispute is of considerable value and acts of 
waste have been found to have boon committed by the defendant who is in 
.possession, that the appointment of a receiver is the proper order.— 

Bam Sunder v. Kamal 'Jha, 32 0 741. 


which might be decreed, are not adequate reasons for the appointment of a 
• receiver. — Muhammad Askart v. Nisar Husain, 43 A. 311 ; 19 A. L J. 50. 

The removal of a largo amount of property by the defendant and under 
'Circumstances which might fairly give rise to suspicion during the pendency 
- of the suit in which the question of title to that property would be determined, 

’ is a sufficiently strong ground for the appointment of a receiver. — Sta Bam 

Dasv. Mohabir Das,^7 C. 279:5C. W. N. 362 (15 C 818 and 22 0. 459 
'referred to). Sm also Sham ChandGirtv, Bhaya Bom PaneZ^!/, 5 C. W. N. 
365. 

Where' the subject of dispute between the parties to a litigation was a 
largo impartible-temindari with valuable forests, mines and minerals and the 
zemindari had long been under the management of the Court of Wards, held, 
that the case was a fit one for the appointment of a receiver pending the 
’ appeal and for etay of execution of the decree by the suceessfol claimant.— 
^SriPratap Chandra v. Sri Baja Jagadisk Chandra, 37 C. L. J. 417:75 
I. 0, 417. 
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Order XL, r. 1 of the Code prevents the Coart from ejecting a jwrson 
Dot'a party to the suit uuless one or other of the parties to the suit has- 
such a right. But the Court has always' the power' to appoint a receim 
to take possession of the properties from the parties to the suit itself and' 
this has nothing to do with the fact that the plaintiff, even if he succeeds,, 
can only get possession and does not seek to eject the delendants.— 
Kumaramami v. Pasupathia^ 12 L. W. 254. 

When a suit is brought under the Bengal Tenancy .Act (VIII of 1885) 
for arrears of rent and for ejectment of the defendant. Meld, that a receiver 
of the rents and profits of the tenure might properly be .appointed under toe 
provisions of this rule . — Kartic Nath v. Fadmanund, 11 0. 496. 

But where in a suit for recovery of arrears of rent and cess based 
Ijarapotta with a prayer for ejectment under S. 66 (2) of the B. T, Act, the 
prayer for Khas possession as made in the plaint was given up and tb0 
plaintiff does not claim as specific appointee of any part of the defendant 
separate estate, he is, merely in the nature of general creditors, seeking O' 
obtain payment by a sort of equitable action or assumpsit or debt and ? ’ 
right to be paid out of a specified fund ; and so, he cannot, in 
the appointment of a receiver . — Dharendra v. Surendra, 34 0. W. N- ' 
129 I. 0. 609 : A, I. E. 1980 Cal. 610. 

Where disputes arose between two persons as to who was entitled iO' 
be a mahant and there was something to be said regarding the i^, 
each and under the circumstances putting one of them into possession 
give him a greater advantage over the other, a proper case was made out 
appointing a receiver.— jlfuMcAar Das v. Ealyan Das, 69 I. 0. 861. 

No receiver can be appointed under the Eeligious Endowments c 
(XX of 1863) except under S. 5 of that Act. A Civil Court has “ 
that section to appoint a manager only where there is a dispu^ ft® 
ifght of succesBion . — Gyananand v, Eristo Chandra, 8 0. 4 

Veerararjava v. Erishnasami^ 4 M. L. T. 88, where it has iihs- 

receiver can be appointed in a suit under S. 539, 0. P. Code role 

property of a temple is a subject of the suit within the meaning of t 
and the Court has jurisdiction to appoint a receiver. 

A strong case must bo made out to induce a Court to 
trustee or executor who is willing to act, and appoint a 
Woods, J. in the case of Maines v. Carpenter, quoted ot length in ^® * , pro- 
of pai-a. 707 ot Bigh on Deceivers!) If there is no 
perty and interference is unnecessary by appointing a receiver tbo 0 
not appoint one . — Syed Asad Meza v. Wahidnnnissa, 80 C. L. J. • 

There is no jurisdiction in a Court to appoint a receiver at ^^® bij 
of a simple creditor, unless the creditor establishes a special^ 

favour for such appointment. The appointment of a receiver ib an 

relief and will be granted only on equitable grounds. The j tflust 

condition for the appointment of a receiver is that the 
satisfy the Court that he has an “interest” in the proper^’ to _ g49 ; 6’ 
by the order,— Pir/7it Chand Lai v. Ealihanand Singh, 61 • 

P. L. J. 3G6. 
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Whore the oxccntor vj&a to act in consultation with other heirs and the 
fulfilment oi that condition had become impossible that was held to be a 
snfilcient circumstance to justify the appointment of a receiver. — Surendra v. 
Sushil, 55 0. 2i9: 109 I. G. 759 : A. I. R. 1923 Cal. 256. 

Where a money*dccrco against the assets of a deceased debtor was 
sought to be executed against the property in possession of only one of the 
heirs holding the deceased's assets, the appointment of a receiver in respect of 
the whole of the property of such heir so as not to leave anything for the 
maintenance of his family would not bo just or convenient, if the heir was 
willing to place some property in the hands of the receiver and allow the 
appropriation pf its probts towards payment of the decree.— SAara/ Jahan 
Begum v. Mohammad Sadiq AU Khan, A. I. R. 1923 Oudh 40. 

In a snit brought by the reversioners of a Hindu widow during her life- 
time for a declaration that a certain alienation made by the widow was void, 
the Court should not appoint a receiver. — Shankarbhat v. Bai Shtv, 54 B. 8.i7 : 
127 I. C. 897 : A. I. R. 1930 Bom. 645. 

Receiver in partnership suit. — ^The appointment of a receiver to 
manage a partnership business where all the partners are not parties to the 
suit is ultra virti. — Mtkanbai v. Dassmal, 45 I. C. 294. 

In a suit brought by the widow of a deceased partner to wind np a 
partnership, the surviving partner was prohibited by the Court, at the ins* 
tance of the plaiotiS', from collecting debts due to the firm ; but leave was 
given to apply for the recovery of debts which might become barred by 
limitation. After decree, ou the application of the plaintiCT, a receiver was 
appointed to collect outstanding debts for the purpose of executing the 
decree. Held, that the appointment of the receiver was valid.— S/innntu^am v. 
Moidin, 8 M. 229. 

Receiver of a Company. — The Court has no jurisdiction to appoint 
a receiver of a company. If it is necessary to protect the assets, recourse 
must be had to the provisions of the Companies Acts, — Katlash v. Sadar 
Munsif, Stlchar, 52 C. 513 : 88 I. C. 826 : A. I. R. 1925 Cal. 817. 

Receiver in matters referred to arbitration. — Whena dispute has 
been referred to arbitration in accordance with the prayer of all parties, the 
duty of the Court is to act upon the agreement entered into by the parties 
themselves and in order to determine whether the Court's power to appoint 
a receiver has been ousted or not by such reference to arbitration, it will have 
to be ascertained in each individual case as to what was actually referred. 
If the Court finds that the question of management interim was also referred, 
it may defer the consideration of the question of appointment of a receiver 
in the view that the parties by agreement between themselves have 
disentitled themselves to the auxiliary relief which otherwise they could 
have from the Court If in the petition for reference the words used are “ to 
do all works in connexion with the subject-matter of the suit and to decide 
the suit” they do not include the passing of orders for infm'm protection 
and the Court has jurisdiction to appoint a receiver insneb cases. — Surendra 
r. Sushil, 55 C. 249 : 109 1. C. 759 : A. I. B. 1923 Cal. 256 (referring to Zalinof 
V. Hammond, (1693) 2 Ch. 92; 67 L. J. Cb. 370; 78 L. T. 456; and also 
referring to into v. Garret, (1878) 8 Ch. 26 : 38 L. T. 3 : Compagnie du 
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•execution of whoso dooroo ho is Appointed ; nor cnn it ho said that tho monoys 
rcalisod by tho roeoivor becorao ipso/aeto n3ono>’s belonging to tho iudgmont- 
•creditor, nnd, as moneys paid to the credit of the judgmont-oroditor's suit 
tho moment tho receiver comes into possession of the same.— Wafesa Pillai 
V. Govindasami, A. I. R. 1930 Mad. 4. 

It is within tho discrotion of a Court appointing a roeoivor in a suit to 
-order that tho ofTico should continue permanently after tho dccroo, when such 
-continuanco is necossarj’ or for so long as it may bo so. A dccroo of the 
High Court directing tho permanent receivership was hold not in variation 
of tho judgment which it purported to follow ; and that tho Court had a 
discrotion to malre such an order when necessary for tho preservation of the 
estate.-— Afaifmsr* Umamba v. Mathusri Dipamba, 23 I. A. 28* 19 M. 
120 (P. 0.). 

For other eases on the appointment of Receiver by way of execution, see notes 
to S. SI (d), ante. 

Receiver of property in hand of common manager. — A receiver 
can bo appointed in respect of property in tho hands of a common manager 
appointed under S. 95 of the B T. Act.— Afuff/wesjoar v. Mahamaya Prosad, 
16 C. N. 672 : 13 C L T. 487 ; and the fact that an application for the 
- appointment of a common manager is ponding before tho District Tudge does 
not preclude tho Sub-Judge before whom tho suit is ponding from appointing 
a receiver in a proper co.90.—Jibanessa v. ifajidunnessa, 17 C. W. N. 681. 

Tho District Judge has no jurisdiction to appoint a receiver of properties 
which are tho subject of a suit or attachment in other Courts, oven though 
such Courts may have boon subordinate to his Court — Latafut Hossein v. 
Anunt Chowdhry, 23 C. 617, 

Receiver In joint family partition suit. — Tho words “ tho ownor ” 
in Or. XL, Cl. (1) (<f), moan tho whole body of owners to whom tho joint 
estate belongs In a suit for partition of a joint estate, tho Court has 
jurisdiction to place the wholo of a joint estate out of which a plaintiff 
seeks to have his share partitioned in tho bands of a receiver, and to order 
that the receiver shall be at liberty to raise money on the security of tho 
wholo joint estate. —Paresh v. Omerto, 17’0. C14. 

The Court will not appoint a receiver in a partition suit between 
members of a joint family except by consent and specially where tho family 
property consists of land. Thus in order that a receiver should bo appointed 
of joint family property in a partition suit special circumstances will have to 
‘be proved before tho Court will bo entitled to appoint a receiver. — Govind 
Narayan v. Vallabh Rao, 22 Bom. L. R. 217 : 55 I. C. 827. , 

Receiver In mortgage snlt.— A receiver may bo appointed at tho suit 
of a first mortgagee when there is reason to apprehend that tho pro* 
porty was insufficient to pay tho IncumbranccK thereon. Whether the 
mortgagee is or is not entitled to possession, he may invito the Court to 
appoint a receiver, if the demands of jnsticc require that the mortgagor 
should bo deprived of possession. A receiver can bo appointed at tho instance 
• of a mortgagee who holds a simple mortgage. — Rameswar Sin^h v. Chyni Lai, 
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SI 0. L. J". 385; Gohind Bam v. Jwata Perskad, 43 1. G. 633; Punjab 
National Bank Ld. v. Moosaji, 102 I. 0. 353 : A. I. B. 2927 Sind 230 : 23 
S. L. E. 49. See Dkian Singh v. Bar Narain, A. I. R. 1929 Lab. 780. ' 

A hard and fast rule eannofe be laid down RS to under what- 
circumstancGS a receiver should be appointed at the instance of a simple 
mortgagee, but in order to jusbity the appointment of a receiver there should 
ordinarily be some loss or detriment not foreseen by the mortgagee at the 
time be took a simple mortgage, which loss could not be compensated except 
by appointing a receiver. — Elkirajulu v. Rajagopalachari, il5 1.0.344: 
A. I. E. 1929 Mad. 138; 56 M. L.L 115. 

The Court may appoint a receiver at the insfance of a mortgagee whore 
the action is either for foreclosure or sale, if there is reason to suspect that 
the security is insufficient or if the interest is in arrear (7 C. W. N. 452 and 
16 C, W. N. 997 reUrted io ) ; and the right of the mortgagee to ask for a 
receiver is nob affected by the fact that a decree for sale has been passed, 
because the suit cannot bo said to terminate till the property ia sold or tbr 
mortgage-money paid. — Manindra v. Sumfi Bala, 95 I. 0. 632 : A. I. B. 1926 
Cal. 1006. The High Court of Bangoon has aUo held that where a mortgage 
decree-holder after obfeaioing a preliminary decree for sale of the mortgaged pre- 
mises asked for the appointment of a receiver to collect the rents of the raort*" 
gaged premises, a receiver may be appointed and such appointment would bo 
binding not only on the parties to the suit but also on any purchaser of the 
interest of the mortgagor in the premises, and so long as interest on the 
mortgage was in arrear the application for the appointment of a reoeiv^ by 
the opposite party cannot be successfully opposed ; Khoo Joo Tin v. Afo o«n.. 
6 R. 261 ■ 110 I. C. 620 : A. I. B. 1923 Rang. 176 (following Ahmed 0as«'w v. 
SoUappa,4l, 0. 1031; 5L. B. E. 135). In Kihiiish v. Baja JanaMnatK 
36 C W, N. 1141, it has been held that a receiver can bo appointed in a 
mortgage suit oven after the passing of tho decree for sale, but the Court 
should, before making tho appointment, come to tho conclusion that i t is just 
and necessary ; and where subsequent to the order appointing a receiver but 
before the actual appointment, certain sales had been effected, the Court 
should consider whether an appointment is still Docessarj’. 

"Wban the piopcrtiea contained in the mortgages are part of an under- 
taking for the supply of olectrjo enei^y to which the prohibition in S. 9 (2), 
Electricity Act (IX of 1910) applies, tho mortgage is void ab initio and it 
cannot give such mortgagee, who has got only a simple money-decroo a right 
to tho appoirtmont of a receiver . — Mepappa Chettpar v. ilia 127 I. 0. 
176 ; A. I. E. 1930 Rang. 271. 

Where in r. mortgage suit an interim receiver was appointed and the 
properties were sold in execution and tho sale was made absolute and 
a certificate granted to tho purohasor, it is tho purchaser and not the rccoi^e^ 
who is cntillod subsoquently to Buo for possession of tho property-'— 
Abdulla V B K. CAoffer;Vc, 9 E. 665. 

A receiver can bo appointed under this rule, in a Quit to 
mortgage . — Ghanathyam Afiss^r v. Gohind** ilfoni, 7 C. W. E. 453 (3 C- . 

1 C. L. R 295 declared obsoUlc). As regards the Court’s power to 
receiver of mortgaged property, w«ral8c» Lata/nt Bossein v. Anunt 
23 0. 617 ; Jaikhsm Das v. Ztnabai, 14 B. 431 ; Weatherall r. Lasicm- 
Borigage Agency Co,, 13 0. L. J. 495. 
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31C. L. J. 385; Gohind Bam v. Jtvala Pershad^ 43 I. 0. 633; Punjab 
Naiiotial Bank Ld, v, Moosaji, 102 I. 0. 353 : A. I. E. 3927 Sind 230 ; 23 
S. Ii. E. 49. See Dhian Singh v. Bar Narain, A. I. E. 1929 Lah. 780. ' 

A hard and fast rule cannot be laid dovro as to under what- 
circomstancos a receiver should be appointed at the instance of a simple 
mortgagee, bub in order to justify the appointment of a receiver there should 
ordinarily be some loss or detriment not foreseen by the mortgagee at the. 
time he took a simple mortgage, which loss could not be compensated except 
by appointing a receiver . — Bthirajulu y. Eajagopalachari^ 115 1.0.244; 
A. I. E. 3929 Mad. 138 ; 56 M. L. J. 315. 

The Court may appoint a receiver at the instance of a mortgagee whore- 
the action is either for foreclosure or sale, if there is reason to suspect that 
the security is insufficient or if the interest ie in arrear (7 C. W. N. 452 and 
16 C W. N, 997 referred to ) ; and the right of the mortgagee to ask for a 
receiver is not affected by the fact that a decree for sale has been passed, 
because the suit cannot bo said to terminate till the property is sold or the- 
mortgage-money paid . — Manindra v. Svniti Bala, 95 I. 0. 632 : A. I. E. 1926 
Cal. 1006. The High Court of Bangoon has also held that where a mortgage 
decree-holder after obtaining a preliminary decree for sale of the mortgaged pre- 
mises asked for hheappoiutraent of a receiver to collect the rents of the mort- 
gaged premises, a receiver may be appointed and such appointment would be 
binding not only on the parties to the suit but also on any purchaser of the 
interest of the mortgagor in the premises, and so long as interest on the 
mortgage was in arreae the application (or the appointment of a receiver by 
the opposite party cannot be successfully opposed ; Khoo Joo Tin v.-Afo 
6B. 263- 130 1. C. 820; A. I. E. 1928 Bang. 176 (following AhmedCassim v. 
SoUappa, 4 1. C. 1Q31 : 5 L. B. E. 135). In Kshitishv. Baja Janakinath^. 
35 C. W. N. 1141, it has been held that a receiver can be appointed in a 
mortgage suit even after the passing of the decree for sale, but the Court 
should, before making the appointment, come to the conclusion that it is just 
and necessary ; and where subsequent to the order appointing a receiver bub 
before the actual appointment, certain sales had been effected, the Court 
should consider whether an appointment is still necessary. 

^ When the properties contained in the mortg.ages are part of an under- 
taking for the supply of electric energy to which the prohibition In S. 9 (3), 
Electricity Act (IX of 1910) applies, tho mortgage is void ab initio and it- 
cannot give such mortg.agee, who has got only a simple monoy-deerso a right 
to tho appointment of a receiver . — Meyapjta Chettyar v. Ma Zu, J27 I. 0. 
176 : A. I. B. 1930 Bang. 271. 

■Where in a mortgage suit an tnUrtm receiver was appointed and the 
properties were sold in execution and tho sale was made absolute ana 
a cortiCcato granted to tho purchaser, it is tho purchaser and not the receiver 
who is entitled subsequently lo Bua lor posse.ssion of the property*"" 
Abdulla V. J?. K. ChatUrjec, 9 E. 565. 

A receiver can bo appointed under this rule, in a suit to 
moxlgixgc.—’Ghanashyam ^iss^r v. Qohinda Moni, 7 0. W. N. 453 (3 G. oJ . 

1 C, Jj. E. 295 declared obsolete). As regards tho Court's power to 
receiver of mortgaged property, olso Lata/ui Bosscin y. Anuni f/fiMronry, 
23 0.517; Jatkision Das v. Zenabai, 14 B. 431; Weatherall v. Eastern- 
fdortgage Agency Co., 13 C. h. 3. 495. 
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An cqnitablo mortgagee, though not entitled to possession of mortgaged 
properties, has the right to ask for the appointment of a receiver in bia 
mortgage suit ; Maharaja of PiUapurant v. Gokuldoss, 64 M. 6G5 : 133 I. 0. 
604: A. I. R. 1^31 Mad. 626: 61 M. L, J. Ill; Jasicant Sxngh v. Punjab 
Nattonal Bank Ltd., 133 1. C. 433. 

Where a receiver is appointed, the delay of the Court in adjudicating 
upon the mortgagee’s right to the profits docs not prejudice him, nor does 
the order of the Court permitting the mortgagor a certain time, not exceed* 
ing C months to pay oft the mortgage amount enable the mortgagor not only 
to withhold payment of the interest which accrues due during that period 
but to claim that the rents of the mortgaged property recovered by the 
receiver during that period be applied to purposes other than the payment 
of interest due on the mortgage. — In re Moolji Murarji, 116 I. C. 306 : 
A. I. B. 1929 Sind 114 : 23 S. L. R. 200. 

Receiver of future earnings of judgment-debtor.—The Court has 
no jurisdiction to enforce satisfaction of a judgment-debt by appointing 
a receiver of the future earnings of the judgment-debtor.— AH v. 
Hatdar AH, 38 0. 13 ; Banee Annapurni v. Swaminatha, 34 M. 7 at p. 9. 
Likewise, no receiver can ha appointed in respect of future allowances 
of maintenance payable to a judgment-debtor. — Pali Kandy y. Krishnan, 
40 M. 302. 

“ Remove any person, ’’—The word ** person ” in r. 1 (l) (6) refers 
to a person other than the receiver. — Bamasu>ami v. Ayyalu, 46 M. L. •!. 196 : 
78 I. 0. 625: A. I R. 1924 Mad. 614; Sripati v. Bibhuti, 63 C. 319: 92 I. 0. 
940 : A. 1. R. 1926 Cal. 693. It refers to persons interested in the property 
and in posBession or custody of it prior to the passing of an order appointing 
a receiver.— Sripati v. Bkupaii, 63 C. 319 : 93 I. 0. 940 : A. I. R. 1926 Cal. 
593. 

The Court on an objection being made by persons, who are not parties 
to the suit, claiming the properties to be theirs and in their possession, is 

hound by Or. XL. r. 1 (2). C. P. Code t .u- 

truth of these allegations before it can 
to take possession of the property. — £ 

34 C. L. J. 123. 

A Civil Court has no power to appoint a receiver in supersession of a 
receiver appointed by a jfagistrato under S. 146, Cl. (2) of the Code of 
Criminal Procedure. — Bidyaprasad v.Ashrafi.^O 0. 862; similarly when a 
Civil Court appoints a receiver, a Magistrate has no jurisdiction under S. 145, 
Cr. P. Code, to interfere with him in respect of his possession of the property 
without the sanction of the Civil Court. — thtnne v. Kumar Chandra Ktsore, 
30 C. 593. One subordinate Court has uo power to restrain the action of 
another subordinate Court with co-ordinate powers. Therefore, where a 
subordinate Judge had appointed a receiver; held, that it was not competent 
to another subordinate Judge to issue a rubkari to the first Court requesting 
it to restrain the receiver from taking possession of a part of the property in 
respect of which the receiver had been appointed. — Chaudhry Kidar Nath v. 
Mahmcod AH Khan, 2 P. L. T, 716; 6 P. L. J. 268. 

The powers of a receiver are regolatcd by Or. XL of the 0, P. Code, 
and the only ground upon which his possession can be resisted is under 
sub-clause (S) of r. 1 of Or. XL of the Code. Where a person who refuses 
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to deliver possession to a receiver is ordered by the Court to do so, bis 
-remedy is by apneal under Or. T. 1 { 5 ) of the C. P. Code. — Mussamat 

Dtdhin iiona Ktier v. Jamil Ahmad, 48 I. C. 779. 

Order Xli, r. 1 (2) deals vrith cases in which the property is in, ’the 
possession of a third party and the parties to the suit have no present right 
'to disturb him ; but as between parties to the suit, a receiver can be appoint* 
ed if it is just and convenient for on/oreing or carrying out the directions 
-of the decree though one of the parties is in possession and is not liable to 
he removed.— Fythtfinpa Pandaia Sannadki v. The Board of Control, Sri 
TInagaraja Swami Dovasthanam, 61 M. L. 3. 904. Where a creditor, who 
had purchased the rights of a parson in executton of a decree, is made a 
party to a suit brought by the person’s wife and son for partition and decla- 
ration that certain decrees, mortgages and attachments were not binding on 
them, a Court can on a creditor's application appoint a receiver although such 
creditor being a purchaser of an undivided share has no present right of 
possession of the property without enforcing partition of the whole estate. — 
.Babarao v. Narayanrao, 119 I. C. 637: A I. R. 1929 Nag. 283. 

Where a creditor is put into possession of property for the purpose of 
enabling him to realise the proceeds and appropriate the same towards the 
repayment of his debt, his possossion or custody is cot protected by Or. XI/, 
r. 1 < 2) of the 0. P. Code.-^Bitendra Singh v. BamesJnvar Singh, 6 P, I/. 3. 37 : 
2P. L.T. 633: 61 I. C. 67; on appeal to Privy Council, 29 C W. N. 
413 . 40 0. h. J. 431 ; 47 M. L J. 286 : 22 A. L. 3. 968 : A. I. R- 1924 
P. 0. 202. 206 ; 81 I. C, 676 : 82 I. C. 794. 

Power as to the ex&ontlon of documents.— A receiver has 
power to execute a conveyance, under this rule, Including the sbare of a 
■minor defendant , — Baur Ah v. Bafiz Nazir AH. 43 C. 124: 19 0. W. N. 
817 ; 30 I. C. 406. 

" RoaUzatiOn of property." — Where a receiver has beau appointed, 
the Court, after the dismissal of o suit, has no power to give the receiver 
any fresh power as for instance liberty to sell . — Baheholme v. Smith, 34 
0. 336 

“ All such powers as to bringing and defending suits etc., as the 
-owner himself has " — Whore a receiver is appointed with full powers 
under Or. XL. Cl. (l) (d) that is, with such powers as to bringing suits a* 
the owner himsolf has, the receiver is entitled to sue in his own nanis 
though not expressly authorized to do so . — JHnk v, Maharaj Bahadur Singh, 
25 0. G42; Jagat Tarini Dasi v. Naba Gopal.Zi 0. 305 : 5 C. L. J. 270. The 
words ''all such powers, etc." are wide enough to empower the Court to 
authorisQ a receiver to sue in hi#owa name ; w’hore. thoroforo, a rocoivor is so 
authorised ho may sue in his own name.— Ortenfal Bank v. GohinBcit, 
10 0. 713. 

A recoiver oppolntotl under this rule, with such powers as to bringing 
suits ns the owner himsolf has, is entitled to instituta a suit for 
though as regards suits for possession of property the ordinary rnle 
the person.'in whom the present title to the property is, should su®* 

Casstm V. K. B. Dull, 19 C. W, N. 45. As a rocoiver takes sueh title as t o 
■owner himsolf had, ho cannot sue for possession of the *« 

a caso whore the owner himsolf could not.— Afafismod Katint besht 
I*anehapakesa, 36 M. 578. 
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A receiver empowered to collect ottslandings and do all things nccessarj' 
for the realization and preservation of the assets of a firm, has no power to- 
mortgage the property of tho firm.— Suftromoninn v. I/iilchtnan, 60 I. A. 77 : 
1 R. 66 {P. C.) : 50 C. 338: 23 C. W. N. 1 : 33 C. L. J. 41: 71 1. C. G50: 
A. I. R. 1923 r. C. 50 : 44 M. L. J. 602 ; 25 Bom. h. R. 532 But a receiver 
of mortgaged piopertica, on whom has been conferred " tho same powers of 
realization, management and protection as the owners themselves havo,” 
has a discretionary power of sale. — Hameshtcnr v. Hitendra, 29 0. "W. N. 
43 (P. 0.); 40C. L. J. 431: 81 I. C. 676: 821. C. 794: A. I. B. 1924 P, 0.. 
202, 20G : 47 M. L. J. 286 : 20 Bom. L. R. 1153. 

" Collection of the rents and profits thereof.” — Where the receiver 
was given power to collect outstandings and do all things necessary for the 
realization and preservation of the assets of a firm; held, tho receiver had no 
authority to mortgage tho property of tho firm. — Subramonian v. Lulchman,. 
50 !. A. 77 : 1 R. 66 {P. C.) : 50 C. 338 : 23 C. W. N. 1 : 38 C. L. J. 41 : 71 
I. C. 650: A. I R. 1923 P. C. 50: 44 M. L. J. 602: 25 Bom. L R. 533 

Position and' powers of a receiver and v/hether he is an officer of' 
the Court. — Tho preservation of the subject-matter of the litigation pending 
a judicial determination of tho rights of tho jiarties thereto, is the object and 

• ' • ' ' ' ' ' * The receiver is appointed for tho 

■ : ontative of the Court and of all 

• * n he is appointed.— J'a?o^ Tarini 

' . • ' • • . J. 270. 

The receiver in a suit is nothing more than tho hand of the Court for 
the purpose of holding the property of the litigants, whenever it is necessary 
that it should he kept in the grasp of the Court in order to preserve the 
subject-matter of the suit, pendente lUe, and the possession of the receiver is- 
siroply the possession of tho Court. He has no personal rights in the propety, 
nor can he take any steps with regard to it, without the sanction of the 
Court. — TT^’flftinson v. Oangadhar, 6 B. L B 486. See also Orr v. Muthia, 17 
M. 601, 603 ; Administrator-General v. Prem Lai, 22 0. 1011, 1015. 

Where a receiver has been appointed by a Court of one place to collect 
rents and profits and distribute the same to some persons and snbsequently 
with the leave of that Conrt another suit was instituted in another Court 
against the leceiver and certain other persons, the latter Court has no- 
jurisdiction to grant an injunction against the said receiver restraining him 
from making the distributions directed by the former Court, and tho receiv- 
er also is not competent to consent to such an injunction being granted ; 
and the giving of leave by the former Court to institute a suit against the 
receiver does not amount to a relinquishment of possession of the property 
or to a direction that the receiver ehonld act according to the direction of 
the Court in which he is sued.— Jtqial Kishore v. Deva Prasanna, 7 P. 
684 : 110 I. C. 722 : A. I. B. 1928 Pat. 321 : 9 P. L. T. 279. See also 
Sridhar v. Mugniram, 3 P. 357 : 78 1. O. 620 : A. I. E. 1924 Pat. 491. 

A receiver is a servant of the Court, aud has only such power and 
authority as the Court may choose to give him. — Zfanick Loll v. Sumtt 
Coomarte, 22 C. 648. He is a* publio officer.— /flfiradisfe v. Dehendra, 63 C. 
850: 35 0. W.N. 161: 132 L C. 634: A. L E. 1931 Cal. 503. Bathe is 
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inerely a custodian of the properties by order of the Court, and 'not a judicial 
oiQcer ; and in that capacity it may bo his duty to institute a suit on 
behalf of the estate, but it cannot be that any such ofQeer can act as a Judge 
in the Court in which the suits are instituted. — Kershaji v. Kaikhtisru, 
A. I. E, 1929 Bom. 478 : 31 Bom. U R. 1081. 

The receiver does not represent the estate for which he is receiver, but 
is merely an officer of the Court, and, as such, cannot sue and be susd 
except with the permission of the Court — Miller v. Bam Banian, 10 
C. 1014 ; Secnrider v. J. A. M, Kasiyar & Co., 1 R. 138 : A. I. B. 1923 
Rang. 203. The receiver can neither sue nor be sued without the leave 
of the Court — Dunne v. Kumar Okandra Kisore, 30 0. 593. See also 
Pramatha Nath v. Kkelra Nath, 32 C. 270 : 9 0. W. N. 247, where it 

has been further held that a subsequent application for permission to con- 
tinue the action brought without leave of Court cannot cure the defect. 
But see Rnstomjea Dhanjibhai v. Fredriek Gaebele, 46 0. 352 ; 23 
C. W N. 496* 51 I C. 486, in which it has been held (dissenting from 

10 C. 1014, 32 C. 270, 30 C. 593) that it is competent for the Court to 

grant leave to continue a suit instituted by or againstia receiver of the 
Court without such leave, provided a proper case is made out. 

This rule authorizes the Court to grant to the receiver all such powers 
as to bringing and defending sxutsastbe owner himself has. It is compe- 
tent to a Court to authorize a receiver to sue in his own name and a receiver 
who is authorized to sue, though not expressly in his own name, may do 
BO by virtue of hia appointment with full powers under this rule. See 
aUo the cases referred to in this coonectiod.— 7fli7af Ttirmf v. NabaGopal, 
34 C. 305 : 5 0. L. J. 270 ; Sati/a Ktrpal v. Satya Dhupal, 18 0. W. N. 

646 ; 19 C L. J. 191. Clause (d) of Or. XL, r. 1, gives the Court complete 

discretion as to the powers to be conferred on a receiver.-— of 
State V. Komaragiri, 30 M. I>. J. 456. 

Where a Court has granted permission to the receiver under Or. XB, 

T. 1 (l) (d) to file a suit for the enforcement of a patbah under the provisions 
of the Madras B'^tates Land Act and dismissed the application subsequently 
filed by the ryots to cancel the order^granting the said permission for the 
institution of such a suit, the receiver is a ** person entitled to the rent 
within the meaning of S 26 (3) of the Madras Estates* Land Act. — Muthuvira 
BedM V. Venketp.^a Mu-lali, 57 Af. L. J. 653; (1929) M. W. N. W 
(distinguished Swarn'inalha v Sitndaram, 44 M. 274, in which it has been held, • 
that nltiiough a receiver stands in the shoos of the owner and exercises all 
or most of the powers of the owner with reference to the management of 
the properly, tiioro is, according to the wording of S. 46 (5) of the Madras 
Estates Land Act f of 1918. a disftiaetion between persons who are owners 
of tlio estate and persons who may be onlitled to collect rents of the o9t-'*to 
and do other acts contemplated by the Act as land-holder, and therefore an 
application Ijy a non-occupincy ryot under S. 46 of the said Act to a 
receiver of the estate, for conlirmiog occupancy right is nob valid, 
the statute provides that such opplication should bo made to the owner of the 
oslatc liimsclf). 

After the termination of tho litigation in which o rocoivot had 
boon npj»oifitod and before a formal order discharging him could bo 
obtained from tlio Court which appointed him, on account of tho closing o* that 
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Coxjrt. the receiver has locus standi to prefer on appeal against an adverse 
decision in a suit previously started by him in the interest of the estate 
against a tenant, and such an appeal is competent oven though the litigation 
in which the receiver was appointed had terminated.— J/u</iuv/ra lieddiv. 
Venlelcsa Mudali, noted ante 

A receiver has no power to lease a dohuttor property without the 
sanction of the Court ; ond any misrepresentation oi concealment of material 
facts from the Court in connection with the proposed lease at the time of 
obtaining sanction would vitiate the authority of the receiver to grant the 
lease ; and in the lease, an additional clause cannot bo introduced which was 
not contained in the terms proposed in the application for sanction ; and if 
the lease be disadvantageous and not for the benedt of the debutter estate 
it is liable to be cancelled.— Srisft v, ilefiendrn, 60 C. L J. 3J3 : A. I. E. 
1929 Cal, 823. 

A receiver appointed to taka charge of the property of b firm ponding 
proceedings for a dissolution, with power to do ail things necessary for the reali* 
zation and preservation of the assets, has no power to mortgage the property 
without the 8.inction of the Court. — Siibramonian v. hulckman, 60 L A. 77 : 
1 E. 66 (P. C.) ; 50 0. 338 : 23 0. W. N. 1 : 38 0. L. J. 41 : 71 1. 0. 650 : 
A. I. R. 1923 P. C 50: 41 U L. J. 602 : 25 Bom L. R. 682. 

A receiver appointed by the High Court, without special leave of the 
Court, served a notice to oult, oo certain tenants of the estate, who claimed 
to hold a parmaoeot lease, and afterwards instituted a suit to eject them. 
Held, that as the order appointing him did not give him power to serve 
such notice or to institute such suit without special leave of the Court, and 
as he was not vested with the gener,vl powers referred to in this rule, but 
only with a limited power referred to in the order appointing him, and as 
a receiver is not otherwise authorized to institute such suits, the suit must 
be dismissed. — Drobomoyi v. Davis. 14 C. 321. But see Rleer Mahomed v. 
Jt. nomasjee, 33 I. 0. 92. But where under the terms of the order appoint- 
ing the receiver he was authorized to sue to eject, without obtaining the 
permission of the Court, it was held that the receiver had a right to sue without 
permission of Court. — Sufi Dass v. Macyregor, 18 0. 477. The Court has 
authority, under this rule, to confer on a receiver the power to sue in his 
own name; and if the order appointing the receiver gives him liberty, he 
may do so — Fink v. Mohafaj Bahadur, 25 0. 612. See also Oriental 
Bank v. Gobin Loll, 10 0. 713. 

Where a receiver is validly appointed on the ground that the property 
was the subject of the suit and it afterwards turns out in appeal that the 
decree only operates against the defendant p.’rsoQally, the apiielUte Court 
bas jurisdiction to maintain the receiver as a means of realizing the 
amount from the judgment-debtor personally, and the property must be 
considered under attachment, although not attached under S. 217, 
C. P. Code 1832 (Or. XXI, r. 5l).—I{amasa'ni Naik v. Ramaiami OhelU, 
30 M. 255: 17 M. L. J. 201. 

Although the dismissal of a suit may in some cases mean the discharge 
of the receiver, still the Court has jurisdictioa over the receiver who is an 
officer of the Court aud the Court may require him to furnish accounts, to 
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allow parties to esamioo accounts, and to deal wltb all the matters connect- 
ed with the mangement by the receiver. — Ckanderskwar Prasad v. Bish^ 
eshmr Pratap, 5 P. L. J. 513 : 1 P. Ii. T. 643. 

A zemindari having been attached by a creditor, a receiver was appoint- 
ed with full powers under this rule, and be sued to recover rent at the rate' 
reserved in the lease granted by the zemindar before his appointment. Beld, 
that the receiver was entitled to recover the Tent claimed. The provisions- 
of S. 503 of the Code, 1882 (this rule), were intended to declare that the 
receiver, in respect of all property which was or could bo attached, had the- 
powers of the owner as they existed at the time the property was brought 
under the orders of tbe Court by attacbmont, provided that they have not- 
ceased by operation of law. — Gopata Sami v. Sanlara, 8 M. 418. 

A zemindari was attached in eseoution, and the plaintiff was appointed' 
receiver with full powers under this rule. Before the appointment of the 
receiver the zemindar had expended certain sums at tbe defendant’s request 
to repair a tank for the irrigation of lands held by them in common with' 
him. The receiver sued to recover tbe sum so expended. It was objected 
that the receiver could not sue as the sum sued for was neither the subject 
of a suit against the zemindar nor properly attached 'in execution against 
him Beldt that the receiver could maintain the suit.— Simdaram v. 
Sankara, 9 H 334- 

A receiver or any other person (such as manager) appointed by tbe 
Court as an officer of tbe Court to manage the property in dispute, has no- 
power to pledge the credit of any individual party ns an agent of the party.— 
Binivaj Afovwart v. Das Ifoofeeryee & Co., A. I, R. 1929 Cal. 659. But the 
Court may authorize the receiver to borrow mooey as a. first charge on the 
property in his possession for the puri>ose of preserving it from loss or injury;, 
and where ft mortgage is executed by the receiver under such authority from- 
the Comt, it takes priority over any charge of earlier date. — Giridhari Lai v. 
Dhirendra Krista, 11 C. W. N. 1 : 34 C. 427 (Rampini, J. bolding a contrary 
view). ’When, however a suit, ' ‘ 

dismissed, the Court has no ; • ' 

power as for instance, liberty I ■ . , ' ‘ 

"When a receiver has been appointed at the instance of the decree-holder, 
after attachment of the rents and profits of the judgment-debtor’s share 
therein, and the judgment-debtor did not attack the order in appeal, a third 
party has no locus standi to make a subsequent application to appoint himself 
receiver of the same property on the basis of an agreement executed dn bis 
favour by the judgment-debtor to the effect that the decretal amount was 
payable by him and that the judgment'debtor agreed to sell the property to 
him.—.T’n* Indar v. Baldeo Singh, 110 I. G. 410 : A. I. R. 1923 Oudh 395 ‘ 

5 0. W. N. 4G3. 

Whore a receiver is given full jKJwers under the provisions of Or.Kh, 
r. 1 id) of the C. P. Code, no special leave of the Court is necessary tor 
giving notice to quit or fora suit for compensation for nso and occupation, 
ifwr Maliomed v, J. JJormasjee, S3 L C, 92. 

Posaession of receiver ennrea for the benefit of 'the true owner. | 
'WhoPo the Court has oppointod a receiver and the rocoivor is in possoasjon 
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his possession is tbo possession of tho Court nnA the possession o{ tho Court 
by the recoivor is Ibo possession of ail i«rtics to tbo notion accoriling to 
tboir titles Tho property jmscs into IcBnl custody ns tho receiver is in 
the position of a stake-holder and such custody is for tho bonoGt of tho truo 
owner.-— £)n'jj/*ii(fra Narayan v. Jo.)t$ Chandra, 39 C. L. J. 40 (22 C. L. J. 
233. SOM. 12: 17 G. 8U. 6 C. I*, d. 270 re/d. to)\ lure K. 0. Botmeri«, 
107 I. 0. 733 . A. I. R. 1023 Cal. 402. 

Duties nnd UabiUtiesot tccelpers and of the estate. — Persons con- 
tracting with n receiver and tnanaget who is carrying on tho business of a 
company, and nro cognizant of hia appointment must ho taken to know that 
be is contracting as principal and not as agent for the company whose powers 
are paralysed : and the receivers and managers appointed by the .Court are 
personally liable to persona dealing with them in respect of liabilities incur- 
red or contracts entered into by them in carrying on tbo business unless the 
express terms of the contract exeludo, as they may do, any personal liability ; 
and any questions to which tho want of sanction may give rise are matters 
as between the receiver and tho Court which appointed him, which, it may be, 
will indemnify tho receiver if bo has acted bono fide^-^Bamnarayan r.Garey, 
58 C. 174 • 134 I. C. 1266 : A 1. R 1231 Cah 491 (relying on Bnrt Boulton v. 
B«n, (1895) 1 Q. B. 27G ; In rt Clasitr Copptr JS/ittes Lid, (190G) 1 Oh, 365 ; 
PflMOrts V. Soverrtffn Bonk o/ Conodo, (1913) A. C, 160). 

A creditor is entitled to proceed against the represeotatire of an estate for 
a recovery of debt iuouired by the receiver during bis management : the right 
to maintain such e\ut against the representative Is founded on the jusb and 


of tho Court do not and cannot under ordinary circumstances create 
obligations binding on the estate in favour of creditors.— Uohari Bibi v. 
Shyama Bibi, 30 0. 937 : ,7 C. W. N. 799. 

N obtained a moneydecreo against P in 1918 and mortgaged the decree 
to if and Bubacquently assigned it to the latter in 1920 and thereafter Af 
sued upon the mortgage and obtained a preliminary decree and was appointed 
receiver of tbo decree against P and thereafter a final decree was passed in 
1922, in which there was no reference to Af’s receiverahip. P then filed a 
suit against N and attached the said decree before judgment and a consent* 
decree was passed in 1923 by which N agreed to redeem Af and to effect a 
second mortgage to P and the attachment was allowed to continue. But N 


-•- 1 . - .'-v-t . 1 1 > .. . • j .. it his right to 

• ‘ ■ . . ■ ‘ the cousant- 

■ , ■ ' ■ ■ • • '■ -a accordance 

• ■ , 3 that A/ was 

eutitled to appeal against P from the order dismissing his application in os 
✓C, P. 0.— 144 
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much as be was a representative of N. — Nadirshato v. ^PurshoUamdas, 
118 L C. 694 : A. I. E. 1929 Bom. 279 : 31 Bom. L. E. 320. 

In execution of a decree, a receiver was appointed to collect certain rents 
due to the judgnjent-debtor. Some of the judgment-debtor’s tenants paid 
the rents due by them into the hands of the receiver, but the receiver did 
not pay the monies collected by him into Court, but misappropriated them. 
Beld, that the payment by the tenants to the receiver did. not. ^jro 
discharge the judgment-debtor from liability under the decree. — Orr v. 
Mutkia Ohetty, 17 M. 501 (on appeal 20 IT. 224), 

A receiver appointed under this rnle to collect the rents of an estate, is 
bound to ;nake good a loss caused to it by a breach of his duties. A receiver 
is not justified in delegating or entrusing to another a duty entrusted to him 
by the Court. He should in all important matters apply for and obtain the 
direction of the Judge who appoints him. A receiver is entitled to his costs, 
charges and expenses properly incurred in the discharge of his duties. — 
Balaji Narayan v. Bam Chandra Gov'tnd, 19 B. 660. 

The provisions of r. 3 make it clear that a receiver has certain duties 
and that he is responsible to the Court for those duties, and he cannot say 
that he is appointed to look after the interests of the parties and is only 
responsible to them, fart of his ordinary duties is to pay into Court or to 
some one else, as the Court may direct, amounts which he has in his hands 
or has collected : and such payment would include periodical payments ’ 
which he is directed to make or amounts which on investigation of his 
accounts he is directed to pay. Amounts which he is directed to pay in 
connection with bis accounts may include amounts which those accounts 
show shonld have been in his hands and amounts which his account, if 
properly kept, would have shown be ought to hove in his hands. The pay* 
ment of those amounts into Court or into a Bank or otherwise, as the Court 
directs, is all part of the ordinary duties of the receiver as laid down in r. 3, 
and he has to pay those amounts under the ordinary control of the Court, 
which can direct the general conduct and administration of the estate.—’ 
Gurumurthi v. Bamaswami, A. I. E. 1931 Mad. 760 ; (1931) M. W. N. 830. 

A Court has jurisdiction in epecial cases and on special conditions, 
order a receiver to pay the pressing claims of creditors against the est^ts 
or part-owners thereof, out of the money in his hand. — MotivaKu v. Prf^' 
vdhn, 16 B. 611. But the Court has no power to order that the .receiver 
should, out of the estate, satisfy the claims of persons other than the decree- 
holders.— T/iflAeor Chunder v. Chotvdhry Ohot^ Singh, Marsh, 261 : 2 Hay. US* 

The receiver suing or being sued is in the same position as an ordinary 
litigant and therefore ho is personally bound to pay the costs decreed against 
him and got himself reimbursed out of the estate. — Moti Lai v. Sonu Stngn, 
134 I. 0. 272; A. I. E. 1931 Nag. 143. 

Sale of property by receiver. — A sale of properties, the Bttbj'ect of a 
suit, by the receiver under the order of the Court, cannot, in the absence 
of fraud, bo attacked collaterally by persons who wore parties thereto or 
tboir roprosontatives — Gorochomf v. ilakhan Lai, 11 0- N, 489*. u 
0. L. .T. 40i (0 B. Ii. E. 480 rejerrei to). 
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A salo ol properties, the subject of ft suit, by the receiver is not a sale 
by the Court. The fact that such person is the Court's receiver does not 
place )jira in a different position. When tho receiver sells under such an 
order, it la necessary that he, hoing in possession of t!io property, should bo 
a party to the conveyance. — Ghanitra Nath v I?«u>a Nath, G B. L. R. 492- 
note. 

Parchaae by receiver at aucUon-aftle.—Whon a receiver does not 
obtain special leave to bid at an cxccution-salo a salo in his favour is void. 
An apfilication to have the sale act aside on that ground falls under S. 47 
and a second appeal Uea from, the order disposing of the application.— 
Jitesv>ari v Sudha Krishna, 59 C. 95G: 36 C. W. N. 125: 55 0. h J. 85. 

Receiver's liability to account.— 'A Court, having appointed a 
receiver in a suit, has authority, incidental to its jurisdiction, to order him 
to account, although the suit may bo no longer pending. Tho estate is in its 
hands, and the receiver is its ollicor, and the dismissal of tho suit by an 
appellate Court does uot niter that state of things The Original Court in 
such a case may permit paities mtercsted to intorvone on questions as to 
the accounts, and may deal with costs and other matters. — Administrai&r- 
Oeneral of Bengal v. Prem Lot Mulhch, 22 1. A. 203 • 22 C. 1011 (P. C.). 'See 
Qaneshlal v. Salyo Narayan, .51 1. C. 2D7 : 4 P. L J. 63G : 1920 P. 36. 

A receiver is responsible for all proiwrtios which come to his custody 
or management, and lie is responsible not ooly for actual sums received by 
him, but for those which might have been received by him, but for bis wil* 
ful neglect and default. The mode of oaaminiog and passing receiver's acoonnts 
pointed out.— Coomar SuUya Sankar v. Ranee Golap Monte, 5 0. W. N. 223 
(19 B GGOref/rred fo). S« also iVoWnt J/ofton r. Ra-m Narain and Barada 
Kanta, 14 C L. J. 416 ; 12 L 0. 780. in which the duties of receiver and bis 
liability to account, and tho Court’s power to enquire even when ha has pass' 
ed his accounts, ami all parties havo oipressed themselves satisfied, ’ have 
been fully stated. 

An application to take accounts against a receiver onarfooting of 
wilful defatiU and neglect must bo made by suit and cannot ba entertained 
when the receiver is passing his accounts. — Si(6af Chandra v. Jatindrct 63 
C. 881 : 99 I. C. 761 : A. I. R. 1927 Cal. 175. , . 

A receiver is not liable to account for any period other than that for 
which he is appointed. — Samhaitia v. Bhagivati, 6 P. L. J. 97 : 65 I. C. 15 : 
1920 P. 121. ’ ' 

In all applications for payment of money by a receiver, the receiver 

1 '. , tho Court about funds in his bands 

, ‘ , 3 or claims on the same.— Cftatfun 

. . :03. 

The accounts submitted by the receiver should be supported by 
vouchers which will be admitted as evidenra of payment unless /oasonablo 
ground for impeaching them is shown . — Teller v. Oolam, 40 C. L, J. 23 ; 82 
I. 0. 419 : A. I. R. 1924 Cal, 10G3. 

For enforcement of receiver’s duties, s» Or. XL^ r. 4 and nofcj thereunder. 
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Remaceration of rocelTors and security to be furnished by 
them. — Under this mle, the Court is to doterEnino what fee or eoiDxnJSsion 
a receiver is entitled to by way of remuneration. The receiver is an officer 
of the Court, and the parties cannot by any act of theirs add to or derogate 
from the functions of the Court without its authority. An agreement 
between a receiver and a party regarding his remuneration without the 
knowledge of the Court is a gross contempt oJ Court and is void. — ^ProJrosK 
Chandra r. Adlam, 30 0. 696 (22 C. 648«/crr^d to). 

A receiver is generally remunerated by the method of a percentage or 
commission, but there is no absolute rule that he should be bo remunerated. 
The Court baa a diseretiou, if it thinks fit, to allow him a remuneration at 
a fixed rate. — Srepat Sinqh v. Ram Samp Stirya Prasad, A. I. R. 1923 
Cal. 516. 

Where the order of Court appointing receivers in a certain business 
provided ior their commission at a certain percentage on " gross sale 
proceeds," they are not ;entitled to commission at that percentage on the 
sum shown as " trade discount " in as much as ** proceeds " mean produce, 
outcome or proBfc, and an amount which is never received, viz., the so-called 
*' trade discount " cannot be a part of proceeds, but they might be allowed 
to retain such commission on freight and packing charges. — Kahalamurihi 
V. Buhravxmia, 181 1. G. G55 : A. I. R. 1931 Mad. 500 : 60 M, Ii. J. 382. 

A receiver appointed in insolvency proceedings under the C. P. Code 
is entitled to a lien for the amount of his commission on the net assets 
remaining after payment of the chaises specified in 6. 856,01a. (5), (c) and (d) 
of the 0. P. Code, 1882.— dfahndwa v. Ksippitsami, 15 M. 233. 

A receiver who is divested by an erroneous order, has a lien on the oatats 
for his claims and sllowaaces.^ — Prew Lall v. Sumhhoo Rath, 22 0. 960. 

The Court has inherent jurisdiction to order a plaintiff to refund to a 
party, whom he has wrongly impleaded in a suit, the cammUsion and 
charges incurred by a receiver of the property of that party, when tha 
suit as against him is dismissed and the receivership cancelled . — Raikaam 
V. Ua Ava By«, 1 R. 770 : A. I. R. 1924 Rang. 181 : 79 I. 0. 721. 

Though under the Civil Procedure Code the Court has discretion to 
appoint a receiver without security it should obviously bo done only in the 
moat exceptional cases. Where most of the parties to the suit were fetoales 
or minors, the receiver should generally not bo allowed unfettered control of 
monies and securities withoot adequate security hoing furnished ; 

Kvar V. Jai Indar Bahadur. 59 I. A. 311 : 36 G. W. N. 882 : 5G C. U ' 
9 0. W. N. 671 : 137 I. A. 900 : A. 1. R. 1932 P. C. 191. 

Suit by or against receiver— Leave of Court.—A receiver cannot 

sue or be sued except with tho leave of the Court by which bo was 
appointed receiver. — HilUtr v. Bam Ranjan, 10 C. 1014; Runne ^ 

Chandra Ktsore, 30 C, 593 ; Fink v. Coiparation of CcdcuHa, 30 0. » 

U On dfauup v. Bbrahim. C R. 263 : 110 I. 0- 622 ; A. I. R. 1928 Bang. 1 <«• 
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The rulo is firmly established that, as against a stranger to the action who 
is in actual possession, the appointment of a receiver is of no effect. But it 
is equally well’sctticd that you cannot suo a receiver except with the leave 
of the Court. The latter rule is founded upon the doctrine that a suit against 
the receiver is in substance a suit against the Court that appointed the 
receiver and that a auit against the receiver should not he permitted except 
upon leave duly obtained from the Court which appointed the receiver.— 
Amulya v. Kashtnath, 103 7. C. 797 ; A. I. R. 1927 Pat. 207. 

Where a receiver apixiinted in a suit interferes with the possession of 
third parties, it is open to the latter to apply to the Court for redress and 
for an injunction restraining the receiver from such trespass. It is not neces- 
sary for them to file a separate suit.— TAdU< 2 i»trtnfft« v. BalaguTustcami, 17 
L. W. 64 : 70 I. C. 673 : A. I. E. 1923 Mud. 304. 

When a party feels aggrieved at the conduct of a Receiver, he should 
seek redress against him in the proceeding in which ho was appointed. If 
separate proceedings be taken against him, either in that Court or else* 
where, they should bo with the leave of the Court, under whose authority the 
receiver was actiug.— A'umafcAt v. Sundaraw Ayyar, 26 M. 492. The Court 
will dispose of the matter summarily in simple cases. — K. K. Seeunder v. 
J^A.iJ.Kaaiyar, 1 E. 138 : 76 I. C. 441 : A. I. R. 1923 Rang. 208: and 
if the applicant has shown diligence.— v. 41 0. L. J. 

197: 86 I. C. 677: A. I. R. 1925 Cal. 681. But if questions of title are 
involved, the Court will authorise a suit to be brought against the receiver.^ 
hind). There is no statutory provision which requires a party to take the' 
leave of the Court to sue a receiver. It is a rule based upon public policy' 
and has come down to us as a part of the rules of equity binding upon 
all Courts of Justice in this country. — Braja Bhusan v. Sris, 4 F. Xi. J. 20: 
47 I. C. 719 ; (1919) P. 337. In Pramathanath v. Khetranath, 32 0. 270, 
it was held by the Calcutta High Court that the leave of the Court to sue 
a receiver was a condition precedent to the right to sue and that if the leave 
was not obtained before suit, it could not be granted subsequent to the 
institution of the suit and the suit should be dismissed. This decision was 
dissented from in Danku Behari v. Barendra, 15 C. W. N. 64 ; Sarat v. 
Apurba, 15 C. W. N. 925 ; jl/o^aro/a o/ Burdojaa v. 15 C. W. N. 

872, where it ^vas held that the leave may be granted even after the 
institution of the suit. The Bombay High Court, in Jamsedji v. Hussein- 
bhai, 44 B. 903, also held that failure to obtain leave prior to the institu- 
tion of the suit Was cured by subsequent leave. As regards suits by a 
receiver, the Calcutta and Madras High Courts have held that if the suit 
is iustituted without ’the leave of the Court, the Court may grant leave, 
after the institution of the suit, to continue the suit. — Bustomjee v. Frederic 
Gaebele,iQC.352: 23 C. W. N. 496 : 51 1. C. 486; Karoolk Parakoti v. 
ilanavikraman, 43 M. 793 : 69 I. O. 668. 

The omissiou to obtain the previous sanction of the Court appointing 
a receiver, for bringing a suit against the receiver, does not affect the juris* 
diction of the Court trying the suit It is a mere irregularity which can be 
affectively cured by the plaintiff obtaining the requisite sanction daring the 
course of the litigation. — Kat ooth Parakoti v. Manavikraman, noted ante, 
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" ' The strictness of the rule as to the necessity of the leave of the Court 
tb bring or defend the suit applies more appositely in the case of appoint' 
ment of a person who is not a paity to the suit or who is not interested in 
it ; and therefore, where a receiver, who is also a party to' the proceeding 
made certain application under S. 105 of the Bengal Tenancy Act without 
obtaining fc )}0 sanction of the Court, tho proceedings were not rendered 
invalid, aitd at any rate the pit)ceedings under S. 105 of the Bengal Tenancy 
Act could be viewed as being started by the plaintiff in his capacity as a party 
and owner. — Jahbar Ali v. Manmokan, 55 C. 1216 : 49 0. L. J. 70; 114 I. 0. 
485 ; A. I. E. 1929 Cal. 110. 

Ad application for rateable distribution of the proceeds of sale in the 
hands of a receiver appointed by the Court does not require the leave of 
the Court. — Jamnadas v. Bai Soonabai^ 34 Bom. L. B. 1405. 

No summary order can be passed to set aside a lease executed and grant* 
ed by a receiver. The proper course is to institute a regular suit against the 
receiver and lessees. Claims aga/nst a receiver cannot be decided in a sum- 
mary proceeding, the aggrieved party must bring a regular suit. — Krista 
Chandra v. Krista Sahha, 12 0. W. N. 1023, 

A receiver appointed by the High Court, who has under its order taken 
possession of property, cannot be prosecuted for criminal breach of trust in 
respect thereof without first obtaining the leave of the Court —Sonfok 
Chand v. Emperor, 46 C. 432. 

A receiver in a suit even though he may have been appointed with the 
consent of parties could be discharged before the termination of the pro* 
oeedings if it appears that it could be done without injury to the estate.—* 
VenXatalin^ama v. VenUiarama, 61 I C. 562 : 13 L. W. 367 ; 29 
M. h. T. 176. 

• A suit for accounts is not maintainable by the owner of an estate 
against a Tahsildar appointed by a receiver in charge of the estate under an 
order of Court. — Sarihar Mtikerjee v. Jaharaddin, 62 I. 0. 768. 

For other cases, see notes under heading "Position and powers of a 
Becetver,” above. ’ ' 

As to receiver’s liability of costs of the suits by or agoinst him, see 
under heading “Duties and liabilities of Eeceivors and of the Estate, 
above. 

Leave of the Court to he obtained before attachment of property 
In the hands of rcoaivor. — Where the lower Court appointed one person 
as receiver bub the High Court removed him and appointed another, person 
as receiver, the proper Court to grant sanction for attachment of properties 
in the hands ol the receiver is tbo lowor Court and not the High Court.*— 
Beharilal v. Punjab National Bank Ltd., 'll! 'I. C. 739 : A. I. B. 

Lah, 147 

Receiver if necessary party to n suit, — The receiver is not a uoecs* 
eary jntty to a suit far posseision of iraraovcalile property or for 
of title, when the benoDcial owner has been made a V^riy-^BOdo^ • 
Ashulosh, C C. W. N 829 : S«t/ya Ghosal v. Ttani Gohip Monii ^* 'Y* 

27 : Maharani Janlt Koer v. Sham Sivendra, 10 C. L. .T. 23 ; Noos v. Abdui 
Husain, 90 I C. COO : 27 Bom. L. B. 1147 : A I.E. 1925 Bom. 623. 
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Where a reeoivGTapi>o5ntO(? under th|a rulo, jn*ttltn{M civil proc-’Mingi 
and IS then replaced hy another recciwr. it is ccce3sar> th'it the new 
receiver should bo made a part> to tho-ic |>rocoL•dlng3.■“.^it»^o v. 

Dhelh Jagannadha, 28 M. 107 

Appointment of receiver by two Courts in respect of the same 
property. — A receiver is merely thooflicorof the Court through whom tho 
Court takes possession of property, the subject of » Htigivtloo. Consequently 
where a receiver of certain properties had lieon. appointed by a Court, it is 
ineipediont that another Court of iodepondcat jurisdiction should appoint 
another receiver for the same property.-~5ri<?f:ar v. Mugniram, 3924 P. C4. 

Appejil from orders under Or. XLI. — An order granting or refusing 
an application to appoint a receiver is appeaKhlf'. — Or. SLIII, r. 1, 
Cl. (s) and FenfcafJOTnt v. Str/devamma, 10 il. 179 (6 M. 355 overruM). See 
^30 Khagendra Natain y Shasadhar,3lG.4i95: 8 0. W. N. 603; ^nony- 
tnour case, 10 M. 180 nofc ; Gossein Dulmtr Puri v. Ikiaii Set Narain, 6 
C. L E. 467 ; Abdul ^afiiman v. Ganapathi Bhnlla, 23 M. 617 ; Sangappa v. 
Skivbasatca, 24 B. 33 ; B^idva ifatk v. MetJ.han Lfd, 17 0. 680 ; Laehmi v. 
Ram Charan, 35 A. 425. 

Bat the selection and appointraont of ft particular person as a receiver 
is a naatter of judicial discretion to be determined by the Court according to 
the eiroumstances of the case and the exorcise of this, like other matters of 
jndlcial discretion, will rarely be interforod with by an appellate tribunal ; 
and to induce the appcUato Court to interfere it is necessary to show some 
overwhelming objection in point of propriety or some fatal objection in 
principle to the person named. — Kali Kuman v. Sachkan Singh, 17 C. W. N. 
974: 19 I. 0 873; Snpali v. SibhuW, 63 0. 319 : 92 1.0.940: A. I. E. 
1928 Cal. 693. 

An order appointing a receiver, but without specifying anybody by 
name and adjourning the appUoation to a futur-e dato for so appointing some- 
body, ia not an order within tho meaning of Or. Xti, r. 1 and is therefore not 
appealable under Or. Xilll, r. 1, Cl. (s).~~l7pe^dranath v. Rhupendra Naih, 
13 0- L. 3. 157 ; J^orbadashanl-nr v, Kevaldas, 17 Bom. L. E. 510 ; v, 

Koman, 13 A. h. 3, 79; Teoomol v. Giyanomal, A. I. E. 1927 Sind 202. But 
see Palaniappa v. Pdlaniappa, 40 M. 16 (P. B.) ; and Firm Raghhir Singh v. 
Narijan Singh, 731. 0.689: 1933 I^b. 48, where a contrary view has 
been taken. 

When a receiver has been appointed conditional on his furnishing 
security, the appointment is not complete till the security is furnished, 
and therefore the order is not appealable before the security is furnished. — 
Baja S'ftyanj Lai v. Raj Kumar, 31 C. W. N. 235 : 45 C. L- 3. 03 : A. I. E, 
1937 Cal. 253 (14 G. L. J. 489,17 Bom. L. B. 610. 13 A. L. X 79. 42 A. 
227 folld,). But such an order is appealable as a judgment under the Letters 
Patent. — Arumuganix. Eannappa, 5 E. 99: 101 I. C. 791 : A. I. K. 1937 
Bang. 239. 

Where the Court appoints a receiver of tho defendant's property in a 
Buit, and a third porsoa not a parly to the suit but who claims to be in 
possession of tho property objects to such appointment, but the objection is 
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Morgon. 36 0. 713 ; Agabap v. Simian. « i- S- 735 38 C. 

also Bmowami v. Jay’.bh A>r»«;'hV,h V,,B53. \U-) »■ 

713, ata 3 P. li. J. 57,3 re!i«a on). 

An arpeal lies Ii'om an orilor aiiiiointinf, a t 

No seoonA aiipoal lies asainsl an ,9'''*“'’ a°s mS 

a receiver in pmcBoainss 'in ozoontion T “dh 

comes witbin Or. Xti,r. 1 of the CoAo.-Chmn AtmM v. 

114 1. C. 839. ^ j jgj 

The orders %7hioh arc appcatablo “J, *!l°(;occ'’rKe!«o' 

(Or. XL, rt. 1 to 3) are of (our classes t /i«i. „/cs,lodf to 

seeoiiciiij, orders removing a i)etson,_ in wlioso 1’“”'^! , . oriai 

property may be, from the possession or ot'a rcMiWi’’'* 

eommitting property to Uio custody or “"’'JSS™' emomWo” ** 
/ourlWp, orders granting to such receiver soen leo® ■. tu. Good to'*' 
rents and profits ot the property by way ol eig, pitt£t'>“ 

fit.— Eesliodoli v. IToc Gregor, 33 0. 503: 12 aeooabbl«,<' ““5 

given by a Court in passing receiver's accounts ore not ppv 
directions come under S, 503 (/) which coiresponos to 
not Or. XL, r. 1 o£ the present Code. — (liid). 

The Code has provided no appeal against any oHhe 
which a Judge may give a receiver in the conrso founi 


p ^ a receiver m luo coursu „orate*‘^'®“ 

no appeal against an order that such nmonnta latoCofL^ 

from him on investigation oi his accounts 760- '^fo! 

elsewhere . — Giirumurthi v. Bamastoami, A. !• ^ « J C. 

M. Vf. N. 830 (referring to Palaniapra v. Palamappa, ^ ^ p • 
A. I. B. 1922 Mad. 234; Ganes/i Lai v. Satyanarayan, 

4 P. L J. 636 , Arunachallam v. O. Po Lxi, 3 R* 3lS • " , fVn»* Court's Pj^' 
1925 Bang. 265). In tbia casetho duties of tho receiver an jjjjd'.K 

to give directions have also been discussed. SfC oo ® 

Duties and Liabilities of Bccoivera axxU. ^ 

‘vet. \ 

An order construing an order of appointment of a 
appoinment itself is not objected to, does not fall under ur. ^ p j3 
and is not appealRble,— Saw^a««a v. Bfiagxcati, c^t I'’ »i^5 

5 P. L. J. 97, (In this case after tbo termination^ of t 

receiver was appointed, the recoiver asked for his disc ^ 

Munsif held that the receiver must submit accounts lof , q{ 
tho Subordinate Judge, on appeal, after construing the jjb tah‘h_jje. 
directed that accounts of some other years also 
High CouTb„ while 'liolding that no appeallay to it® 

also hWd. that it was not right for a Court, whou 
RUbmilted by the receiver to go into the question o^ “g). . 

r periods other than that covered by the account i 

lies against an order passed, under Or. 
njay lo r proper casa mt^nA it TTnTOnvnr. in an apP®^ 
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r. 4 against no order levying tho nmoant duo from a receiver out of the 
property in tbo hands of iiis representatives, the order under r. 3 is not to 
bo taken as conclusive and tho wholo matter, including tho proceedings under 
Or. XL, r. 3 is laid open for decision on tho merits —Khan Chand v. Abdul 
Majid. 7fi I. C. 203. 

An order for the appointment of a receiver in proceedings under S. 12 
of the Guardians and Wards Act is appealable under Or XLIII, r. 1 (s). — 
Godoohai V. Janahax, A. I. R. 1929 Nag. 119 . 116 1. C. 012. 

For other cases, ice notes under Or. XLIII, r, 1 (j), post. 

Appeal against order removing or refusing to remove a 
receiver.— An appeal lies against an order removing a receiver even though 
another receiver is not appointed in his place. — Sn^aft v. Bibhuti, 63 C. 
319 : 92 I. G. 940 : A. I. B. 1926 Cal. 593 (where it has also been held that 
after tho order of removal of the old receiver is passed, tho mere fact that 
the selection of tbo new receiver is postponed docs not make the order of 
removal interlocutory so as to bar an appeal against the said order 
because so far as the Court which passed tho order is concerned, the order is 
final (distinguishing Upendra v. Dhvpendra, 13 C. L. J. 157)). This view has 
been dissented from in A. U. John v. Agra UntCed Mills, IS4 I. 0. 454 : A. I. E. 
1931 All. 72 : 29 A. L. J. 13 : where it has been hold that in such a case 
no appeal lies under Or. XLTII, as Or. XL. r. 1 (1) (a) refers only to appoint* 
ment of receiver, but is silent as to bis removal, and when a right of appeal 
has to bo expressly conferred by the statute, it cannot be presumed to exist 
by recourse to a rale of analogy or a rale of logic. 

An order refusing to remove a receiver is appealable, being an order 
made in respect of a question arising between the parties to a suit relating 
to the execution of the decree. — UHhtbai v. lAmji Nowoj'i, 5 B. 45. But see, 
Bamastaamt v, Avv<^lu, 46 M. L. 3. 196 : 78 I. C. 625 : A. I. B. 1924 Mad. 614 
where a contrary view has been taken. 

When the appellate Court may Interfere with the lower 
Court's order. — The order for tbo appoiotmont of o receiver is discretionary, 
and the discretion, is in the first instonce, that of the Court in which the suit 
itself is pending ; and so where the first Court has acted after considering 
all the circumstances, tho appellate Court will not as a rule interfere with 
the exercise of that discretion. — Kadir Bakksh v. Ghulam 2fahomedt551. C, 
60 ; Amar Nath v. Mt. Tahal Kwr, 67 I. C. 383 : 4 U. P. L. E. 73 ; Dhumi v. 
Nawab Muhammad Sajjod, 73 I. C. 600 : A. I. R. 1923 Lah. 623, but where 
the primary Court has not used proper discretion, in accordance with the 
principles on which judicial discretion must be exercised, the appellate 
Court is at liberty to exercise its own discretion in the matter. — Benoy 
Krishna r. Satish Chandra Girt, 551. A. 131: 65 C. 720 (P. C.): 32 0. W. N. 
681 : 47 C. L. J. 424 : 108 I. 0. 348 : A, I. R. 1928 P. 0. 49 : 64 M. L. J. 
423: 80 Bom. L.E.815; 60.W.N.373: 26 A. L. J. 481 (on appeal from 
Satish Chandra Girt v. Benoy Krishna. 96 1. 0. 30 : A. I. E. 1926 Cal. 1092). 
See Kali Kumart v. Backkan Singh, 17 G. W. N. 974 : 19 I. C. 873, in which 
it has been held that the selection uod appointment of a particular person 
as a receiver is a matter of judicial discretion to be determined bythe Court 
according to the circumstances of tho ease, and the exercise of that discretion 
like other matters of judicial discretion will rarely bo interfered with by an 
appellate tribunal ; and to induce the appellate Court to interfere it is 
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dismissed, tbe otder dismissiug the objection is appealable.— v. 
Morgan, 36 0. 713 ; Agabag v. Sundari, 48 I. C. 133 i 3 P. L. J. 673. See 
also i?amasu)aTiw v. JannH AtnmaJ, 16 Ij. W. 833 *. (1922) M. W. N. 725 (36 C. 
713, and 3 P, L. J. 573 relied on). 

An appeal lies fiom an order appointing a loceiver pending an appUca* 
tion for the appointment of a common manager under S. 93, B. T. Act, 1885, 
as falling under Or. XliIII, r. 1, Cl. [s). — Asadali v. Mahomed, 43 C. 986. 

' *■ ’ order appointing or refusing to appoint 

a rec • ition of a decree, in as mnoh the order 

come., v,.!. 1 oi uuo Code. — Ohena Kunht v. Valla Narayan, 

114 1. G. 839. 

The orders which arc appealable nnder 8, 503 of the Code of 1882 
(Or. XL, rr4 1 to 3) are of four classes : first, orders appointing a receiver; 
secondly, orders removing a person, in whose possession or custody the 
property may be, from the possession or custody thereof ; thirdly, orders 
committing property to the custody or management of a receiver ; and 
fourthly, orders granting to such receiver such fees or commission on the 
rents and profits of the property by way of commission as the Court thinks 
fit.— 'fiTeshofiatt v. Afac Gregor, 36 0. 568; 12 C. "W.N. 648. Directions 
given 'by a Court in passing receiver’s accounts are not appealable, as such 
diveotions come under 8. 503 if) which corresponds to Or. XL, t. 3 (6) and 
not Or. XL, r. 1 of the present Code.— (Idii). 

IThe Code has provided no appeal against any o! the ordinary directions' 
which a Judge may give a receiver in the course of his administration and 
no appeal against an order that such amounts as he has or are found due 
from him on Investigation ol his accounts should be paid into Court or 
elsewhere. — Guruwurihi v. Rantastoami, A. I. R. 1931 Mad. 760 : (1931) 
M. "W, N. 830 (referring to Polontoppa v, Palaniappa, 65 I. C. 403 ; 
A. I. B. 1922 Mad. 234 ; Ganeih hal v. Satyanarayan, 54 I. C. 207 : 

4 P. L J. 636 , Arunachallam v. U. Po Lw, 3 B. 313 : 92 I. 0. 631 : A.‘I- B- 
1926 Rang. 265). In this case the duties of the receiver and the Court’s power 
to give directions have also been discussed. Spc notes under heading 
“ Duties and Liabilities of Receivers &o ante. 

An order construing an order ol appointment of a receiver, when the 
appoinment itself is not objected to, does not fall under Or. XL, r. I or r. 4 
and is not appealable. — Samhautta v. Bhagivati, 55 I. 0. 15 : 1920 P. 121 : 

5 P. L. J. 97. (In this case after the termination of the suit in which a 
receiver was appointed, the receiver asked for his discharge whereupon the 
Munsif held that tbe receiver must submit accounts for a certain 5 'ear and 
the Subordinate Judge, on appeal, after oonstvuingtbe order of appointcoentc 
directed that accounts of some other years also should be taken. Jhe 
High Court,, while 'holding that no appeal lay to the Subordinate Judge, 
also ftefd, that it was not right for a Court, when considering the accounts 
submitted by the receiver to go into the question of his liablity to account 
for periods other than that covered by the account itself)- 

No appeal lies against an order passed under Or. XL, r. 3 but tlm ®Sh 
Court may in a proper caso revise it. However, in an appeal under Or. XD, 
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r. 4 against nn order levying the amount duo from a receiver out of tlio 
property in tbo hands of his representatives, tho order under r. 3 is not to 
bo taken as conclusive and tho wholo niatlcr, including tho proceedings under 
Or. XL, r. 3 is laid open for decision on tho morits — Khan Chand v Abdul 
Majid. 7fi I. C. 203. 

An order for the appointment of a rocoivor in jirocoodings undor S. 12 
of the Guardians and Wards Act is ftppcalohlo undor Or XLIII, r. 1 (s).— 
Godoobai v. Janabai, A. I. It. 1929 Nag llO ‘ 11(1 1. C. (>i2 

For other cases, see notes under Or. XLIII, r. 1 (j), /ms/ 

Appeal Against order removing or refusing to remove a 
receiver. — An appeal lies against an order removing a receiver oven though 
another receiver is not appointed in his place.— Sn/ja/i v. DibhuU, 63 0. 
319 ; 92 I. C. 940 : A. I. B. 1926 Cal, 593 (whore it has also boon held that 
after tho order of removal of the old receiver is passed, tho more fact that 
tbo selection of the new receiver Is postponed docs not make tho order of 
removal interlocutory so as to bar an appeal against tho said order 
becanse so far as tho Court which passed tho order is concernod, the order is 
final (distinguishing Upendra v, Bhupendra, 33 C. L. J. 157)). This view has 
been dissented from in A. U. John v. Atjra Cnited ilfiUs, 134 1. C. 454 : A. I. B. 
1931 AU. 72 : 29 A. L. J. IS : where it has been bold that in suob a case 
no appeal lies under Or. XLin.as Or. XL, r. 1 (1) (u) refers only to appoint* 
ment of receiver, bat is sUeDt as to his removal, and when a right of appeal 
has to be expressly conferred by the statute, it cannot bo presumed to exist 
by recourse to a rule of analogy or a rule of logic. 

An order refasipg to remove a receiver is appealable, being an order 
made in respeot of a question arising between tbo parties to a suit relating 
to 'the execution of the decree.— Afi'/Aifw* v. Limji Nowroji, 6 B. 46. But see, 
Bamastoami T. Ayyalu, 46 M. L. J. 196 : 78 I. 0. 626 : A. I. B. 1924 Mad. 6l4 
where a contrary view has been taken. 

When the appellate Court may interfere with the lower 
Court’s order, — The order for the appointment of a receiver is discretionary, 
and the discretion, is in the first iustauce, that of the. Court in which the suit 
itself is pending ; and so where the first Court has acted after considering 
all the circumstances, the appellate Court will not as a rule interfere with 
the exareisB of that discretion. — Kadir Bajihsh v. Gkulam Mahomed, 651. 0, 
60 : Amar Nath r. Mt. Tahal Kuer, 67 I. O. 383 : 4 U. P. L. B. 73 ; Dhumi v. 
Nawab Muhammad Sajjad, 73 I. C. 600; A. I. E. 1923 Lah. 623, but where 
the primary Court has not used proper discretion, in accordance with the 
principles on which judicial discretion must be exercised, the appellate 
Court is at liberty to exercise its own discretion in the matter. — Benoy 
Knshna v. Satish Chandra Qin,56l. A. 131: 55 C. 720 (P. 0.) : 32 0. W. N. 
681 : 47 C. L. J. 424 ; 103 I. 0. 348 : A, 1. B. 1928 p. 0. 49 : 64 M. L. J. 
423 : 30 Bom. L. E. 815 ; 5 0. W. N. 372 ; 26 A. L. J, 481 (on appeal from 
Satish Chandra Girt v. Benoy Krishna.26 I. 0. 30 : A. I. E. 1926 Cal. 1092). 
See Kali Kumari v. Backhan Singh, 17 C. W. N. 974 : 19 I. 0. 873, in which 
it has been held that the selection and appointment of a particular person 
as a receiver is a matter of judicial discretion to be determined by-the Conrt 
according to the circumstances of the case, and the exercise of that discretion 
like other matters of judicial discretion will rarely be interfered with by an 
appellate tribunal ; and to indoce the appellate Court to interfere it is 
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necessary to show some overwhelming objection in point of propriety or 
some fatal objection in principle to the person named. In Ram Kumar v. 
Ashutosh, 115 I. C. 881 : A. 1. 11.1929 Pat. 114 it has been held that this 
rule is applicable to cases of original appointment, but not to the appoint- 
ment of a new receiver in place of another receiver. 

Letters Patent appeal. — An order directing a receiver in a suit to 
advance money to a guardian ad litem to enable him to conduct the defence 
on behalf of a defendant, is not a judgment within the meaning of Cl. 15 
of the Letters Patent, and no appeal lies therefrom. — Kvppuswami v. 
Rathnavelu, 24 M. 511. 

Appeal to Privy Council. — In Ghundi Dutt v. Piidmanand, 22 0. 928, 
the High Court refused to grant leave to appeal to England against an order 
refusing the appointment of a receiver in a suit as it was neither a '* final " 
order within the meaning of S, 595, Cls. (o) and (5) of the Code of 1882 and 
S. 39 of the Letters Patent nor one falling within the meaning of S. 505, 
Cl. (c) of the said Code of 1882 or S. 40 of the Letters Patent. And in a 
case relating to a Mutk in which the same High Court having regard to its 
public importance granted leave to appeal against an order setting aside the 
appointment of a receiver passed by the lower Court in respect of soma 
alleged personal pioperties of the Mohunt the Privy Council refused to 
interfere and laid down that as a general rule and in the absence of special 
oironmstances or some unusual occasion for its exercise, the power of making 
interlocutory orders is one which is not a suitable subject for an appeal to 
the Privj' Council. — Benoy Enskna v. Satish Chandra Giri, noted under 
heading ** When the appellate Court may interfere etc.,” nufe. 

Bevision. — Where a Court appoints a receiver in a case in which it 
has no jurisdiction to do so (as where a receiver is appointed in a pro- 
ceeding under the Succession Certificate Act, 1889), the Court acts without 
jurisdiction, and the High Court may interfere in revision. v. 

Kanhaiya, 46 A. 372 : 79 I. C. 363 : A. I. E. 1924 All. 376 : 22 A. L. J. 345. 

Bond. — Por Porm of bond to be given by receiver, see App. F, Form 
No. 10, and for Form of appointment of receiver, see App. F, Form No. 9- 

Misoellaneous oases Practice of the Original Side of the Court fob 

lowed in recognising the right of a purchaser at a receiver’s sale to obtain 
the assistance of the Court in obtaining possession under the provisions of 
the Code relating to sale in a suit. — Minaioonnessa v. Khatoonnessa, 31 
0. 479. 

Property in the hands of a receiver of the High Court cannot be pro' 
ceeded against by attachment in the mofussil. — Bern Chunder v. Fran Krtsto, 

1 C. 403. This case has been distinguished in Jogendra Nath v. Devendra 
Nath, 26 0. 127 ; ' 3 C. W. N. 90, where it has been held that a iudgms^ ■ 
creditor can sell properties' in the hands of the receiver of the Con*"^ 
execution of a mortgage-decree -without the leave or sanction of tbs 
although he cannot execute a deoree against such properties by 
attachment and sale. ' > 

The possession of a receiver shonld bo regarded as 
party who might ultimately turn out to bo the true owner and ontitlou 
possession as such. The offoct of such possession by tho receiver is 
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destroy the adverse possessioo, if «ny, of either of the parties. — Sorala 
Sundari v. Sarada. 2 C L. J. C02 (11 C. 490, 17 U. 501. and 20 A. 341 
applied). 

A eorvaat of a firm, the business of whicii is being managed by a 
receiver apjiointcd under this rule, has no preferential claim over the attach- 
ing creditor on the assets of the firm for wages duo before the appointment 
of the receiver. — Short v. Pjcierini;, 6 M. 138. 

An attachment of money in the hands of the receiver made without 
pravioQs permission or sanction of the Court is improper and irregular, for 
sneh an attachment ts an interference with the Court’s possession through 
its official receiver, and the Court will refuse to recognize it. — Mohammed 
ZchiiTiLddeen v. Mahomed Nocrooddeen, 21 0. 85. See also Kahu v. AU 
Mahomed, 16 B. 677 ; Perycoj v. ShudltarMal, 130 I. 0. 836: A. I. E. 1931 
Pat. 204 . 12 P. li. T. 318. 

Under the Code of Civil Procedure, once a suit has bean dismissed, the 
Court dismissing it IS o^cm, save that it may stay execution of its 
own decree or order for costs. An appUcatiou, therefore, made to a Court of 
first instance after dismissal of the suit, but before* appeal filed, ashing that 
the receiver may bo lestraioed from parting with funds in his baods^ pend- 
ing an appeal, cannot bo granted. — Taminuddowalah v. Ahmed AU Khan, 
21 0. 561, 

Attachment by a judgment-ereditor of a debt dne to the jodgment-debtor 
by a third party. Where the existence of the debt is denied, there is no 
other course open to the judgmont-creditor than to have it sold, or to have 
a receiver appointed under this rule. — Tooha Gcolal v. <lnfons, 11 B. 448. 

An application for the appointment of a receiver on the retirement of 
another receiver should be made in Court and not in Chambers.— Steliorft 
V. Sfolfcorft, 28 0. 250. 

Where a Court executing a decree made an order directing the payment 
of the rents of certain property which had been attached as they became 
due from the tenant to the judgment-debtors ; and subseiiuently default 
having been made by the tenant in the payment of the rents of certain 
years, the decree-holder applied for an order directing the payment of the 
rents which Were in arrears to be made by the tenant in accordance with 
the previous order. Beld, that the effect of the order' in the execution 
proceedings was virtually to appoint the decree-holder receiver under the 
provisions of this rule.— Batffia Kissore v. Afiab Chundra, 7 C. 61. 

The fact that there exists in respect of immoveable property an order 
of a Magistrate passed under S. 145 of the Code of Criminal Procedure is no 
bar to the exercise by a Civil Court ol the power conferred on it by B. 605, 
C. P» Code, 1882, of api>ointing a receiver in respect of the same property.— 
BarkaUmnissa v, Abdul Ariz, 22 A. 214. 

A receiver appoiuted in an administration suit. Instituted by a creditor 
of a deceased, against his executor is not an agent of the exeentor, and an 
acknowledgment by the receiver is not an acknowledgment wthin the mean' 
ing of 6. 19 of the Bimitation Aet. Ho'ia an agent and ofSccrof the Conrt.— 
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Baij Nath t. Eem Chunder^ 10 0. W. N. 969. As to the effect of a pay- 
ment ov acknowledgment by receiver on tho question of limitation, f^^also 
Periasamt v. Seetharavia, 27 M. 2-13 (F. B‘.) : 14 SI. Ij. J. 84. 

4 . When a receiver — 

p , ^ . fa) fails to submit his accounts at such 

receiY^^sTutie*. and in s«ch form as the Court 

directs, or 

{b) fails to pay the amount due from him as the Court 
directs, or 

(c) occasions loss to the property by his wilful default or 
gross negligence, 

the Court may direct his property to be attached, and may sell 
such property, and may apply the proceeds tb make good any 
amount found to be due from him or any loss occasioned by 
him, and shall pay the balance (if any) to the receiver. [New.J 

COMMENTARY. 

Alterations.—" We have redrafted this rule on the lines of S. 18 (4) of 
the Pfovinoial Insolvency Act, 1907. We think that tho power to imprison 
receivers is too wide and should bo omitted.'*— th^ Seport of the 
Select Committee^ 

** Occasions loss to the property by bis wilful default or gross neg- 
licence."— -"Property " includes also the income derived from it.-^Baman v. 
Gopala, 39 M. 684. Where owing to the wilful default or gross neg- 
ligence of the receiver any loss is caused to the property, the loss is 
to be made good out of the estate in tho first instance and not by the 
patty on whose application tho receiver was appointed, failing which the 
party damnified by the loss may proceed against the receiver.— Orr v. 
Mtitkia, 17 M, 501 (on appeal Muthia v. Orr, 30 M. 234). , The 
income from a property entrusted to the charge of a receiver is covered hy 
the word " property ” and one cannot say that a man who uses for his own 
benefit the money entrusted to him does » not occasion loss by, his wilfcl 
default . — Baman v. Cfopala, 39 M. 584 (585). 

Where the accounts filed by the receiver, who was appointed to collect 
the rents of the suit lands for one year, have been passed unchallenged hot 
afterwards the Commissioner appointed to find out the amount of mesne 
profits gave a different figure, the proper course to pursue is to hold 
enquiry as to whether the receiver has occasioned any loss by his 
default or gross negligence and to pass an order under Or. XL, r* 4, or, n 
desired, to proceed against the sureties under S. 145 of the Code.— 

Okeltijar Firm v. Mating Bu, A. I. E. X927 Eang. 334 (referring to Maung 
Po Them V Ma Waing, 59 1. C. 844 ; 13 Bur. U T. 91: 10, L. B. E. 236, m wfaicb 
it has been held that S. 145, C. P. Code applies ^9hoto any person has become, 
liable as surety for a receiver and such surety can be ordered to pay the sum 
which ho has bound himself to pay* 
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If tnoDoy paid to somo odo clso by tho rccoiror does not reach its proper 
destination, the receiver bo liable to make good tho loss unless he can 
show that he acted prudently and with perfect regularity whore a receiver, 
who had in his hands somo money belonging to tho estate, feeling that he 
would die at any moment and in order to ensure that tho money would not 
bo mixed up with his own private property, called a cashier who received 
the money and in whom the receiver had reason to trust, and the cashier 
subsequently misappropriated tho money, the receiver was not guilty of 
wilful default or gross negligence. — Mootc v- Asharafi SinoK 125 I. 0. 117 : 
A. I.B. 1930 Pat 232. 

■Whore at tho time of tho appointment of a receiver there was a decree 
in favour of the estate about 11 years old and after his appointment the 
receiver applied for arrest of tho debtor and not for attachment of his 
property in execution of tho decree, on the ground that tho property was so 
encumbered that it would not be worth while to throw good money after 
bad, the receiver was not guilty of gross neglect unless it is proved that it 
would have been more profitable to the estate if tho debtor’s property bad 
been attached. — Qurwnurlht v. Ramaswami, A. I. B. 1931 Mad. 760 : (1931) 
M. W. N. 830: 34 L W. 533. 

Removal of receiver. — A receiver should not be allowed to continue 
in office if he fails to comply with the order of the Court to submit his 
accounts.— Lai V. Shankar, 7 L. L. J. G ; 86 I. C. 246 : A. I. B. 1926 
Lab. 309. The Court which has tho power of appointing a receiver is also 
invested with tho power of dismissal. — A. V. John v. Agra Untied Uills Ltd.t 
184 I. C. 464 • A. I. E. 1931 All. 72 : 29 A. L. J. 18. 

The Court may direct hla property to be attached.— Whore no 
money is due from the receiver but it is found that ho has caused loss to the 
estate by wilful default or grass negligence, r. 4 provides that that amount 
tnay be recovered by attachment and salo of the receiver's property; and 
the fact that it provides for the attachment Implies that that is the only way 
it is to bo enforced, and an order for arrest or imprisonment of the receiver 
is illegal. — Gummurth* v. Ramaswami, A. I. E. 1931 Mad. 760 : (1931) 
M. W. N. 830 ; 34 L W. 633. After the death of the receiver an order can 
be made for execution being levied against his properties in tho hands of his 

ppropriation of tho income of the 
V. Oopala, 39 M. 584. See also 

Appeal. — An order under r. 1 or r. 4 of this Order is appealable . — See 
Or. XLIII, r. 1, Cl. (*). Order XL,r. 4 specifically deals with attachment of 
property in the hands of the receiver and for its realisation ; and an order 
holding the receiver of an estate liable to estate for a certain sum of 
money is not appe.al unless it is accompanied by an order under Or. XL, t. 4 
directing the attachment of his property.— GancaMai v. Satyanaraj/an, 64 
„ ^ ...... _ . , ^f^ac]taUam r. U Po Lu, 

which it has been held 
bich enables the Court 

to attach and sell the receiver's property ; Cls. (o), (6) and (e) of the Buie give 
only tho grounds on which such an order is made ; therefore, unless an 
order is made nnder the operative part of the rule no appeal would lie under 
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Or. SLIII, r. 1 (^). So also an order reqviriag a receiver to deposit a 
certain sum of money due by him in Court, unaccompanied by any direction 
as to the attachment of his property, is not an order under Or. XL, r. 4 and 
consequently not appealable.— Pa/anitf;)pa v. Palantappa, 65 1. 0. 403 : (1921) 
M. W. N. 808 : A. I. B, 1929 Mad. 234 ; and an order refusing an application 
to call upon a discharged receiver to^render accounts and refund losses due 
to his neglect during the time ho was in office, is also not appealable because 
it is not an order under the operative part of Or. XL, r. 4 . — Gokal v, 
Udkeram, 70 1. C. 292 1 A. I. B. 1922 Lab. 224. 

An order granting leave to sue a receiver for damages arising from his 
negligent discharge of duties is not appealable. Such an order is not one 
under Or. XL, r. 4.~~Shrit2ivas v. Was, 45 B. 99 : 69 I. 0. 421 : 22 Bom. 
L. K. 1126. 

Where the Subordinate Judge found that the receiver had caused loss to 
the estate by hia gross negligence and made an order that the Eeceiver should 
pay into Court a certain sum on account of the loss which he bad caused 
to the estate, and that, if he failed to do so, the party should realise the 
amount from property given by the receiver as security for the performance 
of his duties, the order was really one under Or. XL, r. 4 and the receiver 
had a right to appeal against such an order , — Gvrumnrfhi v, Painastcatni, 
A. I. E. 1931 Mad. 700 • (1931) U W. N. 830 : 34 L. W. 538. 

When after recording an order under Or. XL, r. 3 as to the indebtedness 
of the receiver to the estate the Court passes an order under r. 4 for ottach* 
ment and sale of bis property and an appeal is preferred from the last order, 
the previous order under r, S is not to bo tahen as conclusive and the whole 
matter inclnding the proceedings under r. 3 is laid open to the appellate 
Court for decision on the merits. — JThan Chand v, Abdnl Majid, 76 1. 0. 203. 

5. Where the property is land paying revenue to the 
Grovernmenfc, or land of which the revenue has 
When Collector assigned or redeemed, and the Court consi' 

^ interests of those concerned will be 

promoted by the management of the Collector, 
the Court may, with the consent of the Collector, appoint hiff 
to be receiver of such properly. ‘ [S. 5(U*J 

This rule exactly corresponds with S. 604 of the 0. P. Code, 1882. 


ORDER XU. 


APPEALS FROM ORIGINAL DECREES. 

1, (I) Every appeal Rhall be preferred in the form of a 
memorandum signed b}* the appellant or his 
Former appeal. pJoadcr and presented to the Court or to such 
whattoaceem- officer as it appoints in this behalf. The 
pauy « t jn o- tnomorandum shall be accompanied by a copy 
random. dccroc appealed from and (unless the 

Appellate Court dispenses therewith) of the judgment on which 
it is founded. 

(2) The memorandum shall sot forth, concisely and under 
distinct heads, the grounds of objection to the 
Content* of (jecrcc appealed from without any argument 
raemaran am. narrative ; and such grounds .shall be num« 

bered consecutively. [»S. 641.3 

COMMENTARY. * 

Alterations in the rule. — This rolo corresponds to B. 541, C. P, Cods, 
188^1 with some additioos. 

Sub’rulo (1) corresponds to para. 1 of the old section, with ohac^e of 
some words and phrases. Ko alteration Beams to hare been made in tho 
meaning. The word “ cv«ry ** has been flubslituted for tho word in 

the beginning ; the word "preferred" has been aubgtituted for the word 

” n ' " * — i.*. - 7 .. ^ . t ' 

lot • ■ ■> , ... 

ted • . . ' ; . 

of ' . ■ . ■ . . , : , ■ . . • 

rat ■ • ' . •• • , ■ 

of • . . • . 

of-' 

Snb'rnle (9) corresponds to para. 3 of the old section, with some verbal 
alterations only. 

The provisions of this Order are subject to the general provisions contained 
in Port YU oj the Code. 

Presentation and certification of grounds of appeal. — A vakalat' 
rtama executed in favour of two vakils was accepted only by one who present- 
ed the appeal. ^ Tho appeal was subsequently transferred to the Sub-Jedge, 
who held that it had not been duly presented, and made an order rejecting 
it. Seld, that the appeal bad been duly presented. — Ayyo-nna v, Naqa- 
hhooshanatn, 16 M. 235. But where a memorandum of apppeal is pro* 
sented by a vakil whose name does not appear in the vahalatnama through 
an oversight, it cannot be said to bo properly presented. In euoh a case 
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X^h. 771 : 11 Jj. Jj. J, 363 ; 30 P. Ii. B, 587. Ths filtng ot a copy of the 
traoslatioD of the decree 18 not a sofiBcient compliance with the provisions 
of this rule. — Sker Dil Khan v. Samundar Khan, 132 I. 0. 3'32P L R 
127 : 12 h. h. J. 305. 

An order determining any question referred to in S. 47, is a decree 
under S. 2. when therefore an appeal is preferred against such an order it 
is sufficient to attach to the memorandum of appeal a copy of the order itself 
and it is not necessary to attach to the memorandum a copy ot the decree 
oven though such decree may have been drawn up. In the case, however, of 
a suit or proceedings which have the character of a suit {ep., contentions 
probata proceedings, etc.), it is necessary to file a copy of the decree. — 
Khirode Sundari v. Jnanendra Nath, 6 0. "W. N. 283 (distinguished in Gopal 
Chandra v. Preonalh^ 32 C. 175). 

It is not left to the litigant’s choice to file or not to file copy of a 
judgment along with the memorandum of appeal, though the Court may 
dispense with it. — Bamchandra v, Maf/aram, 106 I. 0. 57 : A. I. B. 1928 
Nag. 131. Where the counsel filed the memorandum of appeal accompanied 
by a brief order recorded by the lower appellate Court but noted that the 
detailed judgment was filed in a connected appeal, ?ietd, that the error, if any, 
might be condoned and the copy of the detailed judgment dispensed with.— 
Arit v. Ahbar, 130 1. 0. 519 .* A. I. B. 1930 Lab. 935. 

A second appeal filed without a copy of the trial Court's judgment 
within time is competent in as much as Or. XLI, r. 1, 0. P. Code, requires 
that only a copy of the lower appellate Court's judgment is to be filed and 
does not require the fiUog of the judgment of the trial Court. — Bamdeo 
Singh V. Nahhan Singh, (1923) P.19; 74 I. C. 330, But where the High 
Court I'ules require that copies of judgment of both the lower Courts should 
be filed, an appeal cauoot be said to be legally presented without those judg- 
ments, and the mere fact that such copies are already oa the record of some 
other appeal filed by the opposite party in the same Court is oot a good 
reason for dispensing with such copies. — Ghnlam Muhammad v. Bura, 
A. I. E. 1927 Lah. 721 : 104 I. C. 290. 

Under the rules of the Allahabad High Court, a copy of the judgment 
appealed from is required to be presented with the memorandum of appeal 
under Cl. 10 ol the Ijetters Patent. — Fazal Muhammad v. Phul Knar, 2 A. 
192 (F. B.). 

Where from the decree in a suit .two appeals were preferred and two 
decrees were drawn up by the appellate Court, Or. XLI, r. 1 , C. P. Code 
requires both decrees to bo filed for the presentation of a second appeal to ' 
be valid. — Muhammad Din v. Musst, Zentnnisa, 3 h. 215. 

Where the first Court passed a decree partly in favour of the plaintiff 
and both parlies appealed against the decree and the lower appellate Court 
delivered a full judgment in the defendant’s appeal and a formal separfl® 
judgment in the plaintiff’s appeal and two separate decrees were drawn up with 
the result that the plaintiff’s suit was dismissed, the plaintiff can fils on® second 
appeal against both the decrees accompanied by copies of both the judgments 
and of both the decrees of the lower appellate Court, because the ’ formal 
oiprossion of adjudication" by the lower appellate Court was inform two 
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•contradictory decrees, but vras in aubstanco and intention a single consis* 
tent decree, substituted in plnco of tbo-decroo of the first Court.— SAwmm 
T. Sivaman, A. I. E. 1929 Nag. 229 (F. B ) : 25 N. Zi. E. 183 (referring to 
■Qhan$han y. Bhola, A. 606 (P. B.) ; Mt. Laehmi y. Bhnlli^ 8 L. 
-384 (P. B.) ; Raghubans y. Mt Asloo, 20 W. K. 294). 

A pull Bench of the Liahoro High Court has held that the word 
■"judgment” in this rule means the statement of the final adjudication of 
the rights of the parties in the action and does not include orders whereby 
soma preliminary issue, point or plea Avas determined or soma atop taken or 
other question settled in the progress of the case ; and therefore a memoran* 
•dum of appeal should bo accompanied by a copy of the decree and (unless the 
-appellate Court dispenses therewith) of the final judgment or order and it is 
not necessary to file with it a copy of the order disposing of a preliminary 
issue in the case. — Ml. Saban v. Shahabal, 10 L. 587 (F. B.) ; 115 I. C. 
753: A. I. E 1929 Lah. 431. See o.Uo Khushi Mohammed v. Mahand, 30 
P. L. R. 236 . Dwarka v Tclu Mat. 127 I. 0. 719 : A. I. R. 1931 Lah. 202 : 
12 L. L J- 74 ; Ram Narain v. Owalior Light RaiUoay, 134 I, 0. 300 : A. 1. R. 
1932 I^b. 136 . Sashtnt y. Pir Sant. 10 L. h. T. 23. 

An interlocutory order refusing a stay could nob be considered as a part 
of the judgment on which the decree was founded and as such it could nob 
be said that there was no proper presentatloo of the appeal on account of 
failure to file the stay order on appeal from the decree.— Dax y. Buta 
Mai. 115 I. C. 07 : A. I. R. 1929 Lah. 42. 

The Punjab Government Notification No. 138 G. dated 19th March, 
1926 empowers the High Court to dispense with a copy of the preliminary 
•order but the power to dispense with it should ordinarily be exercised at the 
first hearing.— Ram V. HarJatlwft 5»ngA, A. I. R. 1928 Lah. 60: 105 
I C. 653. 

An appeal, if presented in time, is validly presented for the purpose of the 
Limitation Act if it is accompanied by copies required by the C. P. Code. 
The High Court hr ■ • ile or mode as 

to computation oi ■ ' — GhMmlal y. 

Dahyabhat, 32 B. ; ' 

Delay in presenting appeal — Discretionary power of Court to 
•excuse — Sufficient cause. — Section 5 of the Limitation Act (IX of 1908), 

:j— — 1 u- after the period of limitation if the 

*’ sufficient cause ” for not preferring 


Section 5 of the Limitation Act is a mandatory section, but does not 
exclude the discretionary power of the Court to excuse delay In presenting 
an appeal.— SArt’mont Sagajirao y. Smith, 20 B. 736, 

The presentation of an appeal to a wrong Court under a bona fide mistake 
• may be "sufficient • cause ” within the meaning of S, 5 of the Limitation 
Act. — Dadabhai Jamsetji y. Maneksha, 21 B. 652. See also Balaram y. Sham 
Sunder, 23 0. 626 (5 A. 501 follotoed). But see Daudbhai y. Emnabai, 28 B 
•235. 
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The time during \7bich an api>eIIaDt was prosecuting his application 
under S. 108, 0. P. Code, 3882 {Oi. IX, r. 13), should not be excluded in 
computing the period of limitation for presenting an appeal. Section 14 of the 
Limitation Act does not apply to .appeals but only to suits . — Ardha Chandra ' 
T. Maiangini^ 23 0. 325. 

Tbe words *' sufficient cause ’* should receive a liberal construction, so • 
as to advance substantial justice, when no negligence, nor inaction, nor ' 
want of bona fides, is imputable to tbe appellant, "^ere the appellants 
being themselves pleaders and well acquainted with the facts of the case 
preferred tbe appeal to a wrong Court, they had not acted in good faith, but 
with gross negligence and carelessness and were not entitled to extension of ' 
tinae under S. 5 of the Limitation Act . — Sorot Chander v. Sar^stvati Debt, 
34 G. 216 : 6 C. L. J. 380. See also Gobinda Lai v, Shiba Das^ 33 0. 1333 r 
10 C. W. N. 986 : S C. L, J. 545. 

■When the time for appealing is once passed, the Court must bo fully' 
satisfied of the justjce of the grounds on which it is sought to obtain an. . 
extension of ixxoo.-^Karsandas v. Gungabai, 30 B. 329 : 7 Bom. L. B. 965. - 
See also Bhimrao v. Ayyappa, 31 B. 83: 8 Bom. L. E. 858. 

'When owing to the mistake of tbe clerk of the appellant's pleader, 
certain persons were not added as respondents till after the period for- 
preferring the appeal had expired, held, that as tbe omission was not 
intentional, the appeal should be beard as duly filed . — Lromoda I^aihv. 
ZinooMollah, 13 C. W. N. 167: 8 C. L. J. 135. See also Bnp Chandv,‘ 
Lasodha, 30 A. 55. 

Where the original decree was signed on the 6th July, 1903, and the 
plaintiffs applied for amendment of tbe decree and tbe amendment was 
made on the 22nd August, held, that the period of limitation for pre- 
sentation of an appeal should be reckoned from the 22nd August as tbe date 
when the correct decree was prepared ; Amar Chandra v. dead AU, 32 
0. 908 (releired to in Bre/o Lai v. Tara Frasanna, 3 0. L. J. 188); " See 
also Ttsvanathan v. Samanathan, 24 M. 646, where tbe decree was amended 
and appeal was allowed to be preferred from the amended decree, though 
the appeal against the original decree was barred. 

■When a memorandum of appeal was filed accompanied by a copy of 
the judgment and by a translation of. the decree in Urdu and where thfl ' 
attention of the counsel filing the appeal was drawn to the fact that a copy 
of the original decree in English should have been filed— -krid, that there 
was no Eiifficient cause for extending Ibo lime within the meaning of 6. 6 
of tbe Limitation Act in as mnch ns^^counsel had been put on bis guard and 
bo was remiss in not making a further application for the copy of the decree 
in English . — Daim v. Hayat, 4 L. L. J. 381. 

Section 5 of iha 'Lizaitatioo Act gives a diaorotian to a Court to O'dmit 
an appeal filed out of time, for sufficient cause. Poverty is *' sum* 
cient cause ’* within the meaning of that section.— ilfantekya ifogee v. 

Frosad, 9 0. 355 : II 0 L. E. 430 ; Moshaullah v. Ahmedullah. IS 0. 78; 
Huro Chvnder v. Sumatnoyi, 13 0. 266 ; Husaini Begam v. GolUctor oj 
Muzaffarnagar, 9 A. H and 655. 
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Tho disorotioQ conferrod hy S. 5 of tbo Limitation Act, is n discrotion 
-which the Court cannot exercise loosely, but which should be exorcised on a 
• consideration of the circumstances of each case ns it arises. At the same 
time the words '* snlBcicnt cause " should receive a liberal construction, so 
-as to advance substantial justice when no neglif^once, nor inaction, nor want 
- of bona fidti is imputable to the appellant.—iLjc7»7fl;jpa Naickar v. Rama- 
njijam, 25 M. 166. 

When the High Court refused to admit an appeal filed out of time, the 
. Judicial Committee refased to interfere with the discretion exercised by the 
'High Court. — RamNarain v. Parmeswar Narain,30 I. A. 20: 30 C. 309 
‘ (P. 0.). Ses also Bamid /1ft v. Gayadtn, 26 A. 327. 

When a lower appellate Court admits an appeal filed out of time, the 
High Court ought not to interfere with the discretion exercised by the 
District Court in admitting the appeal under S. 5 of the Limitation Act.— 
Fatima Bejam v. Bansi, 9 A. 244. See Parvati v. Oanpati, 23 B. 513. 

Presentation of an appeal within the period of limitation prescribed 
-therefor to a wrong Court in ignorance of the provision of law, is not a 
sufficient cause within the meaning of S. 5 of the Limitation Act, for admit* 
'ting the same appeal in the proper Conrt after the period of limitation 
prescribed therefor had expired. — Joj Lai v. Bar Narain, 10 A. 521 and 
Ramjiioan v. Chand Mai, 10 A. 537. 

Delay in filing appeal— SuOlcient cause— Deduction of time spent in 
another litigation in respect of the same subject-matter — Mistake of law. 
Beld, that the time spent in the actual proceedings in the suit to sat aside 
the order in execution might be deducted in computing the delay that 
occurred before the appeal was filed. But the plaintiff was not entitled 
to a deduction of the time that intervened between the date of the order 
appealed against and the date of filing the suit. — SUram v. Valad, 

12 B. 320 (explained in Dadabhai Jamsetj'iY. Maneksha, 21 B. 552). 

”■ . ' • . vhore it is not 

! . ' 3 not a sufficient 

proscribed for 

! . • ' ■ 1 242. 

Where an appellant was misled by his legal adviser as to the course to 
’ be followed, he is entitled to the benefit of S. 6 of the Limitation Act. — 
Kura Mai V. Ram Nath, 2S A, 414: 3 A. L. J. 218 (followed in Anjora 
Kunwar v Bobu, 29 A. 633 : 4 A. L. J. 615), 

A mistake in law may be under some circumstances a ''sufficient canse " 
• for admitting an appeal presented out of time. — Krishna v. Chathappan, 
13 M. 269. But see the judgment of Mahmood, J., in Bechi v. Ahsanullah, 
12 A. 461 (F. B.) (13 0. 2GG dissented from), 

7." ' .n appellant by which the respondent loses 

‘ } eroS3*object!ons board affords no sufficient 

: . I ■■ ■ • ■ for the cross-appeal which he might have 

ipresenteu.— t/fiuuasajwa v. isntparffar, 16 B. 249. 

A/ter admission and registration of appeal by District Judge, tchelher 
sSub- Judge can dism»« it on the ground of limitation. — See notes under rule 9. 
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The time during 'wbioh an appellant was prosecuting his application - 
under S. 108, 0. P. Code, 1882 (Or. IX, r. 13), should not be excluded in 
computing the period of limitation for presenting an appeal. Section 14 of the 
Limitation Act does not apply to appeals but only to suits . — Ardha Chandra ■ 
V. Matangini, 23 C. 325. 

The words ” sufEcJent cause '* should receive a liberal construction, so • 
as to advance substantial justice, when no negligence, nor inaction, nor' 
want of iowajfdM, is inaputable to the appellant. Where the appellants 
being themselves pleaders and well acqnainted with the facts of the case 
preferred the appeal to a wrong Court, they bad not acted in good faith, but 
with gross negligence and carelessness and were not entitled to extension of ' 
time under S. 5 of the Limitation Act . — Barat Chander v. Saraswati Debt, 
34 C. 216 ; 5 0. L. J. 380. See also GoUnda Lai v. Shiba Das, 33 C. 1823 t 
10 C. W. N. 986 ; 3 C. L. J. 546. 

When the time for appealing is once passed, the Court must be fully' 
satisfied of the justice of the grounds on which it is sought to obtain an. . 
extension of tivaei.^Karsandas v. Gttngabai, 80 B. 329 : 7 Bom. L. R. 965. . 
See also Bhimrao v. Ayyappa, 81 B. 33 : 8 Bom. L. E. 858. 

When owing to the mistake of the clerk of the appellant’s pleader, . 
certain persona were not added as respondents till after tho period for- 
preferring the appeal had expired, held, that as the omission was not 
intentional, the appeal should bo beard as duly filed . — Promoda Nath v. 
Stnoo MoUah, 13 C. W. N. 167; 8 C. L. J. 135. See also Bnp Chandv.' 
Dascdha, 30 A. 55. 

Where the original decree was signed on the 6th July, 1903, and the 
plaintifi's applied for amendment of the decree and tho amendment was 
made on the 22Dd August, held, that the period of limitation for pre- 
sentation of an appeal should bo reckoned from the SBod August as the date 
when the correct decree was prepared ; Amur Chandra v. Asad AU, 32 
0. 908 (referred to in Broja Lai v. Tara Prasanna, 3 0. L. J. 188). ' See 
also Visvanathan v. Bamanathan, 24 M. 646, where the decree was amended 
and appeal was allowed to be preferred from tbo amended decree, though 
the appeal against the original decree was barred. 

When a memorandum of appeal was filed accompanied by a copy ef 
the judgment and by a translation of, Ibe decree in Urdu and where the 
attention of the counsel filing the appeal was drawn to the fact that a copy 
of the original decree in English should have been filed— that there 
was DO sufijcienfc cause for extending the tiojo within the meaning of S. 5- 
of the Limitation Act in as much a9»^couDBeI had been put on his guard and 
be was remiss in not making a further application for the copy of the decree 
in English,— 2?uitn; v. PLayat, 4 L. I#. J. 381. 

Section 5 of the Limitation Act gives a discretion to a Court to admit 
an appeal filed out of time, for sufficient cause. Poverty is “not suffi- 
cient cause ’’ within the meaning of that section . — Ptanickya lloyee v. 

Prosad, 9 0. 355 ; 11 0 L. B. 480 ; Moshaullah r. Ahmedullah, 13 0. 78 J 
SuTo Chunder v. Sumamoj/i, 13 0. 266 ; Susaini Began v. Collector oj 
Umafarnogar, 9 A. 11 and 666. 
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TUo discrotioa coafarrod by S. 5 of tho LimifcattoD Act, I's a cliscrotion 
•^hich the Court cannot exareiso loosely, but which should bo oxorcisod on a 

• coDSideration of tho circumstances ot each caso as it arises. At tho same 
time tho words " sufBciont causo ” should recaivo a liberal construction, so 

-as to adv-anca substantial justice when no negUgonco. nor inaction, nor want 

• of bona Jidei is imputablo to tho appollant — Ktchilappa Naickir v liama' 
fnijam, 35 Jif. 166. 

■When the High Court refused to admit an appeal filed out of time, the 
-Judicial Committee refused to interfere with the disorotion oxercised by the 
High Court.— 22am i^arniu v. Parmeswar Naratn, 30 I. A. 20‘ 30 C. 309 
' (P. 0.). S«e also Samtd Alt v. Gayadin, 26 A, 327. 

When a lower appellate Court admits an appeal filed out of time, tbe 
High Court ought not to interfere with tho discretion exercised by the 
District Court tn admitting the appeal under S. 5 of the Limitation Act.— 
Fatima Btjam v. Hansi, 9 A. 344. See Parvatt v. Ganpati, 23 B. 513. 

Presentation of an appeal within the period of limitation prosoribed 
'therefor to a wrong Court in ignorance of the prorision of law, is not a 
-aufficiont causa within the meaning of S. 5 of the Limitation Act, for admit* 
'ting the same appeal ID the proper Conrt after the period of limitation 
.prescribed therefor had ospired.— Jo? Lai v. Bar Barain, 10 A. 624 and 
Bamjiwan v. Chand Hal, 10 A. 537. 

Delay in filing appeal— Sufficient cause — Deduction of time spent in 
another litigatton in respect of the same sub}eet>matter— Mistake of law. 
Beld, that the time spent in the actual proceedings in tbe suit to set aside 
tbe order in execution might be dedneted is computing the delay that 
occurred before the .appeal was filed. But the plaintiff was not entitled 
to a deduction of the time that ioterreoed between the date o! tbe order 
appealed against and tbe date of Cling tho suit. — 5»fram v. Nimba Valad, 
12 B. 320 (explained in Dadabhai Jamsetji r. Hanebsha, 21 B. 652). 

, ’ • ' r. . '9herB it is not 

■ . • . ' 3 not a sufficient 

. ■ . • . . prescribed for 

• such appeal has passed,— Askan«Zf<* v. Collt^ior of Daeza, 16 0, 242. 

Where an appellant was misled by his legal adriseras to the course to 
^ be followed, he is entitled to tho benefit of S. 6 of tbe Limitation Act. — 
Kura Hal V. Ram Nath, 2S 414: 3 A. L. J. 218 (followed in Anjora 
Kuntoar v. Bahu, 29 A. 638 : 4 A. L. J. 616). 

A mistake in law may be under some circnmstances a " safficient eanse '* 

• for admitting an appeal presented out of time . — Krishna t. Chaihoppan, 
13 M. 269. But see the judgment of Mahmood, J., in Becht v. Ahsanullah, 
.13 A. 461 (F. B.) (13 0. 266 dissented frorn^, 

W'*’ ' ,n appellant by which the respondent loses 

'• ■ ■ J cross^ihjectioDS hoard affords no sufilcieDt 

• . ■ ■ ■ ’ ■ tor the cross-appeal wb/cb be might bare 

ipresented , — Ohudasama v. Ishwari;ar, 16 B. 249. 

After admission and rcpisfrafion qf appeal by District Judge, vhelher 
iSub’Judge cart dismiss it on fhe pnmnd of Kwfalicm.— See nofei tinder rule 9, 
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Tinjfl requisite for obtaining copy — Exolnsion of time in computing-, 
period of limitation for appeals.—See S. 12 of tbe Limitation Act (IX of' 
1908), by which the time requisite for obtaining copies of -decree and judg- 
ment is excluded. 

The time which intervenes between tbe putting in of stamps and 
obtaining a copy of the decree sfaould be excluded from the time prescribed 
for tbe presentation of an appeal. — Lai Gopalnath v. Koonvmr^. 

6 W. E. Mis, 44 ; Gopeenath v. Gcpeenath^ 6 W. E. Mis. 108. 

Time requisite for copies of decree and judgment should be excluded - 
from the computation of the time. Tbe application for copy need not be- 
made by the appellant or his authorized agent ; it is not necessary to show 
for what purpose the copies ware obtained . — Haw Kishan v, Kashi Bat, 
29 A. 264 : 4 A. L. J. 152. 

In consputing the period of limitation prescribed for an appeal, tbe- 
appellant is, as a matter of right entitled to deduct tbe number of days • 
required for taking a copy of the decree only. The word "decree" in this 
rule does not include the " jndgment Juggunnath v. Skeimtttun, 24* 
W. E. 105 (F. B.): 15 B. L. E. 272; Eoril Patiucli y. Bhowaneeram, 15- 
B. L. E. 27S-«e<€; 21 TV. E. 308. See, however, Saji Bassum y. Nut ■ 
Mahomed, 28 B. 643. 

Application for copy of decree — Belay in Bling the papers end fees for 
the copy— The mode of computing the period of limitation for appeals.— 
Nobin Chunder v. Brojendro Ooomar, 12 C. L. B. 541. See also Bamanvja v. 
Narayana, 18 M. 374. 

So long as the right of appeal is subsisting, an appellant is entitled? 
under S. 12 of the Limitation Act, 1877, to apply for the copy of the lower 
Court’s decree. The time requisite for obtaining such copy should bs' 
excluded in computing the period of limitation proscribed for the appeal. — 
Thuharam v. Pandurang, 25 B. 684 (19 A. 342 followed). See alsC' 
Pandhannaih v. Shankar, 25 B. 586 (19 h. followed). 

In computing tbe period of limitation prescribed for an appeal, the- 
time requisite for obtaining a copy of the judgment appealed from cannot- 
he deducted, such copy not being required under the rules of tbe High 
Court to be presented with tbe memorandum of appeal.— Faral Muhammad r. 
Phtil Kuat, 2 A, 192 (F, B.). 

When a decree for possession of immoreable property directs. au 
enquiry into the amount of mesno profits under S. 212, C. P. Code, 1832 • 
(Or. XX, r. 12), and an order is finally made determining tbe amount- 
and formal decree is necessary to be drawn up ; and when the final order 
or decree is appealed against, the time requisite for obtaining a , 
oi the decree shall bo excluded in compotiDg the period of 
prescribed for the appeal . — Gopal Chandra v. Preonath, 32 0. 175 (6 
283 distinguished). See also Beer Chunder v. Mohamed Asgur, W. 

(1864) 145. 

Where a suitor is unable to obtain a copy of a decree from^ 
desires to appeal, by reason -of tbo decree being unsigned, ho 
* nder 8. 22 of the Limitation Act to deduct the time between the deli'ciy- 
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of tlio judgODcnt and that of tho signing of tho dccroo in computing the 
time taken in presenting hia appeal . — Davi Madhub v. jl/alun£ 7 ini, 13 C. 104 
(F. B.) (lO C. G52 cv^mtUA; 18 VI. 'R. 612 rr/erred to). But see Bcchi y. 
AhsanuUah. 12 A. 461 (F. B.). 

The “ time requisite for obtaining a copy of tho decree " appealed 
against ^rhich under S. 12 of tho Limitation Act, is to be excluded in 
computing the period of limitation for an appeal, is determined when the 
copy is ready for delivcrj *. — Gopal Chunder v. Brojo Behary, 9 C. L. R. 293. 

In computing the period of limitation for an appeal, a party is not 
entitled to deduct the period during which tho lower Court was closed, 
when he could have made such application before tho Court closed and 
where on tho day he actually applied, the period limited for appeal had 
expired.— Fenlafa Bewv. Venlala Ghella, 28 M. 452 (26 B. 5S4 and 586 
dhiingnished). 

'Where a decree was passed on tho 22nd September, an application for 
a copy was not made until tho 29th, and then with insufficient folios, and 
the Court was closed for the vacation from SOth September to Ist November, 
the deficient folios being filed on tho day it re*opened, 2nd November, 
the copy delivered on the Cth, and the appeal filed on the 14th, held, 
that the appeal was out of time, the appellant not boiug entitled to a 
deduction of the time occupied in ascertaining what the requisite number 
of folios was .— Dasi v. Bam Joy, 12 C. 30. But see Dnlalt Bewa t. 
Saroda Kinlar, 8 C. W. N. 65: Styadatunnissa v. Muhammad, 19 A. 842; 
Eali Sankar v. Baikanta Nath, 7 C. W. N. 109 ; Nau'ab Syed Amtr Bossain v. 
TuUi Dass, 8 0. W. N. 141 ; and Saminatha v. Venkatasubba, 27 M, 21. 

On a petition for leave to appeal to the Privy Council presented on the 
8th April, it appeared that the period of six months from the date of the 
decree to be appealed against had expired on the 23rd of March, if the time 
occupied by tho petitioner in getting a copy of the decree was to be compu* 
ted in that period held, that tho petition was haired by limitation. — 
Lakshmanan T. Peryasami, 10 M. 373. 

Sections 5 and 12 of the Limitar * i - 
under S. 696 of the C, P. Code. 1882 ’ . ; 

Majesty in Council.— S/«6 Singh v. Ganf , . ■ ' , ' ' 

169 {see S. 5 of the Limitation Act, 1903, as amended). 

The provisions of S. 12 of the Limitation Act do not apply to appeals 
under S. 69 of the Madras Rent Recoverj’ Act (VIII of 1865). — Kumaray. 
Sithala, 20 M. 476. 

Tho provisions of S. 5 of Limitation Act do not apply to the Registration 
Act.— Baban Sahai v. Udit Narain, 5 0. L. J. 183. But see Suraj Bali 
V. Thomas, 23 A. 48 : 2 A. L. J. 714. 

An ex par/e order admitting a time-han'ed appeal is subject to recon* 
sidcration at the hearing of tho appeal at the respondent’s instance ; but 
Indian Courts should not, as they are apt to do, leave the question of 
limitation open in that way but should determine it before the appeal is 
registered. — Krishnastcami v. Bamasioami, 41 M. 412 (P. C.) ; Skrimat 
Sundarabai v. CoWeefor, 43 B. 376 (P. C.), 

How far mistake or negligence of a legal adviser would entitle the party 
to the benefit of S. 5 of the Limitation Act has been elaborately discussed in 
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Surendra Mohan v. Mdhcndra Nath, 36 C. W. N. 420 (all authorities dis" 
cussed). 

Exclusion of time occupied in seeking review of judgment. — An 
appellant is not entitled as of right to the exclusion of the time occupied 
hy him in seeking a review of judgment, in the computation of the time 
within which his appeal is preferred. — Govinda v. Bhandari, 14 M. 81. 
See also Nobokissen. v. Kamitm, B. L. K. Sup. Vol. 349 : 2 W. E. 
Mis. 35 ; Vasudeva v. Chinnasami, 7 M. 684. But see KuUer Singh 
T. Jeivaii Singh, 22 W. E. 79 ; In ike petition of Brojendro Goomar, 
B L. E. Sup. Vol. 728 : 7 W. E. 529; and Poresh Nath v. Qopal Sristo, 15 
"W. E. 61. Though, under certain circumstances, the presentation of anappli* 
cation for review may be considered as sufliciont cause for delay in filing an 
appeal, the appellant is bound to satisfy the Court that such circumstances 
did exist in his case, and chat he had sufficient cause for not presenting the 
appeal within the prescribed period — Pundltk v. Aehut, 18 B. 84. The mere 
presentation of an application for review, where it is not shown that the 
grounds therefor are reasonable and proper, is not a sufficient reason for 
admitting an appeal after the period of limitation prescribed for 'such appeal 
has passed.— .‘isitonitWa v. Collector of Dacca, 15 0. 242. 

The general rule for extending the time to prefer an appeal and for 
cxoluding the time taken up in prosecuting an application for review is, that 
the delay may be excused if the applicant can show that he had reasonable 
grounds for applying for review instead of pieferring an appeal.— OoWnda 
Lai V. Das, 33 C. 1323 : 3 C. L. J. 545 : 10 C. "W. N. 986. [See the cases 
referred to in this case). 

What is or what is not sufficient cause within the meaning of S. 6 of 
the Limitation Act, depends upon the circumstances of each particular case. 
Bona fide application for review is a sufficient cause for not presenting an 
appeal within the prescribed period. An application for review made vvith* 
out any good reason is not made bona fide merely because it was admitted 
in the first instance — Haradhan v. Ih-ankrishna, 10 C. L. J. 39 (33 C. 
1323 : 3 0 L. J. 546 : 10 C. W. N. 986 referred to). 

Other sufBciont cause for delay. — Two suits brought at the same 
time by executors raising same questions of 'construction in respect of the 
same will— Similar deoisious in both suits— On appeal in one suit the decree 
of the lower Court was reversed — Subsequont^application for leave to appeal 
in the second after expiry of time, ffeld, that'thore was no suJficient catis® 
for the delay. — -Thucker Vussonji v. Canji, 14 B. 365. 

A mistake in law is under no circumstances a suflioient cause within the 
meaning of S. 6 of the Limitation Act.—^Krishna v. Chathappan, 13 M. 209 
(referred to in Gobinda Lai y. Shiba Bos, 33 C. 1323 ; 10 C. W. N- 
3 0. L. J. 545). 

But where the guardian of a minor neglected to appeal, leave to appo*^ 
was granted to the minor under S. 6 of tho Limitation Act after 
majority.— v. Ladkavahoo, 20 B. 104. See, however, Thurat Baja 
V. Jaiuilabdecn, 18 M. 484. 

Stamp on memorandum of appeal. — Tho Court-fees which an «PP°^ 
lant has to pay on a memorandum of appeal from a decree which gives 
only partial relief are to bo calculated upon the difference botfvooa the va u 



■ Or.XIil. 

T. 1. 


valuation op appeal 


2307 


of the relief which ho claims and tho roUef grantod by the docrco appealed 
against . — Ziukhnn Chunder v. Khoda Buksh, 19 C. 372 

Tho Deputy Registrar lias no authority to return nn insufDciontly 
stamped appeal. The right course for that ofificor is to lay tho matter before 
tho Court But if tho appellant ia ready to pay what is required, then, 
whether tho time for Cling tho appeal has expired or not, the Deputy 
Registrar is bound to rccotrc it if it was originally presented in time. — 
Ambur AU v. ffah Chand, 24 \V. R. 258. 

The subjeot'Uiatter of an appeal should bo valued for the purpose of 
jurisdiction according to tho law in force at tho date of tho appeal, and 
not of tho suit which has Jed toil For the purpose of jurisdiction, a 
olaitr. under S 331, C. P. Code, 1832, is a fresh suit, and not a contmuation 
of tho suit in which tho claim is made , — ^tuttamtnal v Chinnana. 4 M, 
220 . 

Petitions of appeals in cases to obtain an order for me.’3uremeDt may 
be written on tho stamp used for misesHaneous petitions —Smtik v Niindan 
Lai. 6 W. E. Act X. 13 

'Where a zemindar values bis right to measure at a certain amount, 
the petition of appeal must be written on a regular stamp according to such 
valuation and not upon a stamp used for miscellaneous petitions . — Ooma 
Chum V. Shtb Natk, 8 W R 14. 

Court-foe payable on a memorandum of appeal from an ordoi of refer- 

• enco under the Land Acquisition Act is that prescribed by Art. Il of 
8ch, U of tho Court-fees Act — Banish C7ia«dra v, Bhoba Tanni, 8 
0. W. N. 321. 

In na appeal in a suit for recovery of profits under S. 93 (/i) of the 
North-Western Province Bent Act in respect of several years, tho proper 
court-fco leviable on the memorandnm of appeal is one calculated on the 
aggregate amount of the profits claimed and not oue calculated separately on 
the amount of profits claimed for each year , — ZlvJiammad J/ah'i v. Nirhai 
Bxbi, 1 A. 761. 

An appeal to tho District Court from the rejection of a claim by a 
forest settlement-officer, under Cl. 2 of S. 10 of the Madras Forest Act 
. of 1882, falls under Art. 17, Cl. 6, and not under Art. 11 (a) of Sch. II of the 
Gonrt'feee Act. 1870. — Kama.Ta)a v. Secretary o/ Slate, 8 M. 22. 

The court-fee payable on a memorandum of appeal from an order under 
8. 523, G. F. Code, 1882, disallowing au application to file an agreement 
to refer to an arbitration, is ad valorem fee computed on the value of the 

• fiubiect-matter in dispute in the appeal . — Vava Nandv. Bahhtaurar, 5 

A. 333 (F. B,). 

An appeal from the decision of a dispnto under S. 332-B, C. F. Code, 
1882, falls directly within the exception of Art. 11, Sob. 11 of the 

• Court-fees Act, and the memorandum of appeal should therefore be pre- 
sented as for a decree in a suit upon an ad valorem stamp.— Aftmad Khan v. 
Madho Das, 7 A. 665 (4 M. 420 dissented /rout). 

The stamp-fee payable on appeals to the High Courts in suits ashing 
for “ partition, the separation of a share, and for kkas possession of that 
- share after separation,*' is that leviable under Art. C, Cl. 17, &h. II 
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of the Court-fees Act. IPor tbe purposes of jurisdiction, .the Court should 
be guided by the value of the property in suit, but the amount of the 
stamp-fee should be governed by a different principle. — Kirty Chum v. 
Aunath Nath, 8 G. 757 : 11 0. U B. 95. 

A memorandum of appeal from a decree directing ejectment and award- 
ing mesne-profits is cbarge^^Ie with court-fees calculated both on the 
land and on the mesne-pronts. — Brakmayya v. Lakshminarasimhatn, 16 
M. 810. 

For the purposes of determining the stamp-fee payable on an appeal, a 
suit for possession and mense-profits is to be taken as one entire claim and 
nob two distinct subjects. — Khhori Lai v. Shanit Chunder, 8 0. 693 (P. B.) : 
10 C. L, B. 359. See also Reference under the Court-fee^ Act, 1670, 16 A- 
401 and Bunwari Lai v. Laya Siinhr, 13 C. W. N. 815. 

In a suit in the Court of a Sob*Judge to redeem certain land on pay- 
ment of Es. 1,625, being a quarter of a debt for which it bad been mortgag- 
ed together with other land, a decree was passed for redemption of part of 
the land, hut the Court held the plaintiff had not established his right tO' 
the rest. The plaintiff appealed to the High Court, paying ad valorem 
court-fees computed on the value of the land exonerated only. 3eld, that 
the ad valorem court-fee should bo computed on one-fourth of the mortgage- 
debt, and that the appeal lay to the District Court. — Vasudeva v. Madhova, 
16 M. 326. 

bfemorandum of appeal to lower appellate Court was insufiloiently 
stamped — Up to the date of hearing the special appeal, the deficit court-fee- 
was not paid. 3eld, that the proper procedure was not to dismiss the 
appeal in the lower appellate Court but to stay issuing of the decree ustil 
the deficit court-feo was paid. — Mohan Lai v. Nand Kishore, 28 A. 270 {F. B.) 
i^OA.Se^ followed). 

Befund where raeraorandum of appeal is overstamped. — Wherein 
an appeal to the High Court the memorandum of appeal is overstaropea 
that Court has no power to direct a refund of the amount paid -in excess. 
Such a refund can only be granted by the Collector of the district on an 
application to him made in this behalf. — In re Lalta Prasad v. Sheoraj Singh, 
67 I. G 26. 

Form of memorandum of appeal. — For Form of Memorandum of 
Appeal, see App. G, Form No. 1. 

2. Tlic appellant shall not, except by leave of the Court, 
urge or be heard in support of any ground of 
which objection not set forth in the memorandum of 
appeal.** ” appeal; but the Appellate Court, in deciding 
the appeal, shall not be confined to the grounds- 
of objection set forth in the memorandum of appeal or taken by 
leave of the Court under this rule : 

Provided that the Court shall not rest its decision on any 
other ground unless the party who may be affected thereby has 
had a sufficient opportunity of contesting the case on that' 
ground. [S- 
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COMMENTARY. 

Alterations. — This rulo corresponds to S. Q42, C. P. Code with some 
alterations. Some of the words and phrases of tho old section have been' 
changed, but DO change seems to have been nsade in tho meaning. The Ian- 
gnage of the present rule has been mado more clear by substitution of some 
appropriate words and phrases 

The words “ except 6j/ ” havo been substituted for tho word " without ’’ ; 
tho words "any Qronnd 0 / objection not set forth in the memorandum of appeal" 
have been substituted for the words "any other ground of objection”; tho 
V!ord%"groundsof objection set forth in the memorandum of appeal or taken 
by leave of the Court under this rule" havo been substituted for the words- 
" grounds set forth by the appellant,” 

In the proviso tho words *' unless the party who may be affected thereby" 
have been substituted for the word "respondent.” Tho other changes are 
merely verbal. 

Gronnds of objection. — The grounds of objection must be such as are 
necessary for the decision of the case and arise from the pleadings and 
evidence.*— Z7au-ab Sidhee Uusnr Ally v. Ojoodhyaram, 10 M, I. A, 540, 553. 

In an appeal the applicant must not be permitted to make out a new 
case or a case diflerent from and incoDststent with the case set up by him in 
the lower Court.— Indur Ckunder v. Radhakishorc, 19 I. A. 90 ; 19 0, SOT" 
(P. 0.); Gajapalt v. Vasudeva, 19 1. A. 179 : 15 M. 503 (P.C.) ; Rahi Khan v. 
Sher Alt, 26 A. 331 ; Furan ifal v. Krant Singh, 20 A. 8, 10 ; Ram Chand v. 
Ramanand, 3 L. L. J. 392 : 68 I. 0. 227 ; Basant Ram v. hfuJiammad, 

4 L. L. J. 293 ; Dyal v. Strde Ram. 29 I. C. 895 ; 80 P. TV. R (1915). A 
litigating party can only succeed secundum allegata et probata and the 
Courts should cbeck the tendency of defeated litigants to evade their defeat 
by devising a new case which was neversot up when it should have been set 
up. — Nathu V. Umedmal, 33 B. 35 : 1 1. C. 466. A litigant who has all along 
maintained a position in support of one branch of his suit cannot be permitted,, 
when he fails upon this branch, to withdraw from the position and assert 
the contrary before the appellate Court, more especially when he thereby 
places his opponent at a great disadvantage; in such a case the doctrine of 
estoppel owing to tho conduct of the litigant applies, — Maharaja of Vizia- 
nagaram r. Secretary of State, 63 I. A. 64 : 49 M. 249 (P. 0.) : 94 1. C, 501 : 

A. I. R. 1926 P. C. 18 j 43 C, L. J. 378 : 28 Bom. L. E. 865. 

Grounds not set forth in the memorandam of appeal.— Although, 
bs a rule, the Court will not permit grounds of appeal to be taken in argu* 
ment which have not been taken in the memorandum of appeal, yet, where 
a decree comes before it which is upon its very face illegal, the Court is 
bound to take up the point itself and rectify the mistake. — Poran Sookk v. 
Parbulty, 3 C. 612 : 1 C. L. H. 404, See also Vemi Reddi v. Nallappa Reddi, 

11 L. W. 611. 

It has been held that, in disposing of a second appeal, the High Court is. 
competent nnder this rule to consider the question whether tho plaintifT has 
any cause of action or not although such question has not been raised by the 

11 — > 1 - 1 . ♦. . »• memorandum of second 

s ^ such appeal, — Lachmait 
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Where on the pleadings the basic question is what is the relationship 
between the parties, the appellate Court can consider an extra ground of 
-appeal to the effect that the relationship between the parties being that of 
•partnership the suit does not He. — J. Minch v. Itoshan Lai, 130 I. 0. 644: 
A. 1. JR. 1931 Lah. 390 : 32 P. L. E. 235. See also Hamdas v. Fauna Devi, 5 
L. L. J. 117 : 84 I. C. 1039 : A. I. E. 1921 Lah. 201. 

It has been held that not only may the plea of res /udtcaJa, though not 
‘taken in the memorandum of appeal, be entertained in second appeal under 
■this rule but that even when such plea has not been urged in either of the lower 
Courts, or in the memorandum of appeal, if raised in the second appeal, it 
must be considered and determined either upon the record as it stands or 
after a remand for findings of facts.— -MuhamrAad Ismail v. Ohattar Singh, 4 
A. 69 (F. B.). See also ^oylasknauth v. Monmoheeny, Marsh Eap. 276 : 2 Hay 
154 ; Mugno Moe v. Sur Ohunder, 3 W. E, Act X, 146. 

The principle that au appellate Court should not go beyond the subject* 
■matter of the appeal applies to an objection, called a cross-appeal, which 
enables the respondent to take any objection to the decision of the lower 
Court which ho might have taken if he bad preferred a separate appeal. An 
appellate Court was held to have acted without authority, and to have 
contravened the Court'feea Act, in having voluntarily suggested what it 
thought to be an error of the Court below, and allowed the respondent to 
take it as an objection, giving effect to the objection subject to the payment 
•of the court-fee stamp . — Sharoda Soonduree Dcbee v, Gobind Monee, 34 
W. R. 179. 

This rule was intended to confer upon the Court a power exercisable 
Ijy it alone ; it was not intended to enable an appellant to take the respon* 
dent by surprise by urging a matter of which he had no not\cs.~~^Bansidhar 
V. Sita Bam, 13 A. 381. 

An additional ground of appeal, filed after the time for filing the appeal, 
of which the respondent had had sufficient notice can be argued with the 
leave of the Court express or implied; and where the Court under a mistaken 
impression that leave had already been obtained for filing of the additional 
ground, allows the argument on that ground without objection being taken, 
it can be assumed that permission to argue is impliedly given. — 

V. Maung Tha Ytn, A. I. E. 1931 Rang. 314 : 135 I. C. 328. 

"Where during the pendency of the appeal in the High CcJuri^» 
■one o! tw'* — »• . . . . _ .. 

forward to ■ ' ' . . rely on 

grounds on ■ ■ ’ • • ■ ictnafiy 

resist the ^ ‘ ■ , . . • ■ . , . . . by the 

surviving defendant hHvascM.—Kalachand v. Jatindra, 56 0. 487 : 33 
C. W. N. 150. 

Where the parties to the insolvoncj' petition agreed to be bound by the 
findings of the Court and in the memorandum of appeal there 
tion that there was no such agfooment. the appellant cannot be bo^ro w 
challenge the agroomonfc . — Semasundaram v. Kannoo, 118 T. 0. 494 : A. I. 
1929 Mad. 673 ; (1929) M. W. N. 262. 
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TJdIcss such objection is takon in hismeroonvnaum of api>eal, it is not- 
open to an appellant at the hearing of an appeal from the decree to question 
the validity of an order of remand prorioualy made in the case under S. S62- 
of the C. P. Code, 1883.— ITiiai Jiaj Singh v. Chakardhart Stngh, 15 A. 119. 

Where noB-joinder of parties in o mortgage suit is brought to the 
notice of the Court, the Court tvill give effect to the objection and dis- 
miss the suit oven though such objection be raised for the first time in- 
appeal. — Ghulam Kadir v. Zlnslakin Khan, 18 A. 109. 

A question relating to the validity of the lease which was not raised in 
the lower Court or set forth in the memorandum of appeal, which is a pure 
- . ' ’ ■ ' ' . ' • •• ’ 5 aliowed to be raised 

■ ■. • * • • >: A. I, B 1931 Bom. 


An objection to jurisdiction under S. 21 of the Code may be taken under 
this mie although it was not specifically set forth in the znomomndum of 
appeal.— A/fluoni Ravi v. dagar Rath, 131 1. C. 603 • A I B. 1931 All. 656. 

Where the finding of the lower appellate Court against tho /actum of 
adoption was not questioned in the grounds of second appeal, held the validity 
of the adoption could not be allowed to be urged at the further proceed* 
Inge ; Sajambal Atnmal v. Shanmugha Mudaltar, 70 I. C. 653. 

An objection to the jurisdiction of tho Court was aliowed to be taken 
for the first time in appeal.— ilencAod Mcrrar v, Besayt;* Edulji, 20 D. 86. 
See also Ramayua v, Subharayudu, 13 M. 25 and Ajodkya Nath v. Keshvb 
Chandra, 11 C W. N. 1127. 

Where a document was admitted in evidence by tho first Court with- 
out any objection by the parties, but the appellate Court rejected It on 
the ground that it was insufficiently stamped, altbough no objection was 
made to it in the memorandum of appeal. Held, that tho appellate Court- 
ought not to have rej'ected it . — Kasiur Bhavani v. Appa, 6 B. 621. 

An objection to the form of the notice of safe under S. 8 of Bengal 
Regulation YJII of 1819 was allowed to be taken for the first time in the 
appellate Court . — Ashanvlla Khan v. Han Charan, 19 I. A. 191 : 
20 C. 86 (P, C.) 

Objection upon the question of limitation— -Though an objection- 
upon the question of limitation was not raised in the memorandum of appeal, 
leave should yet bo given to argue it when tho point arose on tbe face of tho 
plaint, and no^ question ol fact had to enquired into to enable tho Conrt 
to dispose of it and when the point was thus taken, the Court was bound 
to give effect to it, the provisions of S. 3 of the I/imitstion Act being 
mandatory.— Baiarnw v. Marujta Dass, 34 0. 941 (S. B.) : Z1 C. W. N. 959 :• 
6 0. h. J. 237 (13 A. 580, 15 A. 123, and several other cases referred to in 
the order of reference), ^ But where the decision on tbe question of limitation 
depends upon an enquiry into facta and the question has not been raised in 
tbe written stateme"*^ — * *' .. . ^ . 

»«o molo take up 0 71 - 

A. I. B. 1929 Loh. ' 
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An appellant in a second appeal raised orally at the hearing a plea not 
taken in hia memorandum at appeal to the effect that the respondents’ 
4ippeal to the lower Court (where they bad been appellants) had been 
barred by limitation when it was presented. Held that, even though the 
plea proposed to be raised was one involving a question of limitation, the 
appellant was not entitled as o{ right to be beard in support of it without 
the leave of the Court granted under this rule. — Ahmad AH v. Waris 
HusaiJi, 15 A. 123 {8 B. 635 followed). See&lso Ravi Kishen v, Dtpa, 13 
A 680; Deo Narain v Webb, 23 C.8Q; Venkata y. Bhashyaharlu, 29 I. A. 
76 ; 25 M. 367 (P. C.) : 6 C. W. N. 641 : 4 Bom. L B. 543 ; Bhadai v. 
Rhaikh Manowar, 4 P. I». J. 645, 649*69. 

An appellant in regular appeal may not, at one bearing raise a eontan- 
tiou of law expressly abandoned by him in the Court below, and not con- 
tained in the memorandum of appeal. — Pabiira Dasi v, Damxidar, 7 B. h. B. 
697 : 24 W. E. 397-«o/e. 'But see Abdulullah v. Asraf AU, 7 0. L. J. 152, 
where it has been held that the question of limitation, raised in the written 
statement but abandoned in the Court of the first instance, can be raised 
in the Court of Appeal, as it is a clear question of law. 

Court competent to raise question of limitation not raised by the 
parties-~Time requisite for obtaining copy of decree — Exclusion of time 
between delivery of judgment and sigoiog of decree— Exclusion of time 
between furnishing of estimate of costs of copy and compliance with estr 
mate — Ewfti v. AhsanuUah, 12 A. 461 (7 W, B. 337, IS C. IQi dissented 
from). 

Effect of not raising or waiving an objection in the lower Court.— 
As a general rule, objections not taken in the lower Court ought not to be 
allowed to be set up in the appellate Court ; but where the Judge in appeal 
bad allowed such an objection to bo taken, and had overruled it, the High 
Court allowed it to be raised in special appeal, and being of opinion that it 
was a valid objection, reversed the decision of the Court below. — Dindayal 
V. Surendranath, 3 B. L. E. A. C. 78-note: 10 W. B. 77. 

The errors of procedure of the Court of first instance are not to be 
remedied when they have not been made a ground of complaint before the 
lo\76r appellate Court,— Aniirttp Chandra y. Htramani.fS B. Jj. E. Ap. 38; 
II W. B. 418 

An objection which if taken might have been cured and which has not 
been taken in the Court below, cannot bo taken in the Court of appeal- — 
Dhurtn Das v. Shama Soondri, 6 W. R. P. 0. 43: 3 M. 1. A. 229. See also 
Rund HoiiSein v. Skeosahat, 19 I. A. 321 : 20 0. 1 (P. C.). 

A plaintiff will not be allowed to raise any objection as to the defendant's 
sotting up alternative defences at the appellate stage of the suit, where o® 
such objection was raised in the first Court. — Purnendu Narain v. Dtcijendra 
Narain. 8 0. L J. 289. 

An objection as to the plaintiff having no causa of action may be 
at any stage of the suit — Parbati Ckaran v. Kali Nath, 6 B. L- B- Ap- ‘3. 
See alao Lachtian v. Bahadur Singh, 2 A. 884. But see Kalicoomar v» 
liirmomoye, 1 W. E. 33 ; and Soodukhtna v. Raj Mohun, Jl W. E- 35^* 



GROUNDS OF APrCAL 


2313 


Or. SLT . 
r. 2. 

Ad objection as to non^joindor and defect of parties cannot bo allowed 
to be raised in appeal. Such objection should bo takon at tho first 
hoarins. — Paramastva v. Kritkna, 14 M. 493. But see Ghulam Kadirv. 
ilustakim Khan^ 18 A. 109 (13 A. 432. IG A, 478, and 17 A. 537, referred fo). 
An objection as to misjoinder of causes of action cannot bo taken for the 
first time in appeal.— v. Gttlzar, 16 A- ISO (5 B. 654/offoHfli). 

An objection to the jurisdiction of the Court may be taken for tlio first 
time in appeal. — lianehod ilorar v. Bezanji Edtiljt, 20 B. 8G. But the 
■objection cannot to taken in appeal, where the question is not a puro ques- 
tion of law, but depends upon facts.*— BiVu Mahala y. Shvama Churn, 
tJ2 G. 483. 

An objection not raised ip tho lower Court cannot be raised for the first 
timo io appeal.— J/agnnfal v. Govtndlal, 15 B. 697. 

Question of permanent tenancy cannot be raised for the first time in 
the appeal. — Mahabir Peraad v. Fox, 9 C.h. 3. 467. 

An objection not taken in cross-appeal before the lower appellate 
Court cannot be taken io special appeal ; but, if tho case be remanded for 
new trial, such objection may then be taken before the Court of first 
instance.— Burijaraw v. Narstng Peb, 2 B. L. R. A, 0. 254 : 11 TV. E. 134. 

An obj'ectioD that an attachment under S. 340 of Act YIII of 1859 
was inralid. because the formalities required by S. 239 had not been complied 
with, was not allowed to bo taken on appeal, it not having been raised in the 
■Courts below.— v. Sur/unntssa, 7 1 A. 157 : 6 0. 129 (P. 0.). 

Where objection to the validity of the award, on the ground that it was 
made beyond the time allowed, was not taken by tho defendant in tho first 
Court, held, that he was not thereby estopped from raising tho objection for 
the first time in appeal, inasmuch as it was not shown that, in tho first 
-Court, he was aware of the defect or had done anything to imply consent to 
extension of the time — Chuha Mai v. Sort Ram, 8 A. 648. 

If DO objection is taken in the Court of first instance to the reception 
of a document in evidence, it is not within the province of the appellate 
Court to raise or lecognize it in appeal. — Chtmnajt Govindv. Dinkar Dhondev, 
11 B. 320. No objection should be allowed to be taken in the appellate Court 
as to the admissibility of a copy of a document which was admitted in evidence 
in the Court below without any objection. — Eiskori Lai y. Rakhal Das,31 
•C. 155 (26 C. 53 dissented from ) ; Gndoy Krishna v. Prasanna Kumari, 28 
C. 142 (23 I. A. 106 : 19 A. 76 (P. 0.) dtstinQuished), Nee also Shakzadi Begum 
V. Secrerary o/ Stale, 34 C. 1059 (P. C.) ; 34 I. A. 194; 6 0. L. J. 678: 9 
Bom. h. R. 1192 ; and Ram Prasad v. Sham Narain, 6 C. Ii. J. 22. 

It has been held that the Court is bound in regular appeal io entertain an 
objection that a document is invalid for want of registration, even though no 
-objection may* have been raised to its admissibility in the Court below.— 
Basawa v. Ealkapa, 2 B. 489; Oomatool Fatima v. Ghunnoo, 19 W. R. 22. 
But see Otrisk Chandra v. Amina Khatun, 3 B. L. B. Ap. 125. 

Where a point is taken on appeal, the appellate Court should consider 
and decide it, although the vakil may omit to argne it. — Dada Valad y, 
Bavasha Valad, 6 B. H. G. R. 9. 
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Whore a judgment of the appellate Court contained a statement that 
a partioular point had been abandoned, which statement was chaUenged, the- 
Judicial Committee considering the surrounding circumstances, Mid that« 
the point was not abandoned . — Kalka Parshad v, Mathura Parskad, 35 I. A. 
166 : 13 C W. N. 1 (P. G.) : 8 0. 1/. J. 447 : 30 A. 510 : 10 Bom. L, B. 
1086: 18M. L. J. 424: 11. 0. X75. 

Appellate Court shall not pest Ue decision on any ground not set. 
forth in the raeraorandum of appeal. -“-The appellate Courtis not precluded 
from basing its decision upon a ground not sot forth in the memorandum of 
appeal nor taken by leave of this Court under this rule . — Thakuri v. 
Knndan, 17 A. 280. This power is bowerer to be exercised by the Court 
alone and neither party can claim it as of right — Sansidkar v. Sha Sam,. 
13 A. 381. 

■Xhe appellate Court has no power to rest its decision on a ground not 
set forth in the memorandum of appeal if a particular point taken in the 
pleading has been deliberately abandoned by a party at the trial of the suit 
before the lower Court.' — Qwindrao v. Balu, 16 B. 586. 

A Judge is not permitted to make, on appeal, a different cose for the- 
appellant from that which he alleged for himself In the Court of first ins* 
tanoe — Kachubhai v. 2 B. 635 , Irani}ou>da v. Seshapa, 17 B. 

772 : Nathu v. Um^dmal, 33 B. 35. 

An appellate Court should not ordinarily travel beyond the record or- 
take up points which are not the subjeot of appeal before it. — Sashinath v. 
Sev Dv^arkanath, 7 V/. B. 61. See sdBo Gourmoni v. Joffat Chandra, 17 0. 
57 (64), 

A lower appellate Court is not justified in determining an appeal on an 
issue which was not raised between the parties in the Court of first 
Iviiauoo.-^Ustoorun v. Mohun Lall, 21 W. B. 333. See also Pran Kishore v, 
Mahomed Ameer, 21 W. E. 338 ; Sukynini v. Foodun Koomaree, 23 "W. B. 
408 ; Sookhantmdamoyee v. Batiey Madhub, 1. W. B. 73 ; Sanirav Zhanderav 
V Govtnd Pandshet, 6 B. H. 0. B. 63. 

A finding of the first Court not appealed against canoot bo interfered 
with by the appellate Court . — Kahi Das v. Zhiroda, 16 W. E. 300? 
Wadkataa Singh v Sundor Stnffh, 59 I. C. 683 : 2t P. W. B. 1921, 

In a suit for ejectment in which neither party set up a tenancy, the 
lower appellate Court found that tho defendant was a yearly tenant asa 
benoo dismissed the suit for want of notice to quit. Meld, that the lower 
appellate Court could not make for tho defendant a case which was different 
from and inconsistent with that set op by him . — Susjad Ahamed v. Ganga 
Oharan, 9 C. W. N 460 : 8 0. L. J. UG (XS 0. 248, 17 ST. 218, 16 B- 
distingmshed). 

"WberG a plaintiff has raated his Case upon fraud, and the case of 
has failed, be cannot be permitted to support it upon an entirely 
and inconsistent ground — Gkurphekux v, Pvrmtshar, 5 G. H. J. 053(8 C* 
631. 6 B. 110, 7 G 381, referred ta). 

An appellate Court can sua moto raise the question of licoilatl®’^ ^r the 
first time, where it appears on tbo face of tho plaint that the suit la battco. 

— 3fDro^«r Ally v. Girish Chandra, 1 B. B. B. 25 : 10 W. K. 71. 
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Power of appellate Court to take co^nltance cf ft''* »•{ ,.i.m 

happened since the date of judgment of the lower C^v»i - v' . 

Ralan v. 11 C. W. K. 732 6C h 3 "4, Jlartn .Vt t /<.-.• 

Vrosai, G C. L. J. 92; Hamvai v. C C L J I7i 

Chohcy V. Hashila, 6 C. L J. 6G2, 

3. (1) Where the memorandum of appr-al (r r//. • 

BejecUon er Up m tho maUDcr horoinboforc pr'-'-'r/V-^ ' 

aCTenament cf may be rejected, Of be returned to th^* 

niemop*ndoni. for tho piirpoFO of bein" amended wifhin a'.jf.v 
to be fixed by tho Court or be amended then and there, 

(2) Where tho Court rejects auv memorandum, it nhall 
record the reasons for such rejection. 

(3) Where a memorandum of appeal is amended, the 

Judge, or such officer as he appoints in this behalf, shall sign 
or initial the amendment. [S. 5-13.J 

COMMENTARY. 

Alterations. — This rule corresponds to S. 543, C. V. Code of 1882, 
with some alterations of rerbal character. 

The word “ u-hera ’* has been sohstitatod for tho words '* If " and 
"when"; and the words " ihall siffn or iniihl " h&vo been substituted for 
the words " shall attest by his sign.stnro," which occurred in tho old section. 
No change seems to have been made in tbo meaning. 

Other grounds of rejflCtion.-~UDder 8. 107, sub-rulo (2), read with 
n '.’I'' . " ' ' . . »«..'» — * — » appeal if 

■ . ’ ' supply tho deficit 

• • • rii,r.n. 

Under S, 3 of the Limitatioa Act (IX of 1903), an appellate Court can 
reject a memorandum of appeal if it is filed after the prescribed period of 
limitation. As to the discretionary power of Che appellate Court to exouso' 
delay, see the cases noted under r. J of this order. 

Returned for Amendment. — A tnctaomndniQ of appeal containing 
language disrespectful to tbo Court- of tbo first instanco and containing 
allegations of bias and partiality against that Court should bo rotornod for 
amendment.— .^awindar o/ bikini v. Benatja, 22 JI. 155. 

‘Where a memorandum of appeal is returned for the purpose of being 
corrected, the appellate Court should specify a time for such correotion.~ 
Jagannaih v. Lalman, 1 A. 260. When an appellate Court ruturns an 

rr- • .4. . 3 . * in order that it may be 

Thich the deficiency is to bo 
(l A. 260 referred to). 

"May be rejected." — Whenerer a memorandum of appeal is rejected 
under the diseretionary power vested in the Court, a judicial order to that 
effect, and the reasons for the same, ought to bo recorded.— iaffij Juyesh r, 
ffowertouth, 1 lud. Jar. O. B. 121. 

C,P.C.— 146 
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An appellate Court should state its reasons {or rejecting an appeal aa 
barred by limitation . — Baghunatk v. NHu, 9 B. 452 (454).': 

'When a memorandum of appeal is summarily rejected, under this rule, 
the reason for such rejection should bo recorded .— Prasad v. Baij- 
nath, 15 A. 367. 

The time for rejeeting an appeal is when it is presented, and not after 
it has once been admitted . — Gopee BuUub v. Goluck Proshgd, W. B. 1864, 
(135). But the registration of an appeal is a ministerial act, so it can be 
rejected after registration . — Jafer Bossein v Mahomed Amir, 4 B L. B. App. 
103: 13 W. R. 351. 

There is no limitation as to the time when a memorandum of appeal 
may be rejected or returned for amendment . — Damodar Das v. Gokal Chand, 
7 A. 79 (85) (P. B.). 

Appeal. — A decision rejecting a memorandum of appeal on the ground 
that it is barred by limitation has the force of a decree and is therefore 
appealable . — Gulap Bai y Mangli Lai, 7 A. 42; Baghinath y. Nilu, 9 B. 
452 ; Gtinga Dass v. Bamjay, 12 0. 30. Por the same reason, a decision 
that a memorandum of appeal is insufficiently stamped or that it was not 
duly presented, is appealable as a decree . — Bvp Singh v. MuJthraJ, 7 A. 
887 5 Ayyanna v. Nagabhooshanam, 16 M. 285. 

An order rejecting a memorandum of appeal for deficient court-foe is 
not a daoiiee or final order and does not preclude the appellant from present- 
ing a fresh memorandum on proper coart>iee . — Jnanadasundari t. Madhab 
Chandra, 59 C. 388. 

4 . Where there are more plaintiffs or more defendants 
One of sererai than One in a suit, and the decree appealed 
plaintiffs or defen- from proceeds on any ground common to all 
danta way obtain plaintiffs or to all the defendants, any one 
decree^ where ”u plaintiffs or of the defendants may 

proceeds on ground appeal from the whole decree, and thereupon 
common to all. the Appellate Court may reverse or vary the 
decree in favour of all the plaintiffs or defendants, as the ca^o 
may be. [S. 544.J 

COMMENTARY. 

Alterations. — This rule oorrespoods to S. 644, 0. P. Code, with tli® 
substitutioD of the words^ ” appeal^ from ” for the words " 
against,” and of the word " vary ” for the word " modify,” which occurred 
in the old section. No other altoration has been made in this role. 

This rule* is to be read with r. 33 of the Order which has bc®JJ 
from English Or. LVIII, r. 4, nod which has been inserted with th* object 
that the appellate Court shoidd have tbo fullest power to do compl®**® Justice 
between the parties. 

Any one of the plaintiffs or defendants may appeal- — This rule 
relates only to cases %9h8roon6 or more of the parties arrayed on the same si e 
appealed against a dcoroo passed on a ground common to all, end not to cases 
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— u. --poaiefl from a pirt of the decreo upon 

a ■ • ' • ■ . ■. . • tho whole. — Cheda Lai v. Eadullah, 

li ' “ ■ ‘0, and 12 M. I A 157 referred to). 

Whoro one of tho plaintifTa, whoso suit is dismissed, appeals, the appellate 
Court can decree tho appeal in favour of all, especially when tho non-appealins 
plaintiffs are joined as respondents . — Madhorao v. Mt. Laxmi Bat, A. I, B. 
1927 Nag. 406 : 99 I. 0. 1041 ; Saru I^han v. Jan Muhammad, 106 I. C. 313 : 
A. I. E. 1923 Lah. 43 ; Faeal Umsain v. Ghtilan Basul, 110 I. C. 250. 

"Where a preliminary decree was passed in favour of two appellants 
jointly, in ignorance of the fact that one was dead, tho Court allowed the 
heirs of the deceased appellant to be substituted as parties in the final 
decree. — Qantuku Appnnna v. JeltepalU Gavarappadu, iQM. L. J. 601: 87 
I. 0. 748: A. I. R. 1025 Mad. 910. 

One of several defendants who appeals in respect only of the sum 
decreed against her is not entitled to take advantage of this rule and ques* 
tion the full amount claimed . — Shcero Comaree v. Mahatab Chund, W. R. 
1864, (380). 

One of two defendants may appeal as respects the whole, and not only 
half, of the property in dispute, in the absence of proof that they owned the 
property in two equal shares, -“ATcIyanetf v. Madhub, 4 W. R. 68. 

Where one of several plaintiffs prefers an appeal in which tho other 
plaintiffs are aUo interested, Or. XLI, r, 4 docs notauthorizo him to proceed 
with the appeal without making the other plaintiffs parties thereto . — Ambika 
Prasad v. Jhinak Sin^h, 45 A. 236 : 21 A. L. J. 91 : 71 1. 0. 321 : A. L R. 
1923 All. 211. 

In a suit for arrears of rent, an inlervenor who alleged that ho was in 
receipt of the rents from the ryots was made a party. The first Court 
passed a decree in favour of tho plaiotiff, but tho decree was reversed on 
appeal and the suit dismissed. On appeal to the High Court, held, that the 
intervonor was properly made a defendant to the suit, and that heconld 
prefer an appeal from the decree of the Court of first instance, and that the 
Court of appeal could, on his appeal, set aside the whole decree. — Gayal 
Chand v. Nabtn Chandra, 8 B. L. R. 180: 16 W. R. 235. 

By consent of parties the High Court allowed an appeal by one plaintiff 
against another plaintiff, and adjndicated upon their rightH.^^Bhagirathibai 
V. Baya, 5 B. 264. 

In a snit iu which the defence of two defendants was a common one to 

4V., r.t A ; 41..4 .-rr . 


Mahomed Saejoollah v. Anwar Alt, 21 W. R. 112. 

Reversal or modlficatloir of decree on ground common to all. — This 
mie applies as well to ex parte decrees as to other decrees, the only gnestion 
being whether the decision of the lower Coart proceeded on a ground com- 
mon to all the defendants. — Sreenath -7. Grey, 13W. R. 114; BamTahal v 
Sukeswar, 1 P, L. J. 143. 
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A decree against several defendants^ one of whom alone appeals, can be 
reversed as against the rest when it proceeds on any ground common to all. — 
Ram Kamal v. Ahmad AU, 30 C. 429 (17 M. 265, dissented from ) ; Annamalay 
Ghettiar v. Pitchn Ayuar, 23 M. 122 : 15 M. L. 3. 28 ; Dhuitahor v. Paidi‘ 
gantam, 80 M. 470 (F.B.): 17 M. L. J. 119 \KaU Pada v. Ma{iLal,9 

0. li. J. 461 (20 A. 8, 23 A. 95, and 30 AT. 470 followed) ; Asihunnessa r. 
Walt Ahammed, 1 C. t». J, 144 ; Somasundoram v. Vatthilinga, 40 M. 846 
(86?) ; Amhika Prosed v. Pardip Singh, 19 C. W. N. 233 ; Salaliidih v. 
Afzal Begum, 39 G. L. J. 590: 28 C. W. N. 963 : 84 1. 0. 63 : A. I. E. 1925 
Cal. 23 ; Durga Kwnoar v. Balwant Singh, 23 A. 478 (481) ; Nagamma y, 
Stihha, 11 M. 197 ; Seshadrt v. Krishnan, 9 M 192 ; Ram Sundar Das r. 
Shafidtir Rahman, 6Q I. C. 460. If however, the appealing defendant 
values the appeal at a sum which represents the amount decreed against him 
alone, the appeal cannot be regarded as being against the entire decree bo 
as to bring the case within Or. XLI, r. 4. — Jogendra Nath v. Bajendra Noth, 
63 I. 0. 96. 

Suit decreed both against mortgagor and the purchaser of the equity of 
redemption, overruling the plea of valid tender. The purchaser appealed 
against the decree, impleading the mortgagor as a respondent. The appellate 
Court on setting aside the decree can set it aside as against the mortgagor 
also . — VenJeatrama v. Gcpalakrishna, 52 M. 322 : 316 I. 0.844: A. I. E 

1929 Mad. 230 : 66 M. L. J. 255. 

Suit for redemption based on a mortgage was dismissed by the trial 
Court on the ground that the mortgage was not proved. The lower appal* 
late* Court decreed the suit. The High Court, in second appeal by an alienee 
of some of the items comprised in the moitgage from the mortgagee, reversed 
thedecreeof the lower appellate Court and held that the trial Court's decision 
that the mortgage was not proved was correct and should be confirmed. It 
was open to the High Court under this rule to reverse the deore© for 
redemption not only against the alienee who bad actually preferred the 
appeal but also as against the alienees of other Items who had not preferred 
the appeal . — Ahmad Saji v. Mayan, 57 W, L. J, 789 r 124 I.’O. 301 : A. I. B- 

1930 Mad. 65. 

The word " may in this rule shows that the appellate Court is given 
a discretion in the matter. It may, therefore, reverse the decree infavoorei 
some only of the plaintiffs or defendants It is not bound to do so in favoor 
of all of tbem.~i7or«z« vyBinaik, 36 A. 610; Kaka v. Kartara,!'^^ 

1. C. 656 : 32 P. L. E. 787 ; A. I: E. 1932 lab. 71. An appellate Court can 
reverse or alter a decree on appeal by one party only when it finds that th® 
lower Court had no jurisdiction to try suit . — Nagamma v. Suhba, H "• 
197. 

A decree was passed for the plaintiff in a suit to redeem a kanom 
brought against various persons roost of whom disclaimed bH interest An 
appeal was preferred by one of the defendants who claimed to be the 
of the premises comprised in the kanom from him. The first-mentiouM 
appellant withdrew from the appeal, which, however, was prosecuted by the 
others and the appellate Court roversod the decree. Held, that since the 
appellants were the only sabstantial defendants, the oppoll®to Comt was 
tight in allowing the appeal to proceed . — Sri Manavikraman v. Ragan, 

16 M. 293, ■ . 
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In 1830, 2 loascd certain property to defendant; in 1892 the successor 
of Z leased the same property to plaintifT, who sued the defendant and Z'^ 
succegsor and obtained a decreo for possession. The defendant gave up 
possession. The successor of Z appealed making defendant n party, Tho 
High Court reversed tho decree and dismissed the plaintiffs suit, holding 
that defendant's lease was valid. UtlA that, under this rule, tho decree of 
the High Coart enured for the konefit of the defendant also and that ho was 
entitled to restitution. — Erai 2!iuihavan v. Ven^anat, 18 M. L. J. 39. 

Where parties who hare been made co-defendants do not appear, and 
the Court deals with the case under S. 116, C. P. Code, 1859, tho decree 
g' ' ■ ' ' ■ ' • ' * tho absent 

d the defen* 

c in favour 

of defendants not before the appeUato Conrt.— Djorja Churn x. Shamanund, 
12 W. R. 376. 

Two soits brought bp different parties claiming different interests in a 
certain share to set aside the sale of that share haviog been dismissed, one 
of the plaintiffs appealed, and tho sale was set aside. Seld, that the decision 
must bo considered as setting the sale aside as to tho whole of that share, 
although the other parties did not appeal.— 'No{7or v, ShuriutcoUah, 
20 W. B. 77. 

Under Or. XLI, r. 4, 0. P. Code, an appellate Court has power to 
Tevetae a indgment in favour of a deceased defendant as regards the whole 
of the plaintiff's claim and not only as regards that part of it in which the 
surviving defendant or defendants were particnlarly interested. — Subbaraya 
Mudalinr v. Kcndacinti, 16 Lr. W. 330 ; (1922) U, W . N, 674. 

Where certain tenants appealed, making only some of the' co-sharer 
landlords respondents, held, that as the respondents alone conld not have 
sued for rent, the appeal impleading them without joining the other land- 
lords as respondents, was unaustaioable. Under Or. I, r. 9, 0. P. Code, a 
person who is a necessary party to the suit is a necessary party to the 
appeal. — JaUndranath v. Jhdku Handar, 66 I. C. 780 : 3 P. L. T. 456. 

Decree against some of the defendants— Alteration of decree by 
appellate Court.— When a decree has been given against one defendant 
only, an appellate Court can alter the decree so as to render liable another 
defendant against whom the plaintiff has preferred no appeal. — Eup Jaun x. 
Abdul Kadir, 31 0. 643 (F. B.): 0 C. W. N. 496 (25 C. 565 approved-. 
26 C. 109, and 18 B. 520referred fo; 7 W. E. 49 and 366 impliedly overruled). 
Dissented from in Farzand Alt x. Bismillah Beyatn, 27 A. 23 (foUotcing 
2 A. 487, and 5 A. 266), and also in Kulai Eada v. Viitoanatha, 23 M. 229 
15 M. li. J. 212 (7 M. 215. 18 B. 520, 26 C. 109, 31 C. 6i3. distin^:.! 

In theso latter cases it has been held that an appellate Court is 
from modifying tho decree of the lower Coart in favour of a party wl 
filed neither an appeal nor a memorandom of objection under r. 22 
Order. Those cases seem to have been ‘brorruled by tho new prv- 
in t. 33 of this Order, See notes nndcr that Rule, post. 

Whore it is necessary for a proper decision of an appeal * 
competent to an appellate Court to toko into 
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filed under 8. 661, C. P. Code, 1882 (r. 22), by one of tha respondents, not 
only as against the appellant, bnt, it may be, as against the co-respondents 
with the objector also, and to modify the decree os against them according- 
ly. — Ahdul Ghani v. Muhammad 28 A. 05 : 2 A. h. J. 667 (26 0. 114 

followed \ 21 W. E. 338 referred to ; 23 A. 93 distinguished). 

If, in a mortgage suit, in which the plaintiffs ask for relief against two 
sets of defendants in the alternative, the first Court gives a decree against 
one set of defendants and dismisses the snft as against the other, the 
appellate Court has, on appeal by one set of defendants in which the other 
set of defendants is made a party respondent, power to alter the decree, so 
as to make the latter liable, the real contest in the case being between the 
defendants. — Istoardhari Singh v. Sahebzadi, 35 C. 638 : 12 0. 'W. N. 720 
(25 0. 565, 26 0. 109, 31 C. 6i5 followed ; 26 0. 114 does not lap down any 
different principle). In this connection, see r. 33 of this Order, which 
virtually supersedes 27 A. 23, 28 M. 229, and other cases, in which a similar 
view has been taken. 

In a suit against A and B for recovery of possession of property, the 
Court gave a decree against A and in favour of B. The plaintiff appealed 
from that part of the decision which was in B's favour. Beld, that the 
Judge on appeal had no jurisdiction to reverse the decision of the Court 
below against A, he being no party to the appeal.— HurrccliKuder v. Ball' 
chand, Marsh Eop. 256 : 2 Hay. 48. See also Lalla Bam Surun v. Loh^as 
Kooer, 18 W. E. 39. 

A and E were sued on a joint liability to pay rent. A did not defend* 
B did; and a decree was passed against both. E appealed. Beld, that it was 
competent to the Judge on appeal to reverse the decree on the ground that 
there was no joint liability, but that B occupied a separate estate at a 
separate rent. — Luhhee Kant v. Bam Dayal, Marsh 281 : 2 Hay. 288. 

Appeal by one of several plaintiffs claiming under a joint right — Decree 
in such appeal binds other co-plaintilTs although not parties to the appeal— 
Procedure. — Babaji Dhondshet v. Collector of Salt Bevenue, 11 B. 696. 

Altering decree against dcicndavt on co-de/endanfc’s appeal. . It was 
considered, under the circumstances of this case, not consistent ‘with the 
principles of equity and good conscience to refuse a clearly proved right on 
the technical ground that on one co-defendant's appeal no decision adverse 
to another co-defendant can bo come to.— Oodoy Singh v. Paluch Singh, 

■W. R. 271. 

The Court of Appeal has power, under S, 544, C. P. Code, 1882 (this 
rule), to draw up what would be a fair decree as regards all the parties to a 
suit although some of them may not have appealed.— v. Nittyanund, 

8 0. 738 ; 2 0. L. R. 440. 

Whore the decree does not proceed on any ground common tn 
all.— A doorco against several defendants, ono of whom alone appeals, cannot 
lie rovotacd as against the rest when it did not procuod on a ground common 
to all. — Boyamoyee v. Eshur Chundpr, 1 W. R. 203 ; Woomesh Chund^ v. 
Malnmginee, 2 W. R 170 ; AbJool Alt v. Banoo, 2 W, E. 287 ; Doydonalh 
Ojan iSibce, 11 W. R. 238 ; Koolada Perskad v. CfO«rft Ohand, l7 W* ^ ^ 
chiinder Monee v. Modhoo, 23 \V. R. 166 ; Amir Ohand v. Kahan Das, lOG I. u. 
870 : A. I. B. 1923 Lah. 279. 
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A salt by a sister and aistor's dansbtor of a deceased IXinda against an 
alienee from the widow of the deceased on the footing that they wore the 
heirs of the deceased was dismissed and on appeal by the sister’s daughter 


daughter were not identical and tho judgment of the lower appellate Court 
not having proceeded upon a common ground tho provisions of this rule 
were inapplicable and therefore the decree of tho lower appellate Court was 
unsustainable.— 7ang Bir v, ilt. Jetmna, 12 L. 534 : 32 P. L. B. 793. 

Section 544, C. P. Code, 1882 (this rule), does not enable an appellate 
Court to decide, upon a ground which it considers to be common to all the 
defendants, an appeal preferred by one only of such defendants, and to 
reverse or modify the decree of tho Conrt below in favour of all the 
defendants, unless the lower Court has proceeded upon a ground common to 
all the defendants . — Puran Mai v. Krant Sintjh, 20 A. 8 (14 "W. E. 130 
referred to). See also Chajju v. Umrao Singh, 22 A. 386; and Protab 
Chunder v. Koorbantssa, 14 W. E. 130. 

"Where one of several defendants appeals not against the whole decree 
but only against that portion of it which affects him, and his defence in the 
lower Court is not a defence common to the other defendants, the decree of 
the lower Court cannot bo reversed m favour of those defendants who have 
not appealed . — Bam Chunder v. Omora Churn, 18 W. E. 26. See also Nahur 
Chunder v. Judoo Nath, 24 W. B 389. 

Appeal by pro forma defendants, by malring the real defendants, who 
did not appear, respondents as between themselves, cannot open out that 
portion of the case which, as between the plaintiff and the non-appealing 
defendant, has not been appealed against. — Gudadhur v. Mun Mohunee, 
7 W. E. 366. See also Ehermuknree v. Btlambur, 2 W. E. 227. But see 
Soiru V. Naraijanrao, 18 B. 520 (7 W. E. 360 and 5. A 266 dtstingutshed). 

Appeal— Joint appellants — Presentation of appeal beyond time — Affi- 
davit excusing delay in appealing made by only one of the appellants stating 
reasons personal to himself — Appeal admitted' — Variation of the decree on a 
point affecting other appellants, but not the appellant who made the 
affidavit — ^Variation not allowed — Visfiteonathv. Vasudeu, 25 B. 699 (27 C. 57, 
22 B. 849 cited). 

Persons not parties to proceedings in appeal not bound by the result of 
those proceedings. Where there are several respondents before the Court of first 
appeal, though one of them may represent his fellows in a further appeal, he 
cannot represent a person who was not his coTespondent, and against whom 
therefore no decree could have been made on a point common to the two, or 
any point at all . — Dev Gopal v. Vasudev, 12 B. 371. 

Death ot one of several joint appellants or respondents does not 
cause the appeal as a whole to abate.— See the cases noted under 
Or. XXII, rr. 1—4 and 11. 

When one of several plaintiffs appealing against a decree which proceeded 
on grounds common to them all, died pending the appeal and substitution was 
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not made in' time, the other appellanis were not entitled to the benefit of 
this rule .— Chandra v. l)urga Oiaran^ 9 0. W. N. 1061. 


^ ^ jyj. QjjQ pj jjjg 

• • n tbe record, 

■ ■ ... ..... . _ . jjjQ ^oceased 

defendant could have resisted and did actually’ resist tbe plaintiffs' claim, 
although these grounds were not tafeon by the surviving defendant himself. -r 
Kalachand v. Joiindra, 56 0. 487: 33 0. W. N. 160. 

This rule enables one of several plaintiffs or defendants to appeal from 
a decree which proceeds on a ground common to them all j and it does not 
provide that the plaintiffs or defendants who do join with the appellant 
should be considered to be appellants for any purpose. Therefore when one 
of several defendants having a common interest appeals making the 
others proforma respondents and his legal representatives are not brought on 
the record within time, the proforma respondents are not entitled to continue 
the appeal ; and Or. XXII, r. 2 which applies only to a case of several 
appellants can have no application to such a case . — Gohind v. Anar Ktinwar, 
6S A. 621 : 131 1. 0. B77 ; A. I. R. 1931 AU. 349. 

Where a preliminary decree bad been passed in favour of two appellants 
jointly, in ignorance of tbe fact that one was dead, the Court allowed tbe 
heirs of the deceased appellant to be substituted as parties in the final 
deoree.—i^janna v. Oavarappadu, 48 M. h. J. 601 : 87 1. 0. 748 : A. I. R. 
1925 Mad. 910. 

Application for eseoution by non-appealing parties and tbe time 
from 'nhich limitation run8.~-A suit; brought against several defendants 
was dismissed with costs. The plaintiffs appeoled, and the case was 
remanded under S. 526, 0. F. Code, 1882. One of the defendants appealed 
to tbe High Court against tbe order of remand, and the High Court set 
aside the remand order and restored tbe decree of the first Court. Seld, 
that the defendants who had not appealed were entitled to take out execution 
of that decree for the coats awarded to them, by the first Court, notwith- 
Btanding that they were not parties to tbe decree of the High Court.— 
Mul Chand v. Sam Satan, 20 A. 493. 

Wliare only some of several persons affected by a decree have appeal* 
od against it, the date of the appellate decree forms the basis from which 
the period of Itmitatiou should bo computed, oven in the case of those who 
have not appealed against tbe original decreo.—Shivram v. Sahharam, 
33 R. 39 ■. 10 Bom. L. B. 939. But where a decree for possession was 
p-nssed, not jointly but severally, ns against all the dofondants individoslb’' 
and specifically stated the portions of which they wore sovorally in posses- 
sion, os also tbe costs separately paynble by each of thorn; and wboro 
two only of tho defendants appealed on picas which did not assail tho 
decree in respect of any right or ground common to tho appollants and all 
or any of tlio non-appealing defendants, but roforrod merely to the spocifio 
property alleged to bo in tho appoUants’ hands. Held, by tho Full Bouch, 
that a first application for osocutton of tho original decree against those 
defendants who h-ad not appealed from it, and ■which was made fi^® years 
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after the dato ot the decree was Karrcd by limitation. — 2Ia%liiatunnissa v. 
Bani, 13 A. 1 {10 W. R. 30, G C. 191: 6 G. L. R. 573 and 8 A. 573 approved 
and follotced). 

A suit having been dismissed by the first Court, which ordered that 
the costs of all contending defendants ncro to be borne hy the plaintilT, 
the plaictifT appealed to the High Court which reversed the decree. One 
of the defendants .appealed to the Privy Council, which reversing the decree 
of the High Court restored that of the first Court. Held, that the decree 
of the first Court by being restored was re*afiirmed in its integrity, and the 
defendants generally wore entitled to execute it, though only one had 
appealed to the Privy Conneil.— Singh v. Kkoobunnissa, 14 
W. R. 230. 

A District Court gave the plaintiff a decree against all the defendants. 
All the defendants except one, D, appealed to the High Court, which 
reversed the decree. The plaintiff appealed to the Privy Council, all the 
defendants except B being respondents. Her Majesty in Council reversed 
the decree of the High Court, and restored that of the District Court. 
Held that, notwithstanding that H was not a party to the appeals to the 
High Court and to the PriNn.- Council, the decree was a valid decree, and 
could bo executed against B.—Ktshon Sakai v. Collector o/ Allahabad, 4 A. 137. 

Where a decree for possession of certain property ie made against throe 
persons jointly, one of whom appeals against the decree only so far as it 
affects himself and not against the whole decree, and the decree does not 
relate to property in respect of which the defendants have a common interest 
and a common defence, BO that an appeal by one would imperil the whole 
decree, then the fact of one defendant having appealed will not prevent 
limitation running in favour of the others against the execution of the 
decree. — Bur Proshaud v. Enayet Hossein, 3 0. It. E. 471. 

See also the cases noted tinder Or. XXI, r. 11. 

STAY OF PROCEEDINGS AND OF EXECDTIOH. 

S- (1) An appeal shall not operate as a stay of proceedings 
under a decree or order appealed from except 
stay by appellate so far as the Appellate Gourt may order, nor 

■ shall execution of a decree be stayed by reason 

only of an appeal having been preferred from the decree ; but 
the Appellate Court may for sufficient cause order stay of 
execution of such decree. 

(2) Where an application is made for stay of execution 
of an appealable decree before the expiration of 
stay by Court jjjjg allowed for appealing therefrom, the 
decree ^ Court which passed the decree may on suffi- 

cient cause being shown order the execution to* 

be stayed. 
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■ (S) No order for stay of execution shall be made under 
sub-rule (1) or sub-rule (2) unless the Court making it is 
satisfied — 

(<i) that substantial loss may result to the party apply- 
ing for stay of execution unless the order is 
made ; 

(b) that the application has been made without 

unreasonable delay ; and 

(c) that security baa been given by the applicant for 

the due perfoimance of such decree or order as 
may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), 
the Court may make an ex parte order for stay of execution 
pending the hearing of the application. [S. 515J 

COMMENTARY. 

Alterations in the rule. — This rules corresponds to S. 545, C.P. Code, 
1882, with some additions and alterations. 

In sub-rule (1) the words "an a/tpeal shall iioi operate as a slay of 
proceedings under a decree or order appealed from except so far as the appellate 
Court may order,*' have been added, adopting the Jaw as laid down in the 
I’d! Bench case; Dalkishen v. Kkugnu, 31 0. 722 : 8 0. W. N. 573. Before 
the Pull Bench case was decided there was a diversity of iudicial opinion 
as to whether an appellate Court has power to stay proceedings under a 
decree or order. In Basunto v. Shut Nath, 1. C. W. N. 264, it was held 
that there is no provision io the 0. P. Code which authorizes a Court to 
which an appeal is preferred againstapreliminary decree, to stay proceedings 
ponding the hearing of the appeal ; S 545 of the old Code (this rule), only 
authorizes the appellate Court to stay execution of decrees, bub there is 
DO provision in it to stay interlocutory order iu a proceeding in the suit, , 
previous to the passing of tUo final decree. In Brtf Coomaree v, Bamricx 
Boss, 5 C W. N 781 a contrary view was taken. Then the question was 
referred to a Full Bench, which (overruling 1 0. W. N. 264) held that apart 
from S. 545 Uhis rule), the appellate Court has inherent power to stay such 
proceedings. Thus the above addition has been made adopting the law as 
laid down in the Full Bench case quoted above empowering the appeW^^® 
Court to stay proceedings after an appeal is preferred against a perlimiDii)' 
decree. The object of the amendment will bo clearly understood l<^oro 
the following report of the Special Qommittee: — 

" The Committee have added words to S. 545 in order to make it 
that proceedings under a decree as well as execution can bo stayed by 

appellate Court; the recognition of preliminary decrees makes it the bio 

necessary to have an express power to this ofToct instead of resting 
inherent power. — BalUshen Sahu v. Khngnu, 31 0. 722 (l^- 
Committeo have introducofi express words nutliorizing an ex partestay, 08 
need for t»ueli order constantly urisos in practice.’* . , 

Sulrrulo (4) is now and the objeoL of its introduction has 
in the above report of the Special Comaaittoo.'— It has boon lasorton to m 
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the case of Jfufian Chand x. Khan Saheb Kharsed}i, 15 B. 530, whoro it was 
hold that .a final order staying cxocution should not ho made without {jiving 
notico to tho docrco'holdor. But tho ajiiilication should ho supported hy an 
affidavit as pointed out in tho Bombay case above roforred to. 

Tlie other changes introduced in this rulo are merely verbal changes, 

“Shall not operate as a stay of proBcedings.*’— Rule 5 (1) of 
Or. XLI provides that an appeal shall not operato as a stay of oxcention ; 
so that where a decree is under appeal, a Court may proceed with its exe> 
ention and may, in the course of execution, do all such things as may ho 
legal and just as it might do if no appeal had boon preferred. — Balkrtshna 
Chettiar x. Kriihnamurthi Jiyar, A. I. R. 1927 Mad. 416 : 100 I. C. 
841. 

The proceedings relating to tho passing of a final decree* in a mortgage 
suit must be held to ho inclnded In tho words “ proceedings under a decree”, 
and therefore tho jurisdiction of tho trial Court to pass a final decree is not 
ousted as soon as an appeal is filed against a preliminary decree.— 
Prakash v. Bahai Bat. 83 A. 233 (F. B ) • A. 1. R. 1931 AH. 386 : 29 
A. L. J. 503. ■^'hen a preliminary decree passed in a mortgage suit is the 
subject-matter of an appeal tho proper procedure is to stay the passing of a 
final decree.— Uiiron C/jand v. Sank Chand, 136 I C. 729 83 P. h E. 123 : 
A. I. R. 1932 Lab. 271. But though the Court before which an appeal from 
tho preliminarj- decree is pending has not the power to stay execution of a 
final decree under Or. XLI. the powers of the High Court as regards stay of 
proceedings pending in the Court bolow are not exhaustively defined by 
Or. XLI If having regard to tho ends of justice, it is expedient that the 
execution of tho final -decree should bo stayed pending the appeal from the 
preliminary decree, the High Court has got ample power to stay it under 
S. 151 — /anfeidfls v. Sheo Prasad. ISG I C. 75- 30 A. L J. 43: A. I. E. 
1932 All 238. It is generally exiwdient that proceedings for the preparation 
of the final decree should not he stayed pending an appeal from the preli- 
minary decree because the mere passing of the final decree will not in any 
way affect tho rights of the parties to the appeal from the preliminary 
decree — Ibtd. 


did not apply tho Court could order slay under S. 151. — Eirambho v. Saro- 
jini, 30 A. L. J. 582 : A. I. R. 1933 All. 665; 141 1. C. 612. 

Stay of execution by appellate Court. — ‘When an appeal is ponding 
in the High Court against a preliminary order made in a Subordinate Court 
in an account or partition snit, tbo High Court can make an order staying 
proceedings pending its hearing —BofWjAen Sahu x. Khugnu, 31 C. 722 
(F. B ) : 8 C. W. N. 573 (l C. W. N. 264 overruled', 5 C. W. N. 781 approttd). 
Sec also Panchanan v. Dtcarka Sath, 3 C. L. J.’29 ; Ghhole Lai x. SuUan 
Singh, 111 I. C. 383 ; 29 P. L. R.262; Bup Naratn v. Shibbu Mai, 107 
I. C. 486; A’offlm Elahi v, Atnirunnisa, 119 I. 0, 489 : A. I. E. 1930 Lah 
108. 
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Order XLI, r. 5 provides in -ospresg fcarms under wbat conditions fcbe 
proceedings under a decree can bo stayed. The Privy Council which has 
seisin of the appeal and not tho High Court which passed the decree, has 
power to stay proceedings in a iKtrtUiou suit after a preliminary decree. 
Under Or. XLV, r. 13, the High Court which passed the decree may stay 
execution of the final decree on special cause being showa.-^Lalileswar v. 
Bhaheswar, 9 0. L. J. 661 : 13 0. W. N. 690. 

Sections 545 and 646, C. P, Code, 1832 (Or. XIjI, it, 5 and G), clearly 
imply that an appeal incapacitates the inferior Court from dealing with the 
litigation since even the power of staying eseoution is, once an np]>8al is 
made, taken away from the Court and is exercisable by the appellate Court 
only. — Bamanadhan v. Narayanan, 27 M. 602, (606). See, however, Sarat 
Chandra v. Damodar, 12 C. W. N. 885 (on appeal, 13 0. W. N. 846) ; Firm 
Gabindram Bamchandar v. Firm Bultaram Naurtaram, 76 1. 0, 174. 

Section 545, C. P. Code, 1832 (Or. XI/I, r. 5), has no application where 
no appeal has been preferred against the decree in the original suit. An 
appellate Court cannot stay proceedings in execution of a decree of a 
subordinate Court, merely by reason of an appeal having been preferred 
against an order of refusal of the Court below to set aside the decree under 
S. 103, C. P. Code fOr, IX, r. lZ).--Dhagwat Bajkoer v. Sheo Golam, 31 0. 
1081 : 9 C. W. N. 123 (23 0. 734. 8 C. W. N. 572. and 5 0. W. N. 781, 
dfsttni/ufsiied). 

An appellate Court has no juriadiobioD uoder Or. XI/I, r. 5, to grant 
a stay of execution of a decree of a Subordinate Court unless it has seism 
of an appeal against such decree. Where no appeal has been preferred, 
the Court which passed the decree alone has power to grant a stay, on 
sufficient cause being shown during the time provided by law for present 
ing an appeal. — PurshoUam Satan v. Hargu Lai, 43 A. 198 : 18 A. h. J. 1121. 

Where the defendants in an original suit applied to the appellats Court 
for stay of execution of the decree pendiog the appeal held, that the 
applicant who asked for the iudulgenca must pay the costs of the appho*^’ 
tion.“-0bwn» Lai v. Ananiram, 25 C. 893. 

An order of an appellate Court uoder S. 645, 0. P. Code, 188^ 
(Or. XLI, r 6), to stay execution of a decree pending appeal, is in the nature 
of a prohibitory order, and, as such, would only take effect wheucommoDi^' 
ted. If a property is sold before such an order is communicated to th® 
Court holding the sale, such sale 'is not void and cannot be treated a®®* 
nullity. — Bessessu'ari v. Borro Sundar. 1 0. W. N. 226 (4 N. W. P. S. 0. It. 
398, G N. W. P. II. C. R. 354. ami 9 A. 686. diiUngnished). 

An appclhato Court has authority under this rule to take security 
a decree-holder oven after oxeention of the decree under appeal has 
completed. — Uukum Chand v, Kamalanand, S3 0. 927 : 3 G. L J. 07. 

Where an application on behalf of tlio api»ollanfc for slay of dolircr.v of 
pos'JQS.sion was dismissed by the High Court ns premature on the rosjw ■ 
dent's rcproscQliug that ho lud taken no stcits for delivery of j 

and imuicdiatoly thyrt-.iflor ho apiilicd to tho oxecutiiig Courta»d oblatn 
delivery of iiosscfision IJirougb that Court* tho High Court held that it ^ > 
in tho nature of overreaching of tho Court on tho part of the rospono 
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and 80 the High Court recon?" ' ’ , ‘ nd 

directed that the deliverj- of , r. 

Srt Thahirji lOG I. C 

An application for restitution can bomado as soon as a decree is rariod 
or reversed and the execution ought not to bo stayed under this rule because 
an appeal has been filed . — Mulehand v. Tarachand, 117 I. C. 283 : A. I. B. 
1929 Nag. 138. 

A stay of execution cannot bo directed where there is no application for 
execution ponding before the executing Court . — Nawab v. Hukam Din, G3 

I. C.337. 

Stay of execution in appeal against order refusing to set aside 
an award — The High Court has imhoroot jurisdiction to grant a stay of 
execotion tinder an award where the application to set aside the award has 
been refused and there is an appeal t C'—*’'- " r ; and in 

exercising the inherent jurisdiction * ’ Or. XLI, 

r. 6 and see that the conditions laid ;• * ‘ . with.— 

Mahomedalli v. Dharamsey, 55 B. 801 : 133 I. C. 864 . A. I. R. 1931 Bom. 
384 : 33 Bom. L. R 702. 

Stay of execution by reTisional Court.— This rule is confined in its 
application to appeals and does not apply to ’appHcatjons for rerislon.— S’Arw 
Darbar Sahtb v. Central Bank o/ Indta, 117 1. C. 815 : A. I. B. 1929 Lob. 167. 

Effect of uncomraunlcated order staying execotlon.—Whera an 
order is made by an appellate Court staying execution of a decree, but 
before the order is communicated to the Court executing the decree, the 
property of the judgment-debtor is sold in execution, the sale is invalid and 
cannot stand, the reason being that when an unconditional order for stay of 
execution is made, the order becomes operative the moment it is made and 
suspends the power of the lower Court to continue the proceedings in 
execution.- — Hukum Chand v. Kamalanand, 33 C. 927 : 3 C. L. J. 67 ; Sati 
Nath V. Batanmant, 15 0. D. J. 335; Saku v. Shadi Ram, 24 A. L. J. 619 ; 
9G I C. 137 : A. I. K. 1926 All. 457. It has, however, been held by the 
Madras High Court in Mutkukumarasami v. Kuppnsami, 33 M. 74 ; Venkata- 
chalapali v. Kameswaramma, 41 M. 151 (F. B ) : 43 I. C. 214 : 33 M. B. J. 
515, that such sale is valid. See also Parsotam v. Barkmanand, 60 A. 41 
(P B.) : 102 I. C. G65 : A. I. B. 1927 AU. 401 : 25 A. L. J. 630 ; Lakihmi- 
chand v. Phulchand, 125 I. 0. 63 : A. I. B. 1930 Lah. 17 : 11 B. B. J. 457. 
The Bombay High Court has held that it is difficult to lay down a principle 
as to the moment of operativencss or otherwise of the order of an appellate 
Court for stay of sale, and whether the operativencss of the order dates from 
the time it is signed or from the time It is communicated, a great deal 
depends upon the nature of the order, the question of good faith and other 
facts— Budroppo T. Bojhetloppo, 52 B. 2D0: 1101. C. 710 : A. I. E. 1928 
Bom. 189 : SO Bom. B. E. 465. 

All proceedings by executing Court after communication of stay 
Order by appellate Court, void. — Wfaen an appellate Court orders stay of ' 
execution pending an appeal, the Court before which the execution pro* 
ceedings are pending has no power to proceed with the execution after the 
receipt of the order. It would be opposed to all principles to hold that 
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because the stay order was not perosed by the Court executing the decree 
or that it bad no time to pay any attention to it, the attachment and other 
proceedings subsequent to the receipt of the order are good. Anything 
done during the trial when the etay order is in force is not only irregular, 
hut is altogether void, as the Court has no jurisdictiou to do anything after 
it is prohibited from doing it. — Venhalappayya v. Y&nkatachalapalhi Bao, 99 
I. 0. 989 : A. I. R. 1927 Mad. 450. 

Rule 8, Cl. (a)—fiubstantinl loss. — In order to obtain a stay 
of execution of a decree directing payment of money, the applicant must 
Batiefy the Court by affidavit that substantial loss may result to him unless 
execution is stayed — H. H, The Gaihvar Sirkar v. Ghandi, 25 B. 248. See 
Nazar AH v, Ojoodharam, 1 Ind. Jur. N. S 185; Dhera Mai v. Haidar Shah, 
2 L. 61 ; 61 I. C 77 ; Earihar Prasad v. Keshva Prasad, 61 I. C. 9 ; 
Hajendra Singh v. Unirao Singh, 61 1. C. 827 ; Arjamand Khan v. Shankar 
TioX, A. L R. 1922 Lab. 364. What amounts to sufficient causa depends 
upon the facts of each particular case. — Mahomed Hossein v. Loot/ Alt, 20 
W. B. 393; In re Ahmed Beza, 13 W. B. 281. 

That the decree-holder is a woman possessed of no property is no ground 
for stay of executiou as the appollant's interests can be amply safeguarded 
by taking security for ceatitutioo from the respondent.-— v. Jan 
Bibi, A. I. R. 1923 Lah. 329 ; 107 I. C. 780. 

Where arrest of the judgcnent'debtor was applied for pending bis appeal 
and he applied for stay of execution, the loss would be irreparable if the 
appeal succeeded ; aud therefore execution should be stayed regarding arrest 
only. — Mahomed Ishaq v. Wakidvddtn, 31 P. L. B. 216. 

When the judgment-debtor has sold his properties, the transferee and 
not the judgment-debtor can apply for stay of execution. — HarNarain'f. 
Govind. 138 I. 0. 8i7 : 30 A. L. J. 603 ; A. I B. 1932 AH. 551. 

In cases relating to immoveable property where the decree is under 
appeal, the disturbance of the status quo ante does result in substantial loss 
to the party in possession. In a suit for pre-emption, the defendant-vendee 
is in possession of the property under a perfectly valid title obtained for 
consideration from the original owner. Such possession should not he 
disturbed till the plaintiff has finally established bis titio and the veo^es 
has exhausted all his remedies for retaining such possession, — Fateh Khan v- 
Dotw. 9 ti. L. J. 130 ; A. I. R. 1927 ^h. 169 : 99 L C. 767. 

The Court declined to stay the oxocatiau of a decree ; (1) because the 
applicant has not shown, as he was bound to show, something beyond the 
mere fact o! an appeal having been preferred against it ; and (2) becaus® 
there seemed to have been great delay on his part. — Leslie v. Land Mortgage 
Bank oj India, 17 W. B. 160. 

It is not open to the Court to refuse to execute a decree against wWeb 
no appeal has been preferred, and the time for appealing against which has 
expired . — Ishan Chunder v. Askanodllah, 10 0. 817. 

tt i\. •!•. 1 _ protracted and the expense involved 

i to bo great, the appellate Court wi 

c ■ ■ • proceedings .— OJha v. Sarbhoo 
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Section 647, C. P. Code, 1832 (S. 141), provides for the procedure to bo 
followed in miseollancous matters other than suite and appeals, and its 
provisions, road with Ss. 545 and 54G, give no power to tho Court after the 
passing of final unappealable decree and before tho granting of an applica* 
tion for review of judgment, to order a stay of execution of tho decree.— 
Amir Easan v. Ahmad AU, 9 A. 3G. 

A decree directing tho issue of a probate to tho propounder of a Will is 
one that is capable of oxcciition and stay of execution of such decreo can be 
granted under S. 645, 0. P. Code, 1832 (this rule). — Brij Coomarce v. Ramrich 
Dasz, 6 0. W. N. 781. 

Tho Court should not accept a security the validity of which is not free 
from reasonable doubt and tho enforcement of which may lend to protracted 
litigation.— SfinttojA Prasad v. Kesho Prasad, 38 0. 754 {775). 

" That the application was made without unreaeonable delay.’* — 
Applications for stay of execution in tho original side of tho High Court 
.......s-t '•"^'naTily be made to tho Judge who tried 

>0 made without unreasonable delay. — 

Where decree has been executed.— Execution completed by appoint* 
ment of manager. Eeld that, under this rule, the Court had power only to 
stay execution, and that tho words “ stay execution ” could not be extended 
to ‘a case in which execution was completed, as in the case before it.— 
Eharram Singh v. Kishen Singh, 12 C. L. R. 532. 

Notice to decree*holder. — A final order for staying the execution of a 
decree should not bo made without giving the decrce'holder notice of the 
judgment'dehtor’s application. The application should be supported by an 
affidavit.— lf«Ifane/ia«d! v. Kharsed}*, 16 B. 636. But see AfalcAanfl v. 
Tarni Prasad, 4 P. L J. 643, in which a different view has been taken. 

Security for due performance of decree or order. — A sum of money 
deposited by a co-respondent in a divorce enit is a security given for the due 
performance of the decree or order of the Court and so it is within the 
competence of the Court to direct that the money so deposited should be 
awarded towards the payment of costs, and a third party who attaches in 
execution of his decree against the co-respondent the said money in Court 
has no right to prevent *’ * ’ ' 

payment of the cost to • . 

Eorst Guderian, 68 C. 1 

Order accepting or rejecting security not appealable An order 

for accepting security to stay execution is not an order determining the rights 
of the parties. It is neither an order under S. 47 nor is it a decree within 
the meaning of S. 2 (2) and therefore not appealable. — Saraswati v. Golap, 
41 0. 160: 17 C W. N. 1240; Sri KrisJian v. Satnarain, 32 P. L. E. 806. 
An order rejecting a security bond for stay of execution is also not 
appealable.— Firm Earn V. jVmo/Uaicftond, 1021. C. 621 -A I R 

1927 Lah. 627. 

- Obligation of surety and hla right of appeal.— The nature and 
extent of the liability of a surety under this rule depends on the words of the 
surety bond. — Armtr AH v. Forsi'w AU, 13 W. R. 403. 
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On the reverBal of the decree, the liability of the surety ceases, and the 
surety bond becomes a dead letter. — Ameer Alt v, Kasstm Alt, 13 W, E. 403. 

Where a iudgment-debtor asks for stay of execution-proceedings pend- 
ing appeal, and bis request is granted on condition of his giving security, be 
is entitled to have a reasonable opportunity for showing that the sum 
demanded as security is considerably more than the amount awarded by the 
decree. — Bahooria Doohma v. Lalla Jumahur Lall, 20 W. B. 62. 

When immoveable property is given by a judgment-debtor as security 
for the due performance of a deerco under Or. XLI, r. 5 (3) (c), it can 
be realised in execution without attachment. The provisions of 
Or. XXXIV, r. 14, do not apply to such a case, and, further, the matter being 
one relating to execution within S. 47, a separate suit docs not lie. — Sub' 
ramantam v. Baja oj Bamnad, 41 M, 327 ; Shuam Sundar v. Bajpat, 30 
G. 1060 ; Miihta Prasad v. Jlfabfldeo, 38 A. 327. 

The liability of a surety is co-oitensive with that of the judgment-debtor 
ancl the surety is liable with the j'udgmoot-debtor j'ointly and severally /or 
the satisfaction of the decree unless a contrary intention appears from the 
security bond ; and where the decree is afSrmcid in appeal the decree-holder 
is not bound to make ademand from the judgment-debtor or exhaust b/s 
remedies against him before proceeding against the surety.— JJar Narain y. 
tihana ^al, 117 I. 0. 65. 

The sureties who would be considered parties to the suit with reference 
to it, are sureties who have rendered themselves liable for the amount of 
the decree whether during the course of the suit or an application nnder 
this rule for stay of execution. — Banna 21al v. Jamna Bas, 15 A. 183 
(184). 

When the bond was to perform all orders and decrees passed in appeal, 
it was held that the obligation of the sureties to ful61 the decree of the 
appellate Court was not confined to the first decreo of that Court, but 
extended to the final decree which it passed upon the case being remanded 
by the High Court in special appeal. — Shivlal v. Apaji, 2 B. 654 (on 
appeal, 3 B. 204). 

A security bond executed in consideration of temporary stay is binding 
on the surety for the period daring which it is allowed to operate for the 
benefit of the ptinclpal. It is binding pending the discharge of the role 
and its operation during the period cannot be cancelled by the Court.— 
Pandu Laxman v. Balu Mdhadu, 8 Bom, L, R. 557. 

The holder o! a decree affirmed on appeal by the District Court took out 
execution to recover costa awarded. Costs were deposited by the 
debtor and paid to the decree-holder, and a surety gave a bond by which be 
undertook to refund the amount to the judgment-debtor in the event uf tue 
latter succeeding in appeal to the High Court and of the decree-holder failing 
to repay him. The judgment-debtor subsequently filed an appe®l 
High Court, and was successful, and he 
ment to recover the amount from thesu 
the High Court's d ecree had no jurisdictic 
Eardeo Das v. Zaman Khan, 8 A. 839. 
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Mode of onforcomont of security-bond. — See notes under S. 145 
and Or. IV, r. G. 

Form.— For Form of security-bond, see App. G, Form No. 2, 

A bond oxecuted l)y a surely for judgraent-dobtor hypothecating 
property ns security for loss which tho decrco-liolder may sustain for the judg- 
ment-debtor's default is chargeable uuder Art. 40 and not Art. 57 of tho 
Stamp Act.— ‘Stamp Heferenee by the Board of Bevenne, 52 A. 844 (S. B ) : 131 
1. 0. 675: A. I. B. 1931 All. 189: 29 A. L. J. 41. A security-bond given 
under this rule does not require registration.— v'. Shivangmida, 52 
B. 72 : 107 1. 0. 710 : A. I. R. 1923 Bom. 42. But boo Nagarum v. Tangaiur, 
31 M. 330: 3 M. L. T. 317. 

Costs. — Tho costs of tho application to stay execution should as a rule, 
be paid by tho applicant who prays for such stay oven if tho application is 
succossfnl — C7mn» Lai v. Anantram, 25 C 893. 

In the absoDCO of special circumstances, the general rule is that costs of 
an application for stay of execution pending an appeal should be costs in the 
appeal. — Teshwantx Oenajee, 56 B. 276 (P. B.) : 137 I. C. 375: 34 Bom. 
L. B. 230: A. I. B. 1932 Bom. 127. 

Appeal from orders staying or refosing to stay execation.— An 
order refusing to stay execution of a decree under this rule is not appealable, 
as such an order is not “a decree," within the meaning of S. 2, Cl. (2}.~-i?om 
Chandra v. Balmukund, 29 B. 71 ; ilalamal v. Kevalappara, 27 M. Ii. J. 171. 
The Calcutta, Madras and "*■* — ch an order 

is a lodgment " within Patent and 

therefore appealable as . • .• •• 5 C. W. N. 

781 ; Sonachalam v. Knmaraveltt, 47 M. 316 : 79 I. C. 109 : A. I. R 1924 
Mad. 597 ; Tuljaram v. Alaga!pa,35 M. 1 (P. B.) ; Pedda feeyangarlavaru v. 
Krishnamacharlu, 60 M. 389: 109 I. 0. 157: A. I. R. 1927 Mad 398; 
Gokalchand v. Sanwal, 1 L. 348 : 55 I. C. 983 Contra : Mooljee v. Moolla, 
3 R. 255 : 88 I. C. 740 : A. I. B. 1925 Rang. 225. 

'Where tho amoout of security demanded under this rule is excessive, 
an appeal lies from the order. — Udeyadeta Deb v. Oregson, 12 C. 624, 

Where an order for stay of execution is made on security being fur- 
nished by the judgment-debtor and such security is furnished, no appeal 
lies from the order at the instance of the decree-holder, as such an order 
does not come within S. 47 and S. 2, Cl. (2). — Saraswati v. Golap Das, 41 0. 
160: 17 C. W. N. 1240. 

Review. — An order under this rule may be cancelled or varied at any 
time by the Court making such order. — Amir Hasan v. Ahmad AU, 9 A. 36. 

6. (1) Where an order is made for the execution of a 
decree from which an appeal is pending, the 
Becnrity In case Court which passed the decree shall, on sufficient 

et order for execQ- ii, . 

tion of decree ap- ^ause being shown by the appellant, require 
pealed from. security to be tahen for the restitution of any 

property which may bo or has been taken in 
execution of the decree or for the payment of the value of such 

C. P. C.— 147 
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property and for the duo performance of the decree or order of 
the Appellate Court, or the Appellate Court may for like cause 
direct the Court which passed the decree to take such security, 

(2) Where an order has been made for the sale of immove- 
able property in execution of a decree, and an appeal is pending 
from such decree, the sale shall, on the application of the judg- 
ment-debtor to the Court which made the order, be stayed on 
such terms as to giving security or otherwise as the Court 
thinks fit until the appeal is disposed of. [S. 546.] 

COMMENTARY. 

Alterations In the rale. — This rule corresponds to S. .'546, C. P. Code, 
1882, with some jiddikions and aUorations. 

Sub-rule (1) corresponds to paras. 1 and 2 of the old Code with the 
following modifications. The word “tp^cr/!”has been substituted for the word 
" if" in the beginning ; the word "from ” has been substituted for the word 
" against and the words "or has be<ai tahrn ’’ have been added after the words 
" may be," to give efToct to tho case of Bithm Chand v. Kavialanaud, 33 0. 
927 ; 3 0 L. J, 67, where it has been held that the Court has inherent power, 
notwithstanding that the decree has been executed and the property has 
been talcen in execution, to call upon tho respondent to furnish security for 
the duo performance of any decree which may bo made on such appeal. By 
tho above addition, Bansuhhtam v. JaMorenohre, 7 1^. H. C. R. 122, and 
Joynarain v. Biisseeh ltohu», SW. R. 144, have been overridden. In 
Biikuin Chand v. Kamalanavd, 33 C. 927 : 8 C. Tj. .T. 07, all the eases on 
the point have been referred to and fully diacnssorl. 

Sub-rule (21 corresponds to tho last para, of S oiO, 0. P. Code, 1832, with 
some additions and alterations. Tbo words “/or money, " which stood after 
the word " decree ” in the old section, have been omitted, and tho effect of the 
omission is that the provisions of this sub-i'ule nre no longer confined to money- 
decrees only. The words "to the Court which made the order" have 
added after the word “judgment-debtor, ” in order to make it clear that the 
application under this sub-rvde is to be made to the Court which made the 
order for the sale of immoveable property. It would appear from the F*!" 
Bench case of Tnbem v. Bhagwat reported in 34 0. 1037 : 6 0. L. J. 29S ' 

C. "W. N. 1030, that there was a difference of opinion with regard to th® 
terms of S. 546, para. 3 of the Code, as to whether the power for staying 
the sale of immoveable property was exercisable by the Court which passed 
the decree, or whether the appellate Court had similar power, as the words o 
that clause were nob very explicit and were somewhat vague. In the 
clause no Court was specified as the Court which is empowered to pass the 
order under that clause. Hence tho words “ to the Court which made the 
order" have been added, and by the above addition, an ambiguity wbtci 
hitherto existed has been removed. The object of the addition wdl clear y 
appear from the Full Bench case above referred to. 

" The Committee have modified this rule in order to make it clear that 
security may be required. though the property has previously been takeu in 
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r. 6. 

execution [Sukum Chand v. Kamalanand, 33 0. 927 : 3 0. L J. 67).”— 
Sm the Heport of the Special Committee, 

The yrholo of r, G must ho hohl to bo complemontarj' to r. 5. Honco 
r. 6 (2) docs not impose upon tho Court which ordered the salo nn obligation 
to stay tho salo merely because tho property to bo sold is immoTcablo 
property. — Har Narain v. Goeiurf, 133 I. C. 847 : 30 A. L. J. G03 : A. I. R. 
1933 All. 651. 

SeoucUy in case of execution of decree appealed from. — Tho 
appellate Court having seisin of the appeal, has an inherent power over tho 
subject of litigation, and can. in tho exorcise of the power and notwith- 
standing that tho decree has l)oon executed, call upon the respondent to 
furnish security for tho duo performance of any decree which may be made 
on such appeal (7 B. 'll. C. R. 122 ; 8 W, B. 141 dtsiented from). An 
order for stay is mado on tho day that it is pronounced, and not on the day 
on which it is drawn up or commnntcatcd. — Sukiim Chand v. Kamalanand, 
33 0.927:3 0. L J. 67 

Before staying execution of a decree and provontiog the decreo'holdor 
from receiving tho fruitg of his decree, or before requiring him to give 
security for its restitution, probable cause must bo shown of theiudgmeot' 
debtor’s liability to recover tho money if tho decree bo reversed, — Sukhee 
ilonee v. Brojoraj, 17 W. R. 69. 

An appellate Court cannot pass an order under this rule, for a stay of 
execution of a decree under appeal until an order has been made for tho 
execution of the decree. — Janardan v. Ntlkanth, 25 B. 683. 

It is only the decree, against which an appeal is pending, of which 
execution may ho staj'ed. A Court has no power to restrain a docreo-holder 
from executing his decree merely on tlio possibility of the appellate Court 
reversing its decision.— Money Puree v. Guru Pershad, 11 C. 146. 

An application, under this rule, to stay the sale of immoveable property, 
in execution of a decree for money against which an appeal has been filed, 
must be made to the Comb which passed the decree, and not to the appellate 
Court. — In the matter of Muradtinntssa, lb A. 196 (ll C. referred to). 
Followed in Kunj Lai v. Bahxtram, 8 0. W. N. 381. But see Tnbcni Sahu 
v.Bhagwat Bux, 34 C. 1037 (F. B.) : 11 C. W. N. 1030 : 6 G. L, J. 298, where 
it has been held that where an appeal has been « a — t — 

money, the appellate Court has jurisdiction, • 

appeal to pass an order staying tho sale of ... 

judgment-debtor in execution of the decree (8 0. "W. N. 381 overruled). See 
also Lakshmanan v. Palaniappa, 41 M. 813: 34 M. L. J. 470, where the same 
view has been taken. 

A party appealing against a decree, which directs him to pay money may 
obtain stay of execution of the decree, so far as it directs layment, on his 
lodging the amount in Court, unless the other party gives security for tho 
repayment of the mouoy in the event of the dewee being reversed. If such 
security ho given by the successful party, then stay of execution should not 
ho granted.— BAjm;iWtoy Coioasji v. LisbM, 13 13. 241. 

Section 32G, C. P. Code, 1682 (S. 72), does not apply to a decree which 
directs tlie sale of land or of » share in land in pursuance of a contract 
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specifically affecting the same. The Court, therefore, cannot authorize the 
Collector to stay the sale in such a caso under that section . — Dkagwan Prasad 
V. Skeo Sahat, 2 A. 856. 

A decree for arrears of rent is a “decree for monoj'” within the meaning 
of this rule . — Banhi Dehart/ v. Syama Ghurn, 25 0. 322. By the omission of 
the words " decree far monty^ ’’ this ruling has boon rendered obsolete. 

Under sub-rule (2) tho Court is hound to stay the sale on such terms 
ss to giving security or othorwiso os it thinks Karan r. Ananl 

i?am, 108 I. C 272 j Gian Ghand v. Manohnr Lai, 108 I. 0. 605 ; A I. E. 
1929 Lah. 68 {in which it has also boon held that this rule applies to a case 
where the sale has been held bnt tho sale has not been confirmed). 

Proceedings taken in pursuance of an oidcr for sale of immoveable 
property by virtue of a deereo under Or. XXSIV of tho Code are to be 
deemed px'oceedings relating to execution of a deciee within tho meaning of 
this rule and a sale of property in execution of such a decree can be stayed 
under this rule . — Diip Narainv. GokalChand, 137 1.0.88: A, I. R. 1929 
Lah. 552 : 30 P. L. R. 371. 

See noUs under rule 6. 

Effect of stay of sale. — An order under this rule, directing stay^ of 
sale of immoveable property, does not bar the decree*holder from proceeding 
against the moveables of the judgment'debtor. — Firm Sukhdapal Oopiehand 
y. Jauiahir Singh, 93 1. 0. 897 : A. I. R. 3926 Lah. 463, 

Mode of enforcement of secarity'bond. — The mode of enfoi'cingpay* 
ment against a surety is by summary process in execution and not by eepa* 
rate suit. — Jamsedji y. Batcabhai, 25 B. 409 Kusaji y. Vinayak, 23 B. 478 ; 
Janki Ktiar v. Sarup Bant, 17 A. 99 ; Thirumalai v. Bamayyar, 13 M, 1 ; 
Venkapa y. Baslingapa, 12 B. 411. But gee Badka Pershad v. Phuljuri 
.E’ofir, 12 0. 402 Charan v, Balgobind, 16 0.497; Tokhan Singh v. 

Udwant Singh, 22 0. 25 ; Siibjoo Das v. Balmakund, 23 0. 212 ; and' Aruna- 
chellam V. Arunackellam, 15 M. 203, where it has been held that a surety- 
bond cannot be enforced in execution, but a separate suit must be biought 
against the surety. But where the surety waives his right then the surety* 
bond may be enforced in execution.— v. Faxizdar Khan, 10 
0. W. N. 830 (8 C. W. N. 673 relied on). These latter cases have been over- 
ridden by 8, 145. 

The relationship between a decree-holder and a judgment-debtor who 
has executed a security-bond under S. 645, 01. (c), 0. P. Code, 1882 
(Or. XLI, r. 6), mortgaging certain properties for tho due performance of tbo 
decree or order that may ultimately be passed by the appellate Court, is 
not that of a mortgagee or mortgagor ; and in the event of the appeal being 
dismissed the decree-holder is entitled to realize his decretal money 
of the properties given in security without instituting a suit under S- ^ ^ 
the T. P, Act (IV of l882).—-ShpflOT Simdor v. Bajpai Jainarayan, 30 G. 
1060 : 7 C. W. N. 914, and Janki Kttar v. Sanip^Bani, 17 A. 99 (101). 

See also the cases noted under 8, J45. 

Registration and attestation of security-bond.— A security-bond 
accepted by a Court does not dispense with the necessity for registration.— ^ 


Or. XLI . 
rr. 6-8. 
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NagaruTti v. Tan^jalur, 31 M. 330; 3 M h. T. 317 (32 C. 491 followed). 
See the cases noted under S. 145. 

Appeal- — It has been hchl by tbo liihoro Hiph Court that an appeal 
lies qgainst an order under this rule . — MaJtammad Fmnl v. Mai, 

102 1 C. 25; A. I. B. 1927 Uh. 916 (relying on A. I B 1924 Lab 031: 
75 I. C. G15> where it has been hold that *‘fln order relating to execution of 
a decree *' under S. 47 is comprehenstTO enough to include an order relating 
to stay of execution thereof as was held in Srinivas Prosad v Kesho Prosad, 

14 G. L. J. 489: 12 I. Q. 745). See also Shankar KaKttirt Lai, 75 I. G. 
789 ; A. L B. 1925 Lab. 69 ; J/usat. 2ohra Jan v. Havcli Shah, 32 P. L E. 
756. The Calcutta High Court has hold that wheio the lower Court refuses 
to stay a sale, tbo High Court may on the judgment-debtor's application 
under Or. XLI, r. 5 stay execution provided that the conditions (a), (6) and 
(c) of that rule are fnlBlled ; or may deal with an order of refusal under S. 115 
of the Code and direct the execution to bo stayed on tbo judgment-debtor’s 
fnroisbing security in terms of Or. XLI, r 6 (2). — Ham Nath v. Kamheshwar, 

15 G. W. N. 432. 


7 . No such security as is luontionocl in rules /3 and 6 shall 
bo required from the Secretary of Stato for 
No iccarity to India in Council or, whore the (jovernment 
be reqoipcd rrom Undertaken the defence of the suit, from 

the Government or public ofTicer sued in respect of an act 

MPtain^aiei*^ alleged to be done by him in his ollioial capa- 
city. [S. 547.] 

COMMENTARY 

Alterations.— -This rule exactly conosponds^to S. 547, C. P. Code, 1882, 
with the substitution of the word “ r«f«” for " sections,” which occurred 

8. The powers conferred by rules 5 and 6 
shall be exerciscable where an appeal may bo 
or has been preferred not from the decree but 
from an order made in execution of such 
decree. [New.] 

COMMENTARY. 

Scope and object of the rule.— This rule is now. It has been framed 
to give oUcct to the cases noted below. 

” Tlio Committee have added this clause to meet particularly the case 
whore the liligaut does not qiuiiulwith tUudcvrco, but appeals from an 
order paused in execuliou of Ui.it decree ." — See the lieport of the Special 
Committee. In such a case this rule gives tboappellantthopowertoapply 
for a stayof oxocuUon of the decree iindet i. 5 or for security for restitution 
under r. 6. 


in the old Code. 

Exerciie of 
powers la appeal 
from order made 
In ezecotlon of 
decree. 
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Pending the doterminatjon of Iho 'nppeal against an order passed in 
esecution of decree, the appollato Court has power to stay oxecation.—Zw 
the niatkr of Harshaulur Pnrshad, 1 A. 178 (F. B) : Pasnpati Nath v. 
Nanda Lall, 28 C. 734 

The Regjstiar of the P.itnaHigU Gouit has no powoi under the ‘High 
Court llules, to hoar an application under this rule . — NarUt v. KamaUiya, 
13 P. L. T. 254. 


PROCEDURE ON ADMISSION OF APPEAL. 

9. (1) Where a luernoranduni of appeal is admitted, the 

Appellate Court or the proper officer of that 
Court slmll eiidoreo thereon the date of pre- 
Rentatioii, and shall register the appeal in a 
book to bo kept for the purpose. 

(2) Such books shall be called the Register 
of Appeals. [S. 548.] 

COMMENTARY. 

AUoratious —This rule exactly coricsjiouds to S. 548, 0. P. Code, 1882, 
with the subatitution of the word "where” for " if” in the beginning* 

Be^iatry of appeal. — The registration of a petition of appeal is a pro* 
ceeding of a puielv rainistorial character.— Za/er Bossein v. ifnhomed Amir, 
4 B. L. R. Ap. 103 : 13 "W. R. 351. 

An appeal filed out of time should not be registered without the Court 
deciding the question aa to whether the appellant was entitled to the exten- 
sion of time under S 5 of the Limitation Act. --Jnanadastindariv. Madkab 
Chandra^ 59. C. 38S. See cares noted under rule U a7tte. 

Admission of appeal by District Jud^e ex-parta — Power of Sub- 
Judge to dismiss it on tho ground of limitation. — Where a District 
Judge by an ex aider admitted an appeal filed after time and trans- 
ferred it to the Sub-Judge foi disposal. Seld, that the Sub-Judge had 
to dismiss the appeal on the ground of its presentation after time. — JHanicic 
Dukandar v. Natbulla Sircar, 2 C W. N. 461 (5 C. 1 not followed ; 8 0. 251 
&nd 14 B. 59i approved). See also Kridma Dhatta v. Subraija, 2111.328, 
and Sarat Chandra v. Saraswali, 5 C. h. J. 380: 34 C. 216 (9 A. 11 aud 13 
W. R. 245 referred to). 

An order, made cx parte under S 6 of the Limitation Act, permitting a° 
appeal to be registered although filed beyond time, may, on proper cause 
being shown, be sot aside by the Court which made it: but such an order 
made by a District Judge cannot bo afterwards cancelled by a 
upon the appeal coming on for bearing befoin him — Jhotee Sahoo 
Ckunder, 5 C. 1. Sea also Dnbetf Sahai v. Ganesh% Lai, 1 A- 34 (F. 
Venkatrayudu V. Naoadv., 9 'iX. 45Q\ Moshaullahv. Ahmedullah, ’ 

Btthendut v. Nandan Pershad, 12 0. W. N. 25. • But see Nulna Amad v. 
Krisknaji, 14 B. 594. 


Registry nf 
Hiemorandum ot 
appeal 

Register of 
Appeals. 
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lO. (1) Tloi Ai»})oUaln CUmil itiay in its diRcrolion, oitlior 
Appellate Court l)cfni*c the n'spolulpui is callod upon to appear 
may reqnircappci- and auswor or afterwards Oil tbo appUeation of 
lant to {orniih le- tliG respondent, demand from the appellant 
curity for eoits. securitj' for the costs of the appeal, or of the 
original suit, or of both : 

Provided that the Conit shall demand such security in all 
cases in which tho appellant is residing out of 
Where appellant India, and is not possessed of any 

British indu* ** sufTicient immoveable property within British 
India other than the property (if any) to which 
the appeal relates. 

(2) Where such security is not furnished within such 
time as the Court orders, tho Court shall reject the appeal. 

[S. 619.] 

COMMENTARY. 

AUeratlone.— This rulo correspomU to S. 549, C. F. Code, 1882, with 
some Tetbjvl changes only. Tho last paia. of tho old section which contained 
provisions regarding enforcoment of tho eccuritybond, has been omitted in 
view of S. 145 of the Code, as that section, ns amended, prescribes the 
mode of enforcing all sarctybonds. 

Application of the rule.— The application of the rule is not confined 
only to appeals from substantivo decrees, but also to appeals from inter- 
locutory orders under S 10 1 and to appeals from orders in execution under 
S, 47. — Dagdu v, Ghandrabhan, 24 B. 314. In S«/io Ayyar v. Nagarathna, 
27 il. 121, it was hold that this rulo does not apply to appeals preferred to 
the High Court under 01, 15 of the Letters Patent from the judgment of 
one of ;ts own Judges. In Debendra Nath v. Dibudhendra, 43 0. 90, it was 
held that neither this rule nor any other rule of this order has any appli- 
cation to a decree passed by a single Judge of a Chartered High Court in 
the exercise of Ordinary Original Civil jurisdiction, because “the Code 
mates no provision for an appeal from a single Judge of the High Court. 
This right of appeal depends on Cl. 15 of tho Charter.” — Per Jenkins, 0. J. 
Tho Privy Council have, however, recently decided that it applies also to 
appeals under Cl. 15 of the Letters Patent. — Sabitri v. Savi, 48 I. A. 76 : 
48 0. 481 (P. C.) : 60 I. C. 274 : 19 A. L. J. 231 : 23 Bom. L. R. 631 : 40 
M. L. J. 303. 

The mere fact that a plaintiff is a poor man and has parted with a 
portion of his interest in the subject-matter of tho suit for the purpose of 
obtaining funds to carry on the suit, is no sufficient ground to ask that 
security for the costs of tho suit may be required of him , it is otherwise, 
whore bo is not tho real litigant but a mt're puppet in the hands of others, — 
Rhajah AssenooUaioo v. Sofomon, 14 C 633; Tifikhmi Chand v. Gatto Bai, 7 'A. 
542 (3 B. 241 /ofloicwi ; and 3 M. 66 and 18 W. R. 102, rc/emd fo). Seealso 
Jitcan All V. Baja ifal, 8 A 203 (P. B.) ; Heiwfjon v. Deas, 21 0. 526 ; ildhant 
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Pending tbe dotcrmination of the 'appeal against an order passed in 
execution of decree, the appollalo Court has po^ror to stay execution.— •/» 
thevialtei 0/ IJdr'ihaiilitr Parshad, 1 A, 178 (F. B.) ; Posupatt Nath v. 
Nanda Lall, 28 C. 734. 

TI>e Registrar of tlio P.itna High Couit Inis no power under the .High 
Court Rules, fo hoar an application under this rule . — Niirku v. NamaWiya, 
13 P. L. T.354 


PROCEDURE ON ADMISSION OF APPEAL. 


9. (1) 

Registry nf 
memoranduni of 
appeal. 


Where a niemorandmn of appeal ia admitted, the 
Appellate Court or the proper officer of that 
Court shall endorse thereon the date of pre- 
sentation, and shall register the appeal in a 
book to bo kept for the purpose. 


Register of 
Appeals. 


(2) Such books shall be called the Eegister 
of Appeals. [S. 548.] 


COMMENTARY 

AUoralions —This rul« cx.iotly corresponds to S, 548, C P. Code, 1882, 
with the 6x\t}9fcitution of the word "where" for “ if” in tljo heginnioff* 

Registry of appeal. — The registiation of a petition of appeal iso pro- 
ceeding of a purelr niinisfcerial charaofcor.--/o/cr Sosstin v. 2Sakom&d Arntr, 
4 B. L. E. Ap. 103 ; 13 W. R. 351. 

An appeal filed out of time should not bo registered without the Court 
deciding the question as to whether the appellant was entitled to the exten- 
sion of time under S 5 of the Limitation Aci. ^ Jnanadasurtdari v, Madhab 
Chandra, 59. C. 368, See cases noted under rub li ante. 

Admission of appeal by District Judge ex-parte— Power of Bub- 
Judge to dismiss it on the ground of limitation. — "Where a District 
Judge by an pa?. '<? order admitted an appeal filed after time and trans- 

ferred it to the Sub-Judge for disposal. Beld, that the Sub-Judge had 
to dismiss the appeal on tbe ground of its presentation after time. — -Afafttcfe 
Duhandar v. Naibulla Sircar^ 2 0. W. N. 461 (5 0. 1 not followed’, 8 0. S5l 
and 14 B. 594 approved!. .Srealso Krtshna Dhatta v. Suhraya, 21 M. 228, 
and Sarai Chandra v. Saraswait, 5 C. L J. 380 : 34 C. 216 (9 A. 11 
"W. R. 245 referred to). 

An ordoi, made ex parte under S. 5 of the Limilabion Act, permitting an 
appeal to be registered although filed beyond time, may, on proper cause 
being shown, be sot aside by the Court wliieh made it; but such an order 
made liy a District Judge cannot bo ofterwards cancelled by a 
upon the appeal coming an for hearing before him . — Jkotee Sahoo 
Ghunder, 5 C. 1. See also Thtbey Sakai v. Ganeski Lai, 1 A. 3^ 

■’ ' * ■ * ■ . M. 450 ; Moshaullah v. AkmeduUah, 13 j°j 

19 C. "W. N, 25. • Bub see MolnaAmad-^. 



Or. XLI . 
r. 10. 


rnociJitUiu; "S <»r AurAt. 


'/U7 


lO. (1) Till' Aiipelliili' t'lHiil may in il- ili'rri'linn, r 

»ppciiat» Court lictm'c' llic r.'‘.poiitli'iit IS rallfil tip.iii III api-ir 
ni&y rcqolrc appcl- <\n(l llllsWt'i or otl lllO j c ;vl l ntj c if 

lant to fnrnUhie- tiic rcspoii(l<‘nt, (Iciiinml froTH tllO nji|><‘Ifnrit 
eurlty for coui. security for thc costs of the appc.'il, or of lljc 
original suit, or of both : 

Provided that the Couit shall demand such sfcurity in all 
cases in ^vllich Urn appellant is residing onl of 
Where appellant Crjtisli India, and is not possessed of any 
Bruu'hindu* suDloicnt immovc.iblc property within liritirh 
India other than tlm property (it any) to which 
the appeal relates. 

(2) 'Where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 

[S. 519.] 


COMMENTAR'V'. 


Alterations. — This rule corrospomla to S. 519, C. P. Cody, 1883, with 
some verbal changoa only. The last iwia. ol tho old section which contained 
provisions regarding onforcoment of tho eecurltybond, has boon omitted in 
view of S. 145 of the Code, as that section, as amended, prescribes the 
mode of enforcing all surotybonds. 

Application of the rule —The application of the rule is nob confined 
only to appeals from substantive decrees, but also to appeals from inter* 
looutory orders under S. 101 and to appeals from orders in execution under 
B. 17. — Dagdu v, Chandrabhan, 24 B. 314. In Sosha Ayyar v. iiagarathna, 
27 M. 121. it was hold that this rulo does nob apply to appeals preferred to 
the High Court under 01. 15 of the Letters Patent from tho judgment of 
one of its own Judges. In Debencha Nath v. Bibudhendra, 43 0. 90, it was 
held that neither this rule nor any other rule of this order has any appli- 
cation to a decree passed by a single Judge of a Chartered High Court in 
the exercise of Ordinary Original Civil jurisdiction, because "the Code 
mates no provision for an appeal from a single Judge of the High Court. 
This right of appeal depends on Cl. 15 of the Charter.” — Per Jontins, 0. J. 
The Privy Council have, however, recently decided that it applies also to 
appeals under 01. 15 of the Letters Patent. — Sahitri v. Snut, 48 I. A. 76 : 
48 0. 481 (P. 0.) : 60 I. C. 274 : 19 A. L. J, 231 : 23 Bom. L. E. 681 : 40 
M. L. J, 308. 

Tho mere fact that a plaintiff is a poor man and has parted with a 
portion of his interest in the subject-matter of the suit for the purpose of 
obtaining funds to canyon the suit, is no sufficient ground to ask that 
security for tho costs of the suit may be required of him, it is otherwise, 
whore bo is not tbo real litigant but a mere ituppot in the hands of others. — 
Khajah AssenooUajoo v. Solomon, 14 0. 533 ; Ijakhmi Chand v. Gatlo Bat, 7 -A. 
542 (3 B. 241 /olfourcff ; and 3M. 66 andlS'W. E. 1^^, referred to). See also 
jixean 4I» v. Basa Mai, 8 A 203 (F. B.) ; Bemtson v. Deas, 91 0. 626 ; Mdhant 
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liaghunath Vas v. Sheo Kumar, (1921) P. 359 ; Konammal v. Annadana 
Jadaya, (1922) M, W. N. 801. 

Where in n Buifc by a wife for a declaration that certain properties 
mortgaged by her husband waro her own properties ond the mortgage was 
invalid, the trial Court found that tho properties wore her husband’s and 
the suit had been brought in collusion with him ond it appeared that the 
lady had no properties besides those in suit and the defendants were unable 
to recover from her the costs awarded against her by the trial Court ; held, 
that it was a proper case for an order for security for the amount of the costs 
in the trial Court together with a further sum as the estimated cost of the 
appeal . — Birendranatk v. Sultan Mnwayyid Zada, 58 0. 117 : 34 C. W. N. 
495 : 127 I. 0. 669 : A. I E. 1931 Cal. 40. 

The discretion under r. 10(1) is confined to demanding security for costs 
only and not for an order to deposit tho whole of the decretal amount.-— 
Afzah V. Kanhaypa Lai, 139 X. C. 866 (P. B.) : 30 A. L. J. 722 : A. 1. B. 
1932 All. 511. 

Where a Court, acting under this rule, orders an appellant to give 
security for costs, it is not necessary that any specific sum for which 
security is loquired should bo named in tho order for security. — Lekhayf. 
Shama, 18 A. 101 (F. B.) (9 A 164 overruled on this point). 

Tho taxing ofilcor's decision as to the amount of the security is subject 
to revision by tho High Coyxri.—BajrajeshtoaTashram v, Svarupanandtiriha, 
29 Bom. L. E. 1031 : 103 I. 0. 637: A. I. R. 1927 Bom. 499. 

As a general rule a Court is loth to prevent an appellant from pursu* 
ing the remedy allowed to him by faw merely on the ground of poverty. 
But each case must stand on its own facts ond there may be cases in which 
a party should be directed to give security, ot any rate for the costs of the 
appeal, before ha is allowed to go (urther.-*-<?«fu6 Baa v. Vinayak, 25 Bom. 
L. E. 195 : 72 I. 0. 285 : A. 1. R. 1923 Bom. 264. See also Bhagwan Devi v. 
Bhaqtvan Devi, 114 I. C. 708 ; A. I. R. 1930 Lah. 384 : 31 P. It. E. 602 \ Atri 
V. Eamam, 129 I. C. 121 : A. I. B. 1930 Lah. 629; Sat Bkarai v. Barhhurdar, 
120 I. C. 638 : A, I E. 1930 Lah 382: 31 P. L. E. 601. 

An appellant (residing within the jorisdiction), who has been ordered 
to pay the costs of tho original hearing, and has not done so, cannot he 
required to fmmsh security for such costs beforo he is allowed to prosecute 
his appeal, unless his conduct bo shown to be vexations, that is, such nS 

indicates a wilful determination on his part nob to obey the order of the 

Court. His not paying, if it be caused by inability to p.ay, is not vexatious.^ — 
Ahmed v. Essa, 13 B, 458 ; Bamstng v. Bahibhai, 5 Bom. L E. 661. Fer also 
Bari Bam v. Jotoala Mai, 130 I. C. 771 : A. I. E 1931 Lah. 70 : 31 P- B. E- 
950. ' ' •' 

The Court is not bound as a matter of law, to order security to bo 
furnished, ns it is a matter absolutely in the judicial discretion of the Court, 
In special cucumstnuces the Couit may direct the fm'nisLiDg of security bu 
where higlily penal conhcquerices will be ontailod upon the appeli**’^ 

Older, Lho Court would not bo liouijd to make tlie oidoi fui security.’ 
Vhhaijantal v Ovvind Bain, 121 1. C Oh A. Ii E. 1930 Nag. 23. 
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Restoration of appeal.— An appeal nlthough it tnny havo boon rojcctcd 
by tho appollato Court upon failuro by tho appellant to furnish security 
demanded under this rutoi may bo restored, on sufllciont grounds at the 
Court’s discretion.-- Baftronl x. Deulat, 8 A. 316 (P. C.) : 13 I. A. 67 ; Srinu 
vasam v. Eukmani. 117 I. C. 791 : A. I. R. 1928 Mad. 9G4 : 55 M. L. J, 330 : 
(1928) M. "W. N. 701. ‘Whero an appellant failed to famish tho security in 
time and tho application for extension of time had been rejected, tho appeal 
which had been dismissed could not i>o restored. — Ta ToncKokev.S. A.R. M. 
Firm, 7 B. 445: A. I. R. 1929 Rang. 289 ; 120 I. C. 140. An application for 
restoration of an appeal dismissed under r. 10 (2) is governed by Art. 1G8 of 
tho Limitation Act.— Sir«r v. iivthili Ammal, (1931) M, W. N. 1124 : G1 
M. L. J. 688 : 34 L. W- 783. But no appeal lies from an order refusing to 
restore it. — Firozi Begam v. Abdul Latif, 30 A. 143. 

When should application forseonrity be made. — An application for 
security for costs already incurred and estimated costs of appeal should be 
made promptly. — Bhcbanaih v. Badhaprotad, 5 C. W. N. 119 ; Wise v. 
Jugbundoo, 7 M. I. A. 431 ; Thakur Das v. Kishori Lai, 9 A. 164 ; Sackindra 
V. Secretary of State, 139 I C. 319: A I. B. 1930 Cal. 520. Scs also 
V. Damam Singh, 129 I. C. 121 : A. I. R 1930 Loh. 629. But where no 
projudioQ has boon occasioned to tho appellant by tho delay in making the 
ajiplication for security for costs, and the charges paid or expenses incurred 
would not h," ‘ ' ' boon made earlier, 

the delay by ' • • * ’ • jurity.— SwiWaft v. 

Balasubramai i, * *• 

“ The Court shall rej'eot the appeal." — Where security is not furnish- 
ed avithio the time fixed by the Court, the appeal should be rejected.— 
Parma Nand v. Ram Parkash, 2 L L. J 391. Tho provisions of Or. XLI, 
r. 10 (2) are mandatory and if security is not furnished within the time 
allowed, the Court is bound to reject the appeal.— Sirwr v Mythih Ammal, 
(1931) M. W. N. 1134 : 61 M. L. J. 688: 34 L. W. 783. Where tho secuiity 
bond has been accepted by the Registrar but at the time of tho final hearing 
of the appeal, the respondent took the preliminary objection that the bond 
was not properly executed in as much as it had not been proved that the 
party executing the bond on behalf of the appellant bad authority so to do, 
the Court cannot forthwith dismiss the appeal without affording a proper 
opportunity to the appella * • if necessary) to 

remedy the defect, if any, • ’ v. Atta Fua, 47 

0. L J. 328 (P. C.) : K . \ .... 264. An order 

directing a certain sum of money to bo paid into Court on an application 
for security for costs, is an order under r. 10, the non-compliance with which 
entails the dismissal of tho appeal. — Skum Shee Bibi v. Muhammad Rashid 
AI», 126 I. C. 110 : A I. R. 1930 Mad. 355. See also Lekha v. Bkauna, 18 
A. 101 (F. B.). But if tho order for security has boon made without notice 
to tho appellant, tho appeal should not bo rejected. — Timmti v. Deva Rai, 6 
M, 265 ; Svajulhaq v. Khadim, 5 A. 330. 

When appellant resides out of British India— A plaintiff, who resid- 
ed out of India, paid a sum of money into Court as security for costs. He 
subneqiiently obtninB.i n decree against the defendant, and the defendant 
appctiled ogainsfr that dec!cc. Udd, that tljo defendant was not entitled to 
an order detaiuiiig in Court, jicuding the appeal, tho mcney v.’hioh had been 
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ix-iia in.— F/rmtn/? v. Sheartnan, 1 B. L. B. 0. C. 92 ; Tn re Ditia Barah 
man. 3 B. Iv. R. 45 (P. B.) • 13 W. R. 10 (F. B.). 

Qurrre — Wliotlier in ii ease in which tfio npjiollant is not resMin^ out 
of tho British torritorios in Inilia, tho High Court has nuthority *^o dGniand 
soourity for costs from fclio appollant after tho issue of notice of tlio appeal. — 
Hufasuoollah v. Sumeedhur Bchman, 6 W. B. Mis. 123. 

Power of Court to extend timo fixed for furnishing seoarlty.— 
Tho Court c;innot lay down a hard and fast riilo that in no ctiso after tho 
timo for giring security has e.tpiied can an appollant ho allowed further 
timo. In oxcoptiona! oiroumst.iocos, the Court can extend tlie time for 
furnishing SQourity.—J'ttmnafidi v. r*MO«<f<is, 21 B. 676. 

Once an appeal has boon dismissed for failure of the appellant to give 
seoui'Uy for costs within tho timo fixed, it is not thereafter open to tho 
Court tn Qxtoud tho timo for giWng security. — Srimatt Bari lihabtni v. 
Barendra Bath. 67 1. C. 8S3. 

Whoro tho appollivte Couit demands from an npiicUant security for 
costs, tho Court may oxtond tlio timo for furnishing such soourity ; but if no 
application is made for o.vtonsion of kiiiio, and such security is not furnished 
within tlio timo ordered, it is inu>orutivo on the Com t to reject tho appeal. — 
Jiaidri Bax v. E. /. By. Co., 1 A. 637. 5eculso Bmfri Baiain v. Sheo Eoer, 
lie. 710 . and Shm/«di« v. A'rishnn, 11 M. 190. 

Where tlio Higli Court under this rule has demanded security fiom on 
appellant, it lias power to oxtond tho timo for complying with this order on 
application made, as well after as before tho time first fixed has expired ; and 
may nevertheless rojoot tho appeal if tho security is not in tho end fnrnish- 
ed.-fl«dri v. Sheo Fo<t, 17 I. 1 : 17 0.613 (P. 0.) (l A. 687 

ot'errxded). 

An original Court rejected, ns insufliolent, security offered for tho 
purpose of confoi mi ng to an order of tho High Court under this rule; and 
refused to receive other sccuritj* offered, in lieu, after tho timo fixed by the 
ordor had expired. This was aUirmed by tlio High Court. Betd, that as the 
High Court had a discroiiou to onl.argo tho timo allowed for finding security, 
and to accept other security io lieu of that rejected, or to refuse to do either, 
it had, under the ciroumstaiioes, judicially exorcised that discretion in 
refusing. — Bajab Ali x, Amxr Hosscin.VI 0. 1 (P. 0.) (l A. 637 ; 8 A. Sl5 
cited). 

Tho security for the respondent's costs which the High Court had 
demanded under this rule not liaring been furnished within tho time fixed 
and tho Court, in tho exorcise of its discretion, having refused to extend the 
timo, tho appeal was rejected. Beld. that this was not a case for Intor* 
feronco, — ^odhusitdan v. Krishna Prapanna, 17 1. A. 9 : 17 C. 516 (P. • 

See S. 14S of the Code, tchich erpressh/ emtmeers Courts to extend time. 

Applioabillty of this rule to appeals in forma pauperis.— The 
proWsjons of this rule, which make it discretionary for tho oppollato Court 
to demand Beourity for costs, are not nppIir.)blo to appbals itt forria panperts. 
—■Nusseerooddeen V. CJjful BiswiSt 17 E. 63; Nacim v. Abdul Hanxxa, 

3 li. 30: G71. 0. 36G. 
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Tho yirovision in Or. XW, r. 10, to rojcct nn appeal \Ylicro tlio security 
is not furnislicd, is mandatorj’, lijo Court could not after that stayo f^rant 
permission to withdraw the appeal in forma pauptris. — Sabilri Thahirain 
V. San, 45 G. 481 (P. G.) : 19 t\. L. J. 231 • 48 I. A. 76 : 60 I. C. 274 ; 
23 Bom. L. E. 631 : 40 ^r. L J. 303. 

A suitor in forma ;7a«;jerrs may be called on to fiivo security for costs 
under this rule but every special jjround must he shown to support such an 
application. — Suhayyangar v. Jntnulavadtn, 3 M. 66 ; Maneckjt v. (holbai, 
3 B. 241. See also Srldonno v. Uart, (1920J M, W. N. D34; Srinivasa v. 
Subramania, 17 M. L. J. 533 iChaganLal v. Govitidliam, 1211. 0. 61 : A. I. R. 
1930 Nag. 23, in which it has been hold that in the absence of special circum- 
stances showing that the pauper is a mere creature in the hands of persons 
well able to furnish security, an order directing the pauper to furnish 
security would he improper and inconsistent with the order granting him 
leave to appeal tn forma pauperis ; Subbiah v. Balasuhramama, (1931) 
M. W- N. 1157. The High Court of Calcutta, in Nusseeroodeen v. Uj/ul, 

17 1\’. B 63, and Uafisan v. Abdul Karim, 12 C. W N. 1G3, and 

the Bombay High Court, in Rhemra) v. Ktsanlala, 42 B. 5, have hold that 
this rule does not apply to appeals tn forma pauperis. 

ApplicabHily of this rule to appeals from insolvency orders —In 
an appeal against a judgment p.issod by the High Court in jts insolvency 
jurisdiction, the appellate Court has power under S 117 and Or. XIjT, r, 10 
of the Code read with S. 8 (2) (6) of the Presidency Towns Insolvency Act to 
entertain and adj'udicate an application by the respondent demanding 
security for costs. — Lakhiprtya v. Rat Ktshori, 43 C. 243 : 20 0. W, N. 
140 ; 23 C. L. J. 24 : 32 1. C. 3 (Sesha Ayyar v. Kagarathna, 27 M. 121 : 

18 M. L. J, 362). 

Mode of enforcement of security-bond.-— tht cases noted under 
S. 145, ichere the overridden rulings have also been noted. 

Appeal from orders under this rule. — ^An order rej'ecting an appeal 
under this rule is not appealable either as an order or as a decTee.~~-LeJcha 
V. Bhauna, 18 A. 101 (F. B.) (O A. 380 overruled) ; Ramesh v. Sarada, 49 
C. 355: A. 1. R. 1922 Cal. 246. 35 C. L J, 131. 

No appeal lies against an order refusing to re-admit an appeal on the 
ground of the failure of the appellant to furnish security for the costs of 
the respondent under this rule. — Ftrozt Begam v, .-Ibdul Latif, 30 A. 143 : 
5 A. L. J. 109 (is A. 101 (F. B.) followed ) ; Sundar v. Bahib, 42 A. 626 : 
18A.L. J. 838. 

As there is no provision in this rule similar to that contained in S. 381,’ 
0. P. Code, 1882 (Or. XXV, r. 2), permitting an appellant whose appeal 
has been rejected under this rule to apply for an order sotting the dismissal 
aside, application for restoration of the appeal docs not lie. — SonJearaftnsja 
v, Annama Lai, 4 M. L. T. 416 (30 A. followed ; 18 A. 315 considered). 

Although no appeal has been given by Or. XLTII against an order under 
this rule, yet S. 145 gives an appeal fromany order jiassed against a surety, 
who shall bo doomed a party withiu the meaning of S. 47. 

Form. — For Form of security for costs of Appeal, see App. G, Form 
No. 4. 
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( 1 ) 

Poner Co dismiss 
appeal withoat 
sesdlog notice to 
Lower Conrt. 


The Appellate Court, after sending for the 
record if it thinks fit so to do, and after fixing 
a day for hearing the appellant or his pleader 
and hearing liim according!}' if he appears on 
that day, may dismiss the appeal without send- 
ing notice to the Court from whose decree the appeal is prefer- 
red and without serving notico on the respondent or bis 
pleader. 


(2) If on the day fixed or any other day to which the 
hearing may be adjourned fcho appellant does not appear when 
the appeal is called on for hearing, the Court may make an 
order that the appeal be dismissed. 

(3) The dismissal of an appeal under this rule shall be 
notified to the Court from whose decree the appeal is preferred. 

[S. 551.] 


COMMENTARY. 

Alterations in the rule.— This ruio corresponds to S. 551, 0. P. Code, 
1882, with some additions and alterations. 

In sub-vulo (1), the words " aftir sending /or the record ” and the words 
"so to do ” have been added. 

In sub*rulo (2) i the viords" does not appear when the appealis called on 
for hearing, the Court may make an order that the appeal be dismissed ” have 
been substituted for the word.*!’* does not attend in person or by his pleader, 
tho appeal shall be dismissed for default, ’’which occurred in the old section. 
The substitution of the word “ may ** for the words " shall " is material. The 
other changes are mere change of words and phrases. 

In sub-rule (3), the alterations ore merely verbal. 

This rule applies to appeals which have been admitted and registered.-' 
Budr Prasad v, Baijnath, 15 A. 367* 

" May dismiss the appeal.” — If a memorandum of appeal is drawn np 
in proper foim, it cannot be rejected under Or. XLI, r. 3 of the 0. P. Cod®, 
but if the appeal is barred by limitation, it has to be dismissed under 
Or. XLT, r. 11. The rejection of an appeal on the ground of limitation* 
therefore, amounts to a dismissal thereof, and such order of rejection i* 
appealable.-— Alt v. Abdul Samtd, GO I, 0. 493. 

Where the case is a fairly arguable one and there is a reasonable 
prospect of success the Court has to order notice to issue and not to impose 
conditions on tho appellant The order for notice conditional on ’O 
appoUaut depositing tho entire decretal amount was bud in « 

Begum v Kanhayya Lai, 139 I C. SGC (F. B.) • 30 A. L. J. 722:A.l. ^ 
1933 All 511 

It is iuipBifitivn to Ircar the appoHant before passing tho dnftl order on 
upporl , — Faquir Mahomol v. Mahomed Sartoat, 11 L. h. J. 33. 
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Whether Court should write Judgment on dismissal of appeal. — 

TI • !**'■ ' ■’ ■ ndcr sub-nilo 1, by a Court ^vllOso decision may 

’ ; ■ docs not roltovo tho Court from the necessity of 

. ■ ■ ■ ■ ■ ■ . . according to Or. XLI, r 31, should show tho 

points raised, and tho reasons for deciding them. — i?ani Deha v. Broje Uatht 
25 C. 97 ; Hag Saxo v. Ha Btcin Sgu. 4 R. 18: 95 I. C. 621 : A. I. R. 1926 Rang. 
129 ; Ban Vast v. Gadadhar, 43 C. L. J. 499 : 96 I. C. 136 • A. I. R 1926 
Cal. 992 ; Surendranath V. liagku Bath, 27 0. W. N. 501 : Banmant v. 
Anna;*, 37 B. 610 (F.B); Paclvt Dassi v. Bola Bus. 13 G. W. N. 1037. 
See, however, Samin Boian v. Piran, 30 A. 3 19 : 5 A. L. J. 300 (dissent* 
ing from 25 C. 97) where it has been held that tho provisions of S. 574, C. P. 
Code, 18S2 (r. 31), aro not applicablo in thoir entirety to tho case of an 
appeal dismissed under this rulo. Butin Vharani Dass v. Shankar Ahir, 63 
A. 528 : 132 I, C, 200 ; A. I. R. 1931 All. 639, it has been held that an order 
under this rule is governed by r. 31, and therefore where the judgment 
of tho api'ellato Court was in these words, viz., " Tho facts aro laid out in the 
judgment of the lower Court Tho decision is a roasonablo ono and as a 
Court of appeal lam not justified in going against it. — Rejected summarily", 
it should bo set aside because it contained no reason. 

Tho order of adjudication raado under this rule is a dccroo, and the 
procedure authorized under that rulo does not disponso with the necessity 
of drawing up a judgment- “Poy®! Beddi v. Ltnga Pcdrfi, 3 M. 1. Sec also 
Puttapp^ F. Yellappa, 5 Bom. L R. 233 ; Baikal Chunder v. Soiindra Deb, 
6 0. L. J. 348 J Altap Ali v. Jamsur AH, 30 0. W N. 334 : 93 I. 0. 909 : 
A. I. B. 1926 Cal. 638. 

In some cases it may be desirable to give full reasons for an order of 
dismissal under this rule, e.g., when the order is likely to bo attacked in 
second appeal but it is not obligatory on a Judge to write a judgment 
when the appeal is dismissed under this rule.— Gawarjabai v. Bariram 
115 I. 0. 168 : A. I. E. 1929 Nag. 68 : 25 N. L. R. 55. 

Dismissal of appeal under this rule Is a decree ’—The dismissal 
of an appeal under this role is a decree \7ithin the meaning of S. 2(2), 
and the expression of opinion dismissing the appeal is a judgment.— -Afiop 
Ali v. Jamsur Alt, 30 0. W. N. 334 : 93 I. 0. 909 : A. I. E. 1926 Cal. 
638 ; TJmasundan v. Bind« Bashint, 24 C. 769 ; Htinisami v. Hunisami, 
22 M. 293 ; Chandra Kanta v. Lakskman, 21 C. W. N. 430 : 24 0. L. J. 
517. 

Amendment of the decree on dissmissal of appeal.— The dismissal of 
an appeal under this rule leaves tho decree of the lover Court untouched, 
and it remains tho decree of tho lower Court, which can amend it under 
S. 206, C. P. Code, 1882 (S. 152). — Bapu v. Vaitr, 21 B. 548 ; Batuk 
Prasad v. Ambica, 11 P, 409 {not following 24 0. 769). But sco Umasundari 
V. Bindu Bashint, 24 C. 759, whore it has been hold that the High 
Court can amend such a decree. See also iUunisomi Naidu v. ilfurtisami 
Beddi, 22 M. 293 (18 M. 214 followed). Followed in Asma Bibi v. Ahmad 
Husain, 30 A. 290: 5 A. L. J. 584, where it has boon hold that tho dls* 
missal of an appeal under this rulo is a decroo and suporsodes tho dooroo 
of the Court below ; aud the Court whioh has taken action under this rulo 
is tho only Court which has j'urisdietioa to amend tho dccroo (21 B. 64g 
dissented from). 
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Summary dismiBsal of appeal — Effect on mortgage decree.— Where 
an appeal from a mortgage dccrco ia summarily dismissed under Or. XLT, 
1 *. 11, the time for payment of the mortgage money is not extended, as the 
decree appealed from cannot bo taken to have been confirmed under 
Or. Kr»r, r. 32, — Dattatraya Vithal v. Wattideo^ 47 B. 956 : 25 Bom. B. B. 
990. 


Where the High Court dismissed a second appeal under this rule but 
re-framed one of the issues for decision by the trial Court, it was hold that 
the irregularity ns to the absence of notice to the other party when the 
judgment of remand was first noticed did not render it ineffectual. — 
Shari/ul Hasan v. Lachhmi Narain, 39 A. L J. 85S. 

Reference.— The proceeding under this rule is a trial of an appeal, and 
any question arising in the course of such trial may he properly referred to 
the High Coxirt. — ThaUir oj Mamda v. The Wtdon'S, 2 A. 819 (F. B.). 

Applicability of this rule to S. 476-B. of the Criminal Procedure 
Code.*— Order XLI, v. H has noapplication to an appeal under S. 476'B, Cr. P. 
Code, prefciTOd hofora the District Jitdgo against an order passed by Munsif, 
under S. 470 of the Code, and therefore the District Judge cannot sum' 
marily dismiss such an appeal, but he should comply with the provisions of 
S. 476-B and after sending for the record ho should examine the 
case himself and come to au independent finding of his own view. — Sarat' 
ciiandra v. Uartcharan, 61 C. L. J. 45: 127 I. C. 265: A. -I. E. 1930 
Cal. 283. 


Sub'rule 2. — Dismissal of appeal for default. — When an appeal is 
dismissed for default, it is only the decree of the lower Court which can be 
enforced in execution. — Shyam UfanHal r. Sntinath, 44 C. 954. 

Review.— Dismissal of an appeal tinder this rule bars a review of the 
judgment appealed against. S/v notes under Or. XL VII, i. 1. The order 
tinder this rule dismissing the appeal, is itself subject to roviow, and the 
practice of the Calcutta High Court is to grant a review and order the 
rehearing of the appeal dr par/e. — Official Trustee v Benode, 51 C. 943: 84 
I. C. 147 ; A. I. B. 1925 Cal. 114. When a second appeal is dismissed 
under this rule, the High Court has no power to review its judgment op 
the ground of the discovery of new and important matter. — Bajani v. 

41 0.809:26 1. C , Sailabala v. Gadadhar, 3G C. L. J. 76 : 70 3.0. 
408 : A. 1. E. 1922 Cal 165. 

Re-adraisslon of appeal dismissed for default under sub-rule 
(2).— An appeal dismissed under sub-rule (2) may be re-admitted under r. 17. 


Dismissal after issue of notice whether legal. — After issue of notice 
on respondent, an appeal cannot bo dismissed under this rule. This rule 
empowers an oppellate Court to dismiss an appeal without and before, bn 
not after, sending notice of the appeal to the Court against whose deevw 
the oppeai has been made, and without service of notice on the reepooden . 
Bamid Busain v Bholanath, (1906) A, W. N. 186. 


Day for hearing 
appeal. 


12. (1) Unless the AppclKite 
dismisses -tne appeal under rule 11, 
a day for hearing the appeal. 
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(2) Such day shall bo fixed with refcrenco to tlio current 
business of the Court, the place of residence of the respondent, 
and the time necessary for the servico of tho notice of appeal, 
so as to allow the respondent suflicicnt time to appear and 
answer the appeal on such day. [S. 552.] 

COMMENTARY. 

No alteration, — This rule exactly corresponds to S. 553, C. P. Code, 
1882. 


Appellate Coart 
te give uotice to 
Coart rrheicdecree 
appealed from. 


13. (1) Where the appeal is not dismiss- 
ed under rule 11, the Appellate Court shall send 
notice of the appe.al to the Court from whose 
decree tho appeal is preferred. 


(2) Where the appeal is from the decree of a Court; the 

records of which arc not deposited in the 
Transmisiion of Appellate Court, the Court receiving such notice 
conr” ° *'*’*^ “ * shall send with all piacticable despatch all 
material papers in the suit, or such papers as 
may be specially called for by the Appellate Court. 

(3) Either party may apply in writing to tho Court from 

whoso decree the appeal is preferred, specifying 
Copies of exhibit* any of the papers in sueh Court of which he 
i-oqoiros copies to bo made ; and copies of snob 
papers shall bo made at tho expense of, and 
given to, the applicant- [S. 550.] 


COMMENTARY. 

Alterations,— This rule corresponds to S. 550, 0. P. Codo, 1882, with 
the change of some words and plirascs. No alteration seems to have been 
made in the moaning. 

Sab-ruls (3). — If the appellant desires to bring before the appellate 
Court any part of the record not sent up, it is his duty to ask tho Court to 
send for it before the date fixed for trial . — Buksh AH v. Joyanut Khan, 
11 W. E. 248. 

Form.— Appendix G, Form No. 5, for Form of intimation to lower 
Court of admission of appeal. 


14. (1) Notice of the day fixed under rule 12 shall be 
affixed in the Appellate Court-house, and a like 
Publication and notice shall be sent by tho Appellate Court to 
tervice of notice Court from whosc decree the appeal is 
appeal ***' ” preferred, and shall be served on the respondent 

or on his pleader in the Appellate Court in the 
manucr provided for the service on a defendant ol a summons 
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to appear aod aDsrvcr ; and all tho provisions applicable to such 
summons, and to proceedings with reference to tho service 
thereof, shall apply to tho service of such notice. 

(2) Instead of sending the notice to the Court from 
whose decree the appe.al is preferred, the 
ippriiotc Conn Appellate Court may itself cause the notice to be 
“o'Ltrbpsc'rca' on the rc.spondent or his pleader un_dcr 

rtiG provisions above referred to. j_5' 

COMMENTARY. 

Alterations — “This rule cotreijtoQ'l'* to S. 553i C. P. Cade, 1S32, with 
some oUcralions of a verbal character. Only some wor^s Ihivo bosn chanseS 
and replaced hy moic appropriate words. 

Service of notice. — When a notice of appeal is transmitted by the 
High Court to n Court below with instruction to make a return within a 
specified time, the appellant is entitled to the whole o! the time allowed, 
and may deposit his tulubana, and cause service of the notice sny time 
within tho period limited — Btirujo Tkhee v. Bures Burain, 11 W. B. 133. 

Service upon a respondent’s pleader is good service apon himself, so 
lar as notice ot tho appeal is conccrfled.”~J«hHr I>Mtt v. Shih JPfrjftod, 15 
W. R. 290. 

In a case where there has been a gnardiun ad-litem appointed by^ the 
Court on behalf of tho minor, seri’ice of notice on tho guardian additem 
is anfficient. Tho langvago o( tho Code does not admit that there should 
bo service on both these persons, and therefore, notice to the minor nerf 
not bo given.— .i?nsiit liforcl v. Kur'.ax Knntha, 30 C. W. N. 919* 

Se& 97 I. G. G14 . A I B 192G Cal. 1106 

Where a respondent resides in Ghindernagora, i,e., out of British 
territory, the summous or notice of r.piieal should bo forwarded to him by 
post, under a registered cover; and if he does not appear, a verified state- 
ment should be put in to show that ho is at present, or has recently 
residing there. — Sonatun Buhshee v. Gopal Chunder, 15 W. K. 31. 

Where an appellant to the High Court was unable to serve notice®^ 
the plaintiff (respondent), because of inability’ to trace the plaintiff in ^he 
place given as his place of residence, when ho (plaintiff) commenced the suit, 

’ * * • *— * - jecase 

under 

Where an appellant failed for twelve months to serve notice of apP®^ 
upon bis respondent, tho ponrt refused to allow him the opporfcunUy o 
ImvQ a fresh sommons issued and served. Where the party serving a 
notice of appeal finds the respondent absent from homo, and is told 
he is, and yet affixes the notice to the door of his house, such service 
void and of no effect. — Hcofre Okund r. Nirhan Stn^h, 20 W. B- 5— 

No appeal against an order made in the matter of the winding ® 

company under the Indian Companies Act of 1682, shall be heard by 
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appollato Court unless notico of the same is given within three weeks after 
any order complained 'of* has been made. — Prosanna Kumar v. Bant 
Kanla, 30 0. 753. See also Anand Samp v. Suflan Singh, 37 A. 609 : 
2 A. L. J. 311 and Lalah Barroomul v. OSieial Lxqxiidator, 4 C. 704. 

Form. — See Appendix G, Fonn No. 6, for Form of notice to respondent. 


15 - The notice to tho respondent shall declare that, if ho 

>• , . . does not appear in tho Appellate Court on tho 

Co„l.nl.ot nolle, 

[S. 654.] 

commentary. 


No alteration.— This rule exactly corresponds to S. 354, C. P. Code, 
1883. 


PROCEDURE ON HEARING. 


16 . (1) On tho day fixed, or on any other day to which 
the hearing may be adjourned, the appellant 
^ ” shall be heard in support of the appeal. 

(2) The Court shall then, if it does not dismiss the appeal 
at once, hear the respondent ^ against the appeal, and in such 
case the appellant shall be entitled to reply. [S. 655.] 

COMMENTARY. 

No alteration.— 'This rule exactly corresponds to S. 655, 0. P. Code, 
1882. 

Bl^bt to begin '-The respondent has no right to begin simply because 
he disputes the right of the appellant to appeal.— Rnslomji y. Kestowji, 
8 B. 287. 

It is the duty of the appellant to eatisfy the Court of appeal that the 
decision of the trial Court is erroneous . — Secretary of Siate-r. Bejoy Kumar, 
40 0. L. J. 303 : 84 I. C. 732: A. I. R. 1926 Cal. 224. In every appeal it is 
incumbent upon the appellant to show some reason why the judgment 
appealed from should be distnrbed. There must be some balance in his 
favour to justify the alteration of the judgment as it stands. — Musst. Fahru- 
ni«$a V. ifotilei learut, 25 0. W. N. 866 : 63 I. 0. 898 (P. G.). 

Hear the respondent against the appeal.— Though a respondent has 
not appeared on the date spec’fied in the notice to* him, he can appear on 
the date on which the appeal is notified for hearing on the Court’s board.— 
Hanmanthkat v, Basappa, 28 Bom. L. B. 738 : 96 I. G. 326 : A. I. B. 1926 
Bom. 424. 

Tho Court is bound, under this mle, to hear the argument, if any, 
addressed and not to permit written argument. — Trimbakv. Krishna Bao, 
116 I. C. 173 : A. I. B. 1929 Nag. 89. - 

Procednre— Whether oonnsel for one party can be beard In the 
absence of counsel for the other party. — A Court beard counsel for one 
of tho parties after the case bad been closed and in the absence of the 
counsel for the other party. Beld. that the Court acted illegally, and its 
judgment was not valid.— £r«Ao Dasy. Bam Narain, 63 I. C. 945. 

C. P. C.— 148 


i 
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For the procedure to bo adopted in hesriug appeal of a case in ’which 
‘the records of the original Court had been almost wholly destroyed, see 
Sara Kutiar v. Sheilch Asialullah^ 3 0. "W, N. xxiil (Notes). 

1 7. (1) Where on the day fixed, or on any other day to 
'Diamjssai of tip- 'which the hearing may be adjourned, the 
peal fcp appeh appellant does not appear when the appeal is 
lant's default. called on for hearing, the Court may make 
an order that the appeal be dismissed. 

(2) Where the appellant appears and the respondent 
Hearing appeal does not appear, the appeal shall be heard 
«x parte. parte. j^S. 556-2 

COMMENTARY. 

Alterations in the rule. — This rule corresponds to S. 566, C. F. Code, 
1882, with Bomo alterations. Tho word “ teAerc*’ has been substituted for 
the V7ord '* if the words “ appellant does not appear ” hare been substitu- 
ted in sub-rule (l) for the words “if the appellant does not atteod in person 
or by his pleader the word “ appear*' bas been substituted for the word 
"attend''; and the words "in hs absence,” which stood after the word 
in the second para, of the old section, have been omitted. The 
words “ the Court vxay make an order that the appeal he dismissed " bare been 
substituted for tbo words " the appeal shall be dismissed for default." 

The words “opp^ar" and boro been substituted for the 

words “attend in person or by pleader" in view of Or. Ill, r. 1, which 
provides that appearance may be in person, by recognized agent,' or by 
pleader. 

Dismissal of appeal for defaolt.— ‘Where neither the appellant »or 
his pleader was present, but '* ^ . dng the 

appeal for default, disposed ■ iased Jt, 

held, that the dismissal was ’ ... ■ . • course 

was to apply under S. 558, C. J, . , ' ■ i of tbs 

appeal.-^ Kanahi Lai v. Naubat Hai, 3 A. 619 ; Zainab Begam v. Manau'^i’' 
Susatn, 8 A. 377 This rule authorises fcbe Court to dismiss the appeal fw 
.the appellant’s default or to adjourn.jt to some other date or pass other order, 
{but it does not authorise (be Court to decide the appeal on the merits in tbs 
absence of the appoUaut . — Taker Sheikh -v. Otarurfdi, 56 0.412:1191-0. 
229 :.'A. I. R. 1929 Cal. 475 , a decision on the merits under such circumstanc®^ 
is illegal — Basudev v. Btdeshi, 6 R 612 Contra : Daulat Singh v. SrifttviHi 
57 I. C..75, which has held that the appellate Court can decide the case on 
.the merits. 

As in appeals it is not absolutely necessary that the parties should fas 
.present in person when there are constituted agents in the shape 
the ordinary practice of sending for the pleaders when the appeal is calie 
on -for hearing should not be discontinued aa it is condocire to good 
ftUhough the peon's calling at the door very often proves 
verma v.Baldeo 'Prasad, 62 A.'636 : 127 I. C. 623 : A. I.’B. 393® All. 21/- 
20 A. L. J. 633. 
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'Whcro, wbon an appeal is cillod on, tbo plaador is not absent, but is 
uopropared to go on with tho case, tho dismissal is a dismissal for default 
within the moaning of this rule, and tho appeal can thoroforo bo re* 
-admitted under S. 553, 0. P Code, 1833 (Or, XLI, r, 19). — Shibendra 
Narain t, Ktnoo liam^ 12 C. 605 (15 W. B HZ followed). But soo Ram' 
'chanira v. lifadhav, 1GB 23 ; Chtran)i Lai v. Kundan Lai, 20 A, 201 ; and 
Robert IFWfaon d Co, v. Ambiea Dan, 37 C. 529 *. 1 C. W. N 237 : Trimbak v. 
Krishna Rao, 115 I. C 173: A. I. R. 1923 Nag. 89, svheie it has been held 
'that the mare uapreparedness of tho appailaot's counsel to argue the appeal 
'is DO ground for the Oourt to dismiss tho appeal for default. 

An application by a counsel or pleader, who is instructed only to 
apply for an adionrnment, which is refused, is not an appearance within 

the meaning of the C. P. Code. Wh*" *" • ' 

'dismissed, the dismissal is one for 
appellant to apply for re-admission t 

(Or. XLI, r. 19).— SatMli Chandra v. Ahara Prasad, 31 0. 403 (F, B.): 11 
C. W, N. 329 ; 5 G. L. J. 217 {27 C. 529: 4 C. W. N. 237 overruled ; B 

O. W. N 621 approved ) ; Raiendra Ktimar r. Nabin, 36 C. 189, Alensee Devjee 
.d Co. V. Maunff Than, 62 I. C. 57 ; Mttsaliarahath v. Manavikrama, 43 M. h. J, 

317 : 16 Ij W. 431 , Ftrm of /ainaratn Ramjash v. Sitaram Marwari, (1923) 

P. 175 , Poshanjondt V, Naku, 51 M. L J. 631. In tho above Full Bench 
-ease, all the rulings regirding the meaning of the word “ appearance, " have 

been referred to, discussed and explained. 

Appellant's pleader appeared and asked for an adjournment He did not 
-withdraw from tho case but merely urged that, as the lecords wave in 
possession of his leader (counsel) who was abseot, be w.ts unable to argue 
the appeal The appellate Oourt refused to grant tbe adjournment and 
dismissed tho appeal. Beld, that although it was open to tho Judge to 
refuse the adjoucament. he was bound to write a judgment aod dispose 
of tbe oppeal. Ha could not dismiss the appeal for default . — PaUnhare 
'TarkaU v. Vellur Krhhnan, 26 M. 267 (16 B, 27 followed). 

'Where a Judge on tbe nOD'oppearaQce of tbe appellant in person or 
•'by pleader, instead of observing the direction of the law, goes into the 
-merits and gives a judgmeub against the appellant, the hppeal must be 
considered as dismissed for default of the appellant in appearing; and an 
application for re-admissioo and re-heariog ciunot be treated as one for 
review, bat must be entertained under this rule . — Mokesh Ohunder v. 
Thakoor Dasa, 20 W. B. 425. 

T'“ . ” . ■ •’ ' ' , I on the day of hearing 

'' • • ' ' . . ' . .'ourt and states that 

• ■ ' ■ : • ■ the appellant is not 

-an appearance within the moaning of Or. XLI, r. Vt.-^Ramdhan v. Blshun 
-Praanah. 5 P.L. J. 17 :'l P. L. T. 158(30 M. 274 followed). 

n »;-.-«»«/• » .1 t»rr 7 ./ dismissal of an appeal 
'for , ' ises, does not apply to a 

case ' appellant had any notice 

.that his appeal' would be hoard on the day to which the case was adjourned, 
-and on which the Judge disposed of it.-*~5Ai5 Ohunder r. AUad Monee, 5 
Wr. R. Mis. 32. 
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One of the pleaders for the appellant opened the case, and then he went 
to another Court. The other pleader for the appellant refused to address 
the Court, and the Court dismissed the appeal under this rule. SeM, that' 
the Court below had acted illegally in dismissing the appeal for default.— 
Jawahir Stngh v. Dehi SingK 18 A. 119. 

An appellate Court has power in an appeal in which the appellant has- 
failed to appear, to enter into the merits of the case and to decide the appeal 
upon the merits . — Danlat Singh v. 67 I. 0. 75 ; 2 P. Ii. T. 36. 

Where both parties make default in appearance at the hearing of an 
appeal, the Court must diamiss the appeal, and not go into the merits- 
and reverse the decree . — Muntcka Bam v. Boopnarain, Marsh, 5 : 1 Ind. 
Jnr. O. S. 36. 

Dismissal of appeal for defauU— Coroprornise thereafter.— Where* 
an appeal has been dismissed for default of appearance of both the parties 
and both the appellant and the respondent within a month of the dismissal 
hie a petition of compromise settling their disputes, with an additional 
application for restoration of the appeal. Beld, that in the cricumstances of' 
the case, the Court ought to hare restored the appeal and passed a decree in 
terms of the compromise . — Aswtni Kumar r. Sukhoda Sundari, 68 I. 0. 449. 

Non-appearance of respondent. — The absencoof the respondent on 
the day of bearing is no justification by itself for decreeing the appeal.— 
Mxiasammat Raj Bant v. Ram KUhore, 66 I. C. SB6. 

For the meaning of the word *' appearance'' seethe eases noted under 
Or. JX, r. 23. 

Appeal from order of dismissal for defenlt.— No appeal lies from an’ 
order of dismissal for default . — Buhninimayi v. Faran Chandra, 89 0. 341. 

Where no date was fixed for the hearing of an appeal and the Court 
purported to dismiss the appeal for default, held, that the dismissal was- 
without jurisdiction and that an application to set aside the dismissal was 
not governed by Art. 168 of the Limitation Act . — Ata Muhammad v. 
Shankar Das, 69 I. 0. 618. 

See nates under r. 19 of the Order. 


IS. 


Dismissal o( ap- 
peal where notice 
not served in con- 
sequence of appel- 
lant’s failure to 
deposit costs. 


Where on the day fixed, or any other day to whic^ 
the hearing may be adjourned, it is found that 
the notice to the respondent has not been 
served in consequence of the failure of the' 
appellant to deposit, within the period fixed, 
the sum required to defray the cost of serving 
the notice, the Court may make an order that 


the appeal be dismissed : 

Provided that no such order shall be made although 
notice has not been served upon the respondent, if. on any suen 
day the respondent appears when the appeal is 
hearing. ’ L"‘ 



Or. XLT, 
*fr. 18. 19. 


I\E*ADM1SSI0S Op APPEAL 


2301 


COMMENTARY. 

Alterations in the rule. — This rule corrosponds to S. 007, 0. P. Code, 
.1882, with some oltorations. 

In sub-rule (2) the words *' the respondent appears when the appeal is called 
' on for heariruj" have been substituted for the words " respondent appears in 
person, or by pleader, or by duly authorized ogont." The alteration seems 
to have been made in view of tho provisions of r. 1, Or. Ill, in which the 
meaning of the word “ appearance" is given. 

Dismissal for non-service of notice. — Tho order of dismissal should 
-nob, as indicated by the language of the rule, be made before the day fixed fo 
■the hearing of tho appcai.—Ghandra Nath v. Kaltprasanna, 35 G. 535. 

Before dismissing a case under this rule tlie Court should fix a time 
-within which process fees should bo paid into Court. — Ptirshadee Lai v. 
Umhika PeraAorf, 11 W. R. 290: 3 B L. R. App. 25. 

'Where an appeal is dismissed against one of throe respondents for non- 
-service of notice on him, the appellant cannot proceed with tho appeal as 
against the two respandonts, if the decree appealed against was a decree for 
joint possession.— v. Fash, 19 C. W. N. 290; 28 I. C. 703. 

An appeal is liable to be dismissed for default in depositing costs for 
notice to the respondent. The fact o! its having been committed by an ignorant 
karparadaz is no excuse. —Prou Chunder v, Juggessur, 11 W, R. 417. 

An appeal cannot be dismissed under Or XLI, r. 18, C. P. Code on 
account of the omission of the appellant to provide a person to Identify the 
respondent.— Nath r. Shambhu Nath, 3 P. L T. 498 : 65 I. 0. 49 
Bee Ramfol v Kaliprosad, A, I. R. 1939 Pat. 609 • 10 P. L. T. 689 ; 
120 I. C. 304. 

Appeal. — No appeal lies from an order under this rule. The proper 
-remedy is by an application for re-admission under r, 19.— AWar Singh v. 
Karm Chand, P. R, (l919) p. 448 ; but it does not take away any other 
-remedy that might be available.— S«ro/<feo v. Partap, 2 P. Ii. T. 405. 

19 . Where an appeal is dismissed under rule 11, sub- 
rule (2), or rule 17 or rule 18, the appellant may 
Re-udmission of apply to the Appellate Court for the rc-admis- 
fMdefftuu!™ * * appeal ; and, where it is proved that 

he was prevented by any sufficient cause from 
.-appearing when the appeal was called on for hearing or from 
-depositing the sum so required, the Court shall re-admib the 
^appeal on such terms as to costs or otherwise as it thinks fit. 

[S. 553.] 

COMMENTARY. 

Alterations. — ^Thia rule corresponds to S. 658, 0- P. Code, 1883, with 
-some alterations of a verbal character. The words " to impose upon him," 
•‘Which stood after the words "thinks lit" in the old section, have been 
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omitted, acd the words appeal" have boon substituted, 
for the words " may re-admlt the appeal” in tbo old section. 

Prevented by sufflclent cause.-- For the moaning of the words 
vented hy any sufficient cause" see notes under Or. IX, rr. 9 and 13, as the - 
principles laid down in the rulings under those rules will also apply to the 
rule where the similar expression, "prevented by any sufficient cause," 
occurs, 

Be-admission of appeal dismissed for default. — The affirmative pro- 
visions in this rule, that an appellant may prove that ho was “prevented 
by any sufficient cause “ from attending when his appeal was called on 
and dismissed, do nob imply the negative, namely, that an applicationfor- 
restoration cannot bo granted unless auflicient cause is shown. The effect- 
of the enactments is that, if sufficient causo is shown, restoration is made 
obligatory on the Courts, there being no discretion in the matter; whereas,- 
iu other cases the merits of the appellants case will form an important- 
element for consideration when the Court is astad to exercise its discretion. — 
Somayya v. Subbatnma, % if. 599. 

Absence of knowledge of the date fixed for the hearing of the appeal,, 
due to non'Servico of notice on tbo appellants, is a sufficient cause for failure* 
to appear when tbo appeal is called on for heai'ing within r. 19, — Muhammad 
Shari/ v. Z)i« Muhammad, 101 I. 0. 203; A. I. K. 1927 Lab, S65. Where- 
the appellant did not know the date of hearing of the appeal and the Vakil 
with whom he had entrusted the case had died, and in those circumstances 

the Subordinate Ju' a* 

absence, held, that < 

Ananthalakshm* v. ■ , . . ' " . , ' 

Appeal dismissed for default — Prevented by sufficient cause from attend- 
ing when appeal was called on for hearing— Judge’s discretion to restore 
appeal.-^Dakshinamoorthy v. itf«nicipaZ Council of Trichinopoly, 81 M. 157 : 

3 M. L T. 336. 

Eovenuo Courts should exercise some degree of lonioocy regarding non- 
appearance of counsel at the exact timo. A delay of balf-an-hour should be* 
excused. — Dhnnda v. Mahomed Din, 11 Ii. L. J. 26. 

Where the case which was tho l.-isb in the list was called earlier in 
order and time and the time given to call the counsel who was absent m 
another Court was too short, held, that tho appeal should have been restor- 
ed, — Bhagtcan Das v. Mi. Dakhan, 33 P. I». B. 420. 

Where almost immediately after an appeal 'was dismissed for default 
under r. 17, the counsel for tbo appellant came and represented that his 
absence was not intentional but that ho did not expect bis case to be called 
so soon and ^Ya3 therefore busy in another part of the Court, and urged that- 
liis client ^vas a purdanashin lady whose interests would suffer ;f tho appeal 
was not restored, it was held that under those circumstances the aPP^ 
should be restored. — Laehhman v. HfKran Lai, 234 I. C. 120 ; A. 1- 1^* 
1932 Lab. 65. 

An appeal dismissed on account of failure to pay printing charges ca^* 
not be restored under Or. XLT, r. 19. — Chennarayappa v. Munioppa, 

Mj-s. L. J. 44. Bat tho Court can in tho oiaroiso of its inherent power 
restore tho appeal. — Dhayani v. Jshah, 334 I. 0. 1169 ; A. 1. E- 1931 bin >■ 
163. 
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A decree oJ a Division Bench o! tho High Court, dismissing an appeal 
‘or default in depositing tho estimated costs of preparing paperbook, can 
jnly be set asido by an order under S. 626, 0. P. Code, 1882 (Or. XLYII, 
f. 4) and not by an order under this rule.—- Fahm«nms5a v. Dcoki Pershad, 
24 C. 350(F. B.): 1 C. W. N. 21 (23 0. 339 partly ovemiled): Anant 
Potdar V. Mangal, 4 P. 704 : 91 1. 0. 483 : A. I. R. 1926 Pat 27. But this 
is no longer the view taken under the present Code, under which it has been 
held that the court-fee payable on an application to tho High Court for the 
restoration of an appeal dismissed lor the non-payment of printing costs is 
Rs. 2 under Art 1, Cl. id) of Sch. II to the Court-fees Act — Nahni Sundari 
r. Noreudra, 36 C. "W, H. 248 ; Hari Dasi v. Sajani Mohan, 36 0. 'W. H. 
564 (in which various cases have been discussed). 

Y'here an appeal is dismissed on account of unpreparedness of the 
pleader, the dismissal is a dismissal for default under S. 556, 0. P, Code, 
1882 (Or. XLI, r. 17) and tho appeal can therefore be re*admitted under 
his ride. — Shibendra Naram v. Ktnno Ram, 12 C. 605 (l5 W. R. 143 
followed). See, however, Ramchandra v. Madhav, 16 B. 23 ; Ghiranji 
Galv. Kundan, 20 A. 294 ; Robert iroljon Co, v. Ambtca Dasi, 27 0. 
529 : 4 C. W. N. 237 ; and Jatcahtr Stngk, v. Debt Stngk, 18 A. 119. The 
Pull Bench case of Satisk Chandra v. Ahara Prasad, 34 0. 403 : 11 C. W. N. 
329 : 5 C L. J. 247, noted under r. 17, has set at rest all the conflicting 
rulings on the point, and ’all rulings have been referred to, discussed, and 
sxplained there (overruling 27 0. 529 : 4 C. W, N. 237, and following 8 
D. "W. N. 621). See notes under r. 17. 

■Where when an appeal was called on in the lower appellate Court, 
the pleader for the appellants was not present and the appeal was con« 
seqnently dismissed lor default, and subsequently tbe appellants put in 
a petition for restoration on the ground that the pleader was, at the time 
when tbe appeal was called on, engaged in another Court arguing another 
appeal, and the appplication was rejected, held, in second appeal, that 
under these circumstances, tbe lower Court ought to have re-admitted 
the appeal as a matter of course, because there was no wilful default or 
real carelessness, such as would justify the order refusing to restore tho 
appeal, and that tbe High Court has ample powers to restore an appeal for 
sufficient cause. — Mrigendra v. Dtbalcar, 44 C. L. J. 165: 97 I. 0. 573: 
A. I. E. 1926 Cal. 1231. 

Tbe fact that tho counsel was engaged in another Court when the appeal 
was called on and had sent word to the Header of tho Court for a short pass- 
over, is not sufficient to set aside the dismissal for default and re-admitting 
the appeal. — Saif AU v. Chiragh Ah, 68 I. C. 785. But where the appellant’s 
pleader appeared soon after the appeal was dismissed, it was restored on the 
ground that the failure to appear was unintentional, — Balmohand v. TTasir, 
5L. L.J. 47: 79 1.0,279. 

On an application under this rale for the re-admission of an appeal 
which had been decided ex parte against tbe applicant, it appeared that be had 
been misled by reason of tbe appeal having been transferred from the file of 
one Court to another, no notice of the transfer having been given to him by 
the pleaders in the case. Held that, under tbe circumstances, the applicant 
w-as entitled to have the appeal re-admitted.— 27orain Stngh t. Bheiirab 
Churn, 8 0. L. B. 350. 
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An application for rd>admission of an appeal dismissed under tbis role 
should bd made to the Sub'Judge or to the Assistant Judge who disposed of 
it and not to the District Judge. — Sahharam Lakshman v. Govind Jcii, 
15 B. 107. 

The carelessness of an advocate’s clerk does not constitute *' auflicient 
cause.”— ilfawnp Than v. Zainat Bibi, 3 B. 488 : 92 I. 0. 208 : A. I. R. 1926 
Bang. 60. 

The excuse that it was raining and hence tlio appellant's pleader was a 
little late in coming to Court, is not a snOlcient reason within this rule for 
restoration of appeal dismissed for default ; Kumar Satya Kara v. 2Ihd. 
Eamedulla, 96 I. C. 377 : A. I. B. 1926 Cal. 1152. 

Where a memorandum of appeal was insufficiently stamped and the 
deficiency not having been made up within the time allowed, the appeal was 
wi'ongly dismissed for default instead of being rejected ; fjeJd, that it could 
nob be restored under Or. XDI, r. 19, which has no application to such a case ; 
Surajpal v. Utim Pandty, 63 I. G. 99 : 6 P. L. J. 625 ; Anant Potdar v. 
Manoal, 4 P. 704 : 91 I. C. 433 : A. I. R. 1026 Pat. 37. 

Where at the time of the bearing of a case low down in the list by the 
trying Judge transferred without notice to the appellant, the appellant's 
counsel was not present in Court and the appeal was conseguently dismissed 
for default, held, that thero was no causo for restor.ation of the appeal ; Kanak 
Okand V. Sajjad Hussain, 71 1. C. 813. 

” Shall re-admit the appeal.” — The word *' shall ” has been substitu- 
ted for the word " may,” which occurred in the old Code. 

An application for restoration under this rule should not be dismissed 
without giving the appellant an opportunity of being heard.— Sinyh 
v.Bimphrcy, 1201. 0. 791; A. 1. R. 1930 Lah. 112; 31P.L. R. 906; Gopal 
V. Kanshi Bam, 132 I. C. 5 ; 30 P. L R. 969 ; Hemanta Kumar v. Punchanan, 
57 I. C. 762 : JaUndra v. Suradhant, 105 1. 0. 851 ; A. I. B. 1928 Cal. 102. 

Other remedy. — The applicant, if be is still within the period of 
limitation, may file another appeal and is not bound to confine himself to the 
remedy of restoration — Suraideo v. Partap Eai, 2 P. 739 .* 76 I. 0. 284 : 
A. I. R. 1923 Pat, 514 . (1923) P. 213. 

Appeal. — An appeal lies from Ian order of refusal to re-admit an 
appeal under Or. XLIII, r. 1. Cl (i), bub an order under this rule re- 
admitting an appeal is not appealable.— Kunioar v. Thahur Das, 34 A. 
464 (22 0. 981 followed), 

2,0. Where it appears to the Court at the hearing that 
Power tooajoorn ^ny person who was a party to the suit in the 
hearing and direct Courfi from whose decree the appeal is pre- 
pergons appearing ferred, but who has DOt been made a party to 
Interested to be fcjie appeal, IB interested in the result of the 
made respondents appeal, the Gourt may adjourn tho hearing to 
a future day to be fixed by the Court and direct that suen 
person be made a respondent. L^* 55J.J 
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COMMENTARY. 

Alterations. — Tlsia rule corresponda to S. 559, 0. P. Code, 1883, with 
•«om6 verbal alterations only. 

Tbo rvord " ioherf“ has been anbstituted for the word “if '’in the 
beginning, and the word "preferred” has boon substituted for tbo ^Yord 
mado," which occurred in t)ie old section. 

Applicability of the role — Two conditions aro necessary to enable 
the appellate Coart to exorcise tho power conferred by this iulo;(l) that 
the person was a partj' to the suit in the original Court ; and (2) tliafc ho is 
interested in tho result of tho appeal. This rule does not only apply to 
cases where there is any doubt as to a party being a necessary party but also 
applies to persons who are admittedly necessary parties ; go also it not 
only applies to cases where the Court itself discovers tho defect as to the 
non-joinder of parties but also tbo cases whore tho appellant applies for tho 
addition of a partj '. — Chtraj Din v. Samanda, 8 L. L. J, 473 : 97 I. 0. 
923 : A. I. R. 192G Lah. G39. 

Tho provisions of rr. 20aud 33 of Or. XLI should bo used sparingly and 
<jnly in cases where full justice cannot bo done or where tho appeal anyhow 
ro'Opens tho whole of tho question decided.— Ferure A. Cooper v. Secretary of 
State, 111 I. 0. 692 ; A. I. R. 1929 Lah. 947. 

Adding of parties under this rule.— It is a question for the Court in ' 
its discretion to determine in c-acb case whether or not it will naalrean 
order for tho addition of .a p.arty as contemplated by this rule — Amlook 
Chand r. Sarat Chunder, 38 C. 913 (919) ; ifidnapur Semtndart/ Co, v, 
Amuha, 63 0. 753 : 95 I. 0. 649 ; A. L R. 1926 Cal. 893. 

A respondent is entitled to attack an adverse finding of the lower Court 
in support of the decree and tho appellate Court must consider tho correct- 
ness of the finding and for that purpose has power to add a party respondent 
whose interests are effected by the finding The powers of the appellate 
Court to add parties in appeal aro not confined to Or. XLI, r. 20, but are 
also governed by Or. XLT, r, 22 . — Baluswami Alya v. Ztokshmana Atyar, 44 
M. G05 (F B.) ; 41 M. L. J. 129: 29 M. L. T. 386. 

■Where a defendant has acquired a valuable right under the decree, he 
cannot be made a party to the appeal after an appeal against him has become 
barred by limitation. — jlfa Than May v. Mahomed Eusoof^ 9R G24; 335 
I.C.645: A. I. R. 1932 Rang. 16; Munir Uddin v, Raisul'H^isa, 9 O. W. N. 
€87. 

Tho Court will not under this rule add represantativos of a deceasod ' 
party to save an appeal that has abated . — Kali Dayal v. Kayendra, 24 
O. W. N. 44 ; 54 L 0. 822 ; Manindra v. Bhayahati, 30 C. W. N. 45 ; 90 I. 0. 
986 : A. I. B. 1926 Cal. 335. 

"Is interested in the result of the appeaI-”—Tho3e words must be 
given tbeic natural meaning and cannot altogether be disregarded in con* 
strning the rule. A defendant against whom a suit has been dismissed and 
who has not been impleaded as a respondent within the prescribed time in 
an sppealis not a person who '* is interested in the result of the appeal" 
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within the meaning of this rule, and id any case, the onus probandi rests on 
the appellant, who mores the appellate Court to exercise its powers under 
this rule to show what is the nature of tbo interest of the defendant so 
sought to bo made a respondent to the appeal. — V. P. B. V. Okokalingam v. 
Seethai Ache, 55 I A. 7: 6 E. 29 (P. 0.) ; 32 C W. N. 281 : 47 0. L. J. 136 : 
107 I. 0. 237: A. I. E. 1927 P. 0. 252: (1923) M. W. N. 20: 27 L. W. 1 : 
4 0. W. N. 1231 : 30 Bom L. E. 220 : 26 A. L, J. 371 (on appeal from. 
F. P. B V. Chokalingam v. Seethai Ache, 2 B. 541 : A. I, E. 1925 Bang. lOS); 
SaUiprasanna v. Naliniranjan, 58 C. 923 : 133 T. C. 177 : A. X E. 1931 Cal. 
738. See also Dipan v. Sapil, 29 A. h. J. 1004: A. I. E. 1933 AH. 120 ; 
135 I. C. 653. A person against whom a suit has been dismissed and who is 
not a party to the appeal is not *' interested in the appeal " for the purposes of 
Or. XLI, r. 20. That rule contemplates a person being made a party to the 
appeal at the time of the hearing of the appeal, because it contemplates that 
the Court must be in full possession of the facts so that it maybe in a position 
to say whether or not any person is interested in the result of the appeal. 
The rule does not conkomplato that a person should be made a party to the 
appeal simply in order to enable one of the respondents to prefer a cross* 
objection against him. — Bajendra v. Mahes Lata, 63 C. 270 : 91 L' 0. 649 : 
A. X E. 1926 Cal. 633. 

It is not competent to an appellate Court to implead, under Or. XXI, 
r. 20, a person who had not been made a party to the decree though be bad 
been a party to a suit, as the person is not “ interested in the result of the 
appeal." To hold that an appellate Court can implead a person who has 
acquired an absolute right by the lapse of time or by the omission of tbs 
name from the decree, would amount to denying all finality to litigation.^ 

Maharaja of Faridkot v, Anant Bam, 97 I. C. 338 : 8 L. L. J. 833 : A. 1. E. 
192G Lah. 499. 

Where neither the appellant nor the respondent derives their claim in 
respect of the dispute in appeal from a party to a suit but not joined in 
appeal and from the nature of the appeal itself it is evident that either the 
success or the failure of tbo appeal will in no way injure the interest acquiraa 
by tho party under the decree appealed against such a party is not a 
sary party to the appeal — Ma On T/wn v. Ma Ngwe Yin, 7 E. 398 : A. X " 
1929 Rang 265 (distinguishing G E. 29 (P. C.), ajite). 

Joinder of respondents in appeal. — It is quite open to the appellate 
Couit, with reference to tho terms of this rule to add a party as respondeat 
to an appeal, when no appeal had been made against him. — Sudson^- 
Basdeo Bajpye, 26 C. 109 3 0. W. N. 76; Btshun Chum v. Jogendra Bath, 

2U 0. 114. See also Upendra Lai v, Gmndra Nath, 25 C. 565 : 2 C. W. R* 
425 [approved m Bup Jaun v. Abdul Kadir, G, Q42 {P. B,): 

496 ; Soiru Padmanabh y. Naravanrao, 18 B. 520 ; and Kanagappa v. Sokka- 
Unga,15 M. 363). But see Jlfha Bam w Baikishen, 5 A. 26B ; 

Subramanian v. Veerabadran, 31 M. 442 : 18 M L. J. 452, noted below. 

Madras case has been commented on in 13 G, W. N. at p. Ixxviii (78)- 

Where through a mistake on the part of an appellant’s legal 
names of certain defendants who are interested in the result of 
are omitted from the memorandum of appeal, the Court has ^ 

them as parties under Or. XLI, r. 20.— J?«oiiarcn v. Nathu, 63 I. C. 
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An appcllato Court has power to implead only such persons as parties 
to tho appeal ns were parties in tho trial Court and wore not made parties- 
to the appeal but not those who are ccmpleto strangers to tho suit. — JJusst, 
Salman V. Nur Muhammad Khan, 731. C. 136(18 A 332 relied on) ; Monjiram 
V. Maneklal, &3 B. 503: 119 I. C. 654: A. I. R. 1929 Bom. 353: 31 Bom. 
L. E. 672. 


A Eeceiver is not a necessary party to nn appeal in which tho very- 
order of adjudication (as a consequonco of which tho Eeceiver was appointed) 
is in question. — Mott Sam v. Ketcal Sam, A. I. E. 1928 Lah. 202 : 9 L. L. J, 
550: 105 I. C. SG9. 

Where the pleader for plaiofifr^appollant did not implead co-plaintiffs 
in tho appeal under a mistsVen view of Or. XLI, r. 4. tho Court allowed 
them to bo joined ns respondents at tho hearing. — Sarn Khan v. Jan Mahomed, 
A. I. E. 1928 Lah. 43 ; 106 I. 0. 313. 

Where owing to the bona fide mistake caused by a similarity of names- 
of two persons who were parties to a second appeal, the name of one of 
these persons was lelt out in tbo Letters Patent Appeal filed agaiasc a 
deciaiou in tbo second appeal, the High Court had power to correct the* 
mistake and allow the memorandum of appeal to ho amended by inserting 
the proper name and bringing on the proper party.— iTtm/jat/na v. Manakke, 
117 I. C. 796. A. I, E. 1029 Mad. 343 50 M. L. J. 316 : (1929) M. W. N. 
874: 20 L. W. 54G. 

Looking at the language of this role apart from authority, it would 
appear to have been inserted to protect parties to the suit who had not 
been made respondents in tho appeal, from being prejudiced by modifica* 
tions made behind their back in the decree under appeal. Tho party 
whom it IS Sought to bring on should havo bad an interest in tho Result 
of tho appeal, that is to say, be must be shown to be interested in the 
result of the appeal before ho is brought on; for once ho is brought on he< 
may be said to acquiie an interest as a result of being brought on. When 
a defendant has been exonerated and there is no appeal against so much of 
the decree as exonerates him, no dccreo can be passed against him in an 
appeal by any of tho parties to a suit as ho is no patty to such appeal and ho 
cannot bo said to be interested in the result of such appeal by another party 
unless the decico sought to bo obtained against the respondents in tho appeal 
would have the effect of prejudicing him in some way or other. A decree 
having been made against a wrong party, it is not competent for the appellate 
Court, in appeal by that party in which tho decree-holder alone is made 
respondent, to bring on the record those persons against whom tho Court of 
first instance should have made tho dccreo. — S?fbrowc«»a« v. Veerabadran, 
31 M. 442 ; 38 M. L J. 452 ; 4 M. L. T. 104 (5 A. 266 /olhtced ; 25 0. 665- 
notfoUou'ed ; 31 0. 643 referred to). 

In a rent suit one of the tenants bad not been j'oioed as & party, but 
be had received a copy of the summons and had been represented by a 
pleader alter he had filed a written statement. In tho appeal also tho said 
defendant was not made a party bat the District Judge after he had- 
delivered j'udgment issued notice to him informing him that his name had 
been added ns n party defendant. Held, that no usefol purpose could bO' 
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-served by adding in the appellate stage, a party defendant if he had cot 
been made a party to the appeal and after judgment in the appeal had been 
■delivered, he could not be bound by tbo insertion of bis name on the record 
a defendant. — Bur^ndra Hath v. Aghore l^ath, 25 0. W. N. 525. 

Where a mortgagee after obtaining a decree against two oat of three 
mortgagors, appealed against the third mortgagor alone, and the appellate 
‘Court held that the appeal was not properij' constituted, ho cannot thereafter 
be allowed to implead the other mortgagors as parties. — Tulsidas v, Ahmed, 
115 1. C. 305: A. I. E. 1920 Sind 120. 

Where a parti’ to a anik was not Impleaded in the appeal but it appeared 
that the omission was due to an oversight and that the party whose name 
was omitted was not a contesting party in the suit, the proper procedure for 
■fche Court was not to dismiss the suit on n technical ground but to exercise 
the powers vested in it under Or. XLT, r. 20. — Jalal Bin v. Barim Bdkhsh, 
124 I. G. 632 • A. I. E. 1930 Lab. 295: 11 L. L. J. 523. 

Joinder of coTespondent. — The appellate Court has jurisdiction under 
Or. XLI, r. 20 to add a defendant as co-respondent when the plaintiff, the 
-solo reapondeut in the appeal, preferred a memo, of cross-objections against 
him. — Perenttswamt v. Palantandt, 11 L. W. 602, 

Order XU, r. 20 and Or. XXlI.-'Order XLI, r. 20 is not intended to 
•override the provisions of Or. XXII; the right obtained by a respondent 
when the appeal abates as against him, is a valuable right and should not be 
lightly treated. Order XLI. r. 20 will only apply where there is en appew 
pending in the Court on which a dectsiou may bo given by the Court, ana* 
there is no power in a Court to revive a dead appeal or to give power 1° 
appellant to present an appeal where there is none at all in the file of the 
Court.— Endrt Narayan v. E. I. By. Go., 5 P. 765 : A. I. E. 1927 Pat. 23. 

Adding of parties in second appeal. — The Court in second appeal is 
-compatent to bring on the record per . . - - - joined m 

the suit, but were not joined in the 1 ilalathn 

V. Eovamel, 19^. 151 ; DuryaCharan ’ Padarath 

V. Stian Singh. 82 I. 0. GOO. But the Allahabad High Court has tahen a 
-contrary view in Chunni r. LalaBam, 16 A. 5 aud in Pachkauri v. 
EJiilatvan, 37 A. 57, 

Power of appellate Court to add respondent — Limitation. — 
power of the appellate Court to make a person respondent under this rule 
not affected by the Limitation Act. — Sokna y. Khalak Singh, 13 A. 78; 
Bindeshri Naik v. Ganga Saran, H A. 154 (P, B.) ; Alanickya Moyee v, Borodo 
Pnsaa,9C. 355:11 0. L.B. 430; UpendraLalv. GirindraNath.95p. 5fi»; 

2 G. W. N. 425 (approved in Bup Jann v. Abdul Kadir. 31 0. 643 {P. B-' • 

8 0. W. N. 496 ; not followed in S«6ramanto»i v. Veerahadran, 31 
442 : 18 M. L. J. 462). See also Mating An Gale v. Ma Mtn Han, 66 L O- 
3B5 ; Municipal Committee, Bhera v. SWrram, 75 I. 0.80; Aniar 
Eanshi, 76 I. 0. 285; Wazir Singh v. JanW Bar, 97 I. 0. 174: A. L • 
1926 Inh. 679; Girish v. Sashi Sehharestcar, 33 O, 329 ; Amlook Gha • 
Sarat Chunder, 38 0. 913 (918-919) ; Skahab Bin v. Miran Bamn,^ 
I.C. 549: 79P.E. 1914; Beo Karan y. Nathu. A. I. E. 1921 Nag. w * 
Mt. Satcami v. Jiman, A. 1. E. 1929 Lah. 120 : 103 I. C. 223 ; 

Kewal Ram. A. I. E. 1928 Lah. 202 : 9 L, L, J. 550: 105 I. 0. 569. 
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Tho Limitation Act doc3 not contract the power of the Court under 
this rule to allow persons, who wero parties to the proceedings in tho Court 
below but were not made respondents at tho time when tho appeal was- 
• 1 •> I . j it makes no difference whether 

to bring in those persons as res* 
issary for the ends of justice that- 
they should be added ns respondents. — Girisk Ohander v. Sasi Sekharesroar^ 
33 0. 329 (9 C. 355 : 12 C. 642 referred to). 

■Where in an administration suit the District Court awarded one-fourth 
share to the second defendant, he has acquired a valuable right, namely, to 
have tho estate distributed on the basis of that decree and he cannot be 
made a party to tho appeal after an appeal as against him has become barred 
by limitation. Tho test of the competency of the apnoal os against the 
other parties is whether tho effect of the appeal would be to bring intn 
existence two inconsistent decrees, one of tho High Court and the other of 
tho District Court, with respect to tho subject-mattor of the suit ; where the 
result of allowing tho oppeal would be to vary the decree passed by the- 
District Court which as between tho parties to the appeal and tho second 
defendant has become conclusive, the appeal is incompetent even as against- 
the other respondents — jl/o Than May v. Mohamed Eusoof, 9 B. 624 : 
185 I. 0. 645 : A I. R. 1932 Bang. 16. 

Ir.here&t power of Court to add partios. — Powers of a Court to 
implead parties under S. 161, C. P. Code, are circumscribed by Or. XLI, 
r. 20, and it is only in exceptional circumstances that the inherent powers 
under S. 151 could be invoked.— HoKman v. Mur Muhommad Khan, 73^ 
I. 0. 1S6-. A I. R. 1923 Lab. 490. 

Form.-— For Form of notice to a p.uty to a suit not made a party to- 
the appeal, see Appendix G, Form No. 7. 

2 1 . Where an appeal is heard ex parte and judgment is- 
pronounced against the respondent, he may 
Be-hearing on apply to the Appellate Court to re-hear the 
appUcation oi res- appeal j and, if he satisfies the Court that th& 
whom « pi/^de* WES not duly served or that he was pre- 

Treeniadc. * vented by sufficient cause from appearing when 
the appeal was called on for hearing, the Court 
shall re-hear the appeal on such terms as to costs or otherwise 
as it thinks lit to impose upon him. [S. 560.] 

COMMENTARY. 

Alterations.— This rule corresponds to S. 560, G. F. Code, 1882, with 
60 IU 0 alterations. 

The words "in the absence of the respondent" which stood after 
the woid "ex parte" in the old section, have been omitted; and the 
word " prcncuticed " has been substituted for the words "is given,"’ 
after the woid "judgment.” The other changes are merely verbal. 
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" Sufficient cause. " — For the meaning of fclie words was prevented 
by sufficient cause, " see notes nndor Or. IX, rr. 9 and 13. as the principles 
laid down in the rulings under those rules, are equally applicable to this 
role, in which tho siinilar oppression, *' prevented by sufficient cause ” occurs. 

Appeal heard ex parto—Appllcation for re-hearing— Sufficient 
oause.— Where a respondent bad rccetred no intimation of the date of hear 
ing of an appeal from his pleader’s clerk who owing to his illness had been 
■compelled to go home, tho papers of the case being with him, and who 
did not give information to the cUents of the day fisod for hearing, and the 
appeal was heard ex ;>ar/e on the dato of hearing, field, that it was a suffi* 
cient causa within the meaning of this rule for the re-hearing of tho appeal. — 
Kailash Ohunder v Rama Nath, 2 0. W. N. 414. 

Where after some infructuoos attempts to serve the respondent, 
substituted service was ordered and the appeal was heard ex parte, it is still 
open to the respondent to show if he can, that he was never duly servedln 
the sense that knowledge of his opponent’s claim has been brought to 
him, even though the formalities of substituted service have been carried 
through.— Gyauammai v. Abdul Hussain, 55 M. 223; 134 I. 0 1233; 
A. I. B. 1931 Mad. 813 ; 61 M. L. J. 920 ; (1931) M. W. N. 1069 ; 84 L. W. 496. 

Notice was given to tho respondent’s pleader of the day fixed for 
hearing, but he refused to accept service and did not inform his client that 
such notice was given. The appeal was heard et'parU no one appeacing for 
the respondent; held, that the laches of the pleader is nobasaffifiient grou^ 
for restoration of theappeal.— flor Prowi v. Abdul Rahman, (1905) A. W. N. 
44. 

An applicant presenting a petition for the re-hearing of an appsal. 
•decided cr paric, must, at tho time of making such applicatioa, bo prepared 
to satisfy the Court that the notice of appeal w.as not duly served upon him, 
or that he was prevented by sufficient cause from attending when the app3al 
was called on for hearing — Anunda Shaha v. Kema Bsbsa, 6 C. 548. 

Where an appeal has been heard ex parte, a re-heartng cannat be granted 
hy the Court on an application under 3 569, 0. P. Code, 1333, except upon 
legal evidence produced by the respondeat of the facts necessary to oatit’s 
him to such re-hearing. — Hakomed Kalun v. Dlnomoyee, 8 0. L. B. 113. 

A respondent engaged two pleaders on the day of hearing; the senior 
plesder being ill transferred his brief to another pleader, whom the -Tudgo 
declined to hear as his name did not appear in the vakalatnama. The jan*o^ 
not being I nstrucfced to argue applied for a day's poatponemant to get himself 
ready. This was refused and the appeal decreed ex parte. Held, that th® 
Judge ought either to have allowed the pleader who appeared to argue the 
case or allowed an adjournment,' making if necessary an order 
favour of the appellant.?— Krishna y. Bisknu Ohandra,'35 0- ' 

12 a. W. N. 838 : 7 0. L. J. 426. 

Where counsel for respondent avaa unable to appear at 
because tho respondent's agent, liad taken away the papers, it was held t a 
this WAS nob a “ sufficient oiusb ” for -w-hearing the appeal.— 

Nawal Sinffh, 39 A.' 388. 
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.This rulo applies to a case In which tho rospondont has boon provontod 
"by suflicient causo from attending when tho appeal was called on, whether 
-appearance has been entered for him or not.— JSiai v. Krithni Narayan, 
11 0. L. R. 1G4. 

"Whero pleaders were engaged on behalf of tho respondent, but they woro 
unavoidably prevented from appearing, held that although falrfiZa/fiomoj had 
been filed by the defendant's picadors, tho defendant could not bo said to 
have appeared in person or by pleader and tho order made under this rule 
■was correct . — Shco Churnv.Beero. Lall, 11 C. L. R C37 (7 W. R. Ql Jollou'ed). 

Held by the Full Bench, that a respondent in whoso absence the 
appeal has been heard tt parte, and against whom judgment has been 
^iven, may prefer a second appeal from tho decree under tho provisions of 
8. 5S4, C. P. Code, 1882, and his remedy is not limited to an application 
under this rule to the Court -svhich passed the decree to ro*hear tho appeal.— 
AJudhia Prasad v. Balmulcand, 8 A. 354 (P. B.) (4 A. 387, and 6 B. H. 0. R. 
IGl referred lo). 

An appeal was heard ex parte in tho absence of tho respondent ; he then 
applied for rehearing, but his application was refused. Meld that be was 
not debarred, by reason that ho had not appealed from the order refusing to 
Te'hear tho appeal, from appealing from the decree of tho appellate Court.— 
Hamjas r. Baijnath, 2 A. 607. 

A defendant who obtains a judgment in his favour in the Court of first 
instance and who, ou appeal by the plaiotifT, does not appear at the bearing 
of the appeal or present a petition for a re*hearing, may present a second 
appeal against the decree of the lowor appellate Court. — Ez parte Moda- 
■latha, 2 M, 75. 

An application for rediearing of an appeal presented originally within 
the period of limitation but returned for amendment, and presouted after 
-amendment, after the period of limitation, cannot be rejected as long out of 
time — Shafna Prasad v. Tahi Mulltk, 5 C, W. N. 816. 

This rule applies to a case where the respondent is absent and not dead 
At tbe time of hearing , — Sowdamini v. Qanga Kumar, 3 0. L. J. 35*». 

Appeal. — An appeal lies from an order of refusal to re-hearan appeal 

-under Or. XLin, r. 1. Cl. (/)• 


22. (1) Any respondent, though he may not have 

appealed from any part of the decree, may not 
only support the decree on any of the grounds 
decided against him in the Court below, but 
take any cross-objection to the decree .which ho 
could have taken by way of appeal, provided^ 
be has filed such i objection in the appellate 
Court within one month from the date of 
service on him or his pleader of notice of the day fixed for 
hearing the appeal, or within such further time as the Appellate 
Court may see lit to allow. 


Upon hearing, 
*reipondent tn&y 
object todecree as 
If he h&d prefer- 
red separate 
Appeal. 
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(2) Such cross-objection shall be in the form of a 
Form of objec- memorandum, and the provisions of rule 1, bo 

tion and provi- far as they relate to the form and contents 
aicDs applicable Qf fcfjQ memorandum of appeal, shail apply 
thereto. thereto. 

(3) Unless the respondent hies with the objection a 
•written ackno'VN'ledgment from the party who may be affected 
by such objection or hie pleader of having received a copy 
thereof, the Appellate Court shall cause a cop 3 ' to bo served, as 
soon as may be after the liUng of the objection on such party 
or his pleader at the expense of the respondent. 

M) "Where, in any case in which any respondent has 
under this rule filed a memorandum of objection the original 
appeal is withdrawn or is dismissed for default, the objection 
BO filed may nevertheless be heard and determined after such 
notice to the other parties aB the Court thinks fit. 

f5) The provisions relating to pauper appeals^ shall, bo 
far as tnev can be made applicable, apply to an objection under 
this rule. [S. 561*] 


COMMENTARY. 

Alterations in the rule.— This rule correajionds to S. 561 of the 
C P. Code, 1882, with some additions and alterations. 

The alterations made in sub-mles (3) and (2) are merely verbal, vw., 
the word “/fom ” has been substituted for the word “ against,” and the 
word ” CTOSi-chjeation" has been eabstituted for the word ** objeotioa. 

In Bub-rnla (3) the words the party who may be aftcUd by 

objection or his pUader," been substituted for the words "from the’ 

appellant or pleader,” which occurred in the old section. 

Sub-rule (4) is new. It has been inserted to sot at rest the seversl 
conSictiog rulings on th<^ point. 

Sub-role (5) corresponds to the last paro. of S. 561, 0. P. Code, l883^ 
with soma verbal changes only. 

Support the decree. — Though a person who has not appealed from a 
decree cannot question its correctness bo can support the decree on reason 
not given by the lower Court under this rule. — Baj Kumar dayanM 
Prasad r. Mirea Ekbal. 5 P. h. J. 339; 55 I. 0. 214. A 
although ho may not have appealed against any part of the 
support the decree on any of the grounds decided against him io th® ^ , 

below ; and it is only when he tabes exception to the decree that he is ° _ 
to prefer an appeal or take cross-objection. Therefore where 
sued for money under a mortgage giving orodit for Es. 245 which ho 
to be the value of certain grain and cattle delivered to him by the mortgag 



• Or. Xtil . 
‘ ' T. 22. 


• CnOSS-ODJECTIOKS 


2363 


and the defendants alleged that the value woe Bs. 350 and not Bs. 245 and 
also alleged a furtbor payment of Ba. 320. and the trial Court was of opinion 
that the valno was Bs. 245, but it was also of opinion that the plaintiff was 
not entitled to compound interest claimed by him, and the plaintiff appealed 
against that decision, the defendants, who did not dispute the, correctness of 
tbo amount decreed against them, were competent to show to the appellate 
Court without preferring a separate appeal themselves, that the amount for 
which credit bad been given by the trial Court had been wrongly calculated 
so far as the value of the grain and cattle was concerned ^Shankar Lai v. 
Hadari Singh, 7 I. C. 484. / 

A party who is competent to accept the lower Court's decision can 
resist the appeal from that decision ou the ground that the decree errs in 
favour of the appellant. In such a case the respondent not having appealed 
'■nor filed cross-objections, cannot ask that the decree should be altered in his 
favour, but he is entitled to urge that if he can show that the decree errs in 
favour of the appellant, it should not be disturbed. — Muhammad Ah v. 
Partna 27and, 45 I. G 232; 48 P TiV R. 3918. The two last mentioned 
cases have bean distinguished by the Madras High Court in Sn Hangav. 
Srinwata, 50 M 866 ■ 104 I C. 472, in which it has been said that in the 
farmer case what was really held was that oven though an item in an 
account may be found by the Court of appeal against tbs respondent, and on 
that footing the amount for which a deciee has been granted by the lower 
Court may have to be increased, still the decree might be supported by 
showing that in respect of some other item the Court below made a mistake ; 
but when the relief granted depends upon the adjudication by the lower 
Court with respect to rights or causes of action, it is inconceivable that 
such a decision or adjudication shall be sought to be attacked in the 
appellate Court without any notice wliatover Thougii the word " decree ’* 
has been used in this rule, what the rule contemplates really is the decision 
by the Court below, and merely enables the decision arrived at to bo 
supported on grounds other than those on which the lower Court proceeded. 
The same view has been taken in Kishan Kishore v. Dm Mahomed, A. I. B 
3929 Lah. 684 and Gangama v. Veerappa. 131 1. C. 833 : A. I. B. 1931 ilad. 
513. The High Court of Patna has taken a contrary, view and held that the 
words " support the decree "do not merely mean “ support the decision ’’ 
and it is open to the respondent who has not filed any cross appeal or objec- 
tion against the decree awarding compensation in land acquisition proceedings 
to urge in bar of further enhancement a ground which has been decided 
against him in the lower Court and which if accepted in entirety would have 
resulted in the dismissal of the plaintiffs suit. — Gokul v. Secretary of State, 
12 P 659. 

The Privy Council has laid down that where a particular issue is decided 
against the defendants but the decree is entirely in their favour, it is not 
necessary for them (in an appeal preferred by the plaintiff) to file a notice of 
objection ; and they can support the decree on the ground that the said issue 
ought to have been decided in their favour. — Lala. Gauri Sanker v. Janki 
Pershad. 17 I. A. 57 : 17 C. 809 (813^14) (P. 0.). See Bhagoji v. Bapuji, 13 B. 
75, in which it has been held that where a decree is in favour of the respon* 

• dent, the appellate Court is not entitled to accept facts found by the Court of 
■/ first instance as incontestably proved merely because the respondent has not 
C,P. C.— U9 
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filed any cross-objections fco the decree (followed in Skeockaran v. 
ratan, 108 I. C. 801 : A. I. B. 1928 Nag. 181). See also Shrish v. ^tingri, 9' 
C. W. N. 14, in which it has been held that it is nofc necessary to entitle a res-' 
pendent to support a decree upon a particular ground that the ground should' 
have been in ^press terms decided against him, and U it has not been decided 
in his favourit must be taken to have been “decided against him ” within the 
moaning of S. 561 of the old Code (». e. the pi'esent rule). It has also been held 
’that this rule in no way prevents an appellate Court from upholding the 
decree of the lower Court on* any ground which 'in law warrants such up- 
holding, even though that ground may oothave been referred to, or disallowed 
in the lower Court. — Eeceiver of NtdadavaU Estate v. Vegasma, 23 M. 42r 
(435). 

An application to file a cross-appeal orally was rejected, (1) because- 
a written memorandum of its grounds bad not been filed previously; 
(2) because the objection, when taken, was not filed on the regulated stamp; 
and, lastly, (3) because the ground now urged had not been advanced as an 
objection in a regular appeal previously field . — EcoJas Eooeree v. Sujeehun^ 
8W. E. 379. 

If no cross-objections are filed at all by a respondent, the appeUata 
Court has no power to grant any relief to him in a case where the grant- 
ing of such relief is not necessarily incidental to the relief granted to the 
appellant — Eulailtada v. Viswanaiha, 28 M. 229 ; Caspersz v. Sish&rt 

Lal,2B 0. 922 (929) (P. 0 ) ; 1 C W. N. 1? ; ’ 

power, in the absence of cross-objections, . . • ' • 

decree as is favourable to the appellant 

worse position —OWa Z'al V. BudttZfolt, 1 ’ ‘ 

0. 996 ; SkaiUsh v. Bechai, 40 C. L. J. 67 : 84 I. 0. 124 ; A. I. E. 1925 
Cal. 94. In any case, the Court cannot records finding which does net 
affect the point at issue .— Product Kumar v. Bal Qohinda, 41 0. L- 1 
31 ; 86 I. C. 6 : A. I. E. 1925 Cal. 518. 

A respondent, in taking advantage of the provisions of S. 348 of Act 
VIII of 1859 (this rule), can only take such objections as have reference to 
the party appealing If he wishes to raise objections against parties 
do not appeal, be must do so by independent appeal.^ — Ganesh Pandvrang 
Gangadhar, 6 B. H. C. E. 244. 

If a decree is passed partly in favour of, and partly against, a plaint^^’ 
and one of the defendants alone appeals as against the decree in favour o 
the plaintiff, making a co-defendant a respondent, there is no reason way 
the latter should appear or interest himself in the result, nor why 
plaintiff should be allowed at the hearing to raise objections to bi3 
having been dismissed against the other defendant. — Qoonomonet v. Petros v$ 
10 W. E. 326, 

Both parties appealed from the decree of the first Court, and both the 
appeals were dismissed. The plaintiff preferred a second appf®^ 
decree dismissing his appeal, whereupon the defendant took i. gneb 

decree of the lower appellate Court dismissing his appeal. ^Vrasad 

objections could not be entertained.— -G^onpa Prasad v. Qajadha 
2 A. 651. 
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'Whoro a plaintifTs suit is dismissed, and a defendant appeals, seeking 
no relief nrhatover, but acting in the sauso interest ^ith the plaintiff, the 
latter is not entitled by ^Tay of cros3*appeal, to argue that bis suit was 
wrongly dismissed.— SalclooZiaft v. Itohim Dewan, 9 W. E. 273. 

Objections under this rule can only bo filed by a party who might have 
appealed from the decree of the Court below but has not done so. It is not 
open to a party who has appe.'dcd, and where appeal has been dismissed, 
subsequently to such dismissal, to prefer objections under this rule to the 
appeal preferred by the opposite party.— JJamjt Das v. Ajtidhia Prasad, 25 
A. 628 ; Sourindra v. Ntrmal, 32 C. W. N. 863 ; A. I. R 1928 Cal. 882. 
But a person who has filed an appeal from a decree which is still ponding, 
and especially when it has not yet been admitted to a hearing, is not precluded 
from filing cross-objections on the same grounds when the other party has 
appealed from the decree. — Abdul Rahim v- Raghbir Chand, 112 I. 0. 689 : 
A. I. R. 1929 I/ah. 161. Where in a suit for accounts a certain sum was 


decree against the defendant had become final by the defendant’s failure to 
appeal from the dismissal of hts first appeal and that the defendant is not 
entitled to claim by way of cross-objections what he had claimed in his first 
appeal. — Sant Ramv. Ram Manoreth, 111 I. C. 843 r A. I R. 1929 Oudh 41. 
Where in the lower appellate Court the defendant filed an appeal and the 
plaintiff filed a memorandum of cross-objections and the lower appellate 
Court dismissed both of them, it is not competent, in the appeal filed by 
plaintiff against the dismissal of cross-objections, for the defendant by way 
of objections to attack the rejection'by the lower Court of bis appeal ; the 
proper course for him is to file an independent appeal against the dismissal 
or rejection of his appeal. — Ayilu R^di v. Venhata Reddt, 130 I. 0. 657 : 
A. I. E. 1931 Mad. 133 : (1930) M. W. N. 1236. 

In an appeal against an award under the Land Acquisition Act (I of 
1894), the respondent is entitled to file cross-objections under this rule. — 
Raghunathdas v. Secretary of State. 29 B. 514: 7 Bom. L. E. 569. 

Cross-objectionB against co-respondents. — As a general rule the 
’ ' ' ' < > should be limited to his urging 

. way of exception to this general 

. . . 'u ross-objeotion against another 

respondent, the exception bolding good, among other cases, in those in which 
the appeal of some of the parties opens out questions, which cannot be 
disposed of completely without matters being allowed to be opened up as 
between co-respondents. — Bishun Chum v. Joqendra Nath, 26 0. 114 
(7 W. E. 39, and 15 W. R. 26 referred to) ; Shabiuddtn v. Deomoorat, 
30 C. 655 ; Abdul Qkani v. Muhammad Abdul Majid, 28 A. 95 : 2 A. L. J. 667 ; 
Jagannath v. Hanuman Stngh, 64 I. C. 332; Nursey v. Harrison, 37 B. 511; 
Jadunandan v. Deo Narain, 16 0. W. N. 612, 614 ; Mathura v. Ram Kumar, 
43 0. 790 (828) ; Musleha v. Ram Narain, 40 A. 536 ; Official Trustee of Bengal 
V. Smith, 6 P. L. J. 328 t 56 I. C. 262 ; Bhuban v. Co-operative Hindusthan 
Bank. 29 C. W. N. 784 : 88 I. 0, 866; A, I. R. 1925 Cal. 973 ; Lakshman v. 
,Bhikchand,Bl Bom. L. R. 1179 ; Bobu Stnpli v. Godawari, 118 I. 0. 867 : 
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A. I. E. 1929 Nag. 361 ; Banker -Lai r. Natharam, 107 I. C. 569 ; A. I. E. 
1929 AH. 195. It is the settled practice of the Caloatta High Court not to 
permit a cross-objection raising a question as between two respondents inter se 
in which the appellant is not concerned or interested. Such a question can 
only be raised in a substantive appeal by the respondent.— Co-eperuhVe 
Sindusthan Bank v. Surendranath, 36 0. W. N. 263. According to the 
Madras and Lahore High Courts, a respondent may urge cross-obj'ections 
against a co-respondent in any and every case. — Kulaikada v. Vtswanatha, 
28 M. 229 , ^uniiamv v. Ahhu, 38 M. 705 (R B ) ; Alagappa v. Chockalingan, 
41 M. 904 (F. B.): 48 1. 0. 203; Chkaj'ju v. Qutab Din, 5 U L. J. 92: 
69 I C. 330: A. I. E. 1923 Lah. 39. 

As a general rule cross-objections can be urged only against the 
appellant and not against a co-respondent. No cross-objections can be disd 
against a defendant who has not filed any appeal from the decree passed 
against him. — Sant Bam v. Kidar Nath, 56 I. G. 469 ; Qara Mohammad Ska- 
ban V. Bazm Ara Begam, 70 I. C. 79. 

The objections allowed to be urged by a respondent under this rule 

are limited to the person who bag appealed against him, and his (respon- 
dent's) rights are not enlarged by the mere addition to the list of such 
persons of other persons who should not have been put on the list at all.— 
Eallu V. JLfann*. 23 A. 93 See, however, Timmaga Mada v. Lakshmana, 

7 M. 21S, where it has been held that a party who has been improperly 
made a respondent in appeal Is entitled to take objections to the decree 
under this rule. 

In suit for dissolution of partnership and for accounts, it is open to 
any respondent to prefer cross-objections against a co-respondent on any 
item in dispute between them.— EaZpobind v. Bam Sarup, 36 A. 505. 

Cross-objections against absent co-respondents. — An objection by 
way of cross-appeal cannot be taken against a co-respondent who is not 
present in Court and so unable to answer the objection of the cross-appellant. 
— Laff Ghand v. Kv.dmoo Koatvwar, 7 W. K. 532. See also Motzzunnissa V- 
Mooraree, 22 W. E 314. 

An objection by way of cross-appeal cannot be taken against a party 
•who is not present in Court. But if it bo considered necessary to have 
the absent party present, the Court should direct that ho should bemads 
a respondent. — Pran Kishore v. Mahomed Ameer, 2L W. E. 338. 

■Cross-objeotions against findings embodied in the judgment but 
-not in the decree. — The findings in a judgment upon matters which sab- 
fiequenbly turn out to be immaterial to the grounds upon which a suit 
is finally disposed of as to the plamtifiTs right to any portion of the rebel 
sought by him as declared by the decree, amount to no more than 
dicta, and do not constitute a final decision against a party so as to ® 

him to appeal or to prefer a, cross-appeal against it. Parties have no *1® 
cross-oppeal against findings embodied in the judgment but flot Jo.*' 
decree. — Jamaitunnista v, ■Jiut/unnissaf7 A. 606 (P, B) ; . 

Katisil Misr, 4 A. 491. 

Cross-objections by pauper respondent —The decisions in Baiho- 
monee v. Junmojov, 9 W. E. 356 ; Babaji v. Baiaram, 1 B. 75 ; Naram v. 
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Krishna, 8 M. 214 ; Brojeswari v. Ouroo Ohum, 11 0. 735, aro no longer good 
law in view of tho proriaions made in Or. XLI, r. 22 (5). Under this role 
the Court may recoiro a memonindum of cross-objections at any time and 
it is not prevented from receiving it by tho fact that an application to hie it 
in forma pauperis was filed in time while tho memorandum was filed out of 
time. — Govind Bani v. Badha Ballabh, 15 G. W. N. 205 : 12 C. L. J. 173 : 
7 I. G. 118. The limitation of 30 days proscribed for applications for leave 
to appeal in forma pauperis is not appHcablo to applications for leave to 
file cross-objections tn forma pauperis. — Ml. Chander Kala v. Ml. Dulhin 
BajaKuer, 7 P. 827: 119 I. C. 900: A. I. R. 1929 Pat 31 10 P. L. J. 387. 

Applicability of this rule to Letters Patent appeals. — Order XLI, 
r. 22 is not applicable to an appeal undor Cl. 15 of tho Letters Patent, and a 
memorandum of cross-objection cannot be entertained in these appeals. — 
Brofendra Chandra v. Prosanna Kumar, 24 C. W. N. 1016 : 32 0. L. J. 
48 ; Purna Kuar v. Mangal Bai, 701. 0. 488 : A. I. R 1922 All 55 (Ktisalia 
V. Golab Koer, 91 A. 297 foltd.). See also In the matter of Mtrea Eimmat, 
(1866) B. L R. (F. B.) 429 But see VenJcalasam Chetty v. Motiehand, 49 
M. 291 (F. B.) : 50 M. L J. 190: A I R 1926 Mad. 316, in which it has 
been hold (following 48 I A. 76 : 4$ C. 431) that tho provisions of Or. XLI, 
apply to Original Side appoaW under the Letters Patent, and r. 22 of that 
Order expressly provides for cross-objections being raised by respondents. 

Applicability of this rale to revisions. — This rule does not extend 
to Oivil Revision petitions ; but the High Courts' power of revision may be 
exercised oven wlthoat any application by an aggrieved party ; and when a 
case is already before tho Court and the necessary parties are also before 
it, it has ample powers to entertain questions which may be raised by tho res- 
pondent and deal with these questions also if it thinks fit.— Pal/amtnal v. 
Krishnasaivmy , 112 I. C. 231 : A I. R. 1923 Sfad 794. 

Court-fees on cross-objections.— Tho effect of S. 16 of Court-fees Act 
(Vll of 1970) IS to place the respondent in tho position of a cross-appellant, 
in so far that he must, before the hearing, specify his matter of objection, 
and must pay into Court tho court-fee attaching thereto. A Court cannot 
give effect to the cross-objection of a respondent subject to his payment of 
tho court-fee stamp — Sharoda Soonduree v. Gobind Monee, 24 W. R 179. 
But see Reference under Court-fees Act, S. 5, 25 M. 24, where it has been 
held that stamp duty on a memorandum of objections filed under this rule 
need not, under 8. 16 of the Court-fees Act, be paid till the time for 
hearing 

■Where the memorandum of cross-appeal was not stamped before by 
mistake and it was acted upon, the subsequent filing of tho stamp makes 
the memorandum of the appeal as valid as it it were stamped at the first 
instanco. — Jajabandhu v.Chowdkry Shyama Charan, 2 C, L. J. 6S-n. : 6 
C. W. N. cclxxi (230). 

The Court has jurisdiction over a memorandum of objections pre- 
sented under this rule although not stamped or moved bj- tho respondent at 
the bearing of the appeal, and where it is not so stamped or moved the 
proper order is to dismiss it with or without costs. — Palani v. Udayar 
32 LI. 170. 

Where the respondent in an appeal from a decree which totally dis^ 
missed the plaintiff's suit put in a petition stating the reasons on which 
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they supported the decree, the respondent need not pay court-fee on the 
petition. — Bam Prasad v. Musst. Ajanasia, 44 A. 577 : 68 I. 0. 861. 

A cross-objection which relates to costs only should bear ad valorem 
court-fee on the amount claimed.- — Kamakhya v. Ramraj, 8 P. 543 : 
117 I. C. 166 : A. I. E. 1929 Pat. 286 : 10 P. L. T. 221. 

Time for filing cross-objections. — ^The cross-objections referred to in 
this rule must be filed by the respondent within one month from the date 
of the service of notice of the appeal. But the time may be extended if 
sufficient cause is shown.— S«?/eman v. Joosub, 14 B, 111; KuJesa v. Dajiba 
Bhau, 5 N. L. J. 192 : 66 I. C. 217. 

"Where the time lor filing objection under this rule expired on a day 
when the Court was closed, the objections were allowed to be filed on the 
day when the Court re-opened. — Baghelin v. Mathura, 4 A. 430. 

The withdrawal of the appeal by which the respondent loses his oppor- 
tunity of having his cross-objections heard, affords no sufficient reasons for 
enlarging the time for the cross-appeal which be might have presented.-^;* 
Ghudasama v. Jskwargar, 26 B. 249. See also Surbhai Dayalji r. Eaghunaihji, 
lOB. H C. E 397 (2 B. L B. A. C. 184: 10 W. E. 118 followed). But 
see Surgovindas v. Jadavahoo, 23 B. 692, where the withdrawal of the appeal 
was considered " sufficient cause " within the meaning of S. 5 of the Limita- 
tion Act. 

An appeal cannot definitely be posted until the Court has ascertained 
that notice has been served upon the respondent, and a date must then be 
fixed not less than one month from the date of service and a respondent 
file a cross objeebion within a month from the date of service of notice. 
Sundaram v. Annangar, 13 M. 492. 

Power of appellate Court to deal with the whole case after return 
of findings on remand-— The first Court dismissed the suit as barred by 
limitation, but the decision was reversed in appeal, and the case was 
remanded for trial on the merits. — The first Court then gave a decree, b^t 
on appeal the appellate Court dismissed the suit on the merits. The plain- 
tiff preferred a special appeal. Held, that the defendant was competent on 
such appeal to raise oross-objections that the suit was barred by limitation^ 
In the matter of Himmat Bahadur, B. L. B. Sup. Vol. 429 : 6 W. E. 91. ofn 
also Rayc Kishoree v. Bonomally, 10 W. E. 209 ; and Kislien Chunder v- 
Sreeshtee Bhur, 8 W. E. 203. 

In a second appeal by the defendant, the plaintiff filed cross-objections 
under this rule and the High Court remitted an issue under S. 566, 0. T - 
Code, 1882 (Or. XLI, r. 25), with reference to plaintiff’s objections express- 
ing their views thereon. Held, that, upon the return of the findings on 
remand, the Court could not treat the appeal as already decided 
objections as the sole matter for the consideration, but must consider bo^ 
appeal and cross-objections and decide the whole case. — Lachman Prasa 
Jamna Prasad, 10 A. 162 

H sued B for arrears of rent at tile rate of Es. 312-1'0 per 
obtained a decree at the rate of Bs. 94 He appealed, and tbo appe 
Court gave him a decree at tbo rate of Es. 128-12-0. B appe^f“ nonrfc 
High Court. H neither appealed nor filed any cross-appeal. The High ^ 
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Tomindod tho case. The lower appollato Coart then found that the annual 
rent payable by S was Rs. 212-10-0. SAd, that the second finding of tho 
lower appellate Court should bo accepted, and H was entitled to the benefit 
•of the finding in his favour, notwithstanding that ho had not appealed or 
preferred objections under this rule.— v. Husaini Dcjam, 3 A. 643 
•{distinguished in A>jilul v. Dino Nath, 34 C- 996). 

Insertion of stlbTule (4). — It would appear from the rulings prior to 
tho insertion of this sub-rule that in some of tho cases it was held that 
'where cross-objections are filed by tho respondent, the appellant, if he wishes 
to withdraw his appeal must do so before tho hearing of the appeal has 
-commenced. In others it was held that where the appeal is withdi-awn by 
the appellant, tho cross-objections cannot be hoard. By insertion of sub- 
rule (4), it has now been definitely laid down that even if the appellant 
withdraws his appeal after receiving notice of cross-objection or if the appeal 
is dismissed for default, the cross'objection so filed may nevertheless be 
heard and determined, although the appeal may be withdrawn by tho 
appellant or dismissed for his default This rule is advantageous to the 
respondent, as he will have the advantage of his cross'objections being heard, 
as if ho has filed a separate appeal. 

tinder the old section cross-objections were entirely dependent upon the 
hearing of ' the appeal ; but by insertion of 8ub*rule (4) it has been made 
•clear that cross’objections are to be treated as independent and separate 
appeals : and the difference of opinion which hitherto existed with regard to 
the meaning of the term " hearing *’ has been set at rest. 

Under the present role, the withdrawal of an appeal is no bar to the 
hearing of cross-obiectioos filed by a respondent, whether the appeal is with- 
-drawn before or after the bearing. This pre*8uppose3 a valid filing of an 
appeal. If the appeal itself is not validly filed, then the memorandum of 
objection should not be )\ezx^.—VenkatasuN>amTna v. Namanadkavya, 139 
I. C. 457 : (1932) M. "W. N. 949. In the same way, the dismissal of an appeal • 
•for default is no bar to the hearing of cro^s-objeotions. The dismissal of an 
appeal upon the appellants' failure to give security for costs is a dismissal 
for default within the moaning of^Or. XLI, r. 22, sub-rule (4). — 21owar 
Sheobaksh v. Mowar Thakur Dayal, 4 P. L. J. 164. 

The word ‘ default ’ in this sub-rule has boon differently interpreted. 
■The Madras High Court has held that the word means default which would 
amount to non-prosecution of tho appeal, and the dismissal of an appeal for 
non-payment of deficit court-fee is a dismissal for default. — Ayilu Reddi v. 
Tenkata JReddi, 130 I. C. 657 : A. I. R. 1931 Mad. 133 ; (1930) M. W. N. 
1236. Tho Rangoon High Court on the other hand has held that the pro- 
-visions of this sub-rule must be interpreted strictly and not extended beyond 
-their obvious meaning, and apart from the two instances excepted, viz., 
■^‘withdrawal or dismissal for default ”, cross-objections cannot be enter- 
•tained if the appeal is dismissed without a bearing on the ground of non- 
•payment of the deficit court-fee, because the Judges' order in such a case 
-that the appeal has abated does not amount to dismissal for default.— 

• H Shin V. Maung Tha Gytce, 8 R. 538 : 129 I. C. 500 : A. I. R. 1931 
■Rang. S3. See also Ajmer Singh v. Bam Singh, 23 N. L. R. 25 : 137 1. C. 
U66 : A. I. R. 1932 Nag. 41. 
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Abatement of appeal owing to death of appellant — Effeot upon 
crosa-objeotions. — "Wbere owing to the death of the appellant, an appeal 
abates and is dismissed, the memorandum of cross-objection preferred by 
the i-espondent cannot also be beard. — S. T. M. H. Mumgappa Ghettiar v. 
Ponnusamt, 44 M. 828 : 41 M. Ii. J. 304 : 13 L. "W. 706 : A. I. B. 1921 Alaa. 
405 ; Mtilchand v. B. IT, Doionte, 10 L. 208 ; 110 I. C. 910 : A. I. E. 1928 
Lah. 696. 


Application of the rule to Second Appeals and Miscellaneous- 
Appeals. — Under Or. XLII, cross-objections may also be filed in second 
appeals. Theymay also be filed in appeals fiom orders as laid down in . 
Or. SLIII, r. 2. 

A memorandum of cross-objections as to costs in the Courts below is - 
not a matter which can be considered on second appeal.— -jlfadAo Prasad v- 
Firm of Ashan Ilalii, 5 L. L. J- 108. 

Second appeal. — A second appeal will lie from a decree of the first- 
appellate Court disallowing tbo cross-objections of a respondent.— GoMopati 
V. Siiharama, 10 M. 292. 


23 . Where the Court from whose decree an appeal :s 
preferred ha.5 disposed of the suit upon a preli- 
Remand of case jujnary point and the decree is reversed in 
^ ° appeal, the Appellate Court may, if it thinks 
fit, by order remand the case, and may further 
direct what issue or issues shall be tried in the case so- 
remanded, and shall send a copy of its judgment and order to- 
fche Court from whose decree the appeal is preferred, with 
directions to re-admit the suit under its original number in the- 
register of civil suits, and proceed to determine the suit; ann 
the evidence (if any} recorded during the original trial shall, 
subject to all just exceptions, be evidence during the trial after 
remand. [S. '562.J 


COMMENTARY. 

Alterations and their effects. — This rule coi-responds to S _ 662*. 
C. P, Code, 1882, with some additions and alterations. The old sectioo i 
reproduced below for comparison and for observing the changes introdnceo • 
“7/ /Ae Coitrl against whose decree the appeal is made has disposed of ine 
“Upon a preliminary point and the decree i%ich preliminary point is 

tn appeal, the appellate Court may^tf it thinks fit^ by order remand the c <^ 

toffcthcT tcitH a copy o/ the order t« appeal to the Court against 

the appeal is made, with directions to re-admit the stiit under its origjnal » 

her in the register, and proceed to “determine’' the suit on the merits.” 

“ The Appellate Court may, if tt thinks /it, direct that or issues 

' shall be tried tn any ease so remanded.” 
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The following report of tho Spoeiftl Committoo will explain the objcct- 
of the addition of tho words " and the evidence (if any) recorded during thA 
original trial shall, siibjcei to all just erceptions, be evidence during the tnal 
after remand, " at the end of this rule: — • 

“After duo consideration tho Committco have thought it safer not- 
to give legislative s.anction to tho vio\vs enunciated in Eabib Dahksh v. 
Baldeo, 23 A. 167. Tho power of reversal and remand is liable 
to bo abused, while the procedure under S- 666 is free from this liability 
and at tho same time furnishes an effectual remedy.” 

“ The words at tho end of tho nilo havo been added to clear up a doubt 
which is stated by tho Select Committee to exist as to whether evidence 
recorded at the original trial can bo used on tho trial after remand. ” — See 
the Eeport of the Special Committee. 

Upon a comparison of tho provisions of tho present rule with tho old 
section it would appear that the words "upon such prelminart/ point," 
which stood after the words “ and tho decree,” in tho old section have 
been omitted 

Section 564 of tho old Code which ran as follows : " The Appellate Court 
shall not remand a case for a second decision, except as provided in S. HG2,” has 
also been omitted. The effect of these omissions is that tho Legislature has 
withdrawn tho restriction which existed under the old Code with regard to 
the Court's power of remand under this iule,a$ will appear from the following 
report of the Select Committee : “ Wo have struck out this rule as in our 
opinion it is unduly restrictive.” 

Under the old Code it was held in geveial cases by all tho High Courts 
that an appellate Coui't has no power to remand a case under S 662 
(now r. 23), except when tho lower Court has disposed of it on a preliminarj* 


therefore the Legislature has omitted S- 664 of tho old Code, and also tho 
woids “ upon such preliminarj' point,” which occurred in tho old section, and 
theieby has empowerd the appellate Courts to remand a case undei- this rulo 
where there has not been a proper trial inconsetiuenco of an error, omission 

or iiTegi'’"”'‘-' T* t — *!.»*» T .. . . , I • 1 ,• 

sanctiot ■ • . 

But by ' _ ^ • 

of remand in cases similar to those above referred to, where for tho ends of 
justice, a remand would be necossarj*. In tho absence of any express 
provision for remand where the case is not disposed of upon a preliminary 
point, but where there are errors, omissions or irregularities in the trial, by 
which tho party complaining has been materially prejudiced, the appellate 
Court may for tho ends of justice remand the case under this rnle, as thei 
absolute prohibition contained in S. 564 has now been removed. 
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Whea fcbe Leglslatore has decliQdd to insarfc any express prodsion for 
remaad in the cases above referred fco on the ground that the power is 
liable to be abused, the proper course for the lower appellate Courts would 
be sfcrietly fco follow the principles laid down in 23 M. 445, 30 M. 54 {F. B.), 
17 A. 29 and 23 A. 167, and in other cases which may hereafter be decided 
by the High Courts. 

Scope of this rule. — This rule anfchorisos a remand only where the 
entire suit and not only a portion of it has been di»#posed of by the Court 
below on a preUminary point . — Oaindo v. Radhe Mohan, 186 I. G. 659 : 
S3 P. L. B, 64 : A. I. R. 1932 Xnb. 219. 

Preliminary point— Grounds for remand. — The expression “ preli* 
minary point " is not confined to such legal points only as may be pleaded 
in bar of suit but comprehends all such points as may have prevented the 
Court disposing o! the case on the merits, whether such points are pure 
•questions of law or pure questions of fact There are many insfcsnces of 
such points such as '—that & suit is barred by Umitation : that the Court 
has no jurisdiction under eomo Act . that evidenoa tendered was not 
admissible ; that OQ tho plaintifl's evidence there is no evidence for the 
■defendant to answer , in a libel suit that there is no proof of publication ,* 
Malavath Veolil v Kmhnan Nambtidnpad, 45 M. 900 (P. B.) ; A. I. E. 1923 
Mad. 505 ' 48 M. L. J. 364 • 31 M. h. T. 203 : (1922) M. W, N. 588 (E. B.) ; 
Muhammad AUahdad v Muhammad Ismatl, 10 A. 2a9 ; Hatnashandra v. 
Saxi Kassxm, IQ M. 207. ‘ 

A preliminary paint is one which, when determined in favour of the 
plaintiff, permits the progiess of the suit, bub when determined against him 
ooncludes the suit — Gobind v. Baliram, 128 I. C 407 : A. I. R. 1930 Nag. 
295 j Divorampoodi v, Gopa Raju, 112 I. C. 1 • A. I. R. 1928 Mad. 991 : 
(1928) M. W, N. 164, 

"Where the suit was brought by the plaintiff for maintenance and the 
first issue was " Is the plaintiff entitled to maintenance*’, which was found 
against the plaintiff by the trial Court, and the lower Court revei*s6d that 
decision, finding that the plaintiff was entitled to mainkenance and 
case back to tbo trial Court to decide the other points in issue : hdd that 
the order of remand was on a preliminary point and an appeal lav from such 
order — Seenayya v. Mangamma, A I. R, 1927 Mad, 1159 : 99 I. C. 974. 

"Where tlie plaintiff sued on a promissory note executed by thedefeodaot 
in favour of his step-mother alleging that he was her heir, and on the defect* 
ant’s ohiectiug ho sought to amend the plaint by alleging that his step- 
mother managed his estate and advanced the money to gat the protnisso^ 
note executed in her name for his benoOLb, and the trial Court 
application and dismissed the suit, but the lower appellate Court held tua 
the plaintiff's application aught to have been allowed and remanded 
it was held that the remand order was, under this rule, on a prehmin ^ 
point and therefore appealable. — G^nd v. Baliram, 128 I. C. 407*. A. . 

1930 Nfts- 295. 

"Whore in a suit for possesaiou an issue was raised whether ^ 
was entitled to an unconditional decree for possession or whether 
dants were entitled fco rodeom and tbo trial Coert held that tbo delon 
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‘TTore notontltlod to redeem and gave tho plnintifT an UDConditional decree 
'for possession! &°d on appeal the appellate Conrt hold that the defendants 
'vroro entitled to redeem and remanded the case for determining the amount 
payable on redemption and for disposal of the suit according to law, it was 
held that the decision was on a preliminary point and the order of remand , 
being one under this rule was appealable — Alagammal v. Sadasiva, 129 I. C. 
47: k. I. R. 1930’ ilad. 1017: 60 M.L.J. 72: (1930) M. W N. 1021: 
-32 L. W. 843. 

” Preliminary point ” in this rule means a matter preliminary to the 
general determination of the suit which the parties bring before the Court 
for decision. In this case the preliminary point which the District Munsif 
had to decide was whether there was a valid award which decided the matter 
in dispute. Ho found that there was such award, and that ho could not, 
therefore, go into tho merits of the dispute. That finding by the District 
Munsif was a decision on a preliminary point within tho meaning of this 
rule. — Krishnan Chettx v. 2Iulh.u Palandi, 22 M, 172. 

The only connotation of a preliminary point in this rule is, that it should 
■suffice for the disposal of the suit. Any point the decision of which does not 
• enable tho Court to decide the suit is excluded from the category of a 
preliminary point.— AWttf Ga/ar v. Muhammad Ziauddin, 2 P R. 1903 
(F. B.) : 12 P. -W. R. 1903 : 96 P. C. R 1903. 

An appellate Court has no power to remand a case except when the lower 
Court has disposed of it on a preliminary point, and thereby excluded 
essential evidence.— Mohtm v. Bhoggomanto, 8 C 923. See also 
DeoUshen v Bansi, 8 A. 172 (F. B.) , Abrahtm Khan v. Faxsunnessa Bibi, 

17 C. 168 , Lalla Chunilal v. Mohiji Stngk, 1 C. W N. 340 , Ram Dao Mondal 
V. Indromom Dast.SC "W. N 325,S«f>f>a Sastri v Balachandra Sastri, 

18 M. 421 ; Eelu Mulachert v. Ghendu, 19 M. 157 . Seshan Pattar v Sesfton 
Pattar, 23 M. 447 (23 M. 445 dtshngutshed) ; Hafiz Abdul Rahim v Raja 
Bari Raj, 23 A. 405 ; Rameshur Singh v. Sheodtn, 12 A. 510 (F. B ) ; Mokesh 
■Chandra v. Jamtruddtn, 28 C. 324: 5 C.W. K. 509 , ilfnrfeor Hossein v. 

ilftissamai Bodha Bxbi, 22 I. A. 1 : 17 A. 112 (P. C.) : 5 M L. J 20 . Bai Shri 
Afo;iroj6o v. Magan Lai, 19 B. 303; and Mana ViKrama v. Gopalan, 
30 M 203; Brtjmohun v. Deobhanjan, 5 P. D. J. 146: 55 I. C 484; 
Rahxmuddin v, iliannu Lai, A. I. B. 1930 Lah 639. But where the main 
point in a suit is decided by the appellate Court it has no power to remand 
-the case under this rule for disposal on the remaining issues as its decision is 
not on a preliminary point. — Panangi v. Sri Rajah Lakshmi, 12 L. "W. 667: 
•60 1. C. 609. 

Where evidence has been duly placed before the trial Court and that 
Court has decided tho several points involved, the Court of appeal if it 
.cannot agree with tho decisions, must come to proper findings of its own;' 
but it is a shirking of duty and entirely wrong to send the case back for a 
de novo trial by delivering a lecture on the points of law to the trial Conrt 
whore there is no reason to think that cither party bad not an opportunity 
•of producing all the evidence that it desired to produce.— Promoi/jo v. 
Nagendra, S3 C. W. N. 1211. But if a Court of appeal finds difficulty in detor- 
rmining the question involved on the materials on record, it will bo open to 
it to remand the case to tho trial Court for a decision with directions as 
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to taking further evidence and jsaue of commission for n correct appreciation 
of the points in controversy ; Karitc v.Banomali, 1241. C.385: A. I. B.1930‘ 
Pat. 7 : 11 P. L. T. 639. See also Krishna Sakoo v. ilfawnff Po 27jon,127 L C. 
598 ; A. I. E. 1930 Eang. 188. Thomero foct that the appellate Ooart remand* 
ed the case for taking additional ovidenco will not however deprive that 
Court of its jurisdiction to dismiss tho appeal at a later stfige if it was found 
to be incompetent — ^lanmokan v. Shib Ghandra, 34 C. W. N. 839. 

Even if an appellate Couifcbe deemed competent to remit a casafor 
re-hearing on an issue not raised in the pleadings nor even suggested in the 
trial Court, this ought only to bo dona in osceptional casos, for good cause 
shown and on payment of all costs thrown away. — Gn^al Krishna v, Abdul 
Samad, 34 G. L. J. 319 (43 C. 1104 (P. C.) referred to). 

The award of arbitrators in a suit was set aside by the Court on the- 
ground that it seemed so unreasonable and in appeal it was reversed and a 
remand ordered under Or. XEl. r. 23 HeW, it was nob a decision on a preli- 
tninarj* point and they should have acted under Or. XLI, r, Qb.-^handun v. 
Mt. Bibi, 75 I. C. 193. 

On an appeal from the decision, of a Munsif in favour of the plaintiff 
in a suit torrent, the appellate Court sot aside the decree o! the Sowct 
C oavt. ordered a new trial, and directed the amendment of tbo plaiol' by 
iasorbing the osact boundaries of the land on which the plaintiffs claimed 
the rent. Eeld that, the order for amendroont of the plaint was bad 
under this rule, since the original Court had not " disposed of the^suit 
upon a preliminary point." — Kiishnaya Kavada v. Panchttn tA- 16‘* 

In a suit for partition where the Munsif passed a preliminary ' 

favour of the plaintiff fora o'12th share in the property in suit, and on 

appeal the appellate Court set aside the decree of the Munsif and finally 

made an order of remand for re-trial by the Munsif, it was held that m as • 

much as the decree of the Munsif was not founded upon a preliminary 
the proper order would have been o, remand under r. 25 iostoad of r. -3.— ' 
Din Dayal v. Ram lavah, A. I. E 1927 Oixdh 591 : 101 1. C. S3. 

■Wboto the trial Court decided all tho issues raised in a case except one 
which related to the amount of compensation to which the plaintiff 
entitled and the appeU.ato Court decided the issues which were decide 

against the plaintiff in his favour, and remanded the case for doteiminiog 

the amount of compensation to which tho plaintiff was entitled ollowiog 
parties to adduce fresh evidence, tho proper order of the appellate 0*^“^ 
should have been an order nndor r. 25 keeping the appeal on its own fi ® 
and not an order under r. 23 . — Repitv Bekary Midnapur ZemindarV b®-. 
no I. G. 444. 

Where tho trial Court framed nevon issues but decided only the 
two which went to tho very root of the case and dismissed the suit 
appellate Court remanded the ease withoot deciding any of the , 

could not bo said that it was essential to tho right decision of the suit ^ 
tho morits that the other issues should bo decided, it was ^Id 
order of remand was wrong as neither r. 23 nor r. 25 applied .— ^ 

Umar Bayat, A. 1. E. 1027 I^h. 886 : 103 I. C. 119. 
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Where the Court has disposed of tho whole suit as it stood before it, 
to say that it has disposed of the suit on a prollminary point merely because 
it has not dealt with the farther issues which might have arisen if tho suit 
bad been framed otherwise originally or if an amendment of tho pleadings 
bad been allowed later in tho history of the suit, appears to be almost an 
abuse of language. — Vaithtltn^am v. Kandaiwami, 132 1. G. 311; A. I. 
1931 Mad. 1 : 60 M L. J. 713 : 33 Ii. W. 210. 

■Where the first Court has framed an issue and tried it, tho Court of 
appeal must then decide it for itself, either on such evidence as is on the 
record or on additional evidence, if such bo considered necessary ; but it 
•cannot set aside the first Court’s fudgmeot and send the matter back for 
re’trial — Mujibar Rahman v. Isul Surati, 66 0. 15 : 82 0. 'W. N. 867 : 49 
0. L. J. 1 * 114 I. C. 409 : A. I. B. 1923 Cal. 646. See also Firm of Rochiram 
T, Firm of Kalaehand, 116 L 0. 536 ; A. I. E. 1929 Sind 159. 

Where a Court of first instance decided a suit, not upon a preliminaii* 
point so as to exclude evidence of facts, but upon the merits, and upon 
.all the evidence tendered and issues framed, the appellate Court cannot 
remand the case under this rule.— Singh v. Sheodin Singh, 12 
A. 510 (F. B.) (3 B. Ii. B. S. N. 13. 12 C. 45, 7 A. 345. 8 A. 519, 9 A. 447, 
10 A. 97, 11 A. 35, 333 and 488, retied on) ; BaAs Abdul Rahim t. 

Raja Bari Raj, 32 A. 405 : Uuzhar Eossein v. Bodha Bihi, 22 I. A. 1 : 
17 A. 113 (P. 0.) ; UalUharjuna v. Pathaneni, 19 M. 479 ; Peri OUrla 
Suryanaragana v. Ganapathy, 30 M. L. T. 314 ; Nurut Guni v. Kata’ 
•maini, 66 L C. 922; Radha v. Kamal, 35 C. L3. 345 : 701.0. 547 ; 
A, I. E, 1932 Cal. 456 ; Injad Ali v. Zlohint, 27 0. W. N. 1025 : 80 I. 0. 
•623 t A. I. E. 1924 Cal. 148 : Lakhan Stngh r. Babti Ram, 23 A. L J. 880 s 
88 I. C. 1021 : A. I. E. 1926 All. 65 ; Ganpat v. Raj Kumar, 1 P. 639 : 
67 I. C. 494 ; A. I. R. 1922 Pat. 575 ; Maya Ram v. Tuhi Ram, 91 I. C. 
351 : A. I. B. 1926 lah. 184 ; Banlca Behari v. Bfrendra, 55 C. 219 : 47 
0. Ii. J. 69 ; Sahibj'i y. Mohammad Sarvar Khan, 106 I. C. 842 : A. I. E. 
1928 Lah. 116 : 9 L. L J. 543 ; Ealu v. Farayan, 29 Bom. HE. 66 ; 
100 I. C. 578 ; A I, R. 1927 Bom. HI ; Chaudhary Ghandrika v. Mithu Bai, 
€ P. 380 : 103 L C. 732 : A. I. B. 1927 Pat. 296. 

In a Bu\b by a tenant for ejectment and damages against a tres- 
passer, tho first Court dismissed the suit on the ground that the plaintiff 
had failed to establish bis tenancy right, without deciding the issue as 
-to damages. The lower appellate Court found in his favour as regards his 
title, and remanded the case noder this rule. Beld, that the order of 
remand was wrong, as there was no occasion for remanding the whole case, 

• in as much as it had not been decided upon a preliminary point. It ought to 
have referred an issue as to damages under S. 566, 0. P. Code, 1882 
(Or. XLI, r. 25). — Eukam Singhy. Baghvbir, 27 A. 700; (1905) A. W. N. 
167. 

Where a suit against a Railway Company for compensation for non- 
delivery of a consignment was dismissed on a preliminary point that there 
was no “ wilful neglect ” on the partof the Railway' Company and the issue 
as to the question of damages Was left nudecided, and on appeal the lower 
appellate Court beld that tho " wllfnl neglect ” was proved and remanded 
the case, it was held that the remand was under this rule and not under 
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S. 151.~E. I. Bailtuay Company v. Piyare Lai, 10 L. 360: 113 I. 0. 736: 
A. I. B. 1928 Lab. 774 : 30 P. L, B. 541. 


Where a remand order is accompanied by an order for refund of courfc- 
fee, the remand should be considered to be under Or. XLI, r. 23. — Sahibitv. 
Mohammad Sarwar Khan, 106 L C. 842 : A. I. E, 1928 Lah. 116 : 9 L. L. J. 
543- Where a remand is ostensiWy under Or. XLI, r. 23, the mere 
omission of tho Judge to mention while ordering refund of court-fee does 
not make it a remand under any other protriaion of the Code. — Qahal v. Lila 
Ram. 118 I. C. 393 : A. I. E. 1929 Lah. 175. 


Where a subordinate Court has not decided a case on a preliminary 
point, but has dealt with questions arising on the merits of the case, no- 
order of remand can bo made by the appellate Court under this rule ; but 
if the appellate Court is of opinion that there should be a finding. 
upon any lurticylar issue, or further evidence should bo taken on any 
such, issue, It may make an orderof remand under Or. XLI, r. 25 .-'Rokhitr 
Mahanta v. Puddo Banri, 9 C. W. N. 64. Sc£ also Ambiea Churn v, Kala. 
Chandra. 10 C. W. N. 422. 


Whez’o a District Munsif without entering into the merits of the csssr 
dismissed a suit on the ground that the plaintiffs bad no cause of action ana 
on appeal the appellate Court reversed his decree and remanded^ the oasCf 
held, that the suit had been disposed of upon a preliminary point within 
the meaning of this rule and that the remand was right. — Kanalammal v. 
Sangaohartar, 20 M. 25. 

Where several issues are raised in a suit one of which is that of undue- 
influence, and the Court dismisses the suit on a finding that there was unaue 
influence without a finding on the other issues, the decision amounts to a 
disposal of the suit upon a preliminary point within the meaning o* this- 
rule. — Mahant Racku v. Mahant Baghunath. S P. L. J. 398. 


Where the trial Court disposed of a suit on three preliminary points, 
the decision on a ' " • • ** ’ ’’ -.r? endsQ 

the dismissal of t ■ g ^ 

the three points ' . ■ ■ 

without reversing the findings bnt reversing only the decree, it was held/^ 
the order of the lower appellate Court was under Or. XLI, r. 23 but in 
much as there was no further evidence required in the case, the decree o* t 
trial Court must not have been revereed, but if necessary, fresh erio®® 
might have been admitted under r. 27. — Srinivasa v. Srtnti'flsa, 1101- 
692 : A. I. E. 1928 Mad. 1200 

The defendant in a suit on the day fixed for hearing appHe^ f°^ ®° 

'• - ■' i”« pplication was refused and to® ^ - 

» ; ■ . • tvarsed the decree and 

• ■ On appeal to the High Co 

' 1 1 . • . ■' t ■ .'»**•' • ’ aving been tried 

■ ■ ' ■ • ■ he cfse onaer IW 

; . 569, a P- Oois, 188i 

■ ■ . ■ ■ •••..• , 17 B. 733, 

Tbo 0, P. Code does not make any provldon tor an order of 

whore all the issues have been settled and tried.— Zn/ud AU v, mO . 
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0. W. N. 1025 : 80 I. C. C23 : A. I. E. 1924 Cal 148 ; Shcoji v. Bamanachari,. 
119 1. C. 2 ; Sullani v. Zltinna Lai, 123 I. C. 542 : A. I. E. 1930 Lah. 181. A 
remand order in such a case should bo taken to bo under r. 25 of Or. XLI' 
or S. 151 Tind not under this rule. — Bam Bayara v. Sani Bam, 33 E. Xi. E.- 
487. 

TN'here the first Court had framed all the necessary issues and decid* 
ed all those issues, and the lower appellate Court reversing the decision on 
one of the issues remanded the case for trial: TteW, that order of remand' 
was not only irregular but illegal.— A/nnaper of the Court of Wards v. Rama- 
sami Eeddi, 28 M. 437 : 15 M. L J. 236 (19 M. 479. re/erred /o). algo- 
Sadali Ali v. Safar Ali, 56 I. C. 984 ; Malayandi v Eomman, 17 L. W. 169 : 
71 1. C. 204 : A. I E. 1923 Mad. 331 ; and Munisami Natker v. Munisami 
Naiker, (1923) M. W. N. 11. 

Vi^herc a District Court reversed the District Munsif's decree, and 
remanded the case for revised finding on the merits : held, that this 
procedure was ultra vtres and illegal.— il/af/tArar;t/fJOV Pathaneni, 19 M. 479. 

W’heie the question whether the plaintiff's alleged right was extin- 
guished hy an user ior mote than \2 years before suit vsas tried and decided 
by the trial Court, but the Subordinate Judge was of opinion that the modo- 
in which the question was decided by the trial Court was orroneons and he 
accordingly remanded the case for a rc’trial of the question having regard to 
the observations made by him in his judgment’ held that the order of 
remand was wrong, the Subordinate Judge should have decided the question 
himself and if he thought further evidence was necessary ho might have 
acted under the provisions of rr. 27 and 2B.—Saski Mukh v. Alnnash, 
A. I. E 1922 Cal 279. 

An order remanding a case is not legal whore all the questions raised" 
between the patties and on which they went to trial were decided and 
the questions so raised were purely questions of law. — Arnmugam Ohetti v. 
Raja Jagaveera Rama, 28 M. 444 

If from the plaintiff's own case or from bis pleadings or from the 
admitted and proved facts it could be seen that the plaintiff’s suit was time'- 
barred^ it would bo the duty of the Court of second appeal to entertain even 
for the first time the question of limitation ; but it would be in ordinary 
circumstances entirely wrong upon a suggestion that further investigation 
would disclose facts which would show that the plaintiff is time-barred, to 
grant a remaud upon this ground in second appeal. — Baikuntha v. Sheik- 
Azidulla, 32 C. W. N. 778 : A. 1. B. 1928 Cal. 870. 

An appellate Court cannot remand a case for making a person defend* 
ant in the suit, and to try the question of title between him and the plaintiff.. 
The right of framing new issues arises where the issues framed are insuffi- 
cient to dispose of the matters raised in the plaint.— -BAoeturt Bass v. BUask 
Many, 1 C. h. E. 415 (9 B. L. E. 107 : 12 W. E. 404 distinguished). 

Whore a lower Court rejected an application of an intervenor, the- 
appellate Court cannot remand the case with directions to make the inter* 
Tenor a party.— ffAendiar Eefaetoollah t. Uahomei Eabel, 9 W. B. 345, 
See also Bulaki Singh y. Jaikishen, 7 K. W. P. 203. 
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An appellate Court cauuot remand a case under this rule for addition 
•of necessary parties. In such case the proper conrso for the appellate Court 
A% to join the parties, and, if necessary, to refer ieanes to the Court of the 
first instance for trial under S. 566, C. P. Code, 1882 (Or. XLI, r. 251.— 
'Ganesh Bhihaji v, BhiJeaji Krishna, 10 B. 398. But see Mihm Lai v. 
'Jmiiaz All, 18 A. 332 

It is competent for an appellate Court to remand a case when the Court 
•of first instance records evidence on all the issues, and at the final hearing 
■decides the suit erroneously on some particular point without expiessing any 
■opinion on the other issues. — Kamachandra Joishi v. Bast Kassim, 16 M. 
207 (followed in Mata Din v, Jawaa Das, 27 A. 691 : 2 A. L. J. 635 ; 
Meghan Duhe v. Bran Singh, 30 A. 63: 5 A. Ii. J. 14; Salim Sheikh 
V. Nazir Khan, 8 G. L. J. i59 : 12 G. W. N. 167'M.). See also Kanita v. 
Varhhu, 39 A 165 , Perumbra Nayar v. Suhrohmoninn, 23 M. 445 ; Sahib 
Bakhsk V. Baldeo Prasad, 23 A, 167 ; Badka Kishen v. The Collector of 
Launpur, 28 I. A. 28 : 23 A. 220 (P. C.) : 5 G. W. N. 163 : 11 M. L. J. 65 : 
3 Bom. li B. 78 (affirming 20 A. 195). 

Where the first Court heard the entire suit, and found all issues in 
favour of the plaintiff except one, namely, wbether the suit was maintainable 
having regard to the provisions of Or. SXI, r. 22, and dismissed the suit on 
the finding that the suit was not maintainable. Beli, that the suit was dis- 
posed of on a preliminary point within the meaning of this rule. — Bhadai v, 
Skatkh Manowar, 4 P L J. 645. 

Where the first Court dismissed a suit on the issue of title without 
* deciding the issue of limitation and the lower appellate Court decreed the 
suit reversing the finding an the issue of title, without recording any finding 
on the issue of limitation. Sdd, that the case must be remanded to the 
lower appellate Court for findings on the remaining issues.— 

Chandra v. Kunja Behari, 4 C. h. J. 86. 

Where no preliminsry point has been wrongly decided by the Court ^ 
first instance, and no evidence has been excluded, and the appellate^ Court 
considers the issues nevertheless, to have been defective or insufficient, J" 
is the duty of the latter not to remand tbo case, but to resettle the 
and to determine the case itself. — FuHehoollah v. Oomdanissa, 14 
But see Guru Prashad v. Has Mohun, 1 0. L. R. 431. See also SabibnUa 
V. Lalta Prasad, 34 A. 612. 

An application under S. 103, C. P. Code, 1882 (Or. IX, r. 13), 
rejected on the ground that there was neither fraud nor suppression o 
aummons. The District Judge remanded the case for trial on the 
Held, that the case having bean tried on the merits, the District Judge b® 
no jurisdiction to remand the caso.— Sonauflo v. Beakul, 7 0. L. J. 3^3' 

Where the finding of the lower appellate Court on the 
a custom or usage was mainly based upon irrelevant ihatters, tb® 

Court in special appeal remanded the case forre-trial, holding tha 
appeal was not properly tried.-^Palakdhari Bai v. Manners, 23 0. 
also Womes Ghunder v Qhundee Ohurn, 7 0, 293. 

The lower appellate Court not haidog decided material 
having based its decree on a document not recorded in the case, the 
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was reversed end the case remaoded for a fresh decision on the merits.— 
Nichhahhai Pragji v. Jsse Khan, 2 B. H. C. R 297 ; Dalpatsingh v. Nanabhai, 
2 B. H. C. R. 306 ; Bai Vijlior v. Fainrbhai, 2 B. H. G. E. 317 ; Chandra- 
bkagahai v. Kasinatli, 2 B. H C. R. 323 ; Balaji Vishvanath v. Dharma, 2 
B. H. C. B. 363 ; Lnckmee Bam v. Ztahani Bam, 1 Agra 10 : Gooljehar v. 
Bunno, 1 Agra 252 ; Sajan v. Boopram, 2 Agra 61 ; Shiam Lall v. Narain 
Dass, 2 Agra 106 ; Shadee Bam v. Surma, 2 Agra 110 ; Lntchman v. Jogal 
Kishore, 3 Agra 99; lluharnmad Valad v. Ibrahim Valad, 3 B. H. C. E. 160 ; 
Pravati v. Bhihi, 4 B. H. 0. E. A. 0. 25 ; Ajuram Mantram v. Kusaji, 4 
Bom. H. C. E. 43 ; Golneh Chunder v. Anunt Kishore, 25 W. R. 38. 

The lower appellate Court has no power to remand a case, which has 
come before it on appeal, to the Court of first instance for a second trial, 
except where the first Court has decided the case npon a preliminary issue 
in such a way as to cause an absence of material evidence bearing upon 
issues on the merits between the parties .' — Lola Shoobh Narain v. Nurstngh 
Narain, 20 W. E. 148. 

An appellate Court is not justified in remanding a case, merely because 
the lower Court has disposed of it on a preliminary point, unless such point 
has been so disposed of as to exclude evidence of fact which appears to the 
appellate Court essential to the rights of the parties.— ATcya v. Sam 
Ohunder, 10 W. E- 378. See also Muniappah v. lyasamy, 5 M. H. 0. E. 313. 

V"’ c ATd r- ^ -"'-ng the Munsif to 

‘ . ' • ' ind that the appli* 

' ■ • j'urisdiction under 

Or. XLI of the 0. P. Code to remand the case, because such applications 
originating in Civil Courts must be dealt with according to the provisions of 
the 0. P. Codo.'-Surendra v. Sushtl, 69 C 68 ; 35 C. W. N. 776 ; 134 I C 
1063: A. I. E. 1931 Cal. 604. 

The Judge, after disposing of the case on the only point on which the 
Munsif had decided it, viz., whether there was a cause of action, and having 
satisfied himself that there was not sufficient evidence on the record to 
enable him to pass a proper decision on the merits was held clearly right in 
remanding the case to the Munsif . — Brommo Zloyee v. Koomodinte Kant 17 
W. E. 466. 

■When the decision of a lower Court is not on a preliminary point, the 
lower appellate Court cannot remand a suit to that Court, with directions to 
take further evidence and to re-try the case, but the appeal most be kept 
pending on the file, and the record must be sent to the lower Court, with 
orders to take the necessary evidence . — Kallee Sunkur v. Kishto Doolal 
W. E. (1864) 296. 

■Whore a suit instituted in the Revenue Court is dismissed by the 
Court of first instance, on the ground that it should have been instituted in 
the Civil Court, and the appellate Court affirms the decisions of the first 
Court, the appellate Court should, under S. 208 of the N. W. P. Rent Act 
1881, remand the case to the Civil Court competent to entertain it (or 
disposal on the merits.— Ahmaduddin v. Zlajlit Bai, 6‘A. 438 (F. B.) But pAt* 
Gincar Singh v. 6'»/o Bam, 11 A. 31. 

C. P. C.— 150 
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Held, that an appellate Court is not empowered by the Civil Pro* 
cedure Code to order or allow a plaint to be amended, or to remand a case 
under this rule for the purpose of such amendment . — Farzand Ali v. Yusuf 
All, 2. A. 669. But see Lingatnmal v. Ohinna, 6 M. 239, where it has been 
held that when a plea of misjoinder has been allowed and the suit decided 
and an appeal brought, the appellate Court should dispose of the suit in the 
mode in which the lower Court ought to have disposed of it, by returning 
the plaint for amendment. 

Where the evidence is accepted by an appellate Court as sufficient to 
warrant a decree, and the case is only remanded for a defect of parties, it is 
justiBed, when the case is returned by the first Court, in respecting the 
former judgment and looking upon the evidence as prima facie good and 
sufficient . — Wise v. Ishan Ghunder, 14 W. E. 380, 

This rule authorizes a remand only where the entire suit, and not merely 
a portion of it, has been disposed of by the Court below upon a preliminary 
point . — Banwari Lai v. Samman Lai, 11 A. 488 (followed in Zfahesk 
Prasad v. Jtanjor Singh, 27 A. 163 (165)). See also Vemi v. Nallappa, 11 
L. W. 611 ; Jawahir v. Fateh Mahton, 97 I. C. 1 : A. I. E, 1926 Pat. 614. 

A case ought not, as a rule, to be remanded upon a point which has been 
framed as an issue by the Court below, and brought to the attention of the 
parties, and where they have failed at the trial to give any evidence upon 
it . — Ram Prasad v. Abdul Karim, 9 A. 613. 

A Sub’Judge decided a case on the grounds of ’ res judicata and limi* 
tation. On appeal the Judge upheld the decision on the point of res 
judicata without deciding the point of limitation. On second appeal, the 
High Court reversed the Judge's decision on the point of res judicata, and 
remanded the case for trial on the merits. On receipt of the order of the 
High Court the Judge reversed the decision of the Sub-Judge withoutgiving 
any decision on the point of limitation, and remanded the case. On appeal 
to the High Court, held that the Judge’s order of remand was unauthorized 
under this rule . — Raisingji v. Balvantrao , . 11 B. 663. 

' Where the lower Court had decided a case on the merits, and the 
appellate Court did not find that there bad been any omission to try any 
issue or determine any (jucstioa essential to the decision of the case on tbs 
merits, or that further evidence was necessary to enable it to determine 
any such issue or question: Seld, the appellate Court was in error m 
remanding the case for a fresh trial . — Hlahesh Chandra v. Lladhab Chandra, 

2 B. L. E. S. N. xiii : 10 W. E. 388. 

Inherent power of remand — Kemand on the grounds of error, 
defect or irregularity. — Under Or. XLI, r. 23 no order of remand can be 
made except when the suit has been disposed of on s. preliminary point, Bu 
it sometimes happens tljat a remand is necessary in cases where the 
Court has committed any erior, omission or irregularity, by 
which there has not been a proper ‘trial or an effectual or complete . 
cation of the suit and the party complaining of such error, 
irregularity has boon materially prejudiced thereby.' Section 664 of trie 
Code, which prohibited the appellate Court from remanding a case oxoep 
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•as provided by S. 663 (Or. XLI, r. 23), having now been omitted as unduly 
restrictive in its provisions, the appellate Court is free under S. 151 to 
uaake an order ot remand though the case may not fall either under this 
rule or r. 25 . — Narotiam v. Mohanlat, 37 B. 289, 293 , Jambulayya v. 
Bajamma, 36 M. 492 ; Zohra Bibi v. Zobsda, 13 0. L. J. 363 ; Ohuznavi 
V. The Allahabad Bank, 44 C. 929 (P. B.) : 21 C. W. N. 877 : 26 C. L J 49 : 
41 1. 0. 593 ; Baghunandan v. Jadunandan, 3 P. L. J. 253, E ; Brij Indar 
T. Kanshi Bam, 44 I. A. 218, 220 : 45 C. 94 (P. 0.) : 32 C. W. N. 169 : 19 
Eom. L. R. 866 : 15 A. L, J. 777 : 33 M. L. J. 486 ; 42 I. C. 43 ; Bkairab v. 
Kali, 37 0. L. J. 491 : 74 I. C. 1038 : A. I. R. 1923 Cal 606 . Anthappa 
■Chetty V. Bamanathan, 37 M. L. J. 636 ; Subba v. Krishnamachari, 45 M. 
449: 63 1. C. 869: A. I. R. 1922 Mad. 112; Umriv. Shah Mohammad, 5 
L. L. J. 269: 74 I. C. 497 : A. I. R. 1924 Lab. 36; Bhup Stngh v Prem 
Singh, 5 L..L. J. 384 : 76 L-C. 496: A. I. R. 1924 Lah. 362 ; Sashi Miikhi 
T. Abinash, A. I. R. 1922 Cal. 279; Atul Chandra v. Sheikh Kobadah, 64 
I. G. 436 : Bisat Nath v. Tara Nath, 72 I. C. 533 : A. L B. 1923 Cal. 385 ; 
Misrt Sahu v. Bishu, 29 G. L. J. 419 : 52 I. C, 985 ; Gnanendra v. Prafulla- 
■nanda. 32 C. W. N. 101; 106 I. C 542- A. I. R. 1923 Cal. 812; Sobharam v. 
Bam Prashad, 117 I. C. 230 : A. I R. 1929 Nag. 63 ; Parma Nand v. Bashir 
Ahmed, 122 1. G. m ■ A, I. R. 1930 Lah. 224 : 11 L. L. J. 507 : 31 P.L R 
50. But the power of remanding a case when Or. XLI, r. 23 does not 
apply, should be most sparingly xised by the Court of first appe&l.—Ghuznavi 
V. The Allahabad Bank, 44 C. 929 (P. B.) : 21 C. W. N 877 : 26 C. L J. 49 ; 
41 1 0. 698 5 Mani v Bamtaran, 43 C 148 , Banka Behan v. Birendra, 65 
C. 219 : 47 0, L. J. 69 ; Sobharam v. Bam Prasad, A I. R. 1929 Nag. 63 * 117 
I. 0. 230. And this inherent power should not be exercised where the ends 
of justice would be sufEciontly served by taking additional evidence under 
Or. XLI, r. 27. — Bansi Lai v, Jhamman Shah, 122 I 0 435 A. I. E. 1930 
Lab, 441. See Mallappa v. Alagtn, 133 I C. 205 : A. I R 1931 Mad. 791 : 
‘60M. L. J. 475, (1931) M.W.N. 710. The Allahabad High Court treats 
the question as unsettled but puts a wide construction on r. 23. — Gokul 
Prasad v. Bam Kumar, 44 A. 176: 64 I. C. 878 ; A. I. R. 1922 .411. 254. 

Ex par2(> decision in Court of first instance after hearing plaintiff's 


Court has inherent power, in each a case, not only to reverse the decree* 
passed on evidence given by the plaintiff only, the defendant being er parte, 
bnt also to direct a re'trial of the case.^Perumbra Nayar v. Subrahmanian, 
23 M. 445. 

When a suit is decided ex parfe, an appellate Gonrt to which an appeal 
is preferred under S. 640, 0. P. Code, 1632 (S. 96), has jarisdiction to 
reverse the decree of the lower Court on the ground that such Court was 
wrong in proceeding to decide the suit expartc and remand the suit for re* 
hearing.— SodA« Krishna v. Kuppan. 30 M. 64 (F. B.) : 16 M. L. J. 479 (23 M. 
4.i5 followed : 23 0. 738, 17 B. 733, and 23 M. 260 dissented from); 
K. V. Sundara Bama v. Sathianathan, A. I. B. 1927 Mad. 1190. 

It is competent to the appellate Coart on an appeal to reverse a decree 
and remand the suit to the trial Court quite apart from the provisions of 
'Or. XLI, r. 23, if there has been a defective trial, e. g., a refnsil to grant an 
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adjournment. — Jethalal v. Varjlol, I. C. 478 : 23 Bom..L. E. 769 (30* 
M. followed) ; a refusal to admit a document. — Deroram Pondi v. Goparaju, 
112 I. 0. 1 : A. I. E. 1928 Mad. .991. 

It is competent to an appellate Court to remand a case under this rule 
where the Court of first instance ‘ having i framed issues and recorded all 
the evidence, has decided the suit with reference to its finding upon one or 
more of the issues framed by it, leaving other issues undecided. — Uata Din 
V. Jamna Das, 27 A. 691 : 2 A. L. J. 685 (16 M. 207 followed ; .followed in 
Meghan v. Pran, 30 A. 63 : 5 A. L. J. 14). See also Salim v. Nazir, 8 0. L. J. 
159. 

Where the trial Court has disposed of all the issues before it, the ■ 
appellate Court may frame additional issues and remand the case. — Suppiah 
V. Muihia, 112 I. 0. 710: A. I.B 1928 Mad. 984 (following 48 M. 713 and • 
(1926) M. W. N. 48 ; and dissenting from A. I. E. 1923 Mad. 227 and A. I. B. 
1923 Mad. 331). 

Section 564, 0. P. Code, 1882, must be read subject to the other pro- 
visions of the Code, for examplo, those contained in Ss. 27, 32 and 53 of the 
C. P. Code, 1882. An appellate Court has power fo make an order under 
any of those sections and in order to give effect to the provisions of the 
section which is applicable, it is necessary that it should in certain cases send 
back the case to the Court of the first instance. Under such circumstances - 
S. 564, G. P. Code, 1882, will not preclude an appellate Court from remitting 
a case to the Court of first instance. — ffnbib Bahhsh v, Baldeo Prasad, 

23 A. 167 (12 A. 510 ; 17 A. 29 ; 18 A. 131, 332 and 396 ; 10 B. 398 ; and 
19 M. 167 referred to). 

The plaintiffs in a suit produced both oral and documentary evidence in 
support of their claim, but the Court being satisfied with the documentary' 
evidence and without recording the evidence of the witnesses tendered by 
them passed a decree in thoir favour. On appeal by the defendants, the 
appellate Court, without taking any fresh evidence, reversed the decree. On 
appeal by the plaintiffs to the High Court, it was held that though there was 
no section of the Code of Civil Procedure strictly applicable to the circiina* 
stances of the case, the Court was, notwithstanding S. 564, C. P. Code, 1832, 
warranted ca; dcbt^o jusittia in setting aside all proceedings of both Courts 
below, and in directing the Court of first instance to ro*try the case admitting 
all admissible evidence which bad been previously tendered to the first Court- 
—Durga Dihal v. Anoraji, 17 A. 29. 

Held, that S. 562 of the C. P. Code, 1882 (this rule), applied not only to 
cases where the first Court had expressly excluded evidence, but also to oases 
where the parties were or might have been misled by the act of the Court aS 
to the issues or the evidence necessary, and where, in consequence of the 
Court erroneously considering one issue only, the parties did not tender or 
bring forward their evidence : and that, os in the present case evidence had 
been excluded in this broad sense, S. 562 (the operation of which in sue 
cases should be rather expanded than limited) was applicable, • 

should be remanded for trial of. the remaining issues.— ^Muhammad Allanaaa 
V. Mtthammad Ismail, 10 A. 289. .• 

When, in second appeal, it appears that the lower appoWat® ■ 

not substantially comply with the provisions of S. 574, C. P- Code, loo 
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‘(r. 31 of Or. XLI), the • r- ' the decree 

:atid remanding the cas • * •;.■■ ■ . lisposod of 

according to law. — Sa* ;■ .• . s’* • ••.•. p, p j . jg 

M. L. J. 31 (22 M. 12 not follovxd and 20 M. 49G. 25 0. 97, 17 B. 423. 19 B. 
551, referred fo). See also Santishwar v. Lakhikanla, 13 0. W. N. 177. 

An appellate Court can ronaand a case a second time on account of error, 
-defect, or irrcgnlarity of procedure in passing a decree or order, provided 
'the error, defect or irregularity be such as to affect the merits of the case or 
the jurisdiction of the Court. When a salt has been regularly heard and 
-determined, and on appeal the decree is reversed, the appellate Court has 
•the discretionary power to remand the case only if the decree should have 
been upon a preliminary t'oint, and have the effect of excluding the considera- 
tion of evidence essential to the rights of the parties.— ilfuntiippali Naidn v. 
lyasamy, 5 M. H. C. R. 313. 

■When an appellate Court is of opinion that a person, not a party to the 
suit, should be a party to tho record, its proper course is to remand the case 
to the first Court with directions to bring on the particular person as a 
defendant or as a plaintiff, if he consents, and give him opportunity to file 
his written statement and to produce his evidence.— ilTfAtn Lai v. Imtiaz 
ill, 18 A. 332. But see Ganesh Bkikaji v. Bhxkajx Krishna, 10 B. 398. 

'Where a case had been decided under the provisions of Ss. 10 and 11 
of the Oaths Act (X of 1873) with reference to the depositions of a person 
appointed by agreement of parties as referee, and whore, on appeal, it was 
found that the said depositions did not fully cover the questions in issue 
between the parties . Held, that the case should be remanded to the lower 
Court foi disposal accoiding to tho usual piocedure. — Makabir Prasad v. 
Maiiadeo Dat, 13 A. 386. 

. Improper or erroneous order of remand.— A decree in a suit having 
been passed on tho merits by the Court of first instance, the Court of 
Appeal, being of opinion that an Issue not tried by the former Court ought 
to have been tried, reversed the decree, and under this rule remanded the 
•case for trial upon the issue. Beld, that the order reversing the decree 
and remanding tho case for trial of the issue was improper, and that the 
proper course for the appellate Court should have been to follow the pro- 
cedure as laid down by Ss. 666 and 567 of the Code, 1832 (Or. XLI, 
rr. 25 and 26). If a remand was ordered in a case in which it ought not to 
have 80 ordered, both the order of remand and all the proceedings subsequent 
thereto are void and illegal. — Bameshur v. Skeodtn, 12 A. 510 (P. B.) ; 
Mokund Lai v. Hurbullubk, 12 0. L. R, 136. 

Where a lower appellate Court instead of remanding a suit under 
S. 566, C. P. Code, 1882 (Or. XLI, r. 25), as it ought to have done, remand* 
•ed it under this rule after setting aside the decree of the first Court, 
and whore no appoal was preferred against this erroneous remand order, 
■held, th%t having regard to the provisions of S. 99, the remand order and 
the subsequent proceedings wore not nuH and void, as by the remand 

there was no err«’‘ a:.-** n — i jjjg merits of tho 

>CD.SQ.—Mohesh 0/ .* . T .. . N. 509 (12 A. 510 

dissented from). 1 ' . • ij. ronna, 11 C. W. N. 
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380 and in Dnrga Kinkar v. Konchai Boma, 5 C. h. J. 71. SeesXsQ Debtndra 
Nath T. Prasanna Kv.'mar^ 5 0. L. J. 323. But see Palani v. Banqiadoss, 
32 M.83, where it has been held thatan DiToneous order of remand is not mere- 
ly irregular but illegal and cannot b© validated by S. 578, 0. P. Cede, 1832' 
{S. 99). See also Baihuntha Nath v, Natcab SalimvUa, 12 C. W. N. 690 : 6 - 
0. L. J. 547, where it has been further held that proceedings subsequent lo- 
an illegal order of remand might be valid under certain circumstances.' 

■Whether upon a remand order being wrongly made, the decree and all 
the proceedings taken under that order, are nuU and twd, depends upon the 
circumstances in each case and on the nature of the invalidity of the remand 
order. If the remand order is finally set aside and is such an order as ought 
not to have been parsed at all in any case, it may bo that the proceedings in 
the Court below fall with it. It would be turning the law into absurdity 
and would amount to a denial of justice if a proper trial, which has taken- 
place under a remand order made by the appellate Court and in obedience 
to such remand order, be now held to be invalid, whereas as the result of tbs- 
High Courts’ own decision that remand order turned out to have been per- 
fectly justified.' — i!?<y7:aft v. Gopi Nath, 44 A. 211 : 20 A. L. J. 44. 

Where the order of remand was found to be invalid as made xrithoat 
jurisdiction, held, that all proceedings taken by tbe Court of first instance, 
after the remand and pending tbe bearing of the appeal against the remand 
eider, -wore null and void, inasmuch as the jurisdiction of that Court 
to hear the case - upon remand depended upon the validity of the remand 
order. An appeal, therefore, lay from tbe order of remand 
that the Court of first instance had subsequently made what purported to be- 
a final decree in tbe case.-^Jatinga Vallerj Tea Co. v. Chera Tea Co., 12 0. 45. 
But see Madhu Sudan v, Kamini Kanta, 9 C. W. N. 895 : 2 0. L. J- 
32 C. 1023 , dissented Irom in Woynan Euntcari x. Jarbandhan, SO 4<J 
(F. B.) (29 A. 659 ot'ernifed). 

Where an order of remand is illegal no consent of parties can -1)' 
valid . — The Manager of the Court of TVdrds v. Bamasavii Beddi, 2S 31- 
15M.L. 3.236 (1911.479 ,-.7 - 

Sahmulla. 12 C. W. N. 69( • ■ • . ; ... . , ■ f- 

83 ; 4 M. I/. J. 479, it has ' . ■ 

validated by consent or waiver, neither the omission of the plaintiu 
appeal nor his acquiescing in the trial on remand amounts to such coose 
or waiver. 

Power of High Court to remand. — W^here an issue has been raised and 
determined by the first Court and the appellate Court on the 
adduced, it is not within the competence of the High Court in second • 
to remand the case for re-heaving upon that very issue.—Gwn/wf iJaa v. 
Kumar, 67 I, C. 494, 

'Where the plaintiff has not coma into Court with a_ definite 
of facts necessary for him to succeed and with all his evidence. h° ^ 
second appeal ask for a remand so as to give him an opportunity 
ment his c.ase in the Court below. — Jatindra Mohan v. Bijoy Chana M »■ 

.71 1. C, 234. 



Where the lower appellate Court did not treat certain documents 
exactly in accordance with the principles ol law, and also wrongly cast the 
onus of proof but it appeared that the conclusion arrived at could be supported 
on evidence, the High Court in second appeal did not think it desirable or 
necessary to remand the case (or ad}udication on the question of fact but 
decided it itself.— Ba/ani v. Bashiram, 49 0. L. J. 532 : A. I. R. 1929 Cal. 
636 : 121 1. C. 409. 

If from the plaintiff’s own case or from his pleadings or from the 
admitted or proved facts it could bo seen that the plaintiff's suit was time* 
barred, it would be the duty of the Court at second appeal to entertain even 
for the first time the question of limitation; but it would be in ordinary 
circumstances entirely wrong npon a suggestion that further investigation 
would disclose facts which wonld show that the plaintiff is time-barred, to 
grant a remand upon this ground in second appeal,— BaiAunifta v. Sheik 
Azidulla, 32 C. W’. N. 778 : A. I. R. 1928 Cal. 870. 

Power of the High Court to go Into the merits on appeal from a 
remand order. — ^The Court of first instance dismissed a suit as barred by 
limitation. In appeal that decision was reversed, and the case was remanded 
under this rule. Against the order of remand the defendant appealed to the 
High Court under Or. XLIII, r. 1, CL («). It was contended by the plaintiff 
that the High Court had no power to decide the point of limitation but 
could only consider whether the ordorof remand satisfied the requirements 
of this rule. Held by the Full Booob, that in an appeal against such an order 
of remand, the power of the High Court is not confined to the question 
whether that order satisfies the requirements of this rule, but may also 
determine the correctness of the lower appellate Court’s decision on the 
preliminary point on which the Court of first instance disposed of the 
case . — Badam v. Inirat, 3 A 675 (F. B.) , Bhau Bala v. Dapaj* Bapujt, 14 B. 
14 (F. B.) (12 B. 639 referred to ; 3 A. S15 followed). See also Chinnasami v. 
Karuppa, 21 M. 234 ; Abrahim Khan v. Faisunnessa Bibi, 17 C. 168 ; Lohi 
Mdhto V. Aohoree Ajaxl Lall, 5 C. 144 : 4 C. L R. 465 ; Basan Ali v. Sirej 
Busaui, 16 A 252 ; Sankaran v. Baman Kutti, 20 M. 152. But see Sohan 
Lai V. Aztzunnissa, 7 A. 136 ; Noimollah Pramamk v. Gnsh Naratn, 8 0. 674. 

Decision on question of law already decided by order of remand 
whether can be re-opened. — Where an appellate Court remands to the 
Court below, it is not open to the appellate Court to re-open a question of 
law already decided by the order of remand when the case again comes 
on appeal from the final decree after the remand . — Vastad ZIttshkir Saib v. 
Karnam Chowdappa, 40 M. L. J. 523; 14 L. W. 236. See also Gopalrao v. 
Bemtchand, 61 I. C, 575 ; Janki Shah v. Mohammad Abbas, 70 1 C. 983. 

Where the High Court in second appeal differs from the lower Court 
on an issue of law and remands tho case to the Court below, the order of 
the High Court is binding upon that Court and cannot be questioned in 
an appeal from tho final decree passed after remand.— Bot Brij Baj Krishna 
V. Chathu Singh, 4 P. L. T, 35.- 

Powers and duties of succeeding Judge with regard to remand 
case. — Disposal of suit by lower Court on preliminary point. — Reversal 
by appellate Court of such decree on such point and irregular remand of 
case under this rule for trial of certain issue. Held, that the succeeding 
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Judge or the eppelWe Court oaunot re-tr. uud aeoHa such prelWoary 
point.— 5wray Din v. Chattar, 3 A. 755. 

•Where a case is remandea to a “jud^e S ‘he 

reasons for ^holeaweal Js noro.- 

W. B. 124; ioHa Stmn Lai Law 


When » case is remondea by the High V'““" ‘li". 'Xf any aoding 
Court, the Sub-Judge can form his own conclusions iricspectlTO o 


vourv, itiia ouu-u Liutjas - . , . , . « . 

a-Ttived at by his predecessor at the ongiDal 
^vere not touched by 


Court for re-trial by the Sub- 
f any finding 
.ttnrs which 


7 Luck. 484 ; 13 V I. C. 102 ; 3 O. W. N, 60 : 

Whora a case is remanded to the lower Court to lecord ‘he^re 


absent, the superior 


its judgment, if the Judge who passed f circumstances 

Court should be informed of It by his successor Und 
hia aueocasor has no jnrisdiotion. Application shtould he ^ j jgg to 

“M nrder of remand for ao ordciV for the pteaenc cuub 


which granted the order M Jur. H. S. ^ 

rc-try the case de noco.—.JfnniA5eft V. Aheffsr J/|ehait, 1 1 - 


If tbs Judge of the Court to which the ia remanded 

plying with the requirements of 5. ^74 0. ?. t^odc, 

■' 1 -.uca laflat-ri lifiA unoaaf in the first! inatiaTice. he is uoo u t 


the Judge who heard fcbeappeat in the insfesBce, he is ooc o ^ 

rXa? the appeal if he considers that the case ^igbfc be 

•without 80 doing. In such a case, his writinglof to 

requirements of that rule will be a sufficient coLupliance wita vno ^ 

dispose of the case according to law. But when T^the ^°®ci«Aiiitb« 

which the case is remanded is not the Judge whw heard the gj^ers 

first instance, as also in cases where the Judge, thV-,ugh the same, CQ 
such a course necessary fora proper disposal of t^bo oa5®» PiJlsv v. 

necessary for a disposal of the case accoiding to la\iy.— 

Sesha Beddi, 31 RT. 469 (F. B.): 18 M B. J. 34. 

Dismissal of suit by Mansif on preliminary 
Judge on appeal —Fresh appeal before second Sub-, 
with the finding of the former Subordinate Judge 
Sub-Judges in the same place, one of such Judges 
overrule the decision of the other. The Court is one, 
separate presiding officers. — Kharag frasodev. Durdhari Bai, 

755 end 6 A. 269 referred id). 


-Bomand by Seb* 




,e, who dwSt«= 


there ere t'W 

CDIQP®^®°^ 
there 31® 
fl. 348(3 A- 


f'ough 


■Where a single Judge of the 
it for fresh decision to the lower 
appeal from the revised decision 
High Court to question its own 


tensiu'*! 


utf'® 




:Jier judgment remanding the ca« 
loAver Court. — Munsht Lai v. Xtamasis^ 3 P. h. T, 343 : 65 I. C. 175 
An order of remand by a Subordinate Judge is final so far , j 
of the remand goes, and cannot be set aside by his successor. — 

V. Bvjnath, 14 “W. E. 285. , 

And the cas^ ’S 

A Sub-Judgo on appeal, having framed an issue, remande 
under this rule to the first Coart for trial thereof, but instead tho\ 

that the finding should be returned to his own Court, h^ 
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JkluTisif to giro Ih® p\i\tiVjn ^ , 
he might arrivo. * 

up on appeal to the Aaa\«onii jA' = 
Additional J udge was eicipiY to ' 

■ decision of the Court below on - 

no power to go behind the ordeto* ' 
Bodun Burooah v. Abdool Gunnv W v ' ’ 

Whether • , 

to a Court ot , ' 

-contemplates 


’I under S. 10 of the Letters Patent 
’ Conrt remanding a case nnder this 
’'aUai Bai v. Mahabir Bai, 21 A, 

order of remand.— BishanatJi v. 

under this rule. — Under 
inanding a case, where an 
, ' nirt. The period of limi* 

* ’ ’ '.vs from the date of the 

’-0 a patty submits to 
* j' ' T he cannot dispute 

' Ifashi-Mn-nissa v. 


But this rule contemplates a remand back to '*■ 

• of the suit, and to no other Court- — Bai Shrt in 

303. ‘^“^‘^8.'.;'. 

Procedure after remand.— "When a case u 
- date should be fixed for the re-heating, giving the 
appear and take measures to carry on the suit ‘ 

14'W.E. 401. ■ 

After a case is remanded on appeal, reasonable tin. 
the parties to appear and conduct their case ; amj it*^ 4 v’^"''l ' 
' before the lower Court, the case should be dismissed j # ^ U'. 
afch«n.l7W. B 70. "^default-- 


7, even though 
<1 first Court in 
V. Chera Tea 

179 (F. B.) ; 
V. N, 896 
\ N. 895: 
from an 
rented 
V ' . 669 

■.r^ 659 

-In',; . ^^9 


Whore a District Judge, after transferring a case from th 
Judge decided it himself, and on appeal the High 
the suit under this rule to the District Court. Se!d 
remand order, the District Judge had no power to transfer' the^ V^’ 

Sub-Judge, but was bound to try it himself. Section 25 ol the ll'n 

1882, has no application to a caso remanded under this rule — Sita 7 ? 
Nauni Dulaiya, 91 A, 230. But see the amended B. 24 of the present q 


Effect of order of remand. — An ordcrof remand to a lower apn ii 
Court implies a reversal of the first judgment of that Court — JCeitil 
Awhala, 7 W. B. 326. But it is not condusivo as to the remarks madeb” 
the appellate Court regarding a matter about which there is no eridgn ^ 
aud which the lower Court is asked specifically to consider . — Lingo Baoji 
Secretary of State. Ill I. O. 278 : A. I. E. 1928 Bom. 201 : 30 Bom L 
670. 


The effect of an order of remand for a new trial is entirely to nullify 
the first decision, and, to re-open the whole case. — Torinee K^anl v, Eooiiji 
Beharee, 12 W. R, 112. See also Giidadhur v. Shmhee Zlonee, 21 W. R. 7. 

A finding arrived at by an appellate Court in an appeal whereby the 
suit is remanded under this rule becomes conclnsive if the remand order is 
not challenged by an appeal . — Baghnnath v. Ganesh, 30 A. L. J. G15 : 138 
I. C. 406 : A. L R. 1933 AIL 603, 

"When a decree is set aside in appeal and the case is remanded under 
■this rule, the appellant is entitled to restitntion of the property taken 
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possession of in execution of the decree so set aside, although an appeal has 
been preferred against the order of remand. — Saroda Trasad v. Saudamini, 3 
0. L. J. 181 (14 0. 484, 21 G. 989, /oHotoei to). 

Where a case is sent back for trial on its merits, the order of remand 
shuts out objections regarding limitation or res j^idicata. — Sheo Sakoy y. 
Bam Pershad, 24 W. E. 333. 

Where a case was remanded for reconsideration of the whole evidence 
with the exception of one specified point, and the Judge after considera* 
tion came to the conclusion that his finding on that point had been 
erroneous, it was held that he could not, without a miscarriage of justice, 
allow that finding to remain unchanged. — Huree Nath v. Issur Chunder, 
'24 W. E. 316. 

, When a case is remanded to the lower appellate Court for decision of 
a question, e.g., one of title, that Court has no authority to go beyond the 
order of remand, and re*open a matter already adjudicated upon between the 
parties. — Salieb Teioaree v. Kishoree Sakoy, 24 W. E. 330. 

Under an order of remand in a boundary suit in which the Pnvy 
‘ Council had made an order in a former appeal, field that the High Court 
• had no power to go behind the order of the Privy Council, and that so 
much of the High Court's decision as ro-opened on fresh evidence what 
had previously been decided, musk be set aside, but that the evidence that 
had thus been brought to bear on the case was entitled to consideration only 
so far as it bore on those portions of the suit in respect of which the former 
decision of the Privy Council was not conclusive —Court of Wards v. 
Leelanund, 25 W. E. 157. 

Rights of parties after remand. — Where a case is remanded for the 

'trial of an issue which had not been laid down by the Court which triea 
the case, the parties are entitled to have the opportunity of giving evidence 
upon it although the order of remand contains no express direction to tba 
effect — Kisto CKurn v. Micggnn Chuckerbutty, 10 W. R. 491. 

Whan a suit has been dismissed upon a preliminary point, and the 
decision on that point has been reversed by the appellate Conrt, and 
‘ case goes down with a view to trial on its merits, evidence may properly 
received even from defendants who had appeared and a fortiori from a dele 
dant who had not appeared. — Koonj Beharee v. Tarinee Kant, 8 W. E. 

Where a case has been remanded by an appellate Court in an 
against the decision given after the remand, fresh points which migW 
ought to have been urged before the remand, cannot be allowed to be ta' 
—Ansar Ali v. C. E. Grey, 2 G. h. J. 403. 

A defence of limitation cannot be raised for the first time after there 

has been a remand on special' appeal from the decree of the Court j. 

heard the cause on remand. — Mom v. Gopal, 2 B. 120 (6 W. R. 178 /« 

9 B. H. C. R. 282, 11 B. H. 0. E. 283 distinguished; 2 B. H. C. B. • 

■ 2 B. H. C. R. 197 referred to). See also Dattu v. Kasai, 8 B. 535. 

Unless such objection is taken in the memorandum of appeal. 
open to an appellant at the hearing of the appeal to ^l^sstion tl^va > 
an order of remand previously mado in the case under this rule, 

Singh v. Chakardhari Singh, 15 A. 119. 
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Court-fee.— HeZd that, in an appeal under S. 10 of the Letters Patent 
from an order of a single Judge of the Court remanding a case under this 
section, the proper court-fee is Es. 2.— BaZZfl* Bai v. Mahabir Bai, 21 A. 
178. 

Revision.— No revision lies against an order of remand.— BtsZjonaZft v. 
Mt. Eamsiu, A. I. E. 1923 All. 464. 

Appeal from an order of remand under this rule. — Under 
Or. XLIII, r. 1 {«), an appeal lies from an order remanding a case, where an 
appeal would lie from the decree of the aPPoHate Conrt. Tbs period of limi* 
tation for an appeal from an order of remand is 90 days from the date of the 
order, under Art. 156 of the Limitation Act. But where a party submits to 
an order of remand and docsjiot appeal against the order he cannot dispute 
its conectness at a later Tstage of the appeal. — Musst. Maski-iin-mssa v. 
Musst. Eamb Sughra, 60 I. C. 975 : 19 A. L. J. 139. 

An appeal lies from an order of remand under this rule, even though 
before the filing of the appeal, the suit has been decided by the first Court in 
compliance with the order of remand. — Jatinga Valleg Tea Co. v. Ohera Tea 
Co , 12 C. 45. Followed in Uman Eunwan v. Jarbandhan, 30 A. 479 (P. B.) : 
5 A. L. J. 447 (29 A. 659 overruled \ 32 C. 1023: 9 0. W. N. 895 
dissented from). Bat see Zladku Sudan v. Eamini Eanta, 9 0. W. N. 895: 
2 0. L. J. S5-n: 32 C. 1023, where it has been held that an appeal from an 
order of remand passed under this rule canuot be entertained if presented 
after the disposal o! the suit. Followed in SaligBam v. Bnj Bilas, 29 A. 659 
and in ChiUari Mai v. Kabtrunntssa, 30 A. 191: 5 A L. J. 270. But 29 A. 659 
has been overruled in 30 A. 479 (P. B.), It would appear from the above 
rulings that there is a diversity of opinion on the above point. 

No appeal lies to the High Court from a general order of remand by 
the lower appellate Court on the ground of the mishandling of the trial in 
the &Tst Coutt.^Ftrm Chhajju Mai Mtinna Lai V. Ftrm Pyare Lai Jumna 
Prasad, 63 I. C. 853. 

Held, that an order under this rule is not ordinarily capable of being 
the subject of an appeal to His Majesty in Council, though it may possibly 
be So if the order in question bas the efTcct of deciding finally the cardinal 
point in the suit — Ba^buntssa v. Munarcarunnissa, 25 A. 629(17 A. 112, 
8 B. 548 and lOM. I A. 340 referred to). 

Though an appeal lies under Or. XLIII, r 1 («) of the G. P. Code from 
an order of remand, no appeal will lie from the order when the order itself 
is made in an appeal preferred under any other clause of that rule. — Naubat 
Singh V. Baldeo Singh, d3 A. 479; Mathura v. Nobin Chandra, 24 C. 774; 
Jhanday Lai v. Sarman Lai, 21 A. 291. 

An appeal lies from an order remanding a case nnder Or. XLI, r. 23, 
even if the suit has been decided on a preliminary point. — Sashi Mukhi v. 
Abinask, A. 1. R. 1922 Cal. 279. 

Appeal from remand order purporting to have been made, 
though improperly, under Or. XLI, r. 23.— No appeal lies against 
an order passed by an appellate Court remanding a case otherwise than 
under Or. XLI, r. 23 of the Civil Procedure Code.— AfoAendra v. Ramtaran, 
23 C. W. N. 1049 ; 31 C. L. J. 857. The Court of appeal when it remands a 
suit to the trial Court for fresh disposal, ehould make it quite clear whether 



■2390 


CODE OP Omii PEOOEDUEE 


Sch. I. Or. Xlil. 
r. 23. 


•the order of remand is made under Or. Xtil, r. 23 or indepondenfcly of that 
provision . — Kakamma v. ChandraMhkarO', 119 I. G. 705: A. I. R. 1929 Mad. 
205. But fete question is whether an appeal lies incases where the order 
■purports to be an order under Or. XLI, r. 23, although the order ought not 
to have been made under that rule. The question was answered in the 
affirmative by the Calcutta High Court in Basumati v. Taritbcisani, 31 
0. Jj. J. 364 : 44 I. C, 416, where Bichardson and Beachcroft, Jd., observed : 
“It may be that regard being had to terms of Or. Xlil, r. 23, this is 
not a case in which it was, strictly speaking, open to the learned Subordinate 
Judge to make an order under that rule. But whether the order was 
regularly made or irregularly made, it appears to me to be in form and sub- 
•stance an order under tbat rule. That being so, the order must be 
treated as an order under r. 23, from which an appeal lies.” The same 
view was also taken in the following cases ; Prosanno v. Saidt/a, 24 C. W. N. 
703: 56 I, C, 516; Radha Krishna Kamal Kamini, 35 0. B. J. 345: 
70 I. G. 547 ; A, I. R. 1922 Cal. 456 ; Gokul Prasad v. Bam. Kumar, 44 A. 
176 : 64 I. C. 878 ; A. I. R. 1922 All. 254 ; Kulsumunmssa v. Ram Prasad, 
44 A. 492 : A. I. E. 1922 AU. 226: 67 I. C. 713 ; Bhairahv. Kali Kumar, 37 
‘C. B. J. 491 ; Kayem Bisxoas v, Bahadur Khan, 30 C. W. N. 41 • 42 0. L. J* 
22: '69 I. C. 744: A. I. R. 1925 Cal. 1253; Jagathan v. 2dedini, 31 
0. W. N. 878 : 104 1. C. 422 : A. I. B. 1927 Cal 642 ; Barhhajan v. Uewa 
Singh, 110 L 0. 748: A. 1, R. 1928 Lah. 753. The right of appeal is 
-determined by what the Court purports to do and not by what the Court 
should have done ; and consequently where the Court purports to order a 
remand under Or. SBI, r. 23, though really the order is under 
order is appealable.— v. Mangal, 107 I. 0. 284 : A. I. B. 1928 too. 
341. The above view has been dissented from and it has been bald that 
whex'e the order of remand is ultra vises, and not a decree, it is nob app^l* 
able, though it purports to bo an order under this rule.— Exhort v. 
Bir&ndra, 5f) C. 219 : 47 C. B. J. 69 : 103 I. C. 864; A. I. B. 1927 Cal. Bm. 
The proper remedy is to challenge its validity in revision — Ibid, Bwt ^“sre 
the order of remand was neither passed nor purported to have h®®^ passe 
under r. 23 no appeal will lie — Jagatkari v. ifedini, 31 0. Vf. N. 87 d . 
A, I. E. 1927 Cal. 642: 104 I. C. 422. 

An order of the Court of first instance rejecting a plaint was set 
by the appellate Court which directed the first Court to proceed with the 
trial of the suit on the merits. It is not an order under this rule ana * 
not appealable . — Cotton Trading Sj/ndieata v. Firm of Zlalaioa Bal, 103 I- 
597 : 131 1 C. 750: A. I. B. 1931 Lab. 497 : 32 P. B. E. 409. 

A Buife for mainteDanco was valued at Rs. 3,000 for purposes of jurisdic* 
tion. The suit having been disposed of on merits there was an appeal au 
the correct valuation was then discovered to be Es. 18,000. The ftg 
Court thereupon set the decree aside and remanded the case : held, that 

order of remand was not appealable as it was not made under this ru* 
though it could bo the subject-matter of revision . — Samir Kaur v. Cwr J 
Wards, 138 I. C. 62; 33 V. L. E. 634: A. I. R. 1932 Bab. 538. 

Appeal from remand under the inherent power,— In sev^al ^ses 
it has been held that when the order of remand is not made i’m the 

r. 23, but by reason of a Court’s inherent jmusdiction nndor i o 

•order is not appealable . — Radhahrishna v. Venkata, 48 M. 713' A. i. 
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1925 Mad. 229 : 84 I. 0. 9G5 ; liaghunandan v. Jadunandan *1 !• t t 
253: 43 I. C. 959; TTisafcJii liamv, A. I. R 1901 t'i, .'c,-' ' 

L.L.J. 153; 781.0.403; Afa 3re v. Ifa Iftn. 3 R. 490 : A llt iU' 
Rang. 320: 92 1. C. 363 ; D. Jagethar Jbav. Mahtab Sinoh Vi'nni/ 
302: 7 P. L.T.811: 96 I. 0. 440: A I. R. 1926 Pat. OiC-CWi ' 
Chandrika Prasad v. Mithu, 6 P. 3S0‘ 103 I. C. 722 ; A. I R. rm t?? 
296 ; Sobharam v. Pam Prashad, 117 I. C 230 : A. I. R 19'>3 
K. V. Sundara Eamaiyer v. Sathianathan, 102 I, C. 23; A. I. R.~19'>7 rr V 
1190 {Sadhu Krishna v. Kuppan Avv^^rtgar, 30 M. 54 (F, B.) : *16 M r i ’ 
479 relied on) ; Suppiah'v, A/ulAtaA, 112 1,0.710: A I. R 1903 M i 
984 ; Devorampoodt v. Goparajti, 112 I. 0. 1 : A. I. R. 1928 Mad. 99*1 * ‘ 

A remand cannot he construed to bo one under S. 151 simply l.ceau 
the Court has failed to express that tho remand is under r 23 or r 25 • ^1 

where a remand order is accompanied by an order for refund of couk-fe' 
the remand should bo considered to bo under r. 23 — Sahtbjt v MohafntnJ^} 
Sartvar Khan, 106 I 0. 842 : A. I. R 1928 Lab. 116 ; 9 L. L. J. 543. 

Appeal from order of remand when such order does not epecifv 

the provision of law under which it is made — Where an appellate Court 
passes an order of remand without specifying- the provision of law under 
which the order is made, it must be presumed to bo made under Or '^T T 
*•.23,0.?. • • • • • 

44 A. 492: ■ : * _ . Kumarl 

44 A. 176.*. . . ■ 0.380> 

80 P. L B 645: A. I. R. 1930 Lab 221. 


Letters Patent appeal — An order of a single Judge of High Court 
under this rule is a“ judgment” within the meaning of S. 15 of tho Letters 
Patent and is therefore appealable.*— v Moheshwar, 85 C 1096. 
But see Guru Prosanno v. Atnbtcomoi/*, 13 0. W N. colli 


34. Where the evidence upon the record is suflicient to 
enable the Appellate Court to pronounce judg- 
where evidence ment, the Appellate Court may, after resettling 
Appeiu^iV*'*^Cciu*?t issues, if necessary, finally determine the 
may determine notwithstanding that the judgment of the 

case finally. Court from whose decree the appeal is preferred 

has proceeded wholly upon some ground other 
than that on which the Appellate Court proceeds. [S, 565.3 

COMMENTARY. 

Alterations — This rule corresponds to S. 565, C. P. Code, 1882, with 
some verbal changes only. The word ” where ” has been substituted for 
” when ” ; tho word ” ain't " has been substituted for the word ” case the 
word "from " has been substituted for the word ” against and the word 
preferred ” has been substituted for the word “ made,” which occurred in 
tho old section. The object and meaning of this rule is clearly explained in 3 
M. 9G noted below. 

Where evidence on record sufficient, appellate Coart may deter* 
mine case finally.— Where a Court of first instance after taking evidence,. 



•2392 


CODE OP orvili PROOEDITBE 


Scb. I. Or. XLI. 
rr. 2i, 25. 


•diemiBseB a suit upon a preliminary objection witboafc giving a deci- 
sion upon the merits of the case, and tbe decree is reserved on appeal, the 
^Courfc of Appeal, if it considers the evidence on record sufficient, may decide 
■the case, and is not bound to remand it for trial under r.'23 . — Bandi 
'Subhaut/a v. MadalapalU, 3 M. 96. See also Amtna v. Kunhunnit 9 M. 355. 

This rule does not enable an appellate Court to declare a right in favour 
one of the parties, "where no issue has been fixed on the point, and the 
right has not been set up in the iower Court.— Official Trustee of Bengal v. 
Krishna Chunder, 12 1. A. 166 : 12 C 239 (P. 0.). 

"Where a lower appellate Court has before it all the evidence which the 
parties wish to adduce, and decides upon a preliminary point (e.ff., the 
genuineness of apottah), it has no authority to remand the case, but should 
itself try it . — Ttam Joy v. Nundo lUoyec, 10 W. B. 374. 

The appellate Court will not remand a case for re-trial on a point not , 
raised in the Court below if tbe evidence already recorded is sufficient to 
enable the appellate Court itself to decide the point . — Saridas Piirshotam 
V. Gamble, 12 B. H. 0. R. 23. 


Where an objection was taken to the jurisdiction, and the objection was 
allowed, but the Court at the same time disposed of the case on the merits 
aud dismissed the suit, and on appeal the appellate Court affirmed tbe 
decree of the lower Court on tbe question of jurisdiction only ; held, that 
there were materials before the appellate Court to dispose of the appeal on 
the merits . — Debt Satan v. Debt Saran, 6 A. 378 ; S/ieo Prasad v. Anruih 
Singh, 6 A. 440. 

Where a Court of first appeal omits to determine a material issue of faoti 
the High Court as a Court of second appeal is noticompetent, under this rule, 
to determine such issue itself, but should refer it for determination to the 
Court of first appeal . — Shea Raton v. Lappu Kuar, 5 A. 14. 


Where Appellate 
Court may frame 
IsBnes and refer 
'them fop trial to 
Court whosedecree 
appealed from. 


25. Where the Court from ivhose decree the appeal is 
preferred has omitted to frame or try any iss'ae, 
or to determine any question of fact; "which 
appears to the Appellate Court essential^ to the 
right decision of the suit upon the merits, the 
Appellate Court may, if necessary, fnaih® 
issues, and refer the same for trial to the Cout« 
from whose decree the appeal is preferred^ and 
in such case shall direct such Court to take the additional 
evidence required ; and such Court shall proceed to try such 
issues, and shall return the evidence to the Appellate Court 
together with its findings thereon and the reasons 

. COMMENTARY. 

Attarations. — Tnis rule oorreapnads to S, 563, 0. P, Code, 
aUaratioQS of varbil chiricSar an! with tfa? adjition of the 
■he recteone therefor" in fcha coaolading part, adopting 19 B. 651. 
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Distinction between an order under Or. XLI, r. 23 and an 
■order under Or. XLI, r. 25.— Thoro is a distinction between an order 
under Or. XLI, r. 23 and an under order Or. XLI, r. 25, C. P. Code which 
remands specific issues for decision. An order of the former class in a final 
■order which is subject to appeal and cannot bo considered by the Court 
which passed it except on review, whereas an order under Or. XLI, r. 25 
is an interlocutory order which it is open to the Court to consider. — Knar 
iJageshar Sahai v. Kuar Mata Prasad, 25 O. 0. 189 : 9 0. L. J. 235. 

Framing issues and remanding the case. — The functions of the 
appellate Courts under Or, XLI, rr. 24, 25, and 27 discussed and pointed 
out. In cases where the Court, acting under r. 25 has beeu obliged, in the 
absence of evidence on ‘the record, to supplement the defect through the . 
agency of the Court below, its jurisdiction in respect of .such evidence does 
not become limited thereby or by reason only of the circumstance that the 
evidence is accompanied by a “ finding ** of the inferior Court, the term 
finding ’* being used in S. 566 (this rule) in its restricted sense of an 
answer to the proposition referred for enquiry, and not of an award or 
decision of the issue before the Court. — Bal Kishen v. Jasoda Kuar, 7 A. 765 
(F. B.). {referred to in Beni Pershad Kuari v. Nand Lai, 24 C. 98). 

■Where a Subordinate Court has dealt with questions arising on the 
merits of the case, no order of remand can be made by the appellate Court 
under r. 23, but if the appellate Court is of opinion that there should be a 
finding upon any particular issue or further evidence should be taken on any 
such issue, it may make an order of remand under this rule. — Bakhit 
Mahanta v. Puddo Baurt, 9 0. W. N. 64. See also Bukam Singh v. Raghubir, 
27. A. 700: (1905) A. W. N. 167. 

Where the Court of first appeal remanded a case under r. 23, for addition 
of necessary parties ; held, that the proper course for the lower appellate 
Court would have been to join the necessary parties, and then to raise the 
proper issues and to refer the issues to the first Court for trial under this 
rale. — Ganesh Bhikaj* v Bhikaji Krishna, 10 B. 398. See also Kelts 
Mulachert v. Chendu, 19 M. 157. 

If the appellate Court is of opinion that the trial Court has failed to 
decide any issue or has failed to draw up any necessary issue, the proper 
■course to follow was itself to frame the issue and to send it down, if neces- 
sary, to the trial Court for taking evidence and to return the evidence, 
together with its finding, to the lower appellate Court. An order remand- 
ing the whole case is bad. — Krishna Das v. Manindra Chandra, 95 1. 0. 123 ; 
A. I. E. 1926 Cal. 954. 

Where an appellate Court finds it necessary that a particular issue should 
bo framed and tried, it should proceed under the provisions of Or. XLI, 
T. 25, to frame the issue and refer it for trial to the lower Court. It is not 
proper for the appellate Court to set aside the judgment of the trial Court 
• and send back the case to that Court for deciding it by framing an issue 
which the appellate Court considers necessary for the decision of the ease.~— 
Mansurali v. Jamiran Bewa, 44 Q. L. J. 101 ; 95 1. C. 203 : A. I R 1926 
Cal. 976. 

Where the appellate Court is of opinion that certain findings of fact 
are necessary for the proper disposal of an appeal, and that evidence should 
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be led on these points, the proper procedure is under r. 25 by which the 
appellate Court may frame issues and refer them for trial to the Court whose 
decree is appealed from, but it cannot act partly underr. 23 which onlyapplies^ 
to tb© case of a suit which has been decided on a preliminarj’ point and 
partly under r. 25 by calling for further findings ; an order remanding a case 
for giving parties an opportunity to adduce evidence on a certain point for 
disposal and at the same time selling aside the trial Court’s decree is techni* 
cally wrong — v. Tkahibai, 53 B- 335 : 118 I. 0. 790: A. I- B, 1329 
Bom. 175: 31 Bom. L. E. 208. 

Under this rule an appellate Court can frame a new issue and refer 
it for trial although it has not been raised by the defendant's written answer, 
— Chandi Din v. l^araint Knar, 14 A. 366 (P. 0.). Sea Ahmedabad Advance' 
Spinning eic. Co. v. Lakshinishanker, 30 B 173. 

A lower appellate Court has power under this rule to send back a case 
for triiil upon an issue not satisfactorilj' tried by the Court of first instance. 
— Umbika Churn v. Kandhun, 11 W. R. 35. 

A decree in a suit having been passed on the merits by the Court of first 
instance, the Court of appeal, being of opinion that an issue not tried by the 
former Court, oxight to have been tried, reversed the decree, and under r. 2S 
remanded the cage for trial upon that issue. Held, that the order reversing 
the decree and remanding the case for trial of the issue was improper, and 
that the proper course for the appellate Court was to have taken that laid 
down by rr, 25 and 26 — Mokund Lai v. Hurbullubhnarain, 12 0. L. E. ISo. 

■SVbcre there is no sufficient evidence before the appellate Coui't 
the disposal of an issue which is material to the determination of 
suit, the proper course to be folloived is to remand the case under this 
rule. — Ram Rershad v. Krishna, 3 Agra 146. See also Shumboo Ckunder 
V. Riissick Chunder, 16 W. R. 346. 

Where the appellate Court finds that the parties failed to grasp tbe 
essential questions arising in the case and to adduce evidence adegnateiy, 
the appellate Court is entitled to frame new issues and remand them fov 
trial. — Shah Mahomed v. Ramzan, 66 I. C. 833. 

The District Court, on appeal, remanded the suit to the 
finding on fresh issues. After return of the findings the Distiict 
transferred the appeal to the Sub-Judge, who heard and determiceo i • 
Held, that the District Judge bad no power to transfer to a 
appeal which was part-beard and pending before him. — Knmara S<i0 
Stibbaraya, 23 M. 314, 

When a Court of first instance has tried out a suit, the appellate 
has no jurisdiction to make .'an order of remand underr. 23, 
issue has to be tried, it should proceed under r. 25, — Ram Dao Monda ' 
Indromoni, 3 0. W. N, 325. See also Lalla Ohuni Lai v. Mchiji S*m. ^ 

Where in a suit the plaintiff tendered three witnesses fo 
his claim, but the Court having examined one of such 
being satisfied with his ovidenco, declined to examine th® ndaut,. 

passed a decree in favour of the plaintiff and on appeal the^ 

the lower appellate Court reversed the decree, without aUowi g 
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plaintiff to prod Qco fresh eridcDce. Ueldl. that cnd»T Ih*' «r;rc*.r.'i»Ur.'y.a 
above described, it vras competent to the High Court in ai-scjil Ui t 

aside all proceedings in both Courts below, and to remand tbe «f;d^r 

this rule with directions to the firel Court to re trj- ihf oi»e, a/ltniUing all 
admiaaibla evidence which had been previously tendered - O'anya I'rtit/ul v. 
Lai Bahadur, 11 k 117 (16 A. 312 referred to). See also Vurga hihnt v. 
Anorajt, 17 A. 29. 

Apart from rr. 23 aud 25. no express power of remand t» given by l}>e 
Code to an appellate Court.— Haiub UafcAifc V BaWw, 23 A 1G7 (171) 

On an appeallrom the decision of a Mansif in favour of the plaintiffs 
in a suit for rent, the District Judge eat aside the decree, ordered anew 
trial and directed the amendment of the plaint by inaerting the boumlartos 
of the land. HeW. that the order for amendment of the plaint was ba/1 
under r *’3 as the original Court bad not disposed of the smt upon a proU- 
minarv point If the information was necessary', the District .lutlgo should 
aend down an issue on the i»oint for trial under this rule —Krtsknava 
Nevada v. Banchu, 17 M. 187. 

■When a ca«i6 ahonld not be remanded —Whore no apcciGc issue 
hM baon tamed on the auestion ot adoption, but tbo mattor had beon tried 
without any objection on the part of the plaintiff, who haff 
orfwTatohTancpriae, but waa fully intoimed by the aefenffanfa liata 
2™m.Sa So £mm the otoaa-eaamination of hia w.tnoaaea that tbo 
SiflnM^ouW betaken, heW that it waa otiaesiraWe that the case ahouM bo 
JlSraoTt -trial a a^cia. tano tamed aa to tbo a|optie= - 

A L. J. 103; aM. li T 109, , , , 

, Since a aeela^tory ae^ee ia a matter d aoela- 

tbrriwrto^nrrfeM 

Konwan, 4 C. 190 ; 3 C. D. B- 3l* ^ » a • « v . 

Tt nniiT+. drained a wrong issue tor doctaton, but 

there waa a finding on the point which 

it appeared from its if 8“®”‘ ‘"“y “ l„j ta„ea. the High Court 
would have been raised it the ‘ ‘ finding on that isene.— 

in second appeal refused to 

Ftsftntt jRamchanira v. Qanesh, 31 B. 3io. , . , a . 

a. ... . t • in framinc an issoa which does not 

An appellate Court jb not jus^fied in „ tha case under thi» 

arise from the pleadings of the parUea, and iTunhamed, 17 M. 69. 

rule for fresh enquiry—IWiito Pairavtar v. Zutti Bunfiamea. xi . 

Where the trial Court did not come ^p^lLl 

view it took of the case, U became .-titled in law to come to a 

Court is not bound to remand the «« T SindTrapondma 110 

finding of fact by itself on the point.— Bonffwawm* v. 

I. 0.648: A. I. E. 1928 Mad. 635. 

... — * *Ki» finfliocs of the trial Court 

An appellate Court cannot affirm some o . . ^ trial. If the lower 

and Bet aside the decree tjLuon BhonW bo held, it 

Court thinks it necessary that a fcesh local inveatigaxio 

C. P. C.~15l 
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^fihonld order it itself or it; should 'direct tbe lower Court to direct a local 
' investigation to be held and to send back to the appellate Court the result 
' of such local investigation. — Mdhendrayr. Narayani.^bJ. G. 170: ALE. 
1,1926 Cal. 912. 

An inherent power of remand exists in the appellate .Court oven in a 
case where the appellate Court might have acted bat did not act under 
r. 25. — Devorampoodi v. Goparaja, 112 I. 0. 1 : (1928) M. W. N. 164: A. I. E. 

' 1928 Mad 991. 

Powers and duties of the Court to which issues are remitted.— A 
Court of first instance to which issues have been remitted under this rule 
by the appellate Court, has only jurisdiction to try the issues remitted, and 
is /uncius officio in other respects and cannot make a reference of the case 
to arbitration which is only within the jurisdiction of the appellate Court. — 
Nand Rom v. Fakir Ckand, 7 A. 533. Sec also Gossain Dowlut Geer v. 
Bisseesur Geer, 22 W. R. 207 ; Habib Bakhsh v. Baldeo, 23 ,A. 167, 171. 

When a case is remanded by the High Court to the lower appellate 
Court for recording further evidence and for its finding thereon, it is not 
open to the latter to further remand the case to the trial Court for recording 
evidence and submitting its findings. — Anani Ramv. Din Mohammad, 102 
I. 0. 273: A. I. R. 1927 Lah. 769. 

A Court to which a case is remanded for re-trial on a particular issue 
amongst others, cannot, on remand, allow that issue to be abandoned and 
proceed to try the case upon the other issues raised. — Shib Chund v. Joymala 
Dasi. 7 C. L. R. 103. 

Power of lower Court to take additional evidence on remand where 
order of remand does not so order. Held, that the lower Court had power 
to take additional evidence on the issue remanded, although not specially 
authorized to do so by the order of remand. — Eamalakshi v. Bamasami, 19 
,M. 127. 

It has been held that an appellate Court is not bound to accept a finding 

returned to it by the first Court under- " *" ' “ 

such findings are preferred, but is comp 

the finding is correct and is fit to be • . ' . 

AH, 2 A. 903 (1 Agra 60 dissented from ; 1 A. 165 followed ; followed in 
Alt V. Salima Bibi, 6 A. 383) ; Mukhtara v. Sardara, 7l I. C,' 444 ; A. I* 

1923 All. 417. 

Certain issues were admitted under Or. XLI, r. 25, C- P. Co3e for 
trial on^additional evidence that might be tendered by the parties 
the date fixed for production of eridence, the plaintiff appeared but tne 
defendants were absent. The Court -took the evidence for the plaiutiU 
and recorded its findings nr parte. -On the applioaUon by, the defendao^3 

date 

that 

the Court had power to make and had acted properly in 
inasmuchivs’a full compliancb with the directions of the appeU®^® 
under Or XLI, r. 25, 0. P. Code required the taking of ovidonce Jot 
parties.— d/odAia Prasad v. Ram Narain, 19 A. L. J. 79: 63 L 0. 44/. 
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VThore tVio appellate Court orfletod a retrial on payment o! costs by the 
plaintiff within two months from tho date of the receipt of records in the 
original Court and further proridod that in default the suit should stand 

• dismissed, the failure of tho Court to call the attention of tho parties to tho 
receipt of records is no excuse for failing to pay tho costs in time and if the 
party committed default, the suit stood automatically dismissed. There is no 
-obligation on the trial Court to notify to the parties about tho receipt of 
records on remand of tho case by tho Court of appeal. — Banski v. Majahar 
Uddtn, 38 0. Y/. N. 693. 

Power of appellate Court to deal with the whole appeal after 
return of findings — It wao/ieM that, upon the return of the finding on're- 
inand, the Court could not treat tho appeal as already decided and the objeo- 

• tions as the sole matter for consideration, but must consider both the appeal and 
objections, and decide the whole case. — Laekman Prasad v.Jamna Prasad, 10 
A. 162 ; Gopi Nath v. Sat Narain, 74 I. G. 1014 • A. I. B. 1923 All. 3d4. See 

- also Lala Prog Lai v. Jai Narayan, 22 C. 419. where it has been held that 

• on the hearing of the appeal, the entire case, including the order of remand, 

was open to consideration, and that the High Court had power to determine 
■whether that order or the order subsequently passed was correct on the 
merits. • 

A Court of appeal framed certain issues under this rule and remanded 

• them for findings by tho original Court On the return of these findings as 
neither party filed any objections, the appellate Court accepted these findings <• 
without giving any reasons for so doing, or even stating'in its judgment 
whether it concurred m them or not, and con6rmed the decree of the original 
Court Held, that judgment of tho appellate Court was nob a judgment accord- 
ing to law, — Bkagvan v. Kestir, 17 B. 428. 

An order of remand under this rule decides nothing, and tho reasons 
-that the Court gives for its support ore given merely for its own convenience 
for the purpose of determination of tho appeal under Or. XLI, r. 26 and for 
helping the lower Court to proceed rightly in carrying out tho order ; but the 
Court, either the same or differently constituted, when determining the 
- appeal finally, has ample jurisdiction to go back on fne views as expressed 
in the order of remand passed under this rule. — Upendra v. Jojesh, 32 
' C. "W. N, 1233 : 47 0. L. J. 119 ; 107 I. C. 730 ; A. I.,K. 1923 Cal. 186. 

New issue raised before High Court. — Where the lower appellate 
Court has omitted to determine a question of fact which appears essential to 
the right decision of the suit on the merits, the High Court can frame the 
necessary issues and refer them for trial under Or. XLT, r. 25 — Seluratnam 
■ ■ V. Fenkotachalo, 47 I. A. 76 : 43 M. 567 (P. 0.) : 33 M. L 3. 476 : 18 A, L J. 
707 : 22 Bom. h. R. 578 ; 56 1. 0. 117 ; 25 C. W. N. 485. But the finding of 
the lower Court upon the issues so remanded is conclusive and cannot be 
-challenged. — Itam Jffeftr v. Pah Bam, 6 L. L. J. 145. 

Though the High Court is competent in second appeal to remit a case to 
the lower Court for re-hearing on an issne not raised in the pleadings nor 
even suggested in the Courts below, thisonght to be done only in exceptional 
-cases for good cause shown and on payment of costs. — Bam Chandra v. 
Secretary of Slate for India, 43 1. A. 172 : 43 C. 1104, 1118 (P. C.) i 20 C. W. N 
-.245 : 14 A. L. J. 1009 : 18 Bom. L. B. 838: 31 31. L J. 745 ; ,• Chandu Lai y. 
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Whore tho appellate Court ordered a retrial on payment of costs f>y tlio 
plaintiff within two months from tho dale of tho receipt of records in the 
original Court and further provided that in default tho suit should stand 
dismissed, tho failure of tho Court to call tho attention of tho parties to tho 
receipt of records is no excuse for failing to pay the costs in time and if tho 
party committed default, the suit stood automatically dismissed. There is no 
-obligation on the trial Court to notify to tho parties about tho receipt of 
records on remand of the case by tho Court of appeal . — Danski v. Mafahar 
Uddin, 36 C. W. N. 693. 

Power of appellate Court to deal with the whole appeal after 
return of findings — It wasAeW that, upon tho roturo of the finding on ro* 
maud, the Court could not treat tho appeal as already decided and tho obioc* 

’ ■ — 

. . , , • ■ • . ■ • 10 

A. i-- , 1 ‘ ' ; ' ' See 

also Lala Prog Lai v. Jai Naratjan, 22 G. 419,^ where it has been held that 
• on the hearing of the appeal, tho entire case, including tho order of remand, 
was open to consideration, and that tho High Court had power to determine 
whether that order or the order subsequently passed was correct on the 
merits. 

A Court of appeal framed certain issues under this rule and remanded 
them for findings by the original Court. On the return of these findings as 
neither party filed any objections, the appellate Court accepted these findings 
without giving any reasons for so doing, or even skatiDg'in its judgmoob 
whether it concurred in them or not, and confirmed the decree of the original 
Court. Held, that judgment of tho appellate Court vvas not a judgment accord- 
ing to law.—BAaffvnn v. Kesur, 17 B, 428, 

An order of remand under this rule decides nothing, and the reasons 
that the Court gives for its support are given merely for its own convenience 

- forthe purpose of determination of the appeal under Or. XLt, r. 26 and for 
helping the lower Court to proceod rightly in carrying out tho order ; but the 
Court, either the same or differently constituted, when determining tho 
appeal finally, has ample jurisdiction to go back on the views as expressed 
in the order of remand passed uoder this rule — Uptndra v. Jojeth, 32 
' C. W. N. 1233 : 47 0 L J, 112 : 107 1. C. 730 ; A. I K 1923 Cal. 186. 

New issue raised before High Court. — Where the lower appellate 
Court has omitted to determine a question of fact which appears essential to 
the right decision of the suit on the merits, the High Court can frame tho 
necessary issues and refer them for trial under Or. XLT, r. 25 — Seturalnam 
. V. Venkatachala, 47 I, A, 76 : 43 M. 567 (P, C.) : 33 II. L. J. 476 ; 18 A. L J. 
707 : 22 Bom. L. E. 078 : 56 I. 0. 117 : 25 0. W. N. 485. _ But the finding of 
the lower Court upon the issues so remanded is conclusive and cannot bo 
- challenged. — Pam I/elr v. Pali Ram, 6 L L. J. 145. 

Though the High Court is competent in second appeal to remit a case to 
the lower Court for re-hearing on an issne not raised in the pleadings nor 
oven suggested in the Courts below, thisoogbtto be done only in exceptional 
-eases for good cause shown and on payment of costs — Bam Chandra v. 
Secrelan/ of State for India, 43 1. A. 172 : 43 C. 1104. 1118 (P. C.) : 20 C. W. N. 
:245 : 14 A. h. J. 1009 : 18 Bom. h. B. 838: 31 IT. L J. 745 ; Chandu Lai v. 
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- should order it itselt or it should direct the lower Court to direct a local 

- investigation to be held and to send back to the appellate Court the result 
of such local investigation.—Afokendra v. Narayani, 95 1. 0. 170 : A 1. B. 

1 1926 Cal. 912. 

An inherent power of romaad exists in the appellate .Court even in a 
case where fcba appellate Court might have acted but did not act under 
r. 25.~~Devorampoodi v. Goparoja, 112 I. C. 1 ; (1928) U. W. N. 16ii A. L B. 
1928 Mad 991. 

Powers and duties of the Court to which issues are remitted.— A 
Court of first inetance to which issuea have been remitted under this rale 
by the appellate Court, has only juriediction to try the issues remitted, and 
is /wncttts o^cjo in other respects and cannot make a reference of the case 
to arbitration which is only within the jurisdiction of the appellate Court."" 
Nand v. Fakir Okand, 7 A. 623. See also Gossatn Dou>lut Geer v. 

Bissessw Geer, 22 W. R- 207 ; Hahb Bakksh v. Baldeo, 23 A. 167, 17i. 

■When a case is remaaded by the High Court to the lower appellate 

Court for recording further evidence and for its finding thereon, ifcisne^ 
open to the latter to further remand the case to the trial Court forrecordiD| 
'evidence and submittiog its findings.— Anani Bam v. Dm Mohammad, 102 
I. 0. 273 : A. I, E 1927 Lah. 769. 

A Court to which a case is remanded for ro-trial on a particular issue 
amongst others, cannot, on remand, allow that issue to be abandoned 
proceed to try the cage upon the other issues raised . — Shib Chund v. /oymala 
Dasi, 7 0. L. R. 103. 

Power of lower Court to take additional evidence on remand where 
order of remand does not so order. Held, that the lower Court had 
to take additional evidence on the issue remanded, although not specially 
authorized to do so by the order of remand . — Kamalakshi v. Bamasami, 1° 
M. 127. 

It has been held that an appellate Court is not bound to accept a finding 
returned to it by tba first Court under r. 25, merely because no obiactioos ” 
such findings are preferred, but is competent to examine and satisfy itself tb® 
the finding is correct and ig fit to be accepted . — Ahbari Beqam v. 

Alt, 2 A. 908 (1 Agra 50 dieeenled from ; l A, XQbfoUoxood \ followed in 
Alt V. Salima Bibi, 6 A. 383} ; Mukhtara v. Sardara, 71 I. 0. : A. !• 

1923 All. 417. 

Certain issues were admitted under Or. XLI, r. 25, 0* P. Code 
trial on additional evidence that might be tendered' by the parties 
the date fixed for production of evidence, the plaintiff appeared hvt 
defendants were absent. The Court took the evidence for the 
and recorded its findings ex parie. On the application by. the 
showing sufficient cause for their non-attendance, the Court, after coUce 
plaintiffs set aside the ex parts finding, restored the suit and fixed a ue 
(or parties to produce their evidence Held, on ravision'from this o™ opder 
the Court had power to make and bad acted properlyin making ^ Court 
inasmuch as a full compliance with the dlrectiona of the apP®"^ /rtTboth 
under Or XW, r. 25, C. P. Code required tbs taking of 
parties.— d/ndAia Prasad v. Ram Narain, 19 A. L. J. 79 : 63 i- ^*** 
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Whore tho appellate Court ordorod a retrial on payment of cosl^ hy the 
plaintiff within two monthg from the date of tho receipt of records in tho 
original Court and further provided that in default tho suit should stand 

- dismissed, tho 'failure of the Court to call tho attention of tho parties to tho 
receipt of records is no escuso for failing to pay the costs in time and if the 
party committed default, the suit stood automatically dismissed. There is no 

-obligation on the trial Court to notify to the parties about the receipt of 
records on remand of the case hy tho Court of appe.al.— i?ortsftj v MainJ^nr 
Uddtn, 36 0. W. N. 693. ' ^ 

.Poiverof appellate Court to deal with the whole appeal after 
return of findings — It wac field that, upon the return of the finding on to- 
tnand, the Court could not treat tho appeal as already decided and the objec* 

• tiong as the sole matter for consideration, but must consider both the appeal and 
objections, and decide the whole ease — Lachman Prasad v. Jamyta Prasad 10 
A. 162 ; Gaps Nath v. Sat Narain, 74 I, G. 1014 • A. I. R, 1933 All. 3S4. 'sm 

- also Lala Prog Lai V. Jai Narayan, 22 C. ilO, where it has boon held that 

• on the hearing of the appeal, the ontiro case, including the order of romand 
was open to consideration, and that the High Court had power to determine 
whether that order or the order subsequently passed was correct on the 
merits. 

* ^ - ' -ssues under this rule and remanded 

• • • On the return of these findings as 

: . . ppellato Court accepted these findings 

without giving any reasons for so doing, or oron stating'in its judgtaeQfc 
whether it concurred in them or not, and confirmed the decree of the original 
Court. Beld, that judgment of the appellate Court was not e judgment accord- 
ing to law. — Bkagvan r. Eesur, 17 B. 428. 

An order of remand under this rule decides nothing, and the reasons 
■that the Court gives for its support are given merely for its own convenience 
• forthe purpose of determination of the appeal under Or. XLI, r, 26 and for 
helping tho lower Court to proceed rightly in carrying out tho order , but the 
Court, either the same or differently constituted, when determining the 
appeal finally, has ample jurisdiction to go back on the views as expressed 
in the order of remand passed under this rule. — Upendra v. Jojesh, 32 
' C. W. N. 1233 : 47 0. L. J, 112 : 107 I. C. 730 : A. 1. R. 1923 Cal. 186. 

New issue raised before High Court. — Where the lower appellate 
Court has omitted to determine a question of fact which appears essential to 
the right decision of the suit on the merits, the High Court can frame the 
necessary issues and refer them for trial under Or. XLI, r. 25 — Seturatnam 
V. renJcatachala. 47 I. A. 76 : 43 U. 567 (P. C.) : 33 BI. L. J. 476 : 18 A. L J 
707 : 22 Bom. h. B. 578 : 50 I. C. 117 ; 25 G. W. N. 485. But the finding of 
the lower Court upon the issues so remanded is conclusive and cannot be 
- challenged. — Pam 21ehr v. Pali Pam, 6 Jj. It. J. 145. 

Though the High Court is competent in second appeal to remit a case to 
the lower Court for re-hearing on an issue not raised in the pleadings nor 

’ ’ ' ’ ^ ' ■ in exceptional 

m Chandra v. 
l.):20C.W.N. 

■yib : 14 A. ii. J. xuutf . lu ixiui. u. xfc. ojo. .ai. u o. t-io , - Chandu Lai v. 
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rr. 25, 35. 

Firm of Lakshmi Chand Jowaladat, 5L. h. J. 49 ,* Bhikahai v. Goja Mhakn, 
98 I. C. 297 : 28 Bom. L. E, 1090 : A. I. R. 1926 Bom. 577. 

Issues remitted are triable by the Court which originally tried the 
suit or appeal.— ‘Wheo issues are remitted for trial under this rule, such 
issues are triable only by the Court which originally tried the case.— Stffirr 
V. Ganeshi, li h. 2B (followed in JJ# Sher Khan v, Ahmadnllah Khan, 29' 
A. 660 : 4 A. L. J. 603). See also Lahore Bank Ltd. v. Lakhiram, 105 P. B. 
1903 ; Vliam Ohand v. Muhammad Bakhsh, 71 I. C. 896. 

Appeal. — An order referring issues for trial under this rule is not 
appealable. — .ffohXytsfo v. Bamckunder, 8 C. 147 : 9 0. I». B- 461 
(followed in Gooroo Prasanno v. Amdikamoyi, 2 I. 0. 636). A suit to recover a 
sum of money having been decreed against one of the two defendants, he- 
appealed. The lower appeliftte Court held that the decree was pn'ma facie- 
coi'rect, but as it was of opinion that the issue of limitation had not been 
sufficiently esplored, the case was remanded to the Court of first instance for 
re-hearing and disposal on that issue. Against that order of remand, an 
appeal was preferred to the High Court, ffeld, that in making the order, the 
lower appellate Court was purporting to act under Or. XI*I, r. 35 and not 
under Or. XLl. r, 23 (although it had jurisdiction under neither), and no 
appeal lay . — Jagatkari v. Medini iTohan, 3l 0. W. N. 878. Nor does an 
appeal lie under the Letters Patent . — Bara Estate, Ltd. v. Anup Chandra, 2' 
P. L. J. 668. 

A partial order of remand under Or. XLT, r. 26 is not appealable.— 
ISaung Shtceon v. K. K. B. P. ilf«doftor, 2 Bur. L. J. 216. 

26. (1) Such evidence and findings shall form part 

FJaaings and record in the suit ; and either party znap; with- 
eyideace lo be jjj ^ fixed bj the Appellate Court, 

objecH^fiM and' pi’^sent a memorandum of objections to any 
log. finding. 

(2) After the expiration of the period so 
Oetermination for presenting such memorandum th® 

0 appea . Appellate Court shall proceed to determine tn® 

appeal. [p> 

COMMENTARY. 

Alterations. — This rule corresponds to 8. 567, C, P, Code, ^883, with 
some alterations of a verbal ebarseter. In sab-rule (1) the word 
has boon substituted for the word “ become,” which stood after the ’‘T® , 

‘ ‘ shall ” ; the word " any " has been aubatituted for the word “ the „ 
stood after the words "objeotioos to” and in sub-rule (3), the word so 
been added before the word “ fixed.” 

” Such evidence and findings sbal! form part of the record 
suit.” — The evidence and findings become part of the record in 
when the Court proceeds to determine the appeal after rowana 
Or. XLT, r. 25, such determination must bo based upon all thy 
the record ; those include whatever was part of the record as it swoa 
the order under Or. XLT, r. 35 was mode os also what has beoo oaaoa 
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•Court ol Appeal, namely, the order together with the evidence taken pursuant 
thereto and the reasoned findings thereon. — Kanini Kumar v, DurgaCharan, 
■37 C. L. J. 122. 

Where no memorandam of objection is filed. — If no memorandum 
of objection is filed by either part)’, the Court is not thereby absolved from 
'its duty of hearing the appeal. — Suhbayya v. Kami, 22 M. 844, The 
appellate Court, even if no objections are filed, is bound to examine the 
•correctness of the findings and to state in its judgment the reason for 
‘Which it either accepts or rejects the findings. — Kunhi v. Kutli, 20 M. 496. 

An appellate Court thoogh not bound to entertain objections filed after 
‘the expiration of the prescribed period, sbonld, nevertheless, upon the 
hearing of the remand, allow the party filing them to be heard with regard 
to them Further, an appellate Court, apart from any objection by the 
parties to the findings when returned, should examiue and test them to see 
whether or not they ought to be accepted — Mumtaz Begam v. Fateh Busain, 
•6 A. 391 (6 A. 383, 1 A. 165, and 2 A. 908 referred to). 

"Where no objections have been filed under Or. XLI, r, 26, C. P. Code, 
the Court may in its discretion decline to hear objections at the hearing.— 
Partab Singh v. Ach'ar Stngh, 3 L L. J. 230. 

But the appellate Court is not bound to accept any finding blindly 
•merely because no objections to such finding are preferred, but is competent 
to examine the evidence on which euch finding is founded, and to satisfy 
itself that it is correct and fit to be accepted. — Akbari Begam t. Wilayat 
Ali, 2 A. 908 (1 Agra 60 dissented from , 1 A. 165 followed ; followed 
in Umed Alt v. Sultvia Bibi, 6 A 333). See also Woorntsh Chunder v. 
Jonardun, 16 W. E 235 ; Mumtaz Begam v. Fateh Busain, 6 A. 891 ; 
Bhagvan v Kesur, 17 B, 428 ; Kam Chandra v. Sono, 19 B. 551. 

Time to file objections to finding. — The limitation of time in tMs 
rule is obviously meant to be a restriction upon the rights of the parties, 
and not upon the discretion of the Court. — Damodar Das v. Gckal Ckand, 
7 A. 79 (92) (F. B.). 

After the expiry o! the period fixed, the appellate Court may, in its 
-discretion, receive or decline to receive a memorandum of objections to the 
finding on remand,— OAo^ay Ball v. Chunnoo LalL 6 I. A. 15 : 3 C. L. E. 465 
(463) (P. 0.) : 4 C. 744 (761). 

‘ Conrt'fee." — No Conrt'fee is chargeable upon the memorandum of 
-objections filed under this rule. — Damodar v. IXasudan, 105 I. C. 108: 
A. I. E 1928 Pat. 85 ; 9 P. L. J. 19. 

"Shall proceed to determine the appeal.” — When an appellate 
'Court has made an order referring issues for trial under r. 25, the return to 
such order must be made to the same Conrt, and such Court is not compe* 
•tent to transfer the appeal for disposal to another Conrt. — Udit Narain v. 
■Jhanda, 16 A. 315 ; Kumarasami v. Suhbaraya, 23 M. 314. 

Second appeal.— The provisions of this role and of r. 25 apply, go far 
as may bo by virtue of Or. XIjTI, to second appeals. The High Court may, 
-in second appeal, therefore, refer issues of fact for trial to the lower 
appellate Conrt, but when the finding and ewdence npon such issues are 
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returned to the High Court, the' Soding is conclusive, and it cannot bo 
challenged upon the evidence before the High Court as in first appeal. The 
reason is that a second appeal is not allowed on questions of fact. 

27 . (1) The- parties to an appeal shall' 
not be entitled to produce additional evidence,. 
In uppciiate Court whether oral or documentary, in the Appellate- 
' Court. But if — 

(a) the Court from -whose decree the appeal is pre- - 
ferred has refused to admit evidence which i 
ought to have been admitted, or 
(h) the Appellate Court requires any document to be - 
produced or any witness to be examined to 
enable it to pronounce judgment, or for any 
other substantial cause, 

the Appellate Court may allow such evidence or document to- 
be produced, or witness to be examined. 

f2) Wherever additional evidence is allowed to be- 
produced by an Appellate Court, the Court shall record the 
reason for its admission. [S. 568.J 

COMMENTARY. 

Alterations.— This rule corresponds to S. 668, C. P. Code, with some- 
alterations of a verbal character. 

Sub^rnle (1) exactly corresponds to para. 1 of the old section. 

Clause (o) corresponds to Cl. (a) of the old section with this moiJifiw* 
tioD that tho word "from*' has been substituted for the word “ngainst ; 
the word "preferred" has been substituted for the word “made”; and the- 
woids " has refused" have been substituted for the word “refuses.” 

Clause (6) exactly corresponds to Cl. (h) of the old section. 

Sub-rule (2) corresponds to last para, of tho old section with this alt^ 
ation that the word “wherever" has been substituted for the 
" whenever”; and the words "allowed to be produced ” have'been substitalc 
for the words “ is admitted,” which occurred in the old section. 

Scope of this rule — Powers and functions of appellate Court.— Th« 
power to admit additional evidence should bo eiorolsed by a Court of 
with much caution, and only in suits where it is satisfied that in theinteres • 
of jDStico it should bo exercised, and that such additional evidence 
admitted, will bo evidence which, if produced at the trial, w-ould 49 . 

admissible; Mahomed Khaleel v, Les Tanneries Lponnaises.CSJ-^'- f*' 

M. 435 (P. C.) : 31 C.W. N. 1: 941. C. 767: A. I. E. 1926 P- 0* 34 : -O' 
Bom. L. E. 1391. 

Additional ovidonco under this rule should not bo taken 
appellate Court has examined tho evidence on tho record and has, after 
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examiDatioD, come to the conclusion that the ovidonco, as it fltands, {s inho* 
rontly defective ; as, for instance, when the lower Court has omitted to taVo 
the evidence of an attesting witness to a mortgago-deed. — iJant of Den^nl v 
lAicas, 51 C. 185: 81 1. C. 471: A. I. K. 1924 Cal. 678. 

The circumstance that evidence has been improperly excluded by tho 
trial Court does not justify a reversal of tho decrco made by that Court. 
The Code of Civil Procedure provides in Or. XLI, rr. 27 (1) (a), 23 
and 29, the method to be followed in a case of this description. It is open 
to the -Judge of the appellate Coart to fake tho evidence himself or to 
direct the primary Court to take the evidence and to send it to tho appoHalo 
Court for consideration. — Jyot Kumar v. Jadu Kath, 34 C. L. J. ICO. To 
remand a case on such a ground is a course which can bo characterised as 
exercising jurisdiction illegally and with material irregularity. — Venkamma 

V. Goparaju. 112 I. C. 1 : A. I. K. 1928 Mad. 991 : (1928) M. W. N. 164. 

Where the trial of a case is defective by reason of relevant evidence 
having been shut out or by refusal of an adjournment which should have 
been granted to enable a party to adduce all tho evidence or for any other 
reason, tho appellate Court can ask tho lower Court to take tho evidence so 
shut out or give the party, who had not the opportunity to adduce all his 
evidence, an opportunity to adduce evidence, and to record a finding on the 
evidence so taken ; and the mere fact that the appellate Court has not set 
aside the decree of tho lower Court does not in any way take away the 
jurisdiction it has to set aside the judgment and direct the lower Court to 
take evidence and record fresh finding —i? Narayanasivavxt v. Vtiamhal^ 
106 I C. 499: A. I. B. 1927 Mad. 1065: 39 M. h. T 399. 

The legitimate occasion for tho admission of additional evidence by 
the appellate Court under this rule arises only when, on examining the 
evidenco as it stands, some inherent lacuna or defect becomes apparent. 
Where fresh evidence is discovered outside the Court, such evidence can 
bo imported into the case on an application under Or. XLVII, r. 1. — 
Krt$hnama Chariar V. Naramnha, 31 M. 114: 3 M. L. T 308 (31 B. 331 
(P. C ) follotcedy, Garden Beach Spinning and Manufacturing Co. v. Secretary 
of State for Jndro, 42 C. 675, XJehant Ahxr "v. Basaican Ahir.,^5'i.Q,^2&\ 
Firm of Bam Bichhpal Sham Lai v. Firm of Bans* Dhar <£ Sobs. 66 I. 0. 370 
(31 B. 381 (P. C.) relied on , 31 M. 114 and 42 C. 675 follow^) ; Parsotim 
Thahur v. Lai Mohar, 53 I. A 254 : 10 P. 654 (P.C.) : 132 I. C. 721 A. I. B. 
1931 P. C. 143 ■ 36 C. W. N. 786 : 54 G. L J. 1 : 61 M. L. J 489 : 29 
A. L. J. 613. See also Jlhaiionsingh v. Sindiisingh, 67 I. C. 237: (1922) 
Nag ll9 : Jai Krishna v. Bihi Soghra, 4 P. L. T. 418 : 71 I. C. 681 ; Labh 
Singh v. Ahmad Shah, 97 1. C. 369 ; Firm of Busseinihoy v. Banidas. 125 
I. C. 803 (F. B.) ; A. I. K. 1930 Sind 105 ; 24 S. L B. 15. 

Courts should refrain from sending for the records in an informal 
manner for the purpose of looking into documents which had never been 
tendered in evidence.— HoreXam v. Sarwp I2G I. C. 437: A I. E. 

1930 Lab. 760. It is not proper for a Court to take additional evidence 
without duly recording it in sccordanco with la%v. — Allum Mahto v. Darka 
Monj/jj, 118 I. C. 315. See also Bam Autar Y. Baldeo, IIP. 782: 1401.0. 
,895: A. 1. B. 1932 Pat. 352. 



2402 


CODE OP OTVHi PROOBDDRE ■ Soh. I. Or, XLI. 

r. 27. 


It is largely discretionary with an appellate Court to admit additional 
evidence on appeal and a 'party cannot claim it as a matter of right. — 
Nayajan AU v. Midnapore Zamindary Company, 67 1. C. 770 ; and where 
the Court has exercised this discretion and refused to admit additional 
evidence, it cannot be said that a subatantial error or defect in procedure 
has taken place which affords a ground for second appeal . — Tkaman SingJi 
V. Jiwan Singh, 131 1. C. 228; A. I. B. 1931 Lah. 506. 

: The appellate Court should exercise its power of allowing additional 
evidence \'ery cautiously and sparingly and only in the interests of jostice. — 
Baja Sremath Roy v. Secretary of Slate for India, 36 C. L. 345 ; Kntiyan 
V. VaithUnga, 120 L C. 746 : A. 1. B. 1930 Btfad. 343. But the Court shoidd 
not take a narrow yiew of the rules of procedure and in order to do justice 
between the parties the Court should allow additional evidence to be 
adduced in appropriate cases, e.g., where the results of shutting out evidence 
would be to keep the creditorout of hts money unnecessarily. — Kameshwar v. 
Sirday, 132 I. C 363 ; A. I. E. 1931 Pat. 181“ 12 P. L. J. 79. The only 
function of a Court of facts is to do complete justice between the parties, 
and the Court should nob reject documents as to the genmneness of ^ 7 hich 
there could possibly ha no room for doubt on such technical grounds as that 
they were produced at a late stage. — Mt. Naraini Koer v. Gena Zlisstr, 
A. I. E. 1929 Pat- 324 ; 120 1. C. 291. 

Order XLI, r. 27 does not mean that in order to enable the appsUats 
Court to pronounce judgment in favour of a particular party additional 
evidence should be admitted in appeal. It only means that where there 
is a laauna in the evidence which precludes the appellate Court from 
pronouncing judgment on the evidence which is already on the record, 
additional evidence should be allowed to be adduced . — Baijinatk v. Dip Dal, 
57 I. 0 843, 

On an appeal on the merits of the case being filed, the appellate 
without recording any reason as required by this rule allowed such 
evidence to be taken, not after the appeal on the merits had been heard an 
the evidence as it stood had been examined by the Judges but on special ao 
preliminary application. Hrid, that the appellate Court had no jurisdiction 
to admit the additional avidence, and that it was \vrongly admitted and 
bo disregarded. — Kessowji Issur y. G. 1. P. BaUtvay Company, 8^ I. 

31 B. 381 (P. C,). 11 0. NV. N 731 ; 6 0. Xj. J. 5 17 M. L. J. 347 : 4 A B- V- 
461. 

' Where additional evidence is taken by the High Court with the 
of both sides, it is not open to either party to complain of it . — JaganntUh • 
Eannman. 36 1. A. 291 : 36 C. 833 (P. 0.) : 13 0. W. N. 830 : 11 Bom- B. 
861 ; 19 M, L. J. 435 : 3 I. 0. 465. 

The test as to whether additional ovidenca should be received 1° 
appellate Court under this rule, depends upon tho question whether 
the appellate Court requires tho ovidenco " to enable it to 
judgment or for any other substantial cause. ” As to this, the 
Court is to be tho solo Judge. Tho rejeotioa of an application 
section cannot be said to involve any " substantial question of > to the 
tho meaning of S. HQ. C. P. Code, so as to give tho right of an Jha 

Privy CouncU.'-^Upendra Mohan r. Qopai Chandra, 31 0. 484 1 Jh%ng 
V. Badri Sahu, 64 I. 0. 666. 
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la cases where the Coart acting nnder r. 25 has been obliged in the 
absence of evidonue on the record, to scpploment the defect throngh the 
.agonc; of the Court below, its jnrisdiction in respect of such evidoDce does 
not become limited thereby or by reason only of the circumstances that the 
evidence is accompanied by a " finding ’* of the inferior Court, the term 
" finding ’’ being used in r. 25 in its restricted sense of an answer to the 
, proposition referred for enquiry, and not of an award or decision of the issue 
before the Court. The functions of the appellate Courts under Or. XXI, 
rr. 24, 25 and 27, discussed and pointed out. — Batkishen v. Jasoda Kuar, 7 
.A. 765 (F. B.) {referTed to in Beni Pershad Kvart v. Nand Lai, 24 C. 93). 

In a second appeal, the High Court remanded a case to the lower 
appellate Court for proper decision of certain issues raised in the suit ; and 
the lower appellate Court, taking evidence on the issues, came to findings 
of fact on that evidence. Held, that the lower appellate Court tried the ■ 
-case, not as an original case, but as an appeal. — Bent Pershad Kuari v. 
Nand Lai, 24 C. 98. 

When additional evidence shonld be allowed. — Under this rule the 
admissibility of additional evideoce is made to depend, not upon the rele* 
Taooy or materiality to the issue before the Court of the evidence sought to 
be admitted or npou the fact whether or not the applicants bad an opportu* 
nity of adducing evidence at some earlier stage, but upon whether or not the 
appellate Court requires the evidence to enable it to pronounce judgment or ■ 
for any other substantial cause. — In the goods of Prem Chand, 21 C. 484. 486. 

The power given by this rule of taking of its own motion, additional 

• evidence should be very sparingly exercised by the Courts and great 
caution should be exercised in this matter.— Smruan Chunder v, ^pal 
Chunder, 11 JI. I. A. 28 : 7 W. B. 10 (P. C.) ; BurpeTshad v. Sheo Dyal, 
26 W. E. 66 (P, C.) . 3 I. A, 259. 

Where pending an appeal from a decree in a rent suit, a decree is 
passed in favour of the appellant in a title suit, the appellate Court should 
receive the decree in evidence and act upon it. — Sashi Bhuson v. Parasulla, 
‘64 I. C. 721 (31 B 381 (P. C.), 31 M. 114, 36 A. 93 referred to). 

When the first Court was satisfied with the evidence produced, and, 
therefore, did not allow the plaintiff to produce all his evidence, and the 
appellate Court does not think the evidence sufficient, it ought to allow 
'the plaintiff on appeal to call the evidence excluded by the first Court,— 
Brij Soondur v. Kaimoonnissa. 23 W. E. 63. 

Where a Court of first instance, considering it unnecessary to examine 
•certain witnesses for the defence, dismissed the suit, and the lower appellate 
Court, disbelieving the evidence of those wituesses for the defence who ' 
were examined, allowed the plaintiff’s appeal, Aeld that, before doing so, 
the lower appellate Court should have afforded the defendants an 

• opportunity of supplementing the evidence which they had given in the first 
Court by the testimony of those wituesses whom that Court had declared s 
it unnecessary to hear, and that the case must be regarded as one in which 
the first Court had refused to examine the witnesses tendered by the 

• defendants.— Bakksh v. Imam AU, 9 A. 339. 
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ib is wibbin, fcho discretion of bhe lower appellate’ Court , bo allow the 
parties an opportunity to adduce fresh evidence if it is. satisfied that the 
interests of justice require that ' course.— Dassv.Hitoo Sing, 24 
W. R. 325, 

"Where certain documents - were accepted in the trial Court without - 
proof and objection to their reception was for the first time raised in appeal, 
the party adducing such evidence should bo given an opportunity to give 
formal proof of the documents . — Gorkka v. Kahnvm, 30 P. L. B. 693. 

Where the evidence upon the record is not sufficient to enable the 
appellate Court to pronounce a judgment uuon regular appeal, it may require 
the Court against whose decree the appeal is made to take additional 
evidence, defining the points to which such evidence is to be confined, m 
order to enable the appellate Court finally to determine the case. — Wara* 
simaharav v. Antagi, 2 B. H. 0. R. 61- 

Where a lower appellate Court admitted a review with the object of 
taking into consideration a material issue which it had omitted to consider 

at the trial, htld that, having admitted the review on grounds indspondent 

of fresh evidence, it was competent for the Court, under this role, to admit 
fresh evidence, if required to enable it to pronounce a satisfactory judg* 
ment, or for any substantial cause.— Lallr. Troyluekho, 12 w. Iv. 
223. 

The true interpretation of this rule is that, when a Court sees that by 
some inadvertaocQ or mistake, a party has not produced some eviaenfls 
which he was capable of adducing, and that he is likely to be projudicea 
by that omission or mistake, which was simply unintoDtional, undesifi^^ 
and accidental, the Court will allow such further evidence to be taken 
Goivhur AU v. Sakheena Khanum, 15 W. R. 507. 

When a lower Court disposes of a case upon the merits as proved by 
evidence not legally admissible against the defendants, and the appeu® 
Court considers it proper to allow the plaintiff to adduce further evidenM, 
it may either take such further evidence itself, or send the case backtp tpe 
lower Court to take such evidence . — Bamjoy Surmak v. Puran 
."W. R. (F. B.) 124. 

Where the first Court refused the plaintiff's application to summon fi'® 
of his witnesses, notwithstanding that it postponed the case, for ten d^y ' 
although fifteen other of the witnesses were present, tho High Court no 
that tho first Court's omission to summon tho witnesses was, under t 
circumstances, a suflicionb reason, for the lower appellate Court to eoo 
for them, and take their ovidence. — Abelakh Boy v. Gtiggun Bkxiggnt, 

W. B. 2G8. 

Wiieu tho lower Court is wrong in excluding evidence bearing on 
question at issue, tho appellate Court is justified in admitting tbo ovj 
F urther, when a Court has donbt as to whether a certain 
otlmisaiblo or not, and its docision is open to appeal, it is bettor to o 
than to exclude such doubtful cvidence.’^A'ofi Knhort v. JBiusan o i * 

18 G. 201 (P. G.) : 17 I. A. 169. 
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'Where the District Judge admitted certain evldonco which was rejected 
by the trial Court and that evidence consisted of a deposition in which 
an admission regarding the relationship was made by a woman who was 
dead and whose property the appellants were claiming, held that 
the evidence though not admissible under Or. XLI, r. 27 (1) (6) was 
admissible -under r. 27 (1) (o).--GoAAttZ v. Baldeo, 7 P. 90: A. I. B. 1923 
Pat. 113 : 9 P. L. T. 180. 

In a bond-suit the plaintiil relied in bar of limitation on endorsements 
of part-payments appearing on the bond. The first Court held that the- 
endorsements wero genuine. The appollato Court remanded the suit to take 
further evidence with regard to the endorsements ; and held upon the 
return of the evidence that the endorsements were forgeries and dismissed 
the suit. 3eld, that the additional evidence was legally taken and 
admissible under this rule.— Sriniooiac/iarwr v. Bangammal, 18 M. 94. 

Where in a second appeal tbe High Court remanded a ease for return of 
findings on an issue previously framed but not tried, held, that tbe lower 
Court had power to taka additional evidence on tbe issue remanded, although 
not specially authorised to do so by the order of remand.— i'amoloisAi v. 
Bamasami, 19 M, 127. 

Where the appellate Court finds that the trial in tbe first Court is 
misconceived, it cannot set aside the whole judgment and make an order for 
remand for fresh trial simply because of the unsatisfactory way in which 
the trial Court dealt with tbe matter of local investigation ; and the proper 
procedure is to make an order of local investigation itself or direct tbe trial 
Court to appoints Commissioner for making a local investigation and proceed 
under rr 27, 23 and 29 of Or. XLI, and after the local investigation is 
made out any evidence desired by the appellate Court to be takon is taken, 
the appellate Court should decide the appeal on all questions arising in the 
suit itself . — Hanpada v. Debnath, 110 I. C. 427 : A. I. B. 1923 Cal. 749 : 
Muffizuddin v. Jelaluddin, 110 I. C. 448: A. 1. E. 1923 Cal. 748. 

A District Hunsif after heartog evidence and deciding Issues, passed a 
decree. On appeal the Sub-Judge reversed the decree, and remanded the 
case under Or. XLI, r, 23, on the ground that certain documentary evidence- 
tendered by the defendant had been excluded, and the plaintiff’s witnesses 
who had been cited in the list had not been wholly examined. Bcld that 
r. 23 was inapplicable to such a case; and that the proper coarse for the 
Sub-Judge would have been to act either under Or. XLI, r. 27 or r. 23. — • 
Seshan Pattar v. Seshan Pattar, 23 M. 447 (23 II. 445 distinguished) , Rajani 
V. Ivhatir Mahomed, 94 I. 0. 393; A. I. K. 1926 Cal. 897. 

Where the lower Court after rejecting defendant’s application for 
adjournment heard the case ex parte, and passed a decree in plaintiff's favour ; 
and whore on appeal by the defendant the appellate Court reversed the decree 
and remanded the case, held, on second appeal, that the suit having been 
tried on the merits, the lower appellate Court could not remand the case 
nnder S. 562, but ought to have proceeded under Ss. 563, 569, C. P. Code, 
1QS2.—Parvatishankar v. Bai Naval, 17 B. 733, 

When additional evidence should not be allowed.—An appellate 
Court should not receive evidence, thongh alleged to be material and' 
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important, which has not been produced in the lower Court, without sob- 
•stantial reason for its non'prodnction. The High Court refused to reverse 
•a decision on the ground ol the improper admission of evidence. — Jofjadindra 
V. Bhabatarim, 5 B. h. B. Ap. 54. 

In a case governed by the apecihc directions contained in rr. 27 and 
28, an order of remand purporting to be passed by the Court in the exercise 
•of its inherent power is vitiated by material irregularity . — Mallappa v. 
Alagin, 133 I. C. 205 : A. I. R. 1931 Mad. 791 : 60 M. L. J. 175 : (1931) 
M. W. N. 710, 

Where the lower Court admits documents contrary to the provisions 

this Rule, the only thing the High Court can do in second appeal is to 
exclude them from consideration altogether, — Harcharan v. Sarup Singh, 
126 I. C. 437 : A. I. E. 1930 Lah. 750. See Bam Naresh v. Chirhit, 9 
<3. W. N. 379. 

When the appellant did not choose to call the only available attesting 
witness to prove the will produced by him and in consequence the lower 
Court held the execution of the will not proved, he cannot by adducing fresh 
■evidence in the appellate Court be allowed to patch up the weak points JO 
his case and fill up the omissions, a procedure not warranted by the rules of 
the Code . — Peda Monikyam v. Vantabathina, Si L. W. 663. 

Where the parties have closed their evidence in the trial Court, it is no 
province of the Appeal Court to admit additional evidence on a point which 
was not in issue iu the trial Court and which never arose from the plead* 
iogs.^Dwarka Prasad v. Badri Lai, 127 I. C. 515 : A. I. R. 1930 All. 320. 

The mere fact that a litigant was not aware of the existence of docn* 
mentaiy evidence in the case is no ground for the admission of such evi- 
dence for the first time in appeal. — Srimati Manmohini v. Bam Kishore, oo 
1. 0. 334. 

It is no part of the duty of the appellate Court to raise fresh issues 
and it cannot be contended that the evidence needed to support such issue® 
will fall within the category of oviden'ce which the Court may require to be 
admitted. Where a party has not filed documents in his possession he 
cannot be permitted to file them in appeal merely on the ground that he 
was not alive to the poseibility of supporting his claim in that manner.-* 
Baja of Kalahasti V. Venkaialingama, {1932} SS. W N. 529. 

An unregistered document admitted to be all along in possession of * 
party, cannot be allowed in evidence in second appeal, merely because it 
alleged that it is recently discovered. — Prem Singh v. Md. Khurshid, A. !• • 
1927 Lah. 574 : 103 I. 0. 215 ; Keswwji Issur v. G. I. P. By. Co.. 34 1- *• 
115 ; 31 B. 331 (P. C.) : C C. L. J. 5 : 11 0. W. N. 721 : 4 A. L. J. 461 
M. L. J. 347. 

An appellate Court acts improperly in admitting 
after the close of the arguments in the case . — Isap AU v. 5 af» 5 , So 1- • 

Where an appellant who had ample opportunity of giving 
•Court below elected not'to do so, bnt to rest his case on the eviooo 
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stood, he ought not to bo allowod at tho stage of appeal to give ovidooco 
which he could have given below.— Baw Dai v. Official Liquidator, 9 A. 366. 

Circumstances under which an appellate Court will not allow additional 
evidence to be produced at tho hearing of an appeal under this rule. — Nadiar 
Chand v, Chunder Sikhur, 16 C. 765. 

The plaintiffs had applied, during the hearing of tho case in the Court 
of first instance, for tho production of certain books of account of the 
defendants. The defendants resisted the application, and the Court refused 
to order the books to be produced. The suit having been dismissed, the 
plaintiffs appealed : and in the Court of App^l the defendants applied to be- 
pennitted to put in evidonco the books which they had refused to produce. 
Held, that the evidence could not be admitted.— ilfcMOftar Oanesk v. 
Lakhmiram, 12 B. 247. 

The anpellate Court should not send for and admit fresh documentary 
e\'idenca which has not been pat in by either party in the lower Court. — 
Dwarkanaih v. Ram Lochun, 10 W. K. 93 : Zahrdh v. Bkugivan, 16- 
VJ, E. 211 ; Uarendra Nath v. Radha Ckaran, 46 C. 119, 128. Nor should 
it allow additional evidence to prove the genuineness of a document held by 
the lower Court to he a fabrication.— Nadiar Chand v. Chunder Sikhur, 15- 
0. 765. 

Where evidence was omitted to bo tailed in the lower Court, held, on 
appeal, that the plaintiffs' case could not at this stage be Bupplementod by 
examining parties whom the pUiniiffe did not think fit to call, or by books- 
which they did not produce in the Court below.— Felail AH v. Matadeen, lO* 
W. E. 402. 

Where, in the first Court, the defendant'e pleader deposed on oath that 
the defendent had no documents whatever, and that all were burnt, held,. 
that the lower appellate Court was wrong in permitting the defendant to file 
a Pottah, which was alleged to have escaped the general destruction.— 
Serajool Buq v. Keramutoollah. 19 W. E. 88. 

The High Court decided a case irrespective of certain documents 
brought forward by a party at the hearing of the appeal, and afterwards 
rejected an application for a review of that judgment. In an application 
to the Privy Council for special leave to bring in those documents, held, 
that further evidence ought cot to be admitted under this rule, that there 
was a great danger in the Court of ultimate appeal lightly introducing 
evidence which had not been under the consideration of the Court below 
and which the parties had no means of testing.— Go6«nd Sandart v. Jaya- 
damba, 3 B. L. E. P. C. 26. See also Ramchandra v. Krizhnaji, 28 B. 4. 

Although the plea of res judicata may be taken at any stage of a suite- 
including first or second appeal, au appellate Court is not bound to enter* 
tain the plea if by 60 doing further findings of fact will be rendered neces* - 
ear}’, and if its consideration involves the reference of fresh issues for de- 
termination by the lower Court Kanahai Lalv. Suraj Kunwar, 21 A. 446. 

The refusal by an appellate Court to exercise the discretion vested in 
it by this eection, with respect to the admission of additional evidence 
would be an error or defect in procedure within the meaning of S. 584, 
C. P. Code, 1882 (S. 100), because S. 668 (this rule) distinctly implies that 
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A. I. E. 1929 Lah. 91; Uehr Fazil v. Walt Muhammad, 132 1. C 6- 31 
P. L. B. 1012. 

The negligence of pleaders in not tendering evidence at the proper 
time floes not entitle the parties to an indulgence to have it admitted in the 
appellate Court. — Abdul Nahi v. Mazharali, 125 1.0.33; A.I. E. 1930 
Sind 318 ; Malappa v. Venkaji, 125 I. C. 423 ; Ai I. B. 1930 Bom. 272; 33 
Bom. L. E. 608; ButaSinffh v. Balwant ‘Stnffh, 32 P. L. E. 813 (in which it 
has been held that in such case the remedy of the party, if any, is to file a 
suit for damages against the pleader) ; Nihal Ghand v. Dal Singh, 136 I. 0. 
17 : 32 P. L E. 874 : A. I. E. 1932 Lah. 135. 

Where the eartifiod copy of the procaadiogs in a Small Cause Court was 
not filed in the primary Court as the point as to the proceedings having 
taken place was not seriously disputed in that Court, it should be admitted 
at the appellate stage as a certified copy of a public document when the 
question arose at that stage. — Jakar Lai v, Gkandra Kania, A. I. E. 1928 
Cal. 265. 

The appellate Court can take in a second certified copy of the deposi- 
tion of a witness when the first copy filed in the trial Court was found to be 
iscorroct, as this is not taking additional evidence and even if it is, the 
incorrectness of the copy is a sufijoienb cause for doing so. — Nagina Singh v. 
Bamjanam Singh, A. I. E. 1923 Pat 64 ; 9 P. L. T, 216 : 105 1. 0. 83. 

“ Court shall record reasons for admission.”— The power given by 
this rule of taking, of its own motion, original evidence anew, ehould be 
exercised very sparingly by the Courts and, when exercised, it is desirable 
that the reasons for exercising it should always be recorded or minuted by 
the Court in the proceedings, — Sreeman Okunder v. Oopal Ghunder, 7 
W. R 10 (P. 0): 11 M. I. A. 28; AmbicaProsad v. Gopal Buhh, 1 
C. L. .T. 550 ; Gunga Oobind v. Collector of Hi-Bergunahs, 7 W. B. 21 
(P. C.) ; 11 M. I. A. 345; Hurpershad v. Sheo Dyal, 3 I. A. 269: 26 
W. B. 55; Jugohundhoo v. Ooluck Chunder, 10 W. B. 228; Joog 
Bam Chundey', 10 W. R. 378; Lowa Jha v. Bisseshur, 11' W. B* 
Banee Pershad y. Lalla Jogessur, ll W. B 47; Chardon v. Ajeet Singh, 1" 
W. R. 52 , Shib Chunder y. Kashesnaih, 12 W. E. 245; Juggut Xndur 
Bhuba Tarinee, 14 W. E. 19 ; Snadden v. Todd, ^nlag d Co., 7 W. B 31^* 
Seo Kessowjt Issur V G I. P Bg.Co..Zi LA 115: 31 B. 381 (P. 

C. W. N. 721 • 6 C L J. 6 ; 4 A. L. J. 461 : 17 M. L. J. 347; Ambka 
V. Girish Chandra, 68 1. C. 719 ; Mahomed Khaleel v. Les Tanneries 
naises, 53 1. A. 84; 49 M. 435 (P C.): 941. 0. 767 ; 44 0. L. J. 67 : 28 Bo»- 
L. B. 3391 -ALB 1926 P. 0. 34: 31 C. W.N. 2. See also the Privy 
Council cases noted under the previous heading. See also Bam Naresh v. 
Chirhit, 9 O. W. N. 379. It is extremely desirable that when the 
exercises its power under this rule, it should make a direct reference to 
rule, giving its reason in such a form that there is no room for doubt t 

the Goarthas realised ‘ ' that it is 

sing (following 01 M, L ' ' 3,34B<’“‘ • 

372: A. r.B. 1932 Bot 

The provision in this rule as to an appellate Court rocor^i“S 
foradmittingadditional ovidooee is directorymorely, and not Imporatir . 
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Gopal Singh v. Jhakri Bat, 12 0. 37 {foUov,ed in Burha Zlandari v. Mcgk Nath, 
2 0. L J. 4*n), See also BeniPershad Kuari v, Band Lai, 24 C. 98; 
Bahimnddin Kasi v. Badha Oovinda, G4 I. C. 238. 

Where the evidence of a defendant has been taken by the Court of first 
instance so imperfectly that the lower appellate Court cannot pass a satis* 
factorj’ judgment between the parties, it is competent to the Judge of that 
Court under the provisions of S. 355, 0. P. Code, 1859, to have the defendant 
fully examined before himself, but not to remand the case for re-hearing and 
re*trial. If ho examines the defendant ho is bound to record bis reasons for 
so doing, in order that the High Court may be enabled on appeal to decide 
whether or not the new evidence has bean rightly admitted. — Mokesh 
Chunder v. Madhub Chnnder, 13 W. R. 85. 

Where a Judge sends for a map or other document, he is bound to 
record his reasons for doing so, according to the provisions of the C P. Code, 
and the evidence so obtained must be taken and received by him in the 
presence of the parties in open Court, and afterwards kept on the record. It 
is not competent to him under S. 355, C. P Code, 1859, merely of his own 
discretion to send for a document for personal inspection irrespective of the 
parties to the suit.— Roy v. Bam Deour Boy, 21 W. E. 416. See also 
Shookrah Shaikh v. Nund Coomar, 26 W. R. 246. 

Where the lower appellate Court allows additional evidence to be taken 
though it is not satisfied that the evidence is necessary under 01, (a) or 
01. (6) of S. 668 of the 0. P. Code, 1882 (this rule) the High Court will 
interfere : but where this does not appear to be the case, end there is simply 
an omission on the part of the appellate Court to record its reasons for 
allowing additional evidence to be taken, the High Court will not interfere. 
— Bafis Abdul Kumm v. Sri Etssen, 11 C. 139 See, however, Juggernath v. 
Kanai Das, 6 C. W. N. 31. 

The provision of this rule as to an appellate Court recording its reasons 
for admitting additional evidence is complied with if the Court records “that 
it considers necessary, for the proper decision of the case, to take additional 
evidence." — Badhanathy. Bamgobind. 3 B. L. K 218:12 W. E. See 
also Bafiza v. Bosaein, 13 W. R. 328. 

An appellate Conrt is not justified in taking additional evidence after a 
case has been argued before it and a date fixed for judgment, without 

... - — OV l m 


r. C. 239). 

Where evidence has been taken by an appellate Court in the presence 
of parties or their agents, it should not be rejected on appeal merely because 
the Court omitted to record its reasons for admitting it. — Bhugvan Chunder 
V. Bai Coomar, 13 W. E. 803. 

Right of opposite party to rebut additional evidence.— When the 
appellate Conrt admits additional evidence under Or. XLI, r. 27, the other 
side must have an opportunity of rebutting it. — Eriday Krishna v. Basant 
Kanta. 63 I. 0. 293 : A. I. R. 1923 Cal. 300 (31 B. 381 (P. 0.) ; 24 C. L. J.* 
C. V. C.— 132 
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457 referred to) \ Man Singh v, Nawlahhhatii 2 P. 607 : 72 I. 0. 239 ; 
Batman v. NaU Bias, 6 L. L. J. 234 : 80 1. 0. 530 : A. I. B. 1924 Lah. 638 ; 
Bameshivar v. Badri Sahu, 124 1. C- 87 : A. I. R. 1930 Pat. 105 : 11 P. L. J. 
470. Where addifcioaal evidence was recorded and no reason stated for its 
admission, the suit was remanded with a direction to allow the opposite 
party to adduce rebutting evidence . — Kehal v. Bafani, 39 C. L. J. 261 : 81 
I. C. 999 : A. I. E. 1925 Cal. 98. But it has also bean held that the Court 
is only bound to record the reason for the admisgion of additional evidence 
but there is no provision that the Court must give an opportunity to the 
other party to rebut the evidence so admitted . — Mahommad Wazir v. Shaik 
Majid, 56 0. L. J. 246. 

Where the appellate Court obtained a written opinion as to the date of 
stamp affixed on a bandnote and using it gave judgment in favour of the 
appellant; /leld, that the opinion not having been formally proved and the 
plaintiff not having been given an opportunity of cross-examining the person 
giving the opinion thereon, ought not to have been taken in evidence and 
the finding of the Judge must be discarded.— Sam Autar v. Baldeo, 11 P. 
782; 140 1, G. 895 : A. I. R. 1932 Pat. 352. 

Second appeal. — "WheretboC • • •• - •" ’ 

evidence under this rule, the hearii 
foi that reason be treated as a f 
go into questions of fact. — Beni 

Jhakri, 12 C. 87 The reason being that by virtu© of the provisions of 
S. 100, the High Court is precluded from entering into questions of fact 
except as provided by S, 103. A refusal by the lower appellate Court toa^Jt 
fresh evidence is not appealable. — In the goods of Brem Chand,^l 0. 484; 

Piari v. Kalla, 23 A. 121 ; Burga Prasad v. Jai Narain, 33 A. S79. 5e< also 
Vaithinaiha v. Kuppu, 42 M. 737 (F. B.) ; Thaman Singh v. 

Singh, 131 1. 0. 228: A. I. E. 1931 Lah. 606 ; Buta Singh v. Balmnt Stngk, 
32 P. L. E. 813. The High Court in second appeal will not interfere 
"with an order of the lower appellate Court refusing to admit freab evidence 
unless it is shown that the discretion was exercised contrary to legal prinoi* 
plea; and in such a case the plaintiff must show that oven with due 
he could not produce the evidence ; and the mere fact that evidence o 
similar character to that adduced at the trial has come to light sine© the 
trial, which evidence, if it had been considered, might have affected the 
weight of the evidence before that Court is no argument. — Kalichoran^’ 
Jaldkari, 115 I. C. 674; A. I. E, 1929 Pat. 98; 10 P. L. T. lO. The 
of the Court permitting additional evidence was discretionary and it coni 
not be set aside in revision.— ffanda Bam v. Dev Baj, S3 P. L. R. 330. 

Where there is no lacuna or defect to be filled up or remedied and no 
eubglontial cause for taking additional evidence, the additional 
admitted must be left out of consideration in disposing of the case- 
Naresh Singh v. Chirkut, 9 O. W. N. 379. 

An appellant cannot complain inaecond appeal that the additional .p. ^ 

taken under this rule in the first appellate Court for " the purpose of ^ 
him on opportunity of establishing by production of further evidence 
dakhilas given by the landlords were genuine, was wongly r«i! 

Court. — Ditrga Prosad v. Tarakestsar, 49 0. L. T. 478: A..I.1*- 
492 : 120 1. 0. 460 (following Jagamaih v. Banuman, 36 I. A. 331 1 So u- • 
839 (P. C.) : 18 C. W. N. 830 ; 10 C. L. J. 74): 



Or. XhX. 

rr. 27, 28. 


ADDlTIONAIi BVJDBNCE 


2413 


Appeal to Privy Council.— Where an application is rejected under 
•this rule, such rejection does not give a right of appeal to .the Privy 
•Counoil. — In the goods of Prem Ghand, 31 C. 484. 

Power of appellate Court to take notice of facts which have hap- 
pened since the date of judgment of the lower Court. — Public doou- 
•ments coming into existence sabsequeot to the filing of second appeals 
•may be admitted in evidence in the High Court. A Court cannot shut 
its eyes to the events that came into existence during the pendency of 
.any suit or proceeding.— /tfmss Henry George Hill v*. Satan Singh, (1920) 
P. 4 (20 C. W. N. 1099 referred to). 

See 11 0. W, N. 732 : 6 C. L. J. 74, and 6 C. L J. 92. 102, 663, 
noted under r, 33 of this Order, 

Power of second appellate Goart to take additional evidence.— In 
•second appeals decisions of fact cannot bo impugned and hence it is fntile to 
-admit evidence which is tendered to impugn a question of fact and which 
•therefore shonld be rejected,— .Ratty Lai v. Ltlawati, 119 I. C, 561 : A. I. B. 
1939 All. 375 ; Shamsnddin v. Molannessa Bibr, 95 I. C. 300 ; A, L E. 1936 
■Cal. 941; Wadgeoji v. Mahodea, A. I. R. 1927 Nag. 393: 102 I. C. 27. 

28. Wherever additional evidence is allowed to be 
produced, the Appellate Court may either take 
***'*,“/ such evidence, or direct the Court from whose 
eoc« * decree the appeal is preferred, or another sub- 

ordinate Court, to toke such evidence and to 
send it when taken to the Appellate Court. [S. 569.3 

COMMENTARY. 

Alterations.— This rule corresponds to S. 669, 0. P. Code, 1532, with 

• some verbal changes only. The word ''tohertver" has beensubstitated for “when- 
ever”; the word " produced ” has been substituted for the word “ received 

• the word "from " has been substituted for the word “ against ” and the word 
“p«/errcd ” has been substituted for the word “made” which occurred in 
the old section. 

Scope.— A lower Court in taking evidence ordered under this rule, acts 
in a ministerial capacity.— Row Joy v. PranJeishan, 2 W. R. 80. 

If the case is remanded for the attendance and examination of the 
.plaintifT, the lower Court may dispense with his attendance, and accept the 
-evidence of his agent instead, if the plaintiff be ill and nnable to attend.— 
Syud Besza v. Enact Eossein, 1 W. R. 330. 

If a case is remanded for the examination of one of the plaintiffs, the 
defendants cannot insist upon, nor can the Conrt examine, the other plaintiffs 
also.— Bclflies Loll v. Badha Singh, 1 W. R. 357. 

Where the additional evidence eonaista of documents, they should be 
.osade exhibits in the case.— JOo/f v. SafcAaraw, 33 £. 655. 
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- ’ 29. Where additional evidence is directed- or allowed to 
Points to be de. he taken, the Appellate Court shall specify the' 
fined and record- points to which the evidence is to he confined, 
and record on its proceedings the points so 
specified. [S. 570.] 

COMMENTARY. 

Alterations. — This role corresponds to S. 570, C. P. Cede, 1882, witfr 
the omission of the words "in all cases " which occurred in the beginning ot 
the old section. 


JUDGMENT IN APPEAL. 

SO. The Appellate Court, after hearing the parties or 
their pleaders and referring to any part of the 
jndgmeat when proceedings, whether on appeal or in the Court 
BMnwd!'* whose decree the appeal is preferred, to- 

which reference may be considered necessary, 
shall pronounce judgment in open Court, either at once or on 
some future day, of which notice shall be given to the parties 
or their pleaders. [S. 571.J 


COMMENTARY. 


Alterations —This rule corresponds to S. 571, C. P. Cede. 3862^ii^ 
the substitutions of the words "/rent " lor the word “ against,’ and 
"preferred '' for the word ** mude,” which occurred in the old section. 


Pronounce judgment. — A Judge may. at the close of the hearing of a 
suit, state at once orally the judgment which be intends to record and 
deliver.— -Anernywows, 5 M. H. C. R. (App. Side) 8. 

"After bearing the parties or their pleaders,”— This rule only 
authorizes the Court to prononnee judgment after, hearing the parties, ao 
judgment pronounced without bearing them is unauthorized by the 
Thus where an appellate Court heard and decided an aprea^l without 
aware of the death of the appellant, the decree was held to be a nuUdy-" 
Janardhan v. Hafnchandra, 26 B. 317 ; Narain v. Kalu, 2 I». I*. J. 144. 


As to amendment of clerical or arithmetical misiahes in judgments, decrt*^ 
or orders, see S. 162 and the notes thereunda-. 

Sections 572 and 573 of Ibo old Code, which contained provisions 

-.^3 jjjQ judgment, have been oroittod. 

■- ■ ■ ■ . . ■ sub*ruIo (3) of S. 137 of the present Loa» 

; requires or allows anything other than 

recording of evidenco, to bo done in writing in any such Court, ^ 

may bo in EngliBh.” In r. 31, the words " shall be in writing 

added, hence S. 572 of the old Code Ima been omitted as unnceessa^- 
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'Section 573 ot the old Code has also been omitted because S. 137 (3) mates 
proYiaion for supplying translation. 

Effector delivery of judgment after death of respondent. — 'Where 
argument in an appeal was heard before but judgment was delivered after 
the death of the respondent. Htld^ that the judgment should be treated as 
operating as if it had been delivered on the day when the argument was 
•heard. — Narna v. Anant, 19 B. 807 and Chelan Oharan v. Balbhadra Das, 
31 A. 314. See, however. Janardhan v. Ramchandra, 26 B. 317 : 4 Bom. L. R. 
33, where it was held that the decree is a nullity when the appeal is 
beard and decided by the appellate Court without being aware of the death 
•of the appellant. 

See now Or. XXII, r. 6 and the cases noted thereunder. 

contcBta, date 31 , The judgment of the appellate Court 

' shall bo in -writing and shall state— 

(а) the points for determination ; 

(б) the decision thereon ; 

(c) the reasons for the decision ; and 

(d) where the decree appealed from is reversed or 

varied, the relief to which the appellant is 
entitled } 

•and shall at the time that it is pronounced be signed and dated 
•hy the Judge or by the Judges concurring therein. [S. 674.J 

COMMENTARY. 

Alterations. — This rule corresponds to S. 574, 0. P. Code, 1882, with 
some additions and alterations. ' 

The words " shall be in wriiir%g ” have been added before the words “shall 
-state.” The other clunges are merely verbal. The object of the above 
addition will clearly appear on referring to aub-ruJe (3) of S. 137 of the 
present Code, which supplies the omission of Sa. 572 and 573 of the old Code. 
Section 137 (3) lays down, that where this Code requires or allows anything, 
otberthan the recording of evidence, to be done in writing in any such Court, 
such writing may be in English. Thus the words " shall be tn tcrittni;,” read 
with S. 137 (3), maho it incumbent upon Courts to write judgments in 
English. 

Contents of the judgment of the appellate Court. — Where it is 
-found that the judgment of the lower appellate Court does not fulfil the 
.requirements of this rule, the proper order is to set aside the decree and to 
remand the case to the lower appellate Court to dispose of the appeal accord* 
.ing to law. Duty of appellate Court in case of change of oCHcer, pointed out.— 
.'^arovana P»7fa» v. Sesha tteddi, 31 M. 4G9 (F. B.): ISM. L. J. 34:3 
3L L. T. 71 (20 il. 496 ; 25 C. 97 ; 17 B. 428 ; 19 B. 551 referred to). 
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' 'Where the juSgiaeDt of the lower appellate Court' dismiBsing an 
appeal was merely as follows: “The appeal is dismissed' w'itb costs,’' tfae- 
High Court set aside the decree on the ground that the Court had cot 
complied with the provisions of this rule.— Srfiant Vey v. Euri 
11 C. L, R. 131. The same course was adopted where the judgment wag- 
“appeal rejected” under S. 651 (Or, XLI, r. 11) of the Civil Procedure- 
Cohe.~^ Eawi Deka v. Brojo Naih, 25 0- 97. 

The judgment of a lower appellate Court, after setting forth the claim,, 
the defence, the nature of the decree of the first Court, and the effect of the- 
pleas in appeal, concluded, with general observations, as follows : “The- 
point to be determined on appeal is whether or not the decision is consistent- 
v?ith the merits of the case. The Court, having considered the evidence ou > 
the record and the judgment of the Munaif, which is explict enough, 
concurs with the lower Court. The finding arrived at by the Munsif, thafe- 
the plaintiff’s claim is established, is correct and consistent with the- 
evidence. The pleas urged in appeal are therefore undeserving of considera- 
tion.” Beld, that this was in law no judgment at all inasmuch as it did • 
not satisfy the requirements of S. 674, C. P. Code, 1882 (this rnle).*~ 
Sohawanv, £ahuNand,9 A. 26 But see Sundar Bibi r. Bisheshar Nath,. 
9 A. 93 (P. B.). Sie also Bahau Singh v. JaimangaX, (1906) A. W. N. 86. 

An appellate Court is bound to write a judgment, when an appeal i®; 
dismissed after rejecting an application for adjournment on the ground of 
absence of counsel.— Patinkare v, Vellwf Krishnan, 26 M. 267. 

Older XLI, r. 31 controls Or. XLI, r. 11, and an appellate Court dis* 
missing an appeal under the latter provision must state the points fo*” 
decision and the decision thereon with reasons. — Bipin Behari y. d'ogemrO’ 
65 I. C. 479 {all relevant cases dUevued). 

The judgment of the appellate Couit dismissing an appeal was as- 
follows The point in dispute ia a question of fact end I see no reason tO' 
differ from the finding of the lower Court. ” Seld, that the judgment did no 
comply with the provisions of this role as the reasons for the decision were 
not stated ; that the defect was not cured by S, 578, C. P, Code, 1812 (S. 9-;/ ' 
and that the defect in the appellate judgment is a ground of a 
appeal. — Shaharulla Mondal v. Bangoo Mvndal, 13 C. W, K. 143 (12 0. 
diitfnguishcd). But see Baikal Chunder v. Satindra Deb, 6 C. L. J- " 

{25 C. 397 distinguished), and Pachi Dasst v. Bala Dass, 13 C. MV. N. l^l- 

The omission in a judgment to make any special reference to the oral 
evidence by the parties to a case is not in itself sufficient to show that 
matter of fact the Court did not consider the evidence of the 
were [examined in the case.— Afo/fow Basnlc v. ZBianu Molla, 59 3. C. “oe. 

A judgment of a lower Court setting out no part of the 
leads the Judge to the conclusion at which be has arrived, u 

enable a f— ‘ r* ^ — — 1 r-r 

Court on • . ‘ ' - ■ . 

In necordfl ‘ 

also Anandpal v. Mahabal, 1 Lifclc. 468 1 95 I. C. 925 : A. 1. 

95. 
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^ ^ Points for determlnation.—Th© objeofc of the Legislature in making 
xtiocombent on an appellate Court to raise points for determination is to 
clear up the pleadings and foem th© attention of the Court end of the 
patties on the speoiBo and rival contentions of the latter. — Mkasu Bkujee 
v.‘Davalat, 7 Bom. L.E. 174. The Judge of the lower appellate Court not having 
recorded his judgment as required hy B. 359 of Act VIII of 1859 (this rule), 
the case^ was sent back to the lower Court, for the Judge to state the points 
for deoision and to give his dccisloB upon those points consecutively. — 
TaturKhav.-asx.Jaoannai'h.lK'L R. Ap 14: 15 W. R. 131. A Judge's 
decision, not being in conformity with the provisions of S 359, Act VIII of 
1859, was held to be illegal and defective. — Rudhobiir v. Ckattrapai, I Agra 
73 ; Imrit Stngh v. KojjJashoQ^ 11 W. R. 559. 

Section 369, G- P. Code, 1859 (this tnle), made it incumbent upon an 
appellate Court to set down distinctly tbo point or points on which it has 
to decide the appeal, and record its reasons lor the decision it arrives at on 
each and all of these points. — Shurbessnr v. Sadhoo Churn, 15 W. E 130; 
and Raj Ckunder v Rama Kant, 15 W, R. 324. 

Tho judgment of an appellate Court should clearly and fully dispose of all 
the points in issue between the parties by a distmct finding on each of 
them.—SftajtuI Khan v Puddo Bewa, 3 W. R. 192 ; Z>hun Roe v. Ramphul, 
2 N. W. P. 109. 

" We wish to impress upon tho lower Courts of appeal, tbo necessity of 
always raising points for detemainatioQ, as requu ed by the provisions of the 
0. P. Code, m everj' appeal, before it is argued, because they narrow the 
points ia controversy and leave little or no room for complaint in second 
appeals”.— v. yesujt Khandoji. 10 Bom L. R, 492 

The judgment of an appellate Court must contain the points for 
determination, th© decision thereupon and the reasons therefor. It need not 
contain a review or setting forth of tho whole of the evidence. The propriety 
of giving an intelligent and cie-ar account of the ovidonce in the judgment is 
laid down —N^ocr Mahomed v. Kuhoor Ah, ll W E. 34. 

The judgment of an appellate Court should show on the face of it that 
the points in dispute were clearly before the mind of the Judge, and that he 
exercised his own discrimination in deciding them. — Sitarama Sasimlu v. 
5«rya«arayfl«a, 22 M. 12. 

An appellate Court cannot make a declaratloti of right in favour of one 
of the parties, whore no issue has been fixed on the point, and tho right has 
not been sat up in the lower Court. — Official Trustee of Bengal v. Krishna 
Chandra, 12 C. 233 (P. C.) : 12 I. A, 166. 

The decision thereon. — This rule does not make it imperative on an 
appellate Court to record its finding or decision on every point where it is 
really unnecessarj- to do so.— IwnutZ JTAan v. Bari Charan, 9 C. "W. N. 60. 
Contra Bampini, J. 

When an appellate Court decides an appeal on a preliminary point it 
should decide the case on the merits us w^, for it would then obviate a 
remand if the decision of the lower appellate Court on the preliminary 
question of law did rot commend itself to the High Court —lfa«cmoftan v. 
Shib Chandra, 34 C. W. N. 839, 
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The dismissal o! an appeal under S. 551 , 0. P. Code, 1882 (Or. XLI, r. 11), 
by a Court whose deoiaion may be the subject of an appeal does not 
relieve the Court from the necessity of writing a judgment which, accord- 
ing to the provisions of this rnle, should show the- points raised, the decision 
upon these points and the reasons for deciding them . — Bami Deka v. Broj'o 
Nath, 25 C. 97 : Dharam Das v. Shanker Ahir, 53 A 528: 1321.0, 200: 
A. I. B. 1931 All. 589 ; Dnrga v. Narain, A. L B. 1931 All. 697 (P. B.) : 
29 A. Ij J. 875. Sea also Boyal Reddi v. Linga Beddi, 3 11. li and the 
cases under r. 11. 

The finding on an issue of a lower appellate Court, which is based on a 
misconception of what the evidence is, cannot be accepted in second appeal 
as a legal finding on it . — Govind v. Vttkal, 20 B. 763. 

A Court is not precluded from basing its decision upon a ground not 
specifically pleaded by either of the parties . — Thakuri v. Kundan, 17 A. 280. 

Decision of appellate Court on other grounds — Effect of such 
decision. — When the decision of a lower Court is taken on appeal to a 
superior tribunal and that tribunal, for any reason, does not think fit to 
decide any matter it is left an open question (8 C. 631 referred to): If the 
appellate Court declines to decide an issue and disposes of the case on other 
grounds, the judgment of the first Court upon that issue is no more a bar to 
a further suit than it would be. if that judgment had been reversed by the 
Court of Appeal.--(?/i«rp^cl'n* v. Burmeshar Dayal, 5 C. L. J. 653 (6 B. 110» 
7 C. 381 referred to). 

" To state reasons for the decision.” — The judgment of an appellate 
Court should state clearly the reasons of the conclusion therein contained.-- 
Chwder Kant v. Bxinsh Clmnder, 1 W. B. 214 ; Gohurdhtin x. SodAoo, 1 
W. E. 244 ; Kartiek Nepit v. Persojiotnoyw;, 2 W. E. 77 ; Doolee Ohund x. OotAtja 
Begum, IS 'N.B. 473; KhetU4r Moknn v, Bhyrub Chnnder, 3 W.R-126: 
Trilochun v. Iskeu Chunder, 3 W. B- 176; Sossein Buksk v. Ameena Khatoon, 
16 W. E. 280 ; Korban Alt v. Ashan AH. 4 W. E. 4 ; Shatkuk Pan} v. 
Gudadhur Roy, 4 W. E. 100 ; Bhagvat Sangjt v. Partabsangih f 
B. H. C. E. 105 ; Robert Wilson v. Radha Dulari, 2 C. W. N. 63. 

The reasons for the decision should be stated not only when the 
of the first Court is varied or set aside, bub also when it is confirca^d.'^ 
Bamt Deka V. Brojo Nath, 25 0.97; Babu Madhavv.'Venkatcsh, 

If this rule is not observed, the proper form of the order to be msfls y 
the High Court in second appeal is to set aside the decree of the 
appellate Court and send back the case to that Court in order that the appe 
may be disposed of according to law.— Saravuito Pillai v, Sesha • 
31 M. 4G9 {F. B.). 

Where the decision of a case involves issues of fact, and the 
Court has gone fully into the evidence, and roeorded its finding 
sion. if the appellate Court agrees with the conclusions of the Coort ' 

the appellate Court is not obliged by law to state in detail the j 

previously recited in which it concurs.— Dolla Suggesshur Sahou .A, 
Ball. 15W. E. 54. See also Imrit Dali x. Ntiekshed, 10 

V. Joicahur Datl, 11 W, B. 318. But see Pertap ■*’ nniAa 
Maigh Ball, 13 C. W. N. 949 ; Mahommad Eossain Chattdhary v, 

Khaton. 63 I. C. 4G7. 
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Where a lower appellate Court took no notice in its decision of a 
largo quantity of evidence of very considerable importance, which had 
been urged before it as of the highest possible character, and gave no 
reasons for agreeing with the Court of first instance that the evidence in 
question had very little connection with the case, its judgment was held to 
be not a legal decision. — Adhten Mtsser v. Jograj llisser, 11 W. E. 312. 

A plaintiff js entitled to some opinion by the lower appellate Court 
upon the oral testimony on his side. The mere affirmance of the decision 
of the first Court which considered the oral evidence in detail does not 
involve the adoption by the lower appellate Court of the first Court's view of 
the oral testimony. — Raj'oo v. Baj Coomar, 7 W. R. 137. 

W’ • *’ ’ 1 . - / ' its decision, 

the Hi, ■ . • • • ■ • require the 

Judge ‘ ' ' ■ the case to 

his successor for fresh trial , — Assanullak v. Bafiz Mahomed, 10 0. 932. 

The reasons for their decisions must in all cases be recorded by the 
Judges of the High Courts in India. — KachthaUana v. Kachh'igajaija, 2 
B. L. R. (P. 0.) 72 : 11 W. R. (P. C.). 33. 

Where the decree of the first Court isconfii’med in appeal, the Judge 
of the appellate Court should state bis own reasons of the case, and should 
not oonfine himself to approving of the reasons of the Court of first 
instance. — Bohimont v. Zamtruddin, 8 C. L. R, 697 ; Kirant v Srihabhat, 
8 B. 28 The reason is that the judgment should show on the face of It that 
the points in dispute were clearly before the mind of the Judge and that he 
exercised bis own discrimination in deciding them.— Gupfa v. Behari, 21 
A. L. J. 667 : 74 I. 0. 827 : A. I. R. 1924 All. 100. But there is no objec- 
tion whatever to the Judge’s adopting the lower Court’s findings and reason- 
ing as his own, without once more writing down the same reasons at length, 
if it is clear that the appellate Judge, in dealing with the appeal, has really 
applied his mind to the case and has come to his judgment independently of 
the findings and reasonings of the lower Court. — SuTja Kumar v. KamaKhya, 
97 I. 0. 760. 

An appellate Court is not bound to discuss seriatim the arguments 
adduced by a lower Court in support of its judgment, bat need only give its 
own reasons for its own judgment.— /ndraJaf* v. Mahadeo, 1 B. L. E. S. N. 
2; Krishnendro Boy v. Digumburee, 16W. R. 15; Shumshurooddy v. Jan 
Mahomed, 91 W. R. 260. Su also Golam Sossein v. Bam Dayal, 12 W. E. 
162. 

An appellate Court is bound to state its reasons for reversing the 
decision of a lower CoxiTt.— Mahadeo Ojha v. Parmestcar, 2 B. L. R. .\p. 20 ; 
Munsooh Bibee v. AU Meah, 17 W. R. 353 ; Mahomed Sallek v. Nuseerooddeen, 
21 W. R. 234 ; Baj Mohon v. Barendra, 56 I. C. 816. 

Bdd, by Markby, J., that, in saying that the " reasons ” for the decision 
of an appellate Court must be stated, S. 359, Act VHI of 1859 (this rule) 
meant not the reasons for coming to any conclusion of fact but the reasons 
showing upon what points of fact or law the decision runs. The bare fact 
that a Judge bad not given the reasons for his judgment is not itself a ground 
of special appeal.— i?UTO«iur v. Bhanoo, 12 "W. B. 272. 
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The finding of an appellate Court not accompanied by reasons is not 
conclusive. — Gopdlrao Gamsh'v. Kishor KaUdas,d'B. 627; Krishnaravv. 
Vasadev, 8 B. 371. See also Ningappa v. Skivappa, 19 B, 323. 

The District Judge having given no reasons for making an order the order 
•was discharged under the ciroumstances, — Baghnnath Gopal v. Nilw Natho;i, 
9 B. 452. 

An appellate Court is bound to give reasons for deciding a specific- 
point (in this case limitation) raised before it on appeal, even if it confirms 
generally the order of the Court belo^v. — Badka Gobind v. Bam Khhore, 
8 W. E, 340. jSc« also Baimahati v. GovtTtda Chandra, 2 C. "W, N 696. 


This rule ia imperative, and under it the appellate Court is bound to 
state the reasons (or its decision. — Bhagvan v. Ke^ur Kuverji^ 17 B. 428 
(6 A. S83, 391/ofZ<Mo«f) ; Gnptanand v.Behari Lai, 21 A. L. J. 667 : 74 
I. C. 827 : A. 1. E. 1924 All. 100. The judgment of the appellate Court 
roust state the reasons for the finding. — Santishwar v. Ldkhihanta, 13 
C. W. N. 177. A general and wholesale adoption of the judgment of the 
Court of first instance cannot bo regarded as a auffiolont compliance 
with the law. — Santa Singh v. E^o» Stngh, 70 I. C. 830: 1923 lah. 30. 


In certifying to the High Court the findings on issues sent back ou 
remand and found by the Court of first instance, it is the duty of 
lower appellate Court to form its own opinion on the evidence and record 
reasons for the findings.— iSamc?tan(if'a Qovind v. Smo Sada.Shiv, 39 B. 651. 

A Judge having remanded a case for further evidence to be taken and 
a fresh finding to be recorded OU' a question of fact, is bound to examine 
the correctness of the finding, and to state in his judgment the reasons for 
which ha either accepts or rejects it — Kvnhi Marakharx, Kutti Umma, 
20 II. 496. 


Failure to comply with the requirements of this rule.— When the 
first appellate Court has failed to comply with the requirements of this rule, 
the proper form of order to bo made by the second appellate Court is to set 
aside the decree and remand the case to the first appellate Court for 
according to law, If the Judge of the Court to which the case is remanded 
is the Judge who heard the appeal in the first instance, he need not 
the appeal unless he is of opinion that be cannot dispose of the remanded 
case without a re-hearing. But whore the Judge of the Court to which w* 
case is remanded is not the Judge who beard the appeal in the first instance, 
ft re-hearing is always neccssarj’ in order that there may be a compli^'®®® 
with the order of the second appellate Court that the case be disposed o 
according to law. — Saravana Ptllai v. Sesha Beddi, 31 M. 469 (F. B.). 


The omission by an appellate Court to comply strictly with the pro^ 
aions of Or. XLI, r. 31 amounts to no more than an irregularity r 

S. 99 of the Code. — Lakhambai v. Dewbat, ' 69 E ’ 

Anandpal v. Mahabal, 1 Luck. 468 : A. I. B. 1927 Oudh 95 : 95 I. 0. 93o- 

The question whether in a particluar case there has boon a 
compliance with the provisions of this rule depends on the natoto 
judgment delivered in each case. A non-complianco with the the* 

of this rule may not vitiate the judgment and make it wholly void, a 
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Tegularity may be ignored if there has been a substantial compliabco mth 
; and the second appellate Court is in a petition to ascertain the findings 
f the lower appellate Court.— Dwr^o v. Narain, A. I. E. 1931 All. 697 (P B.) * 
9 A. L. J. 876. 

Judgment aflSrming the decision of the trial Court.— A judgment 
f an appellate Court, affirming the decision of the trial Court, need not deal 
'ith the matter in dispute at the same length as would be necessary in a 
idgment of reversal.— Jl/aAcfldrt* v. Ashitiosk, 91 1. C. 478 • A. I. E. 1926- 
'eX. bib Kulumutee v. joioaliwr, 11 W. E. 318. But merely affirming the 
ecision of the lower Court without decidin " '■ 

26 case is not a proper jndgment.— .Nito 
,. I. E. 1928 Cal. 408. Set also i'/ifya Qopal 
. I. E. 1931 Cal. 454 : 133 I, C. 672. 

The appellate Court must state in its judgment its own reasons and 
could not confine itself to approving of the reasons of the first Court, 
ecause the judgment must show on the face of it that the points in dispute 
rere clearly before the mind of the Judge and that he exercised his own 
iacretion in deciding them. Where this is not done, the High Court in 
scond appeal will set aside the decree and send back the case to the lower 
ppellate Court for disposal according to law.— EflTTJcftoni v. Bam Battan, 
121.0. 670: A, I. E. 1928 Lab. 655: 10 L. L. J. 257 ; Bamama v. 
fkania, 124 I. 0. 346 : A. I. E. 1930 Lah. 152. Qasim Alt v. Mans Baj, 112- 
. 0. 698. 

Where the judgment of the lower appellate Court did not indicate the- 
oints for determination which are to be found invariably in the grounds of 
ppeal, its decision on those points and also the reasons for its decision, but 
aerely stated that the evidence bad been well discussed by the lower Court 
,nd should not he rejected, the judgment was not in accordance with law.— 
Inandpal v. Mahahal, 1 Luck. 458 : 95 I. C. 925: A. I. E. 1927 Oudh 95; 29 
). C. 380; Phutraj v. Abhilakh, 112 I. 0. 845: A. I. B. 1928 Oudh 374; 6 


). W. N. 689. Bi-*- — s— * judgment to every detail of 

ividence adduced 'be appellate Court’s judg~ 

Dent. — Zahid Alt A. I. B. 1928 Oudh 480: 

)0. W. N. 893. 


Very great responsibility rests on the Court of first appeal, which is the- 
iltimate Court on questions of fact, to write a judgment from which it may 
30 clear to everybody concerned, that before recording findings of fact it 
lid apply its mind to the materials upon the record relevant to the enquiry', — 
Bharat Bhaiv. Jai Narain, 108 I. 0. 129; A. I. E. 1928 All. 102: 27 
4. L J. 1102. 

Where the judgment of the lower appellate Court was in the following 
;erms : — “ On the evidence on record this Court does not find reasons to 
lisagree with the decision of the trial Conrt and the appeal is dismissed.” 
Beld, that the judgment should be set aside and the case remanded to that 
Court for freslx hearing and disposal.— Sri Banganatha v. Baja Gopala- 
ehariar, A. I. B. 1928 Mad. 16. 

Where decree is reversed or varied — Relief must be stated. — It is 
;he dnty of the appellate Conrt when it reverses the decision of the first 
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Court, abd more especially when the Judgment of the first Court is full and 
■cogent, to point out the grounds on which it comes to a different conclusion. 
Where a District Judge had omitted to do so and, having left the country, 
could not be required to supply the omission, the High Court, being unable 
to make the ordinary presumption that be had fully considered the evidence, 
set aside his judgment, and remanded the case to be heard in appeal de novo — 
Kristo Chunder v. Ham Brohmo, 20 W. E. 403. 

When an appellate Court upholds the decree of the first Court for 
reasons different from those given by the lower Court, it must specify in the 
■decree the exact modifications necessary according to its conclusions. — 
Lachho v. Sar Sakai, 12 A. 46. 

A decree of an appellate Court, not specifying the relief granted, but 
merely repeating the judgment that the “ appeal be decreed.” is not a 
sufficient compliance with the requirements of the law . — Hursariin v. Pursun 
Singh, 2 N. W. P, 415 ; Bell v. Gunt Das Roy, 1 B. h. E. A. 0. 50. 

Appeal to Privy Council. — Non-compliance with the requirements of 
this rule is not a ground for appeal to the Privy Council . — Sundar BiU v. 
Sisheshar Nath, 9. A. 93 (P. B.). 

Appeals under S. 476, Cr. P. Code.— Such appeals are regulated by 
Or. XLI of the 0. P. Code and the judgment must comply wtb the 
sions of this rule . — Bamid Alt v. Madku, 64 C. 355 : 100 1. C. 351 : A. i. "• 
1927 Cal. 284 : 31 0. W. N. 281. 

As to the apphcabiUty of the provisions of thxs rule when an appeal is 
snarily disniisied under r. 11, see the cases noted under r. 11 of tAts Order, 


32 . The judgment may be for confirming, varying 
,*, 1 - . , reversing the decree from which the appe^i 

may direct. preferred, or, if the parties to the appeal agree 

as to the form which the decree in appeal shau 
take, or as to the order to be made in appeal, the Appall^^? 
Court may pass a decree or make an order accordingly. [S. 577.J 


COMMENTARY. 

Alterations. — This rule corresponds to S. 577, 0. P. Code, vrith 
substitution of tbe word "preferred " for the word ” made,” which occurr 
in the old section. The use of the word “may" in this rule cleWl 
indicates the discretionary power of the appellate Court. 

“If the parties agree as to the form of deoree in appeal. 

Court may pass a decree accordingly.” — Where an application 
to contain terms of a compromise was presented to the High Court by ° 
of the parties to an appeal before it, but on the Bo-called ^^lehnama 
sent down to the lower Court for verification, it was found 
attendance of the parties for that purpose could not be procured, 
the High Court was not justified in passing a decree under S. 677, C.P- 
1882, in accordance with tbe terms of the unverified f nm a 

Bhagat v. Muhammad Taqi, 14 A. 350. Once an appeal is preferred ic 
deoroo the appellate Court becomes seized of the entire proceodmga 
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becomes vested with the jurisdiction of confirming, varying and reversing 
the decree from which the appeal is preferred. — Abid Ali v. 3ar Perskad, 
5 Luck. 359 : 119 I. C. 4G2 : A. I. B 1930 Oudh 13 : G 0. W. N". 644. The 
appellate Court has power to declare that the suit had abated.— ilfanoTiar v. 
Commissioner of Jnoomftax, Punjab^ 10 L. 691 : 118 I. 0. 436 : A. I. E. 
1929 Lah. 173. 

Where an execution sale is set aside in appeal but the purchaser offers 
to satisfy the entire decree if the sale should be left intact, it was held that 
the Court could pass an older tothateffect, — Mahomed Abdulla v. SaViaram, 
54 B 348 : 125 I. 0. 903 : A. I. B. 1930 Bom. 290 : 32 Bom. L. B. 436. 

33. The Appellate Court- shall have power to pass any 
decree and make any order which ought to 
Power of Court }jave been passed or made and to pass or make 
of Appeal. such further or other decree or order as the 

case may require, and this power may be exercised by the 
Court notwithstanding that the appeal is as to part only of the 
decree and may be exercised in favour of all or any of the 
respondents or parties, although such respondents or parties 
may not have filed any appeal or objection. [New.] 

Provided that the Appellate Court shall not make any 
order under S. SS^A, in pursuance of any objection on which 
the Court from whose decree the appeal is preferred has omit- 
ted or refused to make such order. 

Illustraliov 

A claims a sum of money as due to him from S or Y, and in a suit 
against both obtains a decree against X. X appeals. A and Y are respon- 
dents The appellate Court decides in favour of X. It has power to pass 
a decree against Y 

COMMENTARy. 

Object and scope of the rule.— This rule is new. It has been taken 
for the most part from Or. LVIII, r. 4 of the Rules of the Supreme Court of 
Judicature in England. It should be road with r. 4 of this Order. By the 
addition of this rule, the power of the appellate Court has been enlarged. 

The object of introducing this rule in the present Code will appear from 
the following report of the Special Committee : — 

“ The Committee consider it most important that an appellate Court 
should have the fullest power to do complete justice between the parties. 
The illustration indicates a type of case for which provision is intended to 
be made." 

This rule has virtually superseded 27 A. 23, 23 M. 229, and other cases 
in which similar view was taken and has adopted the principle laid down 
in 31 C. 643 (F. B.), 8 C. W. N. 496 . AU those cases are noted under 
r. 4 of this Order under the heading “Decree against some of the defen- 
dants— Alteration of decree by appellate Court.” 
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The proviso to this rule has been added by the 0. P. Code (Ameadment) 
j^ot (IS of 1923). 

Cases to which the rule applies. — Although the terms of Or. XLI, 
r. 33 are very wide and they do confer on an appellate Court wide powers 
■for the purpose of making such decree or order as the exigencies of the 
•case or the ends of justice may require, still, ordinarily, the powers con- 
tained in r. 33 should be limited to those cases where, as a result of the 
-appellate Court’s inteference with a decree in favour of the appellant, 
-a further interference is required in order to adjust the rights of the parties 
in accordance with justice, equity and good conscience . — Nandalal v. 
Muhindalal, A. I. B. 1926 Cal. 57 : 89 1. C, 24 (44 0. 759 (P. C.) : 34 
M. L. J. 361 (P. 0.) expld. ; 22 C. L. J. 390 : 28 C. L. J. 12S /olid .) ; Bikram v. 
Mohit, 64 L C, 178 ; Abjal Majhi v. Intu Btpari^ 22 0. L. J- 394 ; 'M.aiuxl 
Shaikh V. Mahammad Golam Nabt, 113 I. 0. 32 i A. I. R. 1928 Oal. 483 ; 
Punjab National Bank v. Vmadatt, 9 L 291 : A. I. R. 1928 Lah, 599 : 112 
I. C. 425 ; Oovind v. Bamcharan, 68 I. G. 307. 

Where the trial Court passed an order of mandamus under S. 45, Specific 
Relief Act against the defendant instead of giving a declaratory decree 
•claimed by the plaintiffs, the appellate Court, if it was of opinion that no 
order of mandamus could be granted, was nevertheless entitled to pass a 
decree for declaration as originally prayed for, if the Court deemed it 
proper. — Trustees for the Development of the City of Bangoon v/C. S. Beharat 
10 R. 412 (F B.) : A. I. R. 1932 Rang. 123 : 139 I. C. 566. 

Under Or. XLI, r. 33, the appellate Court may pass any order it thinks 
■fit in appeal, though the appeal does not extend to the whole of the decree 
appealed against and though the power is exercised in favour of any respon- 
dent or any party who has not objected before it to the decree. The section 
is to be given a liberal interpretation. But the power must be exercised in 
the interest and for the furtherance of justice, and not as a ^mode Oj 
evading other statutorj- rules and orders. — Bhutnath v, Saskimukki, 30 
•C. W. N. 885 : 96 I. 0. 474 : A. I. B. 1926 Oal. 1042 ; Narain Smh 
Baiwan, 95 1. C 957 : 3 0. W N. 299 : A. I. R. 1926 Oudh 304. Sm ^9° 
iTudiraya V, S’amaZu, (1928) AT. W. N. 74 : Bukia v. ZIewaLal^5\ A. 63 : 
111 I. C. 751 : A. I. B. 1928 AH. 746 ; 26 A. L. J. 1139. Whore the execu- 
tion sale is set aside in appeal but the purchaser offers to satisfy the entire 
decree if the sale should be left intact, it was held that the Ooarb could 
• orders to that effect.— IfohOOTcd V. SahJiaram, 54 B. 348:125 I. 0- ' 

A. I. R. 1930 Bom. 290 : 32 Bom. L. R. 436. 

An appellate Court does not exceed the powers given to it by this rul® 
by interfering with a portion of the decree not included in the appeal, 
it adopts the principle on which the decision of the first Court was base , 
and makes an order which it considers ought to have been made by the est 
Court on the basis of that principle.— GrcWnd r. Jai Copal, 72 I. C. 96. 

This role is applicable to all cases where ao appeal is _ bea*^ 
this Code came into force.— CAondramafA* v. ^arayanastfwi, 33 
It is open to the appellate Court to vary the decree appeal®® ^eoplo* 
either in points (if any) in which it is erroneous or in 
mental matters which are admitted .— Mahadev v. Ban hr 
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6 B. 113, 115. The Courts, in the exercise of the powers conferred by this 
rule should not lose sight of the other provisions of the Code, nor of the 
•Court-fees Act, nor of the Limitation Act. It should in particular bear 
in mind the case stated in the illustration. — Itangam Lai v. Jhandu, 34 A. 
32 (F. B.) idistd. in Gobind v. Jai Qopal, 72 1. C. 96). See also Ahal ^ajhx v. 
Jnfu Bepan, 22 C L J. 394 ; Akimannessa v. Beptn Behari, 22 C. L. J, 397 ; 
Shib Chandra v. Diilcken, 28 C. L. J. 123 : 48 I. C. 78. 

This rule does not give a right to*a respondent to urge something in his 
-favour against another respondent which has nothing to do with the result 
of the appeal, without his filing an appeal or memorandum of objection 
himself. — Bamalingam v. Suhramania, 50 M. 614: A. I. E. 1927 Mad. 620: 

• <1928) M. 'W. N. 202 : 103 I. C. 394. 

Where pending a suit for administration of the . estate of the deceased, 
X applied to be made a defendant claiming to be the adopted son of the 
'deceased and the trial Court in an interlocutory order held that the adoption 
was not proved and the appeal preferred by X against this order was dismissed 
as premature, and thereafter on preliminary decree being passed, other parties 
appealed but X neither appealed nor filed any cross-objection when he was 
made a respondent by the other parties; it was held that it was not possible 
to reverse the finding against him in the absence of cross-objection and the 
memorandum of the previous appeal could not be considered as bis cross-objec- 
tion in the subsequent appeal by the other parties. — U Po Tha v. Idaung Tin, 
8 E. 480: 129 I. 0, 524: A. I, R. 1930 Rang. 237. 

Where upon a decree passed against several persons only some of them 
had appealed so far as their interests were concerned and the others were 
•content with the decree and admitted the claim of the party, the appellate 
Court has no jurisdiction under this role to reverse that part of the decree 
•which was not appealed against.- — Venkataknehnayva v. China Yeerareddi, 
A. I, R. 1928 Mad. 1144; Piare Lai v. Saraswati, 123 I. C. 381: 28 
A. L. J. 1298. 

Where the appellate Court reversed the mortgage-decree and gave a 
-money-decree instead of a mortgage-decree inspite of the fact that the 
defendants had not appealed nor filed a cross-objection, it was held that the 
appellate Court had no power under this rule to take such an action and had 
acted ultra vires — Ytthoba v. Bhangi, 1131. C. 893 : A. I. E. 1928 Nag. 322. 

Assuming that the appellate Court may have power, in a proper case, 
-to add a defendant as respondent under this rule for the purpose of passing a 
decree against him, it oonld not do so, so as to deprive him of a valuable right 
acquired by the plaintiffs failure to appeal against him in time. — Y. P. B. Y. 

‘ • 7: 6R. 23 (P. 0.): 32 0. W. N. 231: 

54 M. L. J. 88: 30 Bom. L R. 220:4 


The powers under this rule cannot be exercised to the detriment or 
-prejudice of an absent respondent against whom the suit has been dismissed 
in the lower Court.— Safcfj Prasanna v. NaKnirenjon, 63 0. 923 : 133 
I. C. 177 : A. I. E. 1931 Cal. 738. 

A suit against A and B was decreed against A with costs and dismissed 
against B except as to costs. Both A and B appealed bnt the plaintiff did 



2426 


CODE OP CIVIL TROOEDURE 


Soh. I. Or. XU. 
r. 33. 


not appeal. The High Court in appeal made a decree reducing the sum 
payable by A and dismissing the suit against S. The plaintiff appealed to 
the Privy Council. It was held that so far as B was concerned, the appeal 
being in effect direct from the trial Judge, was not competent under the 
Code or under the Letters Patent and Or. XLI, and r. 33 is not intended to 
apply to such an apppeal. — -Makomed Khaleel v. Leo Tanneries Lyonnatses, 53 
I. A. 84 : 49 M. 435 (P. 0.) : 31 C. W. N. 1 : 94 I. 0. 767. The effect of 
this Privy Council decision is that if a case arrives at the higher appellate 
tribunal in such a state that to deal with it would involve hearing directly 
an appeal from the first Court without the intervention of the lower appellate 
Court, that course cannot be permitted ; therefore where one of the parties 
had been given up in the lower appellate Court, no relief can be granted 
under Or. XLI, r. 33 against him in second appeal. — Gangayya v. Venlayya, 
(1929) M. "W. N. 112. But whore the trial Court passed a decree against one 
of two defendants and dismissed the suit as against the other and the 
defendant against whom the decree was passed appealed making the plain- 
tiff and the second defendant party respondents but the plaintiff did not 
appeal against the dismissal, this rule is applicable and under it the 
appellate Court is competent to pass a decree against the ' second defen- 
dant.— iffojar /ill v. Nabtn, 85 0. W. N. 1079. See Patiratn v. Sadasheo, 
132 I. 0. 469 : A. 1. E. 1931 Nag. 97 . Khusiram v. Balakram, 130 I 0. 
774: A I. E. 1931 Lah. 370. 

■Where an appellate Court is seized of the whole case on appeal, it can 
make such orders as are necessary to terminate the controversies and to do 
justice between the parties by making the necessary alterations in the decree 
of the lower Court. — Qov%nd Lass v. Bam Charan, 4 U. P. L E. 25 : 63 I. 0- 
307. The object of this rule is to enable the Court to do complete justice bet- 
ween the parties to the appeal and therefore, where it is essential, in order 
to grant relief to an appellant, that some relief should at the same time be 
granted to the respondent also, the Court may grant that relief to the rospon* 
dent although be has not filed an appeal or preferred an objection. — Maqsud v. 
Sheikh Abdullah, 50 A. 218 : 108 1. C. 728: A. I. E. 1928 All. 77: 25 A. L. J. 
1017. 

The appellate Court is entitled to grant relief to a defendant who could 
have appealed but has not done so. — Tamizan v. Nanhey Lai, 1171. C. IN' 

A. I. B. 1929 All. 334 ; Naresh v. Bayder, 49 0. L. J. 83. 89 : 115 I. 0. IBJ-' 

A. I. E. 1929 Cal. 23 ; Sttiramania V. Sinnammal, 53 M. 881 {P. B,): 

I. C. 624: A. I. E. 1930 Mad. 801: 59 M, L. J. 634; (1930) M. W. N. 793: 

32 L. W. 395. Siealso Ganyatna v, Veerappa, 131 1.0. 833: A. I. .B. 1931 
Mad. 513 ; (?an';a Prasad v. Bardd, 1331. 0.536: A. I. B. 1932 AH- °r 
Wliere a party brings a suit claiming Sth of the property as his share as an 
to his father and the Court allows only i and when in an appeal by the 
party the person is found entitled to ^th share in view of the change in tho la 
introduced by a ruling published subsequent to the decision of the 
Court, the High Court has power to correct the lower Court’s misfcaho of a 
oven though the person has not appealed against the lower Court's 
allowing him only 4 share. — JlTa San Nyun v. Maung Tint, 127 I. 0* u • 

A. I. R. 1930 Eang. 190. The appellate Court can increase ^borate of ahro 
payable to a wife oven though she has not preferred an 35- 

purpose. — Iswarayya v. Iswarayya, 53 I. A. 350: 54 M. 774 (P- ■ 
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C. W. N. 1185 • 133 I. C. 716 : A. I. R. 1931 P. 0. 234 : (1931) A. L. J. 808 : 
33 Bom L E 1402 * 8 O. W. N. 930 : 61 M. L. J. 367 : 34 L. W. 618. 

A Full Bench of the Allahabad High Court, in a case where the 
plaintiff sued the defendant for rent and obtained a decree for a portion of 
bis claim and the plaintiff then appealed against the disallowance of the 
■ balance of the amount but the defendant snbmitted to the decree and neither 
filed a cross appeal or took objection under r. 22, has held that it was 
not competent to the appellate Court acting nnder r. 33 to interfere with 
the decree obtained by the plaintiff so far as it had not been challenged by 
the defendant. — Ranjam Lai v. Jhandu, 34 A. 32 (P. B,), Ses also Abjal 
Majhi V. Intu Bepari, 22 C. L. J. 394. Where a mortgage snit against the 
mortgagor and a transferee from him was decreed, the mortgagor not appear- 
ing at the trial, but on appeal by the transferee, the suit ^^ra3 dismissed 
against the defendants on the ground that the mortgage*deed was not legally 
attested, it was held that although the lower appellate Court had jurisdiction 
to dismiss the whole suit under this rule, it ongbt to have in a case of this 
character confined the dismissal to the case against the transfeiee. — Abinash 
v.Dasarath.5eC.50S-. 32 0 W. N. 1229: 48 0. L. J. 231 : 1141.0.84: 
A. I. R. 1929 Cal. 123. 

Where a snit for contribntion was decreed against three defendants, and 
one o! them appealed, the appellate Court can under this rule set aside the 
decree against the appealiog defendant and pass a further decree on the 
other two for the sum prerioosly charged upon the appellant, — Bejoy r, 
Kusum. 33 C. W. N 221 : A, I. R. 1929 Cal. 315. 

A decree was passed for raryiog amounts against three defendants, of 
whom two only appealed, the third being made a party to the appeal. Beld, 
that it was competent to the appellate Court to modify the decree in favour 
of the defendant who had not appealed by decreeing the whole sum due to 
the plaintiffs against the defendants who had,— Jau’oftar Bano v. Shu/aat 
Busain, 43 A 85 : 18 A. L. J. 925 ; Mdhzham Ali v. Mnloo, 24 A. L. J. 536 : 
94 I, C. 347; il/an Ban v. R.M. A. L. Firm, 4R. llO: 97 I. C. 876 : 
A I R. 1926 Bang, 172. See Tricomdasv. Gepinath, 44 C. 759 (769) (P, C.) : 
44 I A 65: 19 Bom. L. B. 450: 32 M. L. J. 357; 15A. L. J. 217: 39 
I. C. 156 

Where in a suit on a mortgage, a prcliminar>’ decree is passed specifying 
the separate liability of each property for a separate sum and only some of 
the defendants appeal in respect of a part of the decree, the appellate Cowart 
could not by virtue of Or. XLI, r. 33, C. P. Code have dismissed the suit 
against those defendants who were not parties to the appeal and had in fact 
submitted to the decree.— Gyan Singh v, Ata Bwain, 43 A. 320: 19 
A. L. J. 83. 

It is not competent to an appellate Court to interfere with the decree 
obtained by the appellant in so far as it has not been challenged by the 
respondent by way of appeal or cross-objections.— Ram Lai Johari 2Ial v. 
Dip Chand. 3 L. L. J. 231 ; 60 I. C. 705. 

An appellate Court can grant relief to an appellant as against a defen- 
dant against»whom there is no appeal. But the power conferred by Or. XLT, 
r. 33 should be exercised in cases where, as the result of an appellate Conrt, 
interference in favour of the appellant further interference is required to 
C. P. C.— 133 
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adjust the rights of the parties in accordance with justice, eiuity and good 
conscience . — Bikram Kumar v. Moltit Krishna, 64 I. C. 178. 

Id a suit for ejectment against tenants in possession of the land 
purchased by the plaintifif or in the alternative for compensation against his 
vendor, tbs first Court dismissed the suit against the tenants and awarded 
compensation against the vendor. The plaintiff did not appeal but the 
vendor appealed. The Court of Appeal, in decreeing the appeal in favour of 
the vendor, could give the plaintiff a decree for possession and mesne profits 
against the tenants . — Gharu Bala v. Nihar Kxmari, 46 C. L, J. 347 : 105 
I. C. 600 : A. I. B. 1927 Cal. 831. 

Where there is a common defence the appellate Court may dismiss a 
suit as against a defendant who has not appealed . — ^ohshain v. Mulu, 48 
A. 551 : 94 I. C. 347 : A. I. E. 1927 All. 37 ; but not where there is no 
common defence . — Munawar v. Jagmilan, 99 I. C. 280 : A. I. E. 1927 
All. 177. 


Such respondents or parties.” — The use of the expression "res- 
pondents or parties ” shows that the appellate Court may pass an order in 
favour of the respondents who have not appealed, and it may similarly 
decide any question in favour of a party, by which is meant a party to the 
suit and who is not a respondent in the appeal. The illustration to the 
rule does not limit the rule and is not intended to illustrate its full scope.-- 
Bhutnath v. Sashimukhi, 30 0. W. K. 885 : 96 I. C. 474 ; A. I. E. 1^26 
Oal. 1042. The word " parties ” in this rule is intended to connote persons 
other those who have been arrayed as appellants or respondents in the 
appeal. A decree can therefore be passed in favour but not against a 
person who is not a party to the appeal.— il/adun Lai v. Gaiendrapal, 61 A. 
575 : 116 I. 0. 436 j 27 A. L. J. 344 : A. I. E. 1929 All. 243 (doubting 
Bukia V. Mewa Lai, 61 A. 63 : 111 I. 0. 751 : A. I. E. 1928 All. 746). 


Appellate Court is competent to take cognizance of events hap- 
pened since the decree or order challenged was passed. — It is not only 
competent to a Court of Appeal but it may be its duty to take notice oi 
events which have happened subsequently to the passing of the decree or 
order appealed against ; and eoch events when not appearing in the record 
may be proved by extrinsic evidence . — Bam Batan v. Mohant Sahu,^ 
C. L. J. 74 : 11 C. W. N. 732 (6 B. 113, 16 M. 350, 1 Bom. L. B. 218, 25 f 
606, 11 A. 148 referred to) i Ahmadji v. Mahamadji, 1 Bom. L. E. _23o* 
See also Kazan Mull v. Janaki, 6 0. I». J. 92 ; Bamyad Sahu v. 
tvari, 6 0. L. J. 102 ; Udit Chobey v. Baskika Prasad, 6 C. L J. 

Nuri V. Amhica, 44 0. 47 : 20 0. W. K. 1099 ; Amrit Lai v. Kanti Lai, 13® 
I. 0. 244 : A. I. R. 1931 Bom. 200; 33 Bom. L. E. 266; Pandurang v, 
chandrarao, 54 B. 903 : 130 I, C. 385 : A. I. R. 1930 Bom. 554 : 3^ 
Bom, L. E. 1252. An appellate Court has to decide a case as it was presente 
before the trial Court and 'on a consideration of which the original judgmen^ 
is based ; but if the right claimed is one which has either ceased to exis^ 
or been modified by certain events which have transpired since the deorep 
the trial Court, the Court is bound to tako notice of it in order to 
and proper relief to the parties to the appeal before it ; and upon 
considerations Or. XLT, r. 33 empowers a Court of Appeal to make suo 
decree or order as the case may require. Therefore whore a suit for OJ*; 
mont was instituted at a time when the Rent Act of 1930 was in opera 
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"but when the matter came up before the lower appellate Court, the Kent 
Act had expired, it was held that the temporarj’ Act running out ceased to 
"have effect upon the proceedings and the case must be decided in accordance 
with the general law under the Transfer of Property Act.— Suresh v. Kanti- 
■Chandra, 47 C. L J 530 ; 110 I. C 715 : A. I. E. 1928 Cal. 436. 

Proviso. — The proviso was added by Act IX of 1922. It provided that 
where, in pursuance of any objection, the lower Court has omitted or refused 
to make any order as to compensatory costs under S. 35-A, the appellate 
^Court shall not make any order as to such omission or refusal. 


34. Where . the appeal is heard by more Judges than 
one, any Judge dissenting from the judgment 
corded" " * Court shall state in writing the decision 

or order which he thinks should be passed on 
the appeal, and he may state his reasons for the same. [S. 676.3 

COMMENTARY. 

Alterations. — This rule corresponds to S 576, 0 P. Code, 1832, with 
the substitution of the word “ where ” for “ when '* in the beginning. 

See notes under S. 9S. 


DECREE IN APPEAL. 

35. (1) The decree of the Appellate Court 

Date and eon- qq which the judffment 

tents of decree. ^as pronounced. 

(2) The decree shall contain the number of the appeal, 
the names and descriptions of the appellant and respondent, and 
a clear specification of the relief granted or other adjudication 
cmade.- 

(3) The decree shall also state the amount of costs incur- 
red in the appeal, and by whom, or out of what property, and 
in what proportions such costs and the costs in the suit are to 
be paid. 

(4) The decree shall be signed and dated by the Judge or 
-Judges who passed it : 

Provided that where there are more Judges than one and * 
•Judge dissenting there is a difference of opinion among them, it 
from judgment shall not be necessary for any Judge dissenting 
• need not sign from the judgment of the Court to sign, the 
decree. decree. [S. 579.3 

COMMENTARY. 

Alterations in the role. — This rule corresponds to S. 579, C. P. Code, 
11883, with some additions and alterations. 

Sub-rule (1) exactly corresponds to para. 1 ol the old section. 
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Sub-rulo (2) corrDaponils topatft. 2 ol tbe old Bcclion, ^7ith some addi- 
tions, aUorations and omisaiona. Tho words “ and the memorandum of 
appeal ” \7hioh stood after tho words ** tho number of tbo appeal " in tho old 
section, have boon omitted, Tho result of tbo omission seoms to bo that tbo 
appellato decree need not contain the momorandum of appeal. By tho aboro 
omission tho ministerial officers of tho Civil Courts have been roliovod of a 
great deal of clerical work. But Form No. 9 of Sch. I, App. G which is tho 
form of tho decree in appeal, has not boon amonded in accordance with this 
omission. Tho forms aro not intended to override tho express provision of 
tho law. See notes under Or. XLVIH, r. 3. Tho words “ and a clear 
specification of the relief granted or other adjudication made" bavo been 
subitituted for tho words “and shall specify clearly tho relief granted of 
other determination of tho appe.al." which occurred in tho old section. This 
alteration is simply a change of words and phrases. 

Sub-rulo (3) corresponds to para. 3 of tho old section with some addi- 
tions and alterations. Tho words "by ichom " have boon substituted for the 
words “ by what parties " which occurred in tho old section j and tbo words 
" 07it of what property " have boon added after tho words " by whom.” 

Sub-rulo (4) exactly corresponds to para. 4 of tho old section. 

The proviso also corresponds to the proviso of tbo old section with the 
substitution of tho word ” and ” for the word ” if 

Effect of appellate decree— Belief granted.— Where tho appellate 
Court has modified tho decree of the Court below, tbo decree of the appeh 
late Court susporsedes entirely that of the lower Court, and is the only 
decree capable of executlou.— Shohrat Singh v. Bridgman, 4 A. 376 (F. B)'; 
Muhammad Sulaiman v.Muhammed YarEhan, 11 A. 2G7 (F. B.); Muhammad 
Sulaiman v. Fatima, 11 A. 314 (F. B.); Novrang Rai v. Latif Chaudhri, IS A. 
394 ; Shivlal v. Jumdk halt, 18 B. 542 ; Sahhalchand v. Velchand, 18 B. 
203; Nanchand v. Vithu, 19 B. 253; Danlat v. Bhuhandas, 11 B. 172; Eoor 
Ali V. Koni Meah, 13 0. 13 ; Kisloktnker v. Burroda Gaunt, 10 B. L B. 101 
(P. C.) ; IfonnviirnTTion Y. Cnniofipan, 15 M. 170; Jawahir Mal'r.Kistur 
Ghand, 13 A. 348 ; Pichuvayyangar v. Seshayyangar, 18 M. 214 (F. B.) ; Mtd 
Chand v. Bam Batan, 20 A. 493. See also tbe case noted under Or. XSI. 
r. 11, under tho heading ” Final decree susceptible of execution.” 

. Sections 579 and 587, C. P. Code. 1882 ;'Or. XLI, r. 85, S. 103), do not 
require the claim to be stated in tbe decree so as to mate such statement a 
part of the decree itself . — Sotede Shrinivasapa v. Krishnapa, 11 B. 177. 

A decree takes priority over other decrees in respect of the date on^ 
which it was passed, and not in respect of the priority of the debt which it 
enforces . — Gkeran v. Kunj Behari, 9 A. 413. 

The date which the decree sbonld bear is the date on which the judg- 
ment is pronounced . — Parbati v. Bkola, 12 A. 79. 

Where tho decree of the appellate Court did not specify tbe sums that 
would be due to tbe appellant under that decree, except by reference 
judgment on which it was based, and to the decree of the first Court, hel ^ 
that, though the decree was informal, yet as the amount duo to the 
holder was ascertainable from the record, and the decree ' was capable o 
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•elocution, execution should, as a matter ot equity, be granted to the decree* 
holder. — Jawahir Mai v. Ktstur Chand, 18 A. 343. 

Pending an appeal in a partition suit, one of the defendants died, and 
the plaintiff became entitled to a larger share on account of his death. 
Held that the appellate Court had power tc vary the decree by giving the 
plaintiff his larger share. — Sakharam Makadev v. Hart Krishna, 6 B. 113. 

After the disposal of an appeal, and before preparation of decree, a 
Court has power to direct the plaintiff to correct the valuation and pay 
additional Court-fees on his memorandum of appeal. — Mahmood, J., contra 
in Mahadei v. Bam Kisken, 7 A. 523. 

Decree in cross-appeals. — The law contemplates that there should 
ho only one decree in one suit except in certain cases in which the Code 
lays down that there may or must be two decrees {one preliminary and one 
final) ; and the function of the appellate Court is to determine what decree 
ihe Court below ought to have made, and it follows that, where the trial 
Court has passed only one decree, there can be substituted for that decree 
■only one decree, should the case come up on appeal ; so, while it may be 
that for purposes of procedure, and in order to formally complete the records 
it may be necessarj- in the case of cross appeals to draw up a separate decree 
in each case, there is, in fact, only one and the same decree which ought to 
'be incorporated with each appellate record.— Nonnu v. Nazim, 60 A, 017 : 
A. I. E. 1928 All, 274 : 26 A. L J. 253 : 113 I..C. 98. 

Costs.— When an appellate Conrt decrees an appeal and gives costs of 
its own Court, the costs of the first Court should be included in the decree.-^ 
Mohomed BusseerooUah v. Bam Kant, 16 W. R. 266. 

'Where a decree is con6rmed m appeal upon grounds wholly different 
from those relied on in the lower Court, the proper course is to dismiss the 
appeal without costs. — Fischer v. Kamala NaieJeer, 8 M. I. A. 170 : 3 W. R. 
.(P. 0.) 33 

Section 360, Act VIII of 1859 (thia rule), only requires the Judge of an 
-appellate Court to state in his decision by what parties (and in what pro* 
portions if necessary) the costs of the original suit, which he must take for 
granted, are to bo paid ; but not to go into particulars, or append to his 
judgment a schedule setting forth the different items which make up 
-the costs of the first Court. — Mothoora Mohun y. Hury Kishore, 18 W. R. 
*286 (reversing on review, 17 W. R. 445). 

Whei'o a decree of the High Court awards costs, the order is not bad 
dn law simply because it docs not specify the exact amount to be paid as 
.costs of the lower Court. Such specification is not rendered incumbent by 
Act Vm of 1859, S. 360 (this rnle), which only requires a Court of Appeal 
‘to declare the proportions inwbieb the costs are to be paid where more 
^parties than one are made liable. — Raj Krishna v. Pranoda Dehee, 21 
'W. R. 74. 

An appellate Court dually determining a suit is bound to decide by 
■which of the parties before it the costs shall be borne ; it is not at liberty to 
•declare that the costs shall be borne by the unsuccessful party jo a suit to 
ibe hereafter brought. — Kashec Chundzr y. Bunjshee Duidun, 23 W. B. 89. 
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Chartered High Courts. — This rule docs not apply to Chartered High 
Courts in the oxerciso of thoir appollato jurisdiction (Or. XLIX, r. 3). 

Form. — For Form of decrco in appeal, see App. G, Form Xo. 9. 

Copies of jniig. 36. Certified copies of the judgment and” 
raent and decree dccrco in appeal shall bo furnished to the par- 
te be furnished to tie.s on applic<ation to the Appellate Court and 
parties. ^heir expense. []S. 5S0.J 

COMMENTARY. 

AlterationB. — This rule corresponds to S. 580, of tho C. P. Code, 18S2,. 
^ith tho addition of tho word "Appellate” boforo tho word “ Court." 


37. 


A copy of the judgment nnd of the decree certified 
by the Appellate Court or such officer as it 
appoints in this behalf, shall be sent to the 
Court which passed tho decree appealed from 
and shall bo filed with the original proocedings- 
in tho suit, and an entry of the judgment of 
the Appellate Court shall bo made in the 
register of civil suits. [S. fiSl-J 


Certified copy of 
decree to be sent 
to Court whose 
decree appealed 
(tom. 


COMMENTARY. 

Alterations.*— This rule corresponds to S. 531, C. P. Codo, 1882, vrilh 
the substitution of the word "from ” for tho word ’* against." 

Object. — This section simply specifies bow an appellate decree is 
dealt with, and nfm, it goes on to say that 'such decree shall be filed 

with the original proceedings in tho suit, end an entry of the judgmeot ot 
the appellate Court shall be made in the register of civil suits.— FflJsa 
21al V. Gopi, 10 A. 389, 393. 

The reason for sending a certified copy of the appellate decree to the 
lower Court is, that the decree of the appellato Court completely supersedes 
the decree of the lower Court, and is the only decree capable of execution. 
■Mtihammad Sulaxman r. Nuhamfrad Yar 'Ehan, 11 A. 267 and 3/whajnr.ff 
Sulaxman v Faitma^ 11 A. 314. See also Feurang i?ni v. Latif Chaudhrt, I 
A. 394 (4 A. 376/of/oK-cd). 


ORDER XLII 


APPEALS FROM APPELLATE DECREES. 

Procednfe ^ ‘ of 'Or. XLI shall apply, so far 

as may be, to appeals from appellate decrees. 

COMMENTARY. 

History.— This rule corresponds to the first part of S. 587, 0. P. Code, 
1882; and it should be read with S. 103 of the Code under ^Ybich.aU the 
rulings have been noted. 

Second appeals. — See notes under Ss. 100, 102, 103, 107 and 108, and 
the notes under the preceding Or. XLT. 

It is necessary that every second appeal preferred shall be accompanied 
by a copy ot the decree of the lower appellate Court with the memoxandum 
of second appeal. — Eakam Beg v. Rahim Shah, 100 I. C. 810: A. I. R. 1927 
Lah. 912. V 

Presentation of second appeal without- copy of first Court’s judl- 
meat, If Talid.~ A memorandum of second appeal must be accompanied 
not only by tho copies specified In Or. XLI, r. 1, C. P. Code, but also by a 
copy of tho judgment of the Court ot first instance, and where the latter 
is filed after the expiry of tho period of limitation, the appeal must be 
dismissed as time-barred unless just cause is shown for ertending the period.— 
Dyala v. Him, 67 1. 0. 670 ; Bhairon v. Bam Anlar, 19 A. L. J. 598 (F. B.) ; 
USathra v. Ram Singh, 105 I. C. 689 : A. I. R. 1927.Lab. 747. 

Under the rules framed by tho Lahore High Court every memorandum 
of appeal in a second appeal must bo accompanied by a copy of the judgment 
of the trial Court and a note by the appellant that the said copy is already 
in the High Court in another appeal arising out of the same proceedings 
U not a sufficient compliance with the rules ; Naidar v. Bhariu, 101 1. 0. 
776 : A. I. B. 1927 Lah 423 : 29 P. L. B. 272. Se&'Qhulam Muhammad v. 
Rnra. 104 I. 0. 290 : A. 1. B. 1937 Lah. 721, 

'Where there were two cases before the trial Court between the same 
patties and one judgment written and a brief order was passed in the con* 
nected matter stating the result (or the reasons contained in the common 
judgment and in second appeal a copy of the brief order was filed but not 
the judgment, it was held that the appellant ought to have filed the judg- 
ment and his omission was fatal to the second appeal, — Mengha Ram v. 
Hadi Hussain, 111 I. C. 384. 

Bight of a party in first Conrt hut not in first appeal to prefer a 
second appeal.— It is not competent for the defendants or plaintiffs who 
are not parties to the appeal in the Court below to file a second appeal. To 
permit such an appeal would really amount in effect to permitting an appeal 
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against the decree of the trial Judge.— Lai v. Arjun Singh, 132 I. C. 
205: A. I. B. 1931 All. 760 : 29 A. Xj. J. 271. 

Inherent power ot High Conri to remand in second appeal.— 'When 
the Court of Brat instauco doclinod to record oral evidonco tendered by the 
plaintiff on tho ground that thodoeumontary ovidenco produced by him 
was quite aufficiont to prove Ins case and tho decree passed in his favour 
was reversed in appeal, but the lower appellate Coart declined to permit the 
plaintiff to produce oral ovidenco, it was hold by the High Court that it had 
inherent power, ez debiCo justitire, to sot nsido the proceedings of both the 
Courts below and to direct tho first Court to ro-try tho case . — Vurga .v. 
Anoraji, 17 A. 29 ; Kebal v. Bajani, 39 C. L. J. 261 : 81 I. C. 999 : A. I. R. 
1925 Cal. 98; Jeshankar v flat Divali, 92 Bom. L. B. 771 : 67 I. C. 525. 



ORDER XLIII. 


Appeals 

•«rdera. 


APPEALS FROM ORDERS. 

1 . An appeal shall lie from the following 
from xinder the provisions of section 104, 

namely : — 

(a) an order under r. 10 of Or. VII returning a 

plaint to be presented to the proper Court; 

(b) an order under r. 10 of Or. VIII pronouncing 

judgment against a party ; 

(c) an order under r. 9 of Or. IX rejecting an appli- 

cation (in a case open to appeal) for an order 
to set aside the dismissal of a suit ; 

(d) an order under r. 13 of Or. IX rejecting an 

application (in a case open to appeal) for an 
order to set aside a decree passed ex parte ; 

(e) an order under r. 4 of Or. X pronouncing judg- 

ment against a party ; 

(/) an order under r. 21 of Or. XI ; 

(g) an order under r. 10 of Or. XVI for the attach- 
ment of property; 

(/i) an order under r. 20 of Or. XVI pronouncing 
judgment against a party; 

(i) an order under r. 34 of Or. XXI on an objection 

to the draft of a document or of an endorsement; 

(j) an order underr. 72orr.92 of Or. XXI setting aside 

or refusing to set aside a sale ; 

(Ar) an order under r. 9 of Or. XXII refusing to set 
aside the abatement or dismissal of a suit ; 

(1) an order under r. 10 of Or. XXII giving or 
refusing to give leave ; 

{f7i) an order under r. 3 of Or. XXIII recording or 
refusing to record an agreement, compromise or 
satisfaction; 
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(h) an order under r. 2 of Or. XXV rejecting an appli- 
cation (in a case open to appeal) for an order to 
set aside the dismissal of a suit ; 

(o) an order [under r. 2 or r. 4 or r. 7] of Or. XXXIV 

refusing to extend the time for the payment of 
mortgage money; 

(p) orders in interpleader-suits under r. 3, r. 4 or r. 6 

of Or. XXXV; 

(g) an order under r. 2, r. 3 or r. 6 of Or. XXXVIII ; 

(r) an order under r. 1, r. 2, r. 4 or r. 10 of Or. XXXIX ; 

(s) an order under r. 1 or r. 4 of Or. XL ; 

(t) an order of refusal under r. 19 of Or. XLI to re- 

admit, .or under r. 21 of Or. XLI to re-hear, an 
appeal ; 

(k) an order under r. 23 of Or. XLI remanding a case, 
Tvhere an apjieal would lie from the decree of 
the Appellate Court ; 

(y) an order made by any Court other than a High 
Court refusing the grant of a certificate under 
r. 0 of Or. XLV. 

(ill) an order under r. 4 of Or. XLVII granting an 
application for review. [S- oSS.J 

COMMENTARY. 

History. — This rule corresponds to S. 533. C. P. Code, 1833, 'irith 
additions, alterations and omissions. 

'* We suggest that there should be appeals from orders prononneing ;odg* 
ment against a party under Or. VIII, r. 10, Or. X, r. 4, and Or. XVI, r* 20. 
These orders are under the present law appealable as decrees, but, hawog 
regard to the definition of a decree under the Code they would no longer be 
appealable in that way, and wo think it necessary to make them nppealahie 
as orders. We have also given an appeal against an order made nnde^ 
r. 2I of Or, XI. ” — See the Report of the Select Commtttee. 

The words w’itliin square brackets in Cl. (o) were substituted for the 
words " under 'r. 3 or r. 8," by the Transfer of Property (Amendment; 
Supplementary* Act, 1930 (XVI of 1930). 

Section 104. — This Order read with S. 104 (2), of which it is s part, 
makes it clear that no appeal shall lie from any order passed *’« 
wider this Order \ that is, no second appeal will lie from orders Passed i 
appeals under this Order. — Seel^flttiaf Singh v. Baldeo Singh 33 A. 4/"- 

APPEALABLE ORDERS. 

Clause (a) — an order under r, 30 of Or. YII returning 
plaint to be presented to the proper Court ; 
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Clause (a)— This clause corrc8pon6s to C\. (6) of the old Beotlon vfith 
the omission of the ^Tords “ rc/ttrmwo plaints /or amendment.” Although in- 
the present Code there is no express provision 'for roturniDg plaints for 
amendment, S. 151 of the present Code is wide enough to include such a 
case . — See notes under that section. An order returning plaint for amend- 
ment is no longer appealable under this clause. 

Where after the issues in a suit were framed, the Court decided that it 
had no jurisdiction, and returned the plaint to bo presented in tbo proper 
Court; Ijeld that its decision was appealable under S. 580, C. P. Code, 
1882, as an order . — Abdul Samed v. Sajendro Kisher, 2 A. 357. But whore 
a plaint has been returned for presentation to the proper Court, it is not 
open to the plaintiff to appeal from the order, after he has taken back the 
plaint and refiled it in the Court directed . — Bent Madhub v. Joiendra Mohan,. 
5 0. L. J. 530 : 11 C. W. N. 765. 

Where an order returning a plaint for presentation to the proper Court 
is passed by a Court of Appeal, an appeal will lie from such order in the 
manner provided by S. 589 of the Code of 1882 . — Wahidtillah v. Kanhaya 
Lai, 25 A. 174 (F. B.) (3 A. 456 overruled). See also Chtnnasamt Pillai y. 

Karuppaudayan, 21 M. 234; Goor Bux v, Birj Lai, 26 C. 275: 3 
0. W. N. 243 ; Venkatanarasu v. Kotayya, 97 I. C. 790: 61 W. L J. 119 : 
A. I. E. 1926 Mad. 900 But see Eari Chand v, Madan Lai, 128 I. 0. 491 : 
A. I. B. 1930 Lah. 839, in which it has been held that no appeal lies from 
such an order of the appellate Court. 

When a Court of first instance returned a plaint to bo presented to the 
proper Court and the Court of Appeal set aside such order, and dtreoted the 
original Court to hear the cause ; held, that the High Court bad no juria- 
diotion to interfere with such appealable order. ““l/aifeHra Nath v. Umesh 
Chandra, 1 0. W. N. 626. 

The first Court ordered the plaint to be returned, for want of jurisdie- 
tioD, but tboiappellate Court holding that the first Court was competent to 
try the suit, made an order “ decreeing the appeal.” It subsequently made 
an additional order directing that the case “should be returned for retrial.” 
On appeal to the High Court from such additional order, held that the 
appeal would not he, as it was in reality one from an order passed in appeal 
from an order returning a plaint, wbioh. under the last clause of S 588, 
C. P. Code, 1882, was final .— Bam v. Narsing Sevak, 3 A. 855 

A District Court transferred a suit for trial from one Subordinate 
Court to another. The Court to which the suit was transferred finding that 
the Court in which it was instituted was not the proper Court in which the 
suit should have been instituted, returned the plaint for presentation to the 
proper Court. Held that the order must be taken to have been passed 
under S. 57. C. P. Code, 1882, and wa^ tfaeroforo appealable under this 
section . — Paehaont Atcastht v. Tlaht Bakhsh, 4 A. 478. 

A Munsif dismissed a suit on the ground that, if it had been properly 
valued, it would not have come within his jurisdiction. The District Judge 
affirmed the Munsif's judgment and directed the plaint to be returned under 
S. 57 for presentation to the proper Conrt. This was not done. Held, that 
a second appeal would lie.— Joyrtort v. Lall Bahadur, 8 C. 126: 10 C. L. B. 
146. 
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After the suit bad beon admitted, aud the parties called on to prodaco 
evidence, the Munsif ordered tho plaint to bo returned for presentation 
in the proper Court, on tho ground that tho suit should have been instituted 
in the Sub-Judge’s Court, ffefd, that tho Honsif's order was appealable to 
the lower appellate Court, and uodor Act X of 1877, tho lower appellate 
‘Court’s order, to tho High Court. — Kalian Das v. Natcal Singh, 1 A. 620. 

Orders amending plaints then and thoro, aro not made appealable under 
this section of tho Code. — Rajindra Kishore v, Radha Prasad, 3 A. 854. 

No appeal lies against tho order of an appellate Court returning a 
memorandum of appeal for presontation to tho proper Court. — Raghunaih 
Charan v, Shamo Koeri, 31 C. 344 (14 M. 4G2 dissented from ) ; Kazar Busain 
V. Kesri Mai, 12 A. Q81 ; Nuniddin v. Pran Kishan, 40 A. G59 ; Danley Pal 
T. Meghraj, 19 A. L. J. 868 1 G3 I. C. 951. 

An application for a decree under Or. XXXIV, r. G cannot bo considered to 
como under “plaint" and consequently an appeal does not lie under this rule 
from an older returning such application to bo presented to the proper 
Court.— Singh v. Fateh Singh, A. I. K. 1931 All. 192 : 29 A. L. J- 893. 

Clause (5) — an order under r. 10 of Or. VIII pronouncicg 
judgment against a party ; 

This clause corresponds to part of Cl. (10) of the old section. 

Buie 10 of Or. VIII lays down the procedure when a party from whom 
a written statement is required by the Court fails to present the same within 
the time fixed by tho Court. The Court may in such a case either pro- 
nounce judgment against the defaulting party or make such other order as 
the Court thinks proper. See notes under r. 10, Or. VIII. 

Order XLIII, r. 1 (6) merely gives a right of appeal if a judgment has been 
: ' ’ ' 5 ’ appeal lies under this rule from an order 

by a party are suiBcient and rejecting 
for striking off his pleadings. — Jagat 
. . * ■ . : A. I. B. 1931 Lab. 77. 

Clause (c) — an order under r. 9 of Or. IX rejecting an 
application (in a case open to appeal) for an order 
to set aside the dismissal -of a suit. 

This clause corresponds to Cl. (8) of tho old section with some verbal 
changes only. Kule 9 of Or. IX lays down the procedure for setting aside 
a decree passed against tho plaintiff by default. 

When a decree is made against a plaintiff by default under r. 8 of 
Or. IX, the following courses aro open to him : viz., (l) he may apply f® 
aside the order of dismissal under r. 9 of Or. IX; (2) he may apply 
review; (3) ho may appeal from the decree dismissing the suit under b- 
(see Qostov. Hari Mohan, 8 C. "W. N. 313, noted below, and the cases tber 
referred to) ; or (4) he may appeal under this clause. See notes t 

Or. IX. The words “ in a case open to appeal “ exclude Small Cause IjO 
suits and such other cases not open to appeal. 
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When the plaintiff’s application under Or. IX, r. 9, C. P. Code, is- 
rejected on the ground that the previous order of dismissal was under 
Or. XVII, r. 3 and not under Or. XVII, r. 2, the plaintiff is entitled to appeal 
against it under Or. XLIII, r. 1. - Syed Bakar Husain v. Mirza Hussain 
Mirsa, 73 I. 0. 373 : A. I. R. 1923 Pat. 223. 

An order under S. 102, 0. P. Code, 1882 (Or. IX, r 8), dismissing a suit- 
is as much a decree as an order under any other section deciding a suit. 
The order cornea within the doBnition of a decree and is appealable as such. 
The mete fact that a further remedy is given under S 688, C, P. Code, 1882- 
(this rule), does not bar an appeal. — Gosto Behary v. Hari Mohan, 8 C. W. N 
313 (9 A. 427 and 30 C. 660 (P. B.) : 7 C. W. N. 48G referred to). 

No appeal lies against an order dismissing for default an application to 
set aside the dismissal of a suit for default under Or. IX. r. 9.— Bajitlal v 
Hameshu-ar, 7 P. 333 ; 109 I. C. 2C4 : A. I. R. 1928 Pat. 335. 

No appeal lies from an order rejecting an application to restore to the 
■ ‘ •’ • under S. 311, C P. Code, 1882 {Or. XXI 

‘ default under S 102, C. P Code, 1882 
■uddtn, 27 0. 414 ; Raja v. Srinivasa, 11 
M. 819 ; Ningappa -7. Oangatca, 10 B. 4S3 : and Jung Bahadur v. Mahadeo 
Prosad, 31 C 207- 8 C. 'W N ICO (19 ‘U’. R 122follou-ed). Followed in 
principle in GltasUt Btfct V Abdal Samad, 29 A 596: (1907) A. W. N, 186. 
See o.\so Hara Kumar 7. Murart Mohan, 36 C L J. 384 (19 C. "W. N. 26 
refd to) When a suit is dismissed at ao adjourned hearing for plaintiff’s 
non>appearanco the dismissal is one under Or XVII, r 2 and is appealable 
under this clause.— Sfirunanf Sagajtrao v. Smtik, 20 B 736 

Where the Court dismissed an application for execution for want of 
prosecution and subsequently refused to re-^tore the application there is no 
appeal from the order refusing to restore the application — Bharat Induv. 
Asgliar Ali Khan, 45 A. 148 : 21 A. L. J. 135. 

Clause (d) — an order under r. 13 of Or. IX rejecting an 
application (in a case open to appeal) for an order- 
to set aside a decree passed ex parte ; 

This clause corresponds to Cl. (9) of the old section, with some additions 
and verbal alterations. Sre notes under r. 13, Or IX. The words “in a 
case open to appeal " have been added, to exclude Small Cause Court suits 
and other cases in which no appeal lies. 

An appeal lies under S 534, C. P. Code, 1882 (Or XXXVII, r. 4), from 
an order refusing to set aside an ex parte decree. — Luchntdas Vithaldas v. 
Ebrahim, 2 B. 644. 

An appeal lies under Or. XLIII, r 1 (d), against an order dismissing for 
default an application to set aside an ex parte Aecreo.—Musst. Bodkia v. Ram 
Chandra. 101 1. C. 753 . A I. E. 1927 Pat. 240. 

This claoso applies to cr parte orders passed in execution proceedings.— 
Krishna Chandra v. Protap Char^dra, SC L. J. 276 
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Tlioro is no appeal from an order sotting aside an ex parle decree. — 
3ha^ia Dass V. Unrbitns Nnrain, 10 C. A^6 ; Ta^atJdnq Husain v. Hai/alun^ 
nissa, 25 A. 290 ; Decra Ram v, MUha Ram, 103 P. R. 1905 : 45 P. L. R, 
190G I Ujaggar Singh v. Sokan Singh^ A. I. R. 1927 Lah. 775. 

No appeal will lie from an order made under S. 167 (Or. XVU, r. 2) 
4’oad with S. 103 (Or. IX, r. 13), C. P. Co<?c, 1832, setting aside a decree 
passed cx parte in default of appcaraoco of the defendant on a day to which 
the healing of the suit had been adjourned. — Dhagwan v. ffira, 19 A. 355 
'(23 C. 738, rejerred to). 

Au order refusing to set aside an cr parU order tn osccution proceed* 
ings was held appealable.— A“risAnrt Chandra v. Protap Chandra, 3 C. L. J. 
276. 

An appeal lies from an order rejecting the application for an order to 
set aside a decree passed ex parte, when the order is made because the 
■conditions which wore lawfully imposed on the defendants w’ere not com* 
plied with. — Nargan v, Vaikunt, 29 Bom. L. R. 3245: A. I. B- 3937 Bom- 1 
(F. B.) {Fakirgowda v. Vishundas, 23 Bom. L. R. 578 overruUd). 

No appeal lies from an order passed by a Land Acquisition Judge dia* 
'missing an application under Or. IX, r. 33 for sotting aside an ex parte 
award. — Bajendra Nath v. Kamal Rrtshna, 36 0. "W. N. 352 (following 
Hasun Molla v. Tasiruddin, 39 C. 393 and Banshidkur v. Seeretarg of State, 
•54 C. 812). 

Clause (e ) — an order under r. 4 of Or. X pronouncing 
judgment against a party ; 

This clause corresponds to Cl. (10) of the old section. Rule 4 of Or. X 
(S. 120 of the old Code) lays down that where a pleader refuses or is unable 
"to answer any material question relating to the suit, the Court may direct 
"the party to appear in person and in default pronounce judgment against 
him. — Sea notes under r. 4, Or. X. 

Clause (/) — an order under r. 21 of Or. XI ; 

This clause is new. An order under r. 21 ol Or. XI has been held to be 
a decree and hence the order has been made appealable. Vide 19 B. 307, 
'7 A. 169, and 6 C. L J. 374, noted under r. 21 of Or. XL 

Rule 21, Or. XI, which corresponds to S. 136 of the old Code, lays down 
that where a party fails to comply with an order to answer interrogatories, 
for discovery or inspection, then his suit (if plaintiff) is liable to be dismissed 
and if defendant, bis defence shall be struck out. 

An order refusing to strike out a defence is one ‘under Or. XI, r. H, 
is appealable. — Jnanada Prosad v. Falkur, 84 I. 0. 220 : A. I. E- 1939 Cfti. 
426 : 126 I. C. 781. 

Clause (g) — an order under r. 10 of Or. XVX for the attacli- 
ment of property; 

This clause corresponds to part of Cl. (14} of the old seotioa. 
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Rule 10 of Or. XVI, which corresponds to S, 168, C. P. Code, 1832, lays 
^own the procedure for attachment of property of an absconding witness.— 
See notes under Or. XVI, r. 10. 

Clause (h ) — an order under r. 20 of Or. XYI pronouncing 
judgment against a party; 

This clause corresponds to part of Cl, (10) of the old section. Rule 20 of 
Or. XYI (S. 177 of the old Code) empowers the Court to pronounce judgment 
against a party who being present in Court refuses, without lawful excuse, to 
give evidence or produce any document then and there in his possession. — 
See notes under r. 20, Or. XVI. 

Clause (i) — an order under r. 34 of Or. XXI on an objection 
to the draft of a document or of an endorsement ; 

This danse corresponds to Cl. (15) of the old section. Rule 34 of 
Or. XXI (S. 216 of the old Code) relates to decree for execution of document. 

Clause (;) — an order under r.72 or r. 92 of Or. XXI setting 
aside or refusing to set aside a sale. 

This clause corresponds to Cl. (16) of (he C. P. Code, 1882, with some 
modifications. Rule 72 of Or. XXI (S. 294 of the old Code) prohibits the 
deoree*holder to bid for or buy property without permission . and r. 92 
makes orders under rr. 89, 90 and 91 (Ss 310*A, 311 and 313 of the old 
Oodo) appealable as orders. 

The question whether an order under Or. XXI, t. 66 fixing the value of 
a property to be sold in execution has been fully discussed in the notes to 
that rule under heading ‘Appeal.” 

Similarly, the question of appealability of orders setting aside orr efus- 
ing to set aside sales under Or. XXI, r. 89 has been discussed in the notes to 
that rule under heading “Appeal against order under this rule." 

The effect of the introduction ol fraud as a ground for setting aside a 
sale in an application under Or. XXI, t. 90 on the question of appealability 
of an order setting aside or refusing to set aside a sale has been explained in 
the notes to that rule. 

See also notes to Or. XXI, r. 92 under he.adiDg “Appeals from orders 
passed under this rule" and “ Revision*” 

Ko appeal lies from an order passed by a District Judge setting aside 
a sale in execution of an ex parte rent decree valued at less than Rs. 100. — 
JTcnmoliifii v. Lakhinarain, 23 C. 116 (27 0. 484 JoUoved). 

Where, after a judgment-debtor has applied, under S. 311, C. P- Code, 
1882, to have a sale set aside, the auction-purchaser is made a party to the 
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procoediDgs, and tho ealo is sot asidc^ tho nuctiou'purchasor can appeal 
against tho order sotting aside tho sale . — Gopal Singh \\ Dular Kuar, 2 A. 
352 ; Eanihi Bam v. Banhey Lal^ 2 A. 396. 

An order passed under tho first clause of S. 312, C. P. Code, 1882, 
after an objection made under tho provisions of S. 311 has boon disollowed, 
is appealable under Cl. (16) of S. 533, C. P. Code, 1832.— 'Ib/a i?on» v, 
Khub Chand, 7 A. 253 (F. B). See also Dah$hina Uohan v- Bainmali Debt, 
4 C. W. N. 474 (479) ; and Bejoy Singh v. Jluliirn Chand, 29 C. 648. 

No second appeal lies against an ordor under S. 312, 0* P, Code, 1832, 
sotting aside a sale . — Attbhoya Baasi v. Pudmo Jjcchutt, 22 C. 802 (18 
0. 422/oZfotted). 

An order under Or. XXI. r. 92 is ftpi»ealftblo and under S. 104 (2) of 
the Code no fuitber appeal lies from an order passed in appeal in such 
appeal . — Maung Pe Scin v, Ma Thin iSya, 7 R. 37 : 117 I, C 253 : A. I. B* 
1929 Bang. 148, in which it has also been held that tho provisions of S. 11» 
Burma Courts Act, do not alTcet those of S. 104 of tho Code. 

There is no appeal to the High Court from an ordor refusing to set 
aside a sale unless such order is made under Ss. 394, 312 or 313 of the 0. P. 
Code, 1882 — Bnrga Sundari v. Govittda Chandra, 10 0. 368. See also 
Banaxdhar v. QiiJab Knar, 16 A. 443. 

The question as to whether an order dismissing an application under 
Or. X'XI, r. 90 for default is appealable or not has been considered in a very 
large number of cases and it has been held that such an order falls under 
' Or. XXI, r. 92 and ns such an appeal lies from it under Or. XLIII, r. 1 0)- Ses 
e g.,Bt 0 }a Sundar v. il/ofi Ball, 14 C.’W. N. 573: 13 C. L J. 163; Kunwd Kumar 
V. Ban Bohan, 21 C. L J. C28 ; Kali Kanta v. Shayavi Lai, 25 0. L. J. IpS. 
See also Narendra v. Bakhal, 41 C. L. J, 286, in which it has been held that 
.... ..., 1 ... U-, j_.j. . f . ^ ^ ' C' 90 to have a 

• . proceedieg is 

■ . • fere with the 

order under S. 115 of the Code, 

But the correctness of these decisions was doubted by Pnge.J. in Basaratulla 

V. Beaztiddin, 30 C.‘Vf. N. b70, in " 

application to set aside the sale me ' ■ ■ ' 

and not on the merits cannot be n 
and therefore such an order is not 

held that the position becomes different where tho application under Or. XAlt 
r. 90 is dismissed either on the merits or when the applicant does not appear 
and the opposite party is present and ready to contest, and in such a case the 
order dismissing the application is appealable under Or. XLTII. r. 1 UA 
Basaniav.Khircde, 55 C. 616' A. I. B. 1928 Cal. 25. Reviewing the earlier 
decisions and the decision of Page, J. it has been held in Attsaralt 
Sanhar, 83 C. "W. N, 392, that an appeal lies from an order 
application under Or. XXI, r. 90 for default whether such default be 
non-appearance of the -applicant or for non-appearance of both the P^ ' 
and oven when no formal order is recorded under r. 92 confirming the sa 

There is no appeal against an order refnsing to set aside the 
an application under Or. XXI, r. 90 for default. — Dasarath v. Manar J 
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Khaunish, A. I, K. 1927 Cal. 938 (followiog Jnng Bahadur v. Mahadeo, 31 0. 
207 : 8 0. W. N. 160, and distinguishing Kali Kanta v. Shyam Lai, 25 
0. L. J. 163 : 38 1. C. 598). 

No second appeal lies to the High Court from an order refusing to set 
aside a sale in execution of a decree . — Daivanayagam v. Eanaasami, 19 
M. 29. » 

No appeal lies from an order passed under S. 294, 0. P. Code, 1882, 
refusing permission to a decree-holder to bid at a sale in execution of his 
decree. — Jodoonath v. Brojo Mohun, 13 0. 174. 

An appeal does not lie from an order setting aside a sale, passed under 
S. 312, para. 2 of the C. P. Code, 1882 — Sahkaram v. Bhiku, 11 B. 603. But 
see Shib Singh v. Mukat Singh, 18 A. 437 (overruled by Shiam Behari v. 
Hup Kishore, 20 A. 379 (P, B,)). 

'Where on the application of the judgment-debtors, a sale was set aside 
but the order setting aside the sale saddled them with the costs of the other 
side, and they filed an appeal against that part of the order which directed 
them to pay the costs of the other side, held, that an appeal lay ; Shib 
Kumar v. Sheo Ghulam, 44 A. 209 : 20 A. L. J. 11. 

An application under S. 311, 0. P. Code. 1682, on behalf of a judgment* 
debtor who was a minor, was rejected on the ground that the applicant did 
not legally represent the minor, and the Court thereupon confirmed the 
sale. A second application to the same effect was then filed on behalf of 
the minor by bis guardian, and was rejected on the ground that the Court 
had already confirmed the sale. From this order the judgment-debtor 
appealed. Beld, that the appeal must be considered to be one from an order 
under the first para, of S, 312, G. P. Code, 1882, confirming the sale after 
disallowing the appellant's objection, and that it would therefore lie . — Baldeo 
Singh V. Kiihan Lai, 9 A. 411- 

No second appeal lies from on order made by a District Judge, on 

appeal, setting aside a sale y ’ ^ * 

that S. 244 bars a separt 
whilst it precludes a right of 
is limited strictly by S. 598 

Boy, 21 C. 789. 

Under the provisions of S. 588, G. P. Code, 1882, no second appeal lies 
to the High Court form an order passed in appeal by a District Judge, on 
an application by a judgment-debtor to have a sale in execution of a decree 
get aside on the ground of material irregularity.— Gep* Koeri v. Gopi Lai, 
21 C. 799. See also Bansidhar v. Gulab Kuar, 16 A. 443 

No appeal lies under this mle after confirmation of sale where no objec- 
tion had been specifically allowed or dismissed by the executing Court.— 
Brtj Kumar v. Jagadamba, A. I. B. 1929 All. 671. 

'Where a sale is confirmed and no anplication is made to sot it aside, no 
appeal lies from the order and definitely no second appeal is permitted.— 
Bahadur Ah’ v. Co-operative Credit Society, A. I. R. 1929 Inh. 778. 

C. P. C.— 134 
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An ordor rejecting an application by a juclgmont*debtor, under S. 293, 
0. P. Code, 1882, to recover from tho purchaser the loss occasioned by 
re*sale, is appoalablo under this section. — Dai}nath v. Moheep Naratn, 16 
0. 535 ; Kali Kishore v. Quru Prosad, 26 0. 99 : 2 0. W. N. 408 ; Rajendra 
Nath V. Ramcharan, 2 0. W N. 411 ; Ajnir Baksha v. Venkatackala, 18 M. 
439 ; Vallahhan v. Pangnnni, 12 M. 454. 

Laud Imving been sold in execution of a decree, one claiming that it 
had been held by the judgment-debtor benami for him, applied to set aside 
tho sale under S. 311, G. P. Code. 1832, and his petition was rejected. 
Tho appellate Court remanded tho case to bo disposed of on tho merits. 
Eeld, that the order remanding tho case was not appealable. — Ttmmanna v. 
Mahabala Bhatta, 19 M. 167. 

ClaiiRQ (k ) — an order under r. 9 of Or. XXII refusing to set 
aside the abatement or dismissal of a suit ; 

This clause corresponds to Cl. (20) of tho old section. 

Rule 9 of Or. XXII corresponds to Ss. 371 and 373-A of tho old Co3fl» 
and it prescribes tho procedure for sotting aside an order of abatement or 
dismissal of a suit. An order under Or. XXII, r. 3 is not open to appeal. — 
Trilochan Prasad v, Bhagwati, 73 I. 0. 230. 

There Is nothing in Or. XLIII, r. 1 (i) which enables the High Court to 
apply the word “ suit ” to au appeal, and so there Is no appeal against an 
order refusing to sot aside the abatement of an appeal by the appellate 
Court .— Mia v. Abdul AzU, 33 0. W. N. 881 : 49 0. L. J. 538 : A. I. B- 
1939 Cal. 632. 

An order declaring that tho suit had abated because the legal representa* 
tive of the deceased defendant had not been brought on the record in time 
is a decree and appealable as such, even if no formal decree dismissing the 
suit is drawn up.— -Suppw Nayakan v. Perumal^ 34 L G. 372 : 30 M. L. •!. 486 . 

1 M. W. N. 301; 19 M. L. T. 3G4. See Barju v. 'Kunja, 10 P. 471: 
133 I. 0. 767 ; A. I. B. 1931 Pat. 353 : 13 P. D. T. 90. 

An appeal lies from a finding that a sait has abated but such an appeal *3 
from the decree in the suit and it should be accompanied by a copy of to 
decree . — Eassomal v. Pirbux, 26 S L. E. 81. 

Clause (Z) — an order under r. 10 of Or. XXII giving or 
refusing to give leave 5 

This clause .corresponds to Cl. (21) of the old section. Rule 10 oi 
Or. XXII (B, 372 of the old Code) lays down the procedure in other case 
of an assignment, creation or devolution of interest during the pendency 
of a suit. 

An appeal will He from an order dismissing an application under S. 37^ 
0. P. Code, 1882, to be brought upon record as representative of a 
party, such order being a decree within the meaning of S. 2, 0. 

Indo Mali v. Oaya Prasad, 19 A. 142 (followed in Moti Bam v. > 

22 A. 880). See also Sourindra Mohunv. Siromoni Debi, 28 9. I'-*- • 

C. "W. N. 307, where it has been held that an appeal lies from an 0 
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■directing substitution of parties under 8. 372, 0. P.'Codo, 1882. But see 
Laht Mohan v. Shebock Chand, 4 0. W. N, 403 (19 A. 142, explained and 
distinguished) ; TeJ Singh v. Chabeli Bam, 24 A. 342 ; and Jamna BiU v. 
Sheikh Jha, 24 A. 632 (F. B.) (4 0. W. N. 403 followed ; 22 A. 380 
overruled \ 19 A. 142 explained and distinguished). 

An application by a mortgagee to be added as a party to a partition suit 
is an application under Or. XXII, r. 10, and an order granting or refusing it 
is appealable in accordance with the provisions of this rule. — Jadu Nath 
V. Murari Mohan, 35 C. W. N. 29G: 134 I. C. 307: A. I. R. 1931 Cal. 594. 
There are some observations in the decision of the Judicial Committee in 
Manindra v. Bam Lai, 49 I. A. 220: 27 C. W. N. 29, which may favour the 
view that the rule applies only to the case of substitution and not to the 
case of addition of a party, but it is not clear whether their Lordships 
intended to go that length. 

■ An order passed on an application under S. 372, C. P. Code, 1882 
(Or, XXII, T. 10), is appealable under S. 688, Cl (21), C. P. Code, 1882, and 
is not open to revision by the High Court under S. 622 of the Code (S. 115). — 
-jRaynor v. il/ujsone Bank, Ltd., 1 A. 681. 

Section 372, 0 P. Code, 1882 (Or. XXII, r 10), has no application to 
'proceedings in execution of decree, and a Comt has no jurisdiction reading 
'8. 372, with S. 647, 0. P. Code, 1832, to bring in a party after decree, and 
•naake him a judgment-debtor for the purposes of execution. Where a Court 
had so acted, its order was held appealable under S. 583, 0. P. Code, 1882.— 
Goodall V, Mussorie Bank, Ltd., 10 A. 97 (5 C. 726 referred <e). 

Clause an order under r. 3 of Or. XXIII recording 
or refusing to record an agreement, compromise or 
satisfaction ; 

This clause is new. Rule 3 of Or. XXIII (S. 375, C. P. Code, 1882) rola- 
-tos to compromise of suits In this connection, see Sridharan v. Puramathan, 
^3 M 101 and other cases noted under Or. XXIII, r. 3, under the heading 
Appeal.” 

Where the Court, holding that a compromise is not valid and binding 
on the parties, refuses to record the same, an appeal lies under Or. XLIII, 
r. 1 (m), assailing the grounds for refusal to record.-— v. Bam Sarup, 
103 I. C. 80 . A. I R 1927 Lah. 54G. 

The words used in Or. XLIII, r. 1 (to), C. P Code, "an order under 

' ;nt, compromise 

, compromise or 
proved is not 
SI Mai, 73 I. C. 

HI. 

.\n appeal from an order under Or XXIII, r. 3 is competent even 

’ ’ ' i ^ . . I tgfjjjg qJ 

: • ■ to appeal both 

■ I ■' near Batnesvar, 

.3G C. W. N. 1013. 
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Clause («) — an order under r. 2 of Or. XXV rejecting an 
application (in a case open to appeal) for an order 
to set aside the dismissal of a suit; 

This clause is now. Eulo 2 of Or. XXV (8. 381 of tho old Code) relates 
to the effect of failure to furnish security for costs. This clause gires 
legislative sanction to tho law as laid down in Williams v. Brown, 8 A. 103- 
(F. B ) noted under Or. XXV, r. 2. 

Clause (o) — an order under r. 2, 4 or 7 of Or. XXXIV 
refusing to extend the time for the payment of 
mortgage-money ; 

This clause is new. Tho words “ r. 2, 4 or 7 *’ have been substituted for 
the words “r. 3 or r, 8" by tho Transfer of Property (Amendment) Supplemen- 
tary Act, 1930. Eulo 3 or r. 8 of Or. XXXIV (Ss. 87 and 93 of the 
T. P. Act IV of 1892), empowers Courts to enlarge time for payment of 
money due upon decrees lu mortgage suits. This clause has been inserted 
adopting the law as laid down in Sulas Itai v. Prilhi Singh, 9 A. 500, aud in 
Bahima v. Nepal Bai, 14 A. 520. whore it has been held that such an order 
is appealable as a decree. See notes under those two rules. 

" The esteusioD of time for the payment of mortgage money js obvious* 
ly of muoh greater moment to the mortgagor than to the mortgagee. 
Therefore the Committee have provided for an oppeal from an order refusing 
but not from an order granting, an extension of tiroo.” — See the Beportof 
the Special Committee. 

Clause (v ) — orders in interpleader-suits under r. 3, r. 4 or 
r. G of Or. XXXV ; 

This olause corresponds to 01. (23) of the old section. Eules 3, 4 and 5 
correspond respectively to Ss. 473 and 475 of the old Code. 

The adjudication upon the claims of tho defendants in an interpleader- 
suit is a decree and is appealable uuder S. 540, 0. P. Code, 1882 (S. 96). 
The direction as to interpleading is an order and is appealable under S. 5S8, 
Cl. (23), C P, Code, 1882 — ilaharaj Singh v. Chittar ZTal, SO A. 22 : 4 
A. L. J. 683 : (1907) A. W. N. 270. 

Clause (g) — an order under r. 2, r. 3 or r. 6 of Or. XXXVlIfi 

Tliis clause corresponds to part of Cl. (24) of the old section. Buie 3 of 
Or. XXXVIII (S 479, 0. P. Code, 1882) relates to defendant’s furnighiug 
security for his appearance (after arrest before judgment) to satisfy a decree 
that may be passed against him. 

Eule 3 (S. 480, C. P. Code, 1882) relates to procedure in case of applica- 
tion, by the person who becomes surety, to be discharged. 

Eule 6 (S. 485, 0. P. Code, 1882} relates to attachment before judg- 
ments of defendant’s property when he fails to show cause.— notes under 
each of those rules. 

An order of attachment before judgment is appealable under S. 

Cl. (24] C. P. Code, 1882. — Mir AU Mahomed v. Biharilal, 21 B. 273. 
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An ordoruoder Or.XXXVIII, r. 5 is not appealable while an order 
Tinder r. G is appealable. An order for attachment before judgment which is 
unconditional must be deemed to bo an order under Or. XXXVIII, r. 6, even 
though it is stated to be passed under r. 5.— 5. Jai Dew. S. Jai Singh, 107 
276 : A. I. E. 1923 Lab. 445. 

"When in response to a notice issued under Or. XXXVIII, r. 5 defendant 
-appears and shows cause and the Court accepts his contention, the order falls 
under Or. XXXVIII, r. 6 (2) and from such an order an appeal lies under 
•Or. XLIII, r. 1 (7 ). — Ckokhey Lai v. Sri Kislun, (1932) A. L. J. 228 : A. -I. E. 
1932 All. 269. 

Clause (r) — an order under r. 1, r. 2, r. 4, or r. 10 of 
Or. XXXIX; 

This clause is part of Cl. (24) of the old section. Eule 1 of Or. XXXIX 
'(S. 492) relates to cases in which temporary injunction may be granted. 

Eule 2 (S. 493) relates to injanotton to restrain repetition or con* 
'.tinuance of breach of contract or injury, etc. 

Eule 4 (S. 496) relates to interlocutory orders. 

Eule 10 (S. 602) relates to deposit of money, etc., in Court. — See notes 
vnder those rules. 

An appeal will He under S. 588, Cl. (24), C. P Code, 1882, from an order 
under S. 496 of the Code, rofaslng to sot aside an injunction — Zabada Jan v. 
Muhammad Tatab, 15 A. 8 (6 C 163 referred to). 

A petition prayiog for a temporary iojuDction in a suit was presented 
’by the plaintiff in a Subordinate Court. The Judge refused to pass orders on 
it without hearing the defendants, and ordered a notice to issue to them. 
*Th0 plaintiff appealed to the District Judge, who granted the injunction. 
Seld, that the order of the Subordinate Court was not appealable to the 
District Judge — Luis v. Luis. 12 M. 186. 

An order lefusing to attach property for disobedience of an 
interim injunction falls within Or. XXXIX, r. 2 (3), C. P, Code, and is open 
to appeal . — Diwan Ckand v. Jkarta Coal Co,, A. I. E. 1922 Lab 347 : 
66 I. C. 9. 

Where the defendant had, in breach of his undertaking to the Court not 

■ * ‘‘ -. » » • (.y jljg lower 

V . . * . 'lit the defendant 

! . . ' . ■ ' Court amoaoted 

to an iujunctiou and that the order refusing to commit for disobedience of 
the injunction was appealable . — Ohaturbhujdas v. Natvarlal, 134 I. C. 1165 : 
A. I. E 1931 Bom. 509 : 33 Bom. L K 1109. 

Clause (s ) — an order under r. 1 or r. 4 of Or. XL ; 

This clause is part of Cl. (34) of the old section. 

Eule 1 of Or. XL (S. 503, C. P. Code, 1833) relates to appointment of 
.receiver. 
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Eule 4 is new and relates to onforcement of recoiror's liabilities. Ses 
notes wider those rules. 

An order under Or. XLIir, r. 1 (s), doclarins that a receiver shonid be- 
appoin^'^ ■■ *’ : ■ anybody by name as receiver is an 

order •' '' ' ' ■ . .v.Ganesh Ram, 1 P. 625: (1922) 

P. 250 V . xt. 577 (40 M. 18 : 40 I. C. 185 

(F. B.) relied on ; 14 0. L. J. 480 ; 33 0. U J. 157, 17 Bom. L. R. 610, 18- 
A. L. J. 212 not foUd.). See also Nrisingha v. Rajniti, 13 F. B. T. 525 

An order refusing to appoint a rccoivor is appealable ‘as adecree.-j- 
Qossain Dulmir Tekait Eeinarain,(j C. L. R. mi •, Venhatasami'r. Sin^ 
davamma, 10 JI. 179 (F. B.) (overruling Subramanya v. Appasami, 6 M. 355). 

An order refusing to remove a receiver appointed under S. 503- 
C. P. Code, 1882, is appealable •^Mithibai v. Limji Nowroji, 5 B. 45. 

An order removing a receiver is appealable at the instance of the parties- 
to the litigation but the receiver has no right of appeal . — Monmchati v. 
Surendra, 86 0. W. N. 903. See Sripati v. Btbhuti, 63 0. 319 : 93 1* 0. 910 : 
A. I. E. 1926 Cal. 693. This view has been dissented from in 'L‘ 

Agra United Utils Ltd., 1341.0.454: A. I. R. 1931 All. 72 : 29 /. B. J' 
13, in which it has been held that whore a Court appointing u receiver under 
Or. XL, removes him from his office, there is no right of appeal at all. 

An order authorizing a receiver appointed by the Court to remove anr 
person in possession of the property Is appealable under S. 689, Cl. 

0. P. Code, 1882, at the instance of the person sought to be dispossessed. 
Budson V. Uorgan, 13 C. W. N. 654: 9 0. L. J. 663 : 36 0. 713. 

An order refusing to appoint a receiver under S. 503, 0. P. 
is appealable . — Venkatasami v. Stridavamma, 10 M. l79 and 
(6 M. 355 overruled). See also Boidya Nath v. Uakhan Lai, 17 C. 

(6 C. L. R. 467 followed) ; Sangappa v. Shivbasawa, 24 B. 38 ; and Ehagenara 
Narain v. Shashadhar Jha. 31 0. 495 : 8 C. W. N. 608 : Uanindra v. bunw 
Bala, A. I. E. 1926 Cal. 1006. 

The directions which a Court gives in passing a receiver’s ^ 

not appealable under this clause . — Rani Keshabati Kumt^ri v. Uac Greg f 
12 C. W. N. 648 : 35 C. 668. 

Where in execution proceedings the Court appoints a person as 
of the property at the instance of the decree-holder, it is not open to a 
party with whom the judgment-debtor has entered into an 
respecting the property to question the order or to file an appeal u 
Or. XLIII, r. 1 (s) ; Thakur Jat Indar v. Thakur Beldeo Singh, 110 • 

410 : A. 1. E. 1928 Oudh 295 : 5 O. W. N. 463. 

For other cases see notes under Or. XIjI, rr. 1 to 4, ante. 

Clause (^) — an order of refusal under r. 19 of 

re-admit, or underr. 21 of Or. XL! to re-near 
appeal ; 

This clause corresponds to Cl. (27) of the old section. 
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Rule 19 of Or. XLI (S. 553, C. P. Code, 1883) relates to ro-admission 
of an appeal dismissed for default. Rule 21 of Or. XLT IS. 560, 0. P. Code, 
1882) relates to an application for ro*hearing of an appeal heard tx parte. 

An appeal does not lie from an order dismissing an appeal for default. — 
Mansab Alt V. Nihal Chand,15 A. See &\so Nand Earn v. Muhammad 
Bakhih, 2 A. 616 ; Mukhiy. Fakir, 3 A 383 ; Dhan Sinqh y. Basant Singh, 
8 A. 619 ; Chand Kour y. Partab Singh, 16 C. 98 (P. 0.) ; Muhammad 
Naimullahv. Ihsannlfah, 14 A. 226 (F. B.) ; Jawahtr Singh v. Debi Singh, 
18 A. 119. <Sr«also AmritoLal v.Eam Chandra, 29 C. 60 (23 C. 115 and 
827, and 22 M. 221, referred fo). Contra — Bam Chandra v. Madhav Puni- 
shottam, 16 B. 23. Followed in Radha Nath v. Chandi Charan, 30 C. 660 : 
7 G. W. N. 486 (F. B.) (23 0. 115 and 827 overruled). Referred to in Gosto 
Behary v.Hari Mohan, 8 0. W. N. 313, 

Where an appeal has been dismissed under S. 555, 0, P. Code, 1882, 
for the appellant's default, he may apply for its re-admission under S. 558, 
and if such re-admission is refused, he is entitled to an appeal under S. 638, 
01. (27), 0. P Code, 1882. — Elahi Buksh y. Marachow, 4 0. 825 • 3 0. L. R. 
593. 


An order under Or. XXI, r, 19 refusing to set aside an order of dis* 
missal of an appeal passed, ex parte, is appealable oven though the order of 
refusal v/as passed In appeal >n the course of an insolvency proceeding.— 
Bir Singh v. Bumphery, 120 1. C. 791* A. I. R. 1930 Lab. 112*. 31 
P. L R.906. 

Besides the above eases, sso Mathura v. Basauta, 36 C 610, noted under 
r. 19 and Hare Krishna v. Bishnu Chandra, 35 0. 799 ■ 12 0 W. N. 888 ; 
7 0.L.J. 426, noted under r 21 of Or. XLI, and also the other cases colleeh 
ed under each of those two rules. 

Clause (u) — an order under r. 23 of Or. XLI remanding 
a case, where an appeal would lie from the decree of 
the Appellate Court ; 

This clause corresponds to Cl. (28) of the old section, with the addition 
of the words “Where an appeal tvould lie from the decree of the appellate Court." 
The above addition has been made to give ofTect to Mathura v. Nobtn, 24 C. 
774 and Jhandy Lai v. Sarman Lai, 31 A. 291, and it overrides 10 C. 523, 
19 M. 391, 3 A. 18, 7 B 292, 8 B. 260. and 11 C.W. N. 862. In these latter 
cases it was held that where an appellate Court passed an order remanding a 
case of Small Cause Court class, an appeal does lie to the High Court from 
the order of remand. In the former two cases it was held that an appeal 
does not lie. Bj the above addition, the conflicting cases have been rccon* 
died adopting the law as laid down in Afnffeura Nath v. Nobin Chandra, 24 
0. 774, and in Jhamly Lai v. Barman Lai, 21 A 291. 

A party who is prejudiced by an order of remand can appeal against such 
order ; but whore a party has himself ashed for a remand and obtained an 

^ ’ ~ because the ground covered by it is 

lad desired. — Qodinxnnusa v. Qutbul 
j 393. 
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Where the first Court rejcctod the plaint on the ground of misjoinder 
of causes of action and of defendants and the lower appellate Court sot aside 
the order and remanded the case for decision on the merits : h,t\i that an 
appeal lies to the High Court under 8, 688, Cl. (23), C. P. Code, 1882, against 
that order . — Uam Prosad v. Saehi Daasi, 6 C. W. N. 685. 

The first Court made an order returning the plaint in a suit to bo 
presented to the proper Court, on the ground that it was not competent to 
try such suit; but the appellate Court holding that the first Court was 
competent to try the suit, made an order "decreeing the appeal” and 
directing that the case "should ho returned for ro*trial.’’ Held, that no second 
appeal would lie, as it was In reality one from an order returning a plaint, 
and not an appeal from an order remanding the case under S. 562, C. P. Code, 
1882 -^Krishna Pam v. Narsingk Sevak, 3 A. 855. See Naubat Singh v. 
Baldeo Stngh, 33 A. 479: 9 I. C. 666: 8 A. h. J. 12; Ufotilal v. Nandan, 
121 1. C. 645 : A I. R. 1930 All. 122: (l930) A. h. J. 454; Lala Ulfat Paiv. 
Laia Tuhhi Prasad^ 135 I, C. 581 ; Cotton Trading Syndi<‘ate Commission 
Agency v. miim Mai 131 I. 0. 750: A. I. R. 1931 I/ih. 497. 

Where an order of remand was made without jurisdiction, held that an 
appeal lay from the order of remand, notwithstandiug the Court of first 
instance had subsequently made what purported to bo a final decree in the 
case.— /fl/tnja Valley Tea Co., Ld v Chera Tea Co,, Ld,. 12 C. 45. See also 
27arain Pal v. Kali Kishore, 1 C. W. N. xxix (29) 

An appeal from an order of remand under S, 562, 0. P. Code, 1882, 
cannot be entertained if presented after the final disposal of the suit. The 
right of appealgiren by S. 688 of the Code, from orders specified in that 
section ceases with the disposal of the suit.— ATad/iw Sudan v. Kamtni 
Eanta, 9 0. W. N. 895 : 2 0. L J. 35-« : 32 C. 1023 (12 0. 45 distinguish- 
ed). Followed in Gulzari Mai v Kobtmnissa, 30 A. 191: 5 A. L. J. 270, 
See also the cases noted under r. 23, Or, Xljl. 

Where a Court of first instance decided a suit, not upon a preliminary 
point 80 as to exclude any evidence of facts, but upon the merits, and upon 
all the evidence tendered and issues framed. Held, by the Full Bench, 
that legality of the remand order and the subsequent proceedings could, 
under S 691, C P. Code, 1882, be questioned in second appeal from the 
decree in the suit, though no appeal bad been preferred against the order 
itself under S. 588, Cl (28), 0. P Code, IQS^.^Pameshar Singh v. Sheodin 
Singh, 12 A. 510 (P. B.) (followed in Sheonatk v. Pamdtn, 18 A. 19). See also 
Mohesh Ghunder v. Jahiniddi. 5 C. W, N. 509 : 28 C. 324. 

A party aggrieved by an interlocutory order of remand may object to 
its validity in his appeal against the final decree though he might have 
appealed against the order under S. 688, C. P. Code, 1832, and has not done 
so . — Savitri v. Pamji, 14 B. 232. 

An appeal from an order, in an appeal, remanding a suit for re-trial 
is not to be confined to the question whether the remand has been 
contrary to the provisions of S. 662, 0, P. Code, 1882, or not, but the 
question whether the decision of the appellate Court on the preliminary 
point is correct or not may also bo raised and determined in sneh an 
Badam v. Imrat, 3 A. 675 (F. B.) ; Lohi Mahto v. Aghoree Ajail, 5 0. ' 144 . 
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4 0. L.E.465; Bftau Ua/o v. Bopttf* BaxHi/i, 14 B. 14; Abrahim Khan v. 
Faizunnessa, 17 C. 168 ; Hasan Alt v. Siraj Husain, 16 A. 252. See also 
Sanicaran v, Raman Kutti, 20 M. 162. 

An order of remand nnder the inherent powers of an appellate Court 
and not falling within Or. XLI, r. 23, G. P.. Code, is not appealable ; Sheik 
Mahomed v. Rangasami, 31 M. L. T. 182; 16 L. "W. 615 ; Wtsalhi Ram v. 
Alawad, 6 L. L. J. 153 ; Permanand v. Dbon Lohar ; 7 P. L. T. 535 : 97 I. C. 
105; Rama Nath v. Tarak, 107 I. C. 746: A. I. R. 1928 Cal. 305. 

An appeal does not lie from an order of remand passed by a special 
Judge under the Bengal Tenancy Act.— Motkur Chandra v. Tara Sunkar, 
7 C. W. N. 440 ; Debi Prosad v. O^cial Trustee, Bengal, 37 C. L, J. 314. 

Section 190 of the N. W. P. Rent Act (XII of 1831) makes S. 562, 
C. P. Code, 1882, applicable to appeals from a Court of Revenue to a District 
Judge, and where in such a c.ase a District Judge has made an order of 
remand under S. 562, C. P. Code, 1882, an appeal will lie from such order 
to the High Court under S. 538, Cl (28), C. P. Code, 1882. — Partap Singh v. 
Narain Das, 16 A. 375. See also Veeraswamy v. Manager, Piliapur Estate, 
26 M. 618, which was a case under the Madras Rent Recovery Act (VIII 
of 1865). 

A Judge of the High Court when hearing an appeal against an erroneous 
order of remand under S. 562. C P. Code. 1832 (Or. XLI, r. 23), may pass 
a final decree in the suit, instead of remanding the suit to the lower 
appellate Court. No appeal Hes against such decree under the Letters 
Patent, Cl. 15.— Sankaran v. Ramakuttt, 19 M. 152 {folhued in Vasu- 
deva V. Visvaraja, 20 M. 407). 

Though orders under S. 662, C. P. Code. 1832 (Or. XLI, r. 23), are ‘ 
appealable under S. 538, Cl. 28, C. P. Code, 1882, yet the piovisions of the 
latter section are subject to its last para, which says that orders passed under 
this section shall be final ; and therefore no second appeal lies from an order 
. - . ' t: --.t -pagsedbytho 

!3odo, 1882. — 
'handy Lalv. 

Sarman Lai, 31 A 391). 

Where a lower appellate Court instead of remanding a suit under S. 566, 

C. P. Code, 1832, erroneously remands it under S. 562, C P. Code, 1883, 
Or. XXI, r. 23, and the party aggrieved by itsorderappeal to the High Court 
under S 533, Cl. (23), the High Court cannot deal with the case as if it 

. . . «i _ a — High Court can do is to rectify 

• ' •• Court, and to direct that it decide the 

“ ■ • Lalx. Azizunnissa, 7 A. 136 (3 A 675 

Bansi, 8 A. 172. 

The effect of the alteration made by the High Court of Allahabad and 
the Chief Court of Oudh in the language of Or. XLIII, r 1 («) by putting 
the words “ any order ” for the words “ an order under r. 23 of Or. XLI ” is 
not to permit an appeal even from an order of remand under Or. XLI r. 25 
"but the alteration was intended to and does cover by its language such orders 
.of remand also as are not specifically made nnder r. 23 but may fall to bo 
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made by a Court in tho exoroiso o( its inhoront jurisdiction ex debilo jiisiUio! 
or under tlio provision of S. 151 . — Sarabjit v. FarhatuUah, 127 I. 0. 33: 
A. I: H 1930 Oudb 366. See also Maii Lai v. Nandan, 12l I. 0. 5}5 : A. I. B. 
1930 All. 122' 23 A. L. J. 451, in which it has been held that tho altoration 
has been roado in tho language of this rule to cover cases which do not come 
within tho four corners of tho languago of Or. XLI, r. 23 and yot such order 
is justifiablo, but it is not intended that a second appeal can bo permitted 
from orders from which no second appeal is othorwisa allowed. 

In an appeal from an older of an appellate Court, tlio High Court 
is bound to accept, as in a second appeal from a dccrco, the findings of 
fact arrived at by tho lower appollato Conrt, — Ttka Bam r. Shama Oham, 
20 A. 42. 

Section 538, C. P. Oodo. 1832 (this rule), does not apply where the 
appeal is from one of the Judges of tho High Court to another Division 
Bench of tho High Court, and does not restrict the right of appeal conferred 
by Cl. 15 of tho Lettera Patent.*— 2bof«morty v. Sxtdevi, 3 0. W. N. 347 : 
26 C. 361 (9 C. 482 /ollowedi 11 A. 375, 14 A. 226 (230), 9 M. 253, 447, 
and 20 H. 407 considered and d.is5ented from). 

There is no appeal under the Letters Patent, CL 15, against an order of 
a single Judge, passed under S. 533, Cl. 23, G. P. Code, 1882.— F^nsraHaypon 
V. BamasainXy 19 M. 422. 

Though an appeal lies endor Or. XLIII, r. 1 {«) from an order of remand, 
no appeal will he from the order when tho order is itself made in an appeal 
preferred under any other clause of Or. XLIII, r. 1. — J//. Sumirtay.Mdhahir, 
111 I. C. 789. Where an order dismissing an application to set aside 
an ex parte decree is set aside and the Court of first instance is directed to 
proceed with the suit, tho order is not an order of " remand " within the 
meaning of Or XLlII, r, 1 («) and the order of the appellate Court is not 
appealable — Ejazi Bcgam v. Latifan, 53 A. 519. 

Besides the cases noted above, see the cases collected under r. 23 of Or. XLI, 
belotc the heading, “ Appeal from an Order of Eemand under this role. ’ 

The following cases have been ovorridden —A Court in the exercise 
of the appellate jurisdiction pissed an order under S. 562, 0. P. Code, 1892, 
remanding a case of the Small Cause Court class as described in S. 5So. 
Seld, that under the express words of the second portion of S. 553, 
C. P, Code, 1882, an appeal does lie to the High Court from such an order. 
Kirte Mokaldar v. Bamjan 10 C. 533 ; The Collector of Bijnor v. Jafar Alh 
3 A. 18 (F B.) ; Mahadev Narsinh v. Bagho Keshav, 7 B. 292 ; Chinnataf^ 
V. Chinnana, 19 M. 391 ; Agandh v. Khajah Aliullah, II 0. W. N. 863. 

Clause (??) — an order made by any Court other than 
High Court refusing the grant of a certificate under 
r. 6 of Or. XLV ; 

This clause is new and it corresponds to the proviso to S. 

Code, 1882. Buie 6 of Or. XLV rnns as follows Where such certibw^ 

(that it is a fit one for appeal to His Majesty in Council) is reiuaod, 
petition shall he dismissed.*' 
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The Judge in the Privy Council Department refuged an application 
for a certificate, but was stopped from giving his reasons by the petitioner’s 
counsel, who bad hopes of making a compromise. The attempt^ at com* 
promise having failed, the petitioner appealed under 01. > (15) of the 
Letters Patent, when the Judge in the Privy Council Department was 
referred to, and was not able to deliver any judgment. Held, that no appeal 
lay to the High Court.— Trtra Chand v. Radha Jeebiin, 24 W. E. 148. 

Although, under Cl. (15) of the Letters Patent of 1865, an appeal 
is given to the High Court from any judgment of a single Judge, an order or 
certificate of a Judge allowing an appeal to the Privy Council cannot properly 
be considered a judgment of the High Court. — Amirtmnessa v. Behary Loll, 
25 W. B. 529. See also Manly v. Patterson, 7 C. 339 : 9 C, L. E. 166. 

An order of a Judge presiding over the Privy Council Department in 
the High Court, rejecting an application for eiecutipn, is a final order, and 
is a judgment within the meaning of Cl. 15 of the Charter, and is 
therefoi'S appealable.— JTtiifi/ Soondery v. Snrrish Chunder, 6 C. 594: 
7 C. L E 543 ; on appeal, 9 C. 482 : 12 C. L E. 611. 

In a suit for account, the High Court refused, under S 601, C. P. 
Code, 1882 (Or. XLIV, r. 0), to grant the defendant a certificate on the 
ground that a decree directing the taking of accounts is not final within the 
meaning of S. 595, C. P. Code. 1882 (S. 109). On application for special 
leave to appeal to Her Majesty in Council, not by way of an appeal from the 
local Court's refusal, but asking for the exorcise of the prerogative right of 
the Crown to admit an appeal, held, that the real question in this suit having 
been the liability cf the defendant to account to the plaintifT upon several 
claims, the decree bad decided this against the defendant in such a way that, 
although the account had not been taken, the decree was final within the 
meaning of S. 695 (S. 109).— BuAimfrAoy v. Turnei, 15 B. 155 : 18 I. A 6 
(referred to and followed in IfuskarHojsein v.Bodha Bibi, 17 A,. 112 (P. O.J). 

Clause (ty)— an order under r. 4 of Or. XL VII granting an 
application for review ; 

This clause is now, it gives general right of appeal from an order under 
r. 4 of Or. XLYII (S 626 of Act XIV of 1082). 

Sub-rule (2) of r. 4. Or. XLVII, provides that " where the Court is of 
opinion that the application for review should bo granted, it shall grant the 
same. ” This Cl. («>) should be read with r. 7 of Or. XLYII, which also 
gives an appeal from an order granting review on the grounds specifically 
mentioned therein. 

The tight of appeal conferred by Or XLIII, r. 1 (.tv) against an order 
granting review is not an unlimited right, but is subject to the condition of 
Or. XLVII, r. 7 and therefore no appeal lies in such cases on any other 
grounds. — J/edAon Scran v. Parbali, 47 A, 881 : 83 I. 0. 653 : A. I. E. 1925 
All. 552 : 23 A. L. J. 534 (referring to Khurshed v. RahmatuUah, 40 A. C3 
and Randlal v. Panehanan, 45 0. 60 at p. 78): A. T. K. P. L. M. Muthu 
Ptllay V. Lakshminarayan, 6 K. 254 : 111 I, C. 80 . A. I. E. 1923 Kang, 177 ; 
Qaiiaddy v. Soro; Jumor, 32 C. W. N. C93 : 117 1. C. 849; Snniraaa v. 
Oficial Asst^nee, A. I. E. 192C Mad. 641 : 52 II, L. J, 632 ; Surja Naratn v. 
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Eunja Behari, 25 0. W. N. 884 ; Kanshi Bam v. Karam Narain, 60 1. 0. 
269 : 3 L, L. J. 166 ; Lan Tin Ngan v. Ma Mya Kyin^ 7 E. 187 ; 118 I. 0. 
120 : A. I. E. 1929 Eang 105 ; Jlfl. Bakhion v, Qhulam Hassan, 9 L. 298 : 
112 I. 0. 618: A. I. E. 1928 Lah. 603: Belt Bam v. Padam Sain, 116 I. 0. 
221 : A. 1. E. 1929 Lah. 26 ; Mt, Btikmin Kuer v. Ml. Bam Piari, 122 
I. 0. 184: A. I. E. 1930 All. 126; Mt. Bitana v. ShankerLal, 131 1. 0. 518: 
A. I. E. 1931 All. 329: E«!lian Lai v.^M«Zi?a;iaman. 8 0. W. N. 1267; 
Sihandar v. Baland, 107 I. 0. 696 : 29 Paoj. L B. 81 : A. I. E. 1927 Lah. 435 ; 
Mt. Bukhmahai v. Ganapatrao, 28 K. L. K. 221. But Beo Mukundsa v. 
Motiram, 116 I. C. 645 : 12 N. L. .J. 18 : A. I. E 1929 Nag. 73, in which it 
has been held that the right of appeal granted by Or. XLIII, r. 1 (w) is not 
restricted by the grounds set out in Or. XLVII, r. 7 and a party can appeal 
on grounds other than those mentioned in Or. XLVII, r. 7. 

This was also the view taken by the Bombay High Court in Dasho v. 
Earbasappa, 94 1. 0. 691 : A. I. E. 1926 Bom. 121 : 27 Bom. L. E. 144. But 
it is no longer good law in the Bombay Presidency since March 1926 when 
this rule was deleted by that High Court in the exorcise of its powers 
under S. 122 of the Code ; Knnversi v. Pitamberdas, 107 I. 0. 50. Sea 
Skidramappa v. Gnruskantappa, 116 I. 0. 227; A. I. E. 1929 Bom. 183. 

The High Court of Madras has held that althongh when a reriew is 
granted it is open to the aggrieved party to appeal against the order only on 
grounds specified in Or, XLVII, r, 7 yet when that stage has passed and on 
rehearing a fresh decree is passed and the final decree or order is appealed 
against the Court is not confined to the gronnds mentioned in Or. XLVII, r. 7 
but has full power to go into the whole case on the merits and see whether on 
the evidence the decree passed on review is proper ; T. B. Oovinda v. 
Bangammal. 106 I. 0. 172 : A. I. E. 1929 Mad. 261: (1927) M. W..N. 441. 
(See per Eamesam, J. — An appeal against an order granting a review can be 
•filed only on the gronnds mentioned in Or. XLVII. r. 7, If an appeal is filed 
against the final judgment and decroeafter review, oven then if one of the 
grounds of appeal is that the order granting the review was an erroneous 
order, it should be attacked on the same grounds and no other ; but this 
does not mean that the judgment after review cannot be attacked on the 
merits, while submitting to the order granting the review). But the 
High Court of Calcutta has bold that in final appeal an order for review 
can only be challenged upon the grounds stated in S. 629 of_ the Code 
(Or. XLVII, r. 7) — Baroda v Gobind, 22 0. 934 (followed in Jagiri Bam v. 
Daulat Khan, 112 1. C 46 : A I. B 1928 Lah. 755). 

For other cases see notes under Or. XLVII, r. 4 and r. 7. 

There is no second appeal from an order granting a review. — Barada 
Eishore v. Jagat Chandra, 64 I. C. 568. 


Procedure, 


£f. The rules of Or. XLI shall ^ 
far as may be, to appeals from orders. [S^ 590.J 


COMMENTARY. 

This rule corresponds to S. 590, 0. P. Code, 1882, with some modifica 
tiona. This rule is to ba read with S. 108, and all the cases bB3.ring 
this rule ate collected under that section .— the cases noted under S. 108. 
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'Where in an appeal against an order returning a plaint, the plaintiff 
filed along with his memorandum of appeal the plaint which was returned 
to him with the endorsement made thereon by the Judge under Or. VII, r. 10, 
and failed to file the certified copy of the separate order which was made 
prior to the endorsement, it was held that there was a technical non*com- 
pliance with the provisions of Or. XLI, r. 1 but the irregularity might well 
be condoned under S. 5 of the Limitation kci.—Goverdhandas v. Musammat. 
Eijhibai. 130 I. C. 554 : A. I. R. 1930 Sind 252. 
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PAUPER APPEALS. 

1 . Any person entitled to prefer an appeal who is unable 
to pay the fee required for the memorandum of 
mo may appeal appeal, may present an application accompanied 
•as pauper. ^ memorandum of appeal, and may be 

allowed to appeal as a pauper, subject, in all matters, including 
the presentation of such application, to the provisions relating 
to suits by paupers, in so far as those provisions are applicable : 

Provided that the Court shall reject the application unless, 
upon a peiusal thereof and of the judgment and 
Procedure on np- decrcG appealed from, it sees reason to think 
^Bs^on^of apprai decree is contrary to law or to some 

usage having the force of law, or is otherwise 
erroneous or unjust. [S. 592.] 

COMMENTARY. 

Alterations. — Tina rate corresponds to S. 592, 0. P. Code, 1833, with 
some additions, altoratloos and omissions. 

The words “ under this Code or any other law, ” which stood after the 
words "any person ontitlod," hare been omitted. The words ” tmludinif 
the presentation of such application" have beea added to give effect to /»» « 
Nanst^ 8 M. 604. The addition of the abovo words overrides Zlailthi v. 
Somappa, 26 M. 369. The other changes introduced in this rule are change 
of words and phrases ; that is, some words and phrases of the old section 
have been replaced by more appropriate words and phrases, bub no change 
seems to have been made in the meaning. 

" "Words have been added to avoid the conclusion at which the Madras 
High Court has recently arrived in Mailthi v. Somappa, 26 Rl. 369.”— 
the 'Report of the Special Committee, 


A person who desires to appeal as a pauper, must present an application 

for permission ’ r with a memorandum of appeal 

in a separate pi jrmission to appeal as a pauper 

is rejected, his in the record ; and if be can 

subsequently procure funds and pay the necessary court-fees, then nis 
appeal shall proceed in the ordinary way. But when a suit is brought »» 
forma pauperis under Or. XXXIII, and the application is rejected, the 
applicant is required to present a fresh plaint in the ordinary way. 
application for permission to sue «n/orma pfluperis. is itself tho plaint 
the Court has do power to allow it to be stamped as plaint. This i? the 
distinction between an application for permission to sue in forma pauperis 
and an application for permission to appeal in forma pauperis. As to 
question of limitation, see the cases noted below. 
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Tho Tulos o{ this Order are to bo read with the rules of Or. XXXIII, 
ns the rules contained in this Older aie subject to the provisions of the rules 
of that Order. — See notes under those rules. 

Presentation of application to appeal in forma pauperis. — This 
rule provides that the provisions relating to suits by paupers shall apply, so 
far as may bo, to appeals by paupers. Therefore the application referred to 
in this rule, for leave to appeal as a pauper, must he presented by the 
applicant in poison just as an application for leave to sue as a pauper as 
provided by Or. XXXIII, r. 3. 

An applyation for leave to appeal in forma pauperis under this rule 
must bo made by the patty in person, subject to the exemption contained 
in Or. XXXIII, r. 3. — In re Narisi, 8 M. 604. (Dissented from in Mailthi 
V. Somappa Banta, 26 M. 3G9, where it has been held that the provisions 
of Or. XXXIII, r. 3 do nob apply to an application under this rule, to 
be allowed to appeal as a pauper.) The addition of the words " in all 
matters including the presentation of such application overrides this 
Madras decision and it ia no longer law, 

' ‘ * ‘ * i pauper was presented, not 

’ . ' . ir, and was on that ground 

■ • . • revision by the High Court 

under S. 622, 0. F. Code, 1882 (S 115), ns that section did not apply to a 
pioceedlng of so purely interlocutory a character as mentioned in 8. 592 of 
the Code (this rule).— Hursarun Singh v. Muhammad, 4 A. 91. 

An appeal in forma pauperis by a purdanashin woman who had sued as 
a pauper in the first Court, preseuted by her duly authorized agent and not 
by herself nor an adoveate, vakil or attorney of the Court, is a valid 
presentation in law because such a woman is exempted from appearing in 
Court under S. 640 of the Code of 1882, i«.. S 182 of the present Code.— 
TTazirunissa v. Ilahi Bahhsh, 24 A. 172. An application for leave to appeal 
on behalf of such a woman may be presented by ber husband ; and the term 
" authorized agent ” in Or XXXIII, r. 3, does not mean “ recognized 
agent ” as defined in Or. Ill, r. 2 of the Code. — Mt. Btbi Sogra v. Badha 
Kishun, 7 P. 825 ; 114 I. C 210 : A. I. R. 1929 Pat. 27. (See per Maepher- 
son, J. — “ At the same time I think that agents who present applications to 
appeal in forma pauperis should ordioarily produce at the time of presenta* 
tion something to show that they are in that authorised”). 

Subject to the provisions relating to suits by paupers.— It 
is the duty of the Court to have regard to the rules contained in 
Or. XXXIII, whether leave is to be given to a person to appeal in forma 
pauperis, the right to appeal being subject to the rules contained in that 
order. When at the time of the institution of the suit, there was a subsisting 
agreement falling within the terms of Or. XXXIII, r. 5 (d), no leave to 
appeal under this rule could be given to plaintiff. — Hamfa Bai v. Uaji 
Siddick, 30 M. 547 : 17 M. L. J. 447 : 3 M. L. T. 11. 

An application for leave to appeal as a pauper contained no schedule of 
any property and was not verified in the manner provided by Or. XXXIII, 
r. 2. Held, that the Court had no other alternative than to reject the 
application. — Muhammad SalamatuUah v. Ram Jitcah, 11 Oadh Cases 19. 
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AppUcation and memorandum of appca). — Tbis rn!o contemplates 
the pyeaentaljon of two Bsparate documents, vis,, a momorandotn of appeal 
and an application fov leave to appeal as a pauper. The disposal by the- 
Judge of the pauper application does not therefore mean the disposal of the 
appeal. The Judge may still treat it as an existing appeal if the appellant 
desires to continue it as an ordinary appeal by paying the fall Court-fees. 
The Judge is under no obligation to dismiss the appeal when ho refuses 
leave to the appellant to appeal os a pauper . — Dai Ful v. Dssai Manorhhai,, 
22 B. 849: ilfwliammad v. .fiohof zf/i, 40 A. 331; Aekui Damchaitdra v. 
Ffaffappa, SB K 41; Sajjad Alt v. Jagmokan, A, I. B. 1926 Oudh 13; 30 
I. C. S7l. Seo ^ahnnt Diyal Das v. Sttfular Das, 3 h. 35: 651. C. 741: 
A. I. B. 1922 Lab. 225; Dajendra v. Gopal, 115 1. 0. 678: 9 P. L. T. 613, 
in which it has been also held that in such a case the application of S. 5 of 
the Limitation Act would he proper. 

The Court need not issue notice to the respondent before grant- 
ing leave. The practice of the Madras High Court has not been to issue 
such notice — Somasundarant v. Arunachatam, (1932) M. W. N. 537: 63 
M. L J 23- A. I. It. 3933 Mftd, 523. 

There is no provision in Or. XXXIII, which authorizes a Contt to 
reject the application to file an appeal injorma paup&ns after haying issued 
the notice, on the ground that it sees oo reason to think that the decree is 
contrary to law or some usage having the forco of law or is otherwise 
unjust or erroneous ; the Court may try the appeal . — Svhrnii Baliaran, 
54 A, 394. 

Questions to be considered before granting leave to appeal In 
forma pauperis— Whether proviso to this role Is inandatory.-“Tb6 
language of the proviso to this rule is Imperative ond a Court of appeal can 
only grant permission to tbo applicant who desires to appeal in forma 
pauperis if the applicant is in a position to satisfy the Court that the decree 
appealed from U contrary to law or to some usage having the force of 1^^ 
is otherwise erroneous or unjust,^ — Mt. Ahmad-Ul'Hisd v. Jagdn Naih, 
109 r. C 391 , rtdaovauti v.Jai Dia.1 , 89 I.G. 232 ; A. I. R. 1925 Lah. 391 : 

7 L. L J, 214 : Jiajendra v. Gopal. 4 B. 67 • A. I. R. 1925 Pat. 443; Ohulam 
Nabi V Secretary of State. Il4 I. 0.80: A. 1. R. 1989 Lah. 539. See 
San Shfve v Baji Ko Iskag, 9 B. 92 : 132 I. C. 707 : A. I. B. 1931 Rang, m 
Under the proviso to this rule the Court has to proceed upon a perusal 
application and the judgment and decree appealed fcoro ; and where afte 
perusing these documents the lower appellate Court comes to a decision tea 
the decree appealed from is not contrary to law and rejects the applicah®” 
the High Court will not interfere with the decision in revision nplsss^ 
appears that the lower appellate Court has failed to exercise a 
discretion in coming to such a conclusion — Shamsuddtfl v. Gur Baiasa, 

91 1. C. 96 : A I. E. 1926 Oadb 204. The High Court ot Madras has held 
that this rule does not contemplate that before granting leave to appeal 
forma pavperis, the Court should arrive at a definite and ^nalcopolus o 
that the decree complained agaioat is contrary to law or is a 

erroneous and unjust; it is enough if the Court finds that the appeal 
substantial question of law, or the appellant has a prima facts good case- ^ 

In re Deram Chennamma, 53 M. 346 : 122 I. C. 337 ; A. I. B. 1931 Mad. • 

58 M. L. J. 195: 31 M. L. W, 76. 
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Even after an application for leave to appeal as a pauper is admitted by 
an ex parte order and notice is issued upon the opposite party and the 
Government, the latter are not precluded from showing that the case does 
not fulfil the mandatory conditions prescribed in the proviso and the Court 
is competent to reconsider the point. — TtlaJc v. AJchil, 10 P.606 (F. B.) : 

V. 0/ 

Dai 

687 

7 P. 825 : 114 I. 0. 210 : A. 1. R. 1929 Pat. 27 ; 10_P. L. T. 46 ; and referring 
to the principle laid down by the Privy Council in Krishnaswami v. Bama' 
swami, 45 1. A. 25 : 41 M. 412 : 43 L C. 493 : 22 C. W. N. 481 that an ex parte 
order cannot take a^7ay tho vested right of a party who succeeded in the 
Court bolow to show that the said ex parte order should not have been made) ; 
Bam Sobha v. Bam Surup, 133 I. C. 125. But see Eubraji v. Balkaran, 64 
A. 394 noted before. 

Reasons for granting leave to appeal in forma pauperis should 
be recorded. — The Judge or Bench admitting a pauper appeal should express 
and record very briefly the reasons for granting leave so that the Bench 
before whom the appeal ultimately comes may have an assurance that the leave 
was prorwriy gireo. — Sdci-aiat r. Qanpat, 33 3. 452. Bat sressoas hrrejeet' 
ing leave to appeal in forma pauperts need not be’stated and the absence of 
them does not vitiate the trial —Mt. Deokuwarbai v. Foiuprasad, 120 I. C. 
413 : A. I. R. 1930 Nag. 63. 

Security for costs from pauper appellant.— Where leave has been 
granted to appeal in forma pauptnz ibe case is, as a general rule, one in which 
no order for security for costs can with propriety be made.— v. 
Qovind Bam, 121 1 C. Cr A. I. B. 1930 Nag. 28. 

Leave should not be granted when the applicant enters into agree* 
ment with strangers. — When, at tho timo of the institution of the suit, 

* within the terms of S. 407 (e) of tho 

• e) of this Code, no leave to appeal m 

Bat V Haji Sxddick, 30 M. 547 : 17 
■ ited even though such agreement was 

entered into after the commencement of tbo suit.— RarwcsAuiar v.Bacebu, 
122 1. C 831. 

Limitation in pauper appeals.— The period of limitation for leave to 
appeal as a pauper is 30 days from the date of the decree appealed from. 
See Mdhadeo v. Ldkshman, 19 B. 48, and Art. 170 of the Limitation Act. 

Appeal '~No appeal lies from an order refusing leave to appeal as a 
pauper ; Secretary of State v. Jillo, 21 A. 133 (F. B.) , Ala Alya Thtn v. Ala 
Chu, A. I. R. 1931 Rang. 129 : 9 R. 86 

No appeal lies, under Cl. 16 of the Letters Patent, from an order of a 
single Judge of tho High Court refusing an application for leave to appeal m 
forma pauperis.— “-Banno Bibi v. Mehdi Husain, 11 A. 375 (9 II. 253 foUoiced ; 
9 G. 432 distirpjuished). See also In re Bajaycpal, 9 AI. 447 ; and Appatami 
PtUai V. Somasundra, 26 M. 437 (22 M. 109, 23 M. 169 and 24 il. 353 
followed). See also Toolsee Honey y. Sudeti,3G C. 391; Chappan v. Alotdin, 
C. P. C.— 155 
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22 M 68 and Sabhapathi v. Narayanasami, 25 M. 555. But eee Tnljaram 
V. Alagappa, 35 H. 1, 9, 17 in which a contrarj’ view has been taken. 

Revision. — ^An order refusing leave to appeal *n /ormo panperti can be 
revised. — Mt. Deokuwarbai v. Potuprasad^ 120 I. C. 413: A. I. R. 1930 
Nag. 53 , Ma Mya Thin v. J\fa Chu, A. I. B. 1931 Rang. 120 : 9 B. 86 : San 
Shwe V. Haji Ko Ishaq, 9 B. 92: 132 I. C. 707: A. I. E. 1931 Rang. 131. 
(See the case-laws of different High Courts discnssod in the last two cases). 

Cross objeotions by pauper respondent.— .Sifc notes under the bead- 
ing under Or. XLI, r. 22, ante. 

Form. — For Form of application to appeal in/orma pauperis, see App. G, 
Form No. 10. For Form of notice, see Form No. II. 

2. The inquiry into the pauperism of the applicant may 
bo made either by the Appellate Court or under 
nqa ry no Orders of the Appellate Court by the Court 

pauper am. from whose decision the appeal is preferred: 

Provided that, if the applicant was allowed to sue or appeal 
as a pauper in the Court from whose decree the appeal is pre- 
ferred, no further ir;quiry in respect of his panperism shall be 
necessary, unless the Appellate Court sees cause to direct such 
inquiry. fS, 693.] 

COMMENTARY. 

Alterations.—Tbis role corresponds to S. 593, 0. P. Code, 1832, with 
some verbal alterations. 

Appellate Court's order calling for first Court’s report on 
pauperism is not a final disposal of the application for leave.—Tbe 
order of the Court ealliug upon the Subordinate Court to report, doss not 
operate as a final disposal of the application, and the High Court which 
directed an inquiry to be made by the Court of first instance as to the 
pauperism of the applicant may upon receipt of the report consider whether 
the case is one in which leave to appeal in forma pauperis ought to be 
granted.— Hunt/a Bai v. Baji Siddick, 30 M. 547 ; 17 M. h. J. 447. 
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APPEALS TO THE KIIIG IN COUNCIL. 

1 . In this Order, unless there is something repugnant in 
-n j the subject or context, the expression “decree” 

ecree e ne . include a final order. [S. 591.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 594, 0. P. Code, 1882, with 
-some alterations. 

The words include a Anat have been substituted for the 

■words “includes also judgment and order, ’’ which occurred in the old section. 

“Decree — Final Order.’* — For the meaning of the terms “ dearw ” 
•and "final order, " eee notes under Ss. 109*110. 

desires to 
shall appl} 
decree is 

COMMENTARY. 

Alterations.— This rule corresponds to S. 598, C P. Code, 1832, with 
some alterations. The word " ihall" has been substituted for the word 
**must’\ which occurred in the old scotion. The other alterations are 
•merely verbal.— S<s notes under S 110. 

Limitation for an application for leave to appeal to the Privy 
Council — The application for leave to appeal to the Privy Council must be 
made within 6 months from the date of the decree appealed from. —See 
Limitation Act, Art. 179. 

The application for leave to appeal to the Privy Council must be made 
within sis months from the date of decree, and in computing the period of 
limitation the time required for obtaining a copy of the decree cannot bo 
oxcluded, as S. 12 of the Limitation Act does not apply to such applica- 
tion — 3foro5a Baynchandra v. Ohanasham Nilkant, 19 B. 301. See also 
Lakshmanan v. Perj/asami, 10 M. 373. 

The provisions of the second paragraph of S. 5 of Act XV of 1877 (S. 4 
of Act IX of 1908) do not extend to applications for leave to appeal to Her 
Majesty in Council. The limitation therefore for an application for leave 
to appeal to Her Majesty in Conncil is six months from the date of the 
decree to appeal from which leave is sought,— /n the matter o/ Sita Bam, 
15 A. 14 (6 A. 250, 2 M. 230 and 10 C. 557: 7 referred to). See 

also Shib Sin^h v. Gandharp Sinyh, 23 A. 391 : 3 A. L J. 165 (l A. 614, 15 
M. 159,15 A. 14,19 B. SOI followed). 

The aforesaid doelsions are no longer law and it has now been expressly 
held that under S. 12 of the Limitation Act of 1903. the time requisite to 


appeal to His 
r by petition to 
complained of. 
[S. 598.] 


2. Whoever 
Sppiieatian lo Majesty in Council 

Court whose dec- ,i 

■Tee eomplalned of. Court whose 
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obtain a copy of the decree appealed from is to bo eicinded. — Ahdtillahr. 
Adminhtraior-Qeneral of Benijal^ 42 C. 35; Bam Samp v. Jaswant Bai, 
38 A. 82. 

Privy Council appeal filed during vacation, vrben tbo Bigh Court was- 
closed, but the offices wore open. BeW, that tbs applicant ms entitled to 
the benefit of para. 2 of S. 5 of tho Limitation Act, 1877 (S. 4 of Act IX of 
1903).— iSani Venkata Bamanio, v. Kherode Mull, lO C. L. J. 118 ; Bava- 
ntstear v. Baij Bath, 10 C. L. L 120. 

In an application for leave to appeal to Iho Privy Council, tho disabi- 
lity by reason of minority is not to bo ejcludcd from the prescribed period 
of limitation. — 5Vi«ra» Bajah v. Jainilabdeen, IS M. 484. 

Application to appeal to the Privy Council in forma pauperis.— 
"When a person applies for leave to appeal to His Majesty in Council 
in forma pa«per«, ho must present an application for that pnri^ose to 
the High Court, and a separate application to His Majesty in Council.— 
Bam v. Shea Chum, 7 W. R. (H. 0.) 29 : 4 M. 1. A. 114. 9raer XLIV,. 
r. 1 does not apply to appeals to His Majesty in Council, and the 
High Court has no power to grant leave, to appeal in forma pat/peris to HU 
Majesty in Council. — Ja^adanand v. Bajendra, 17 C. L. J. 381 ; Bam 
Kuhen v. Manna Kumari, 3 P I*. J. 179 ; Amha v. Srimi'aw, 42 M. 32. 

3. (1) Every petition shall state the grounds o£ appeal 
and pray for a certificate either that, as regards 
ceriiatate aa to amount Or value and nature, the case fulfils the 
ya oe or oom requirements of section 110, or that it is other- 
wise a fit one for appeal to His Majesty in Council. 

(2) Upon receipt of such petition, the Court shall direct 
notice to be served on the opposite party to show cause why the 
said certificate should not be granted. [S. GOO.J 

COMMENTARY. 

mterations.— This rule corresponds to S. 6Q0, 0. 3?. Code, 1832, with 
some alterations Tho words shall state " hayo bean substituted for the 
words “ must state " ; and in sub-rule (2) tb© words " shall direct notice 
have been substituted for the words “ may direct notice,” which occurfad to 
the old section. The other alterations are merely verbal. 

Certificate. — In determining whether leave to appeal has been properly 
granted or not. the document which the Judicial Committee are bound 
consider and act upon is tbo certificate of leave to appeal and not the order 
for such certificate and unless tbe certifievte epon wbjch the leave to 
is based is in snob a form as to justify that leave they ought to hold tha 
leave has not been properly given. — Badka Krishn v. Bat Krishn, 23 A- 41o . 
28 I. A. 282. See also the cases noted under S. 109 (e), under tbs beadiog. 
" la certified to bo a fit one for appeal.” 

Petition to state the grouada of appeal. — The petition of appeal to 
the Privy Council should distinctly state what tbe substantial 
law is that it is proposed to Buhnait to the Privy Council.— Mirra Ah Ahoa 
Abdtil Laiif, 13 E. H. 0. E. 8. 
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It is incombeot upon a party applying for special leave to appeal, to sob 
•out in the petition a full statement of the facts and legal grounds to show 
■that there is a substantial case on the merits, and a point of law involved, 
;proper to be determined by the appellate Court. A petition too general 
•and vague was ordered to bo dismissed or to stand over for amendment as 
being too general and vague. — Goree Monee v. Juggut Indro, 11 JI. I. A. 1. 

A petition for special leave to appeal being ex parte, it is a universal 
^and most important rule of the Court, that every fact which is material to 
'the determination of the question raised upon the petition should bo truly 
-.and fairly stated and where there is an omission of material facts, whether 
•it arises from improper intention on the part of the petitioner, or whether 
-it arises from accident or negligence, still the effect is the same, if the Court 
has been induced to make an order which, if the facts had been fully before 
>it, it would not, or might not. have boon induced to make . — ilokun Lall v. 
£ehee Doss, 8 M. I. A. 193. 

'Where a party applies to the Judicial Committee for special leave 
to appeal, the matter being under tbe appealable value, be should first 
apply to the Court below for a certificate under S. 600, C. P. Code, 1882 
i(Or. XLV, r. 3). But this rule will not bind this Board not to grant such 
Jeave in any special case, although that course lias cot been followed,— jl/o/f 
^Chand V, Ganga Prasad, 24 A. 174 (P. C.) ; 6 0. W. N. 362. 

In a suit for malicious prosecutioo in which the plaintiff claimed 
Us. 3,00,000 as damages, held, that the question of malice and reasonable 
and probable cause is a question of fact and not a substantial question of 
daw, and that the certificate was granted by the High Court under a mis* 
.apprehension -^Pestonji v. The Queen Insurance Co., 25 B. 332 (P 0.). 

See notes under S. 110 as fo amount or value. 

Procedure.— If the applicant (ails to take the necessary steps to pro* 
'secuto his petition for leave to appeal to the Privy Council, it may be struck 
off for want of prosecution.— il/oorajw Poonja v. Vtsranjee, 12 0. 653. 

If leave to appeal be granted ex parte, the respondent may, as a matter 
of course, present a counter-petition to dismiss the appeal.— St6narom v. 
Bullodkur, 6 M. I. A. 207. 

Form. — For Form of Notice under sub-rule (2), see App. G, Form 
No. 12. 

Appeal — No appeal lies from an order granting a certificate that the 
case is a fit one lor appeal to tbe Privy Council, because such order is not a 
judgment within the meaning of Cl. 15 of the Letters Patent. — Lut/Aliy. 
Asgur Itesa, 17 C. 455 So also no appeal lies under that clause from an 
order refusing leave to appeal to tho Privy Council, where such refusal is 
based on the ground that the case did not fulfil the requirements of S. 110.— 
JIanly v. Patterson, 7 C. 339. 

*4- For the purposes of pecuniary valuation, suits invol- 
ving substantially the same questions for 
•ja^u°**"^****°* determination and decided by the same jndg- 

** ment may be consolidated ; but Suit? decided 
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by separate judgments shall not be consolidated, notwith- 
standing that they involve substantially the same questions 
for determination. [New.] 

COMMENTARY, 

Consolidation of suits decided by the same judgment. — This rule 
is now. It has been added to give eflfeot to tbo following decisions in which 
it was held that consolidation could not he permitted unless the suits, 
besides involving the samo questions for determination, wero decided by 
the same judgment. — 2IooJti Mohnmmud v. Baboo Uooleehund, 5 W. B.. (?• C*) 
34; Khajah Ashanulla V. Karoonamoyt, 4 C. L. S. 125: Joogulkishore v. 
Jotendro, 8 C. 210 ; Byjnath v. Graham, 11 C. 740 ; Deonarain Singh v. 
Gnni, 34 C. 400. 

The word "judgment'’ in this role rofeis to the judgment appealed 
against, that is, the judgment of the High Court and not the judgment of 
the trial Court. — Deiko Nandan v.Narstngh Baut, GO I. C. 517 : 6 P. L. 3. 
97 ■ 2 P. L T. 157 ; Sri Rajah Vast Reddi v. Secretary of State, 61- 
M. L. J. 692 : 34 L. W. 817. 

The requiremeut of this rule is that the judgment which their liordships 
of the Privy Council have to consider and from which an appeal is brought 
should be the same judgment in the consolidated appeals and not that they 
should have in the same case or in the same appeal to consider the effect of^ 
several separate judgments of the High Court. Where the trial Court 
disposed of all the analogous suits by one and the samo judgment but in one 
case, valued at over Es 6,000, the appeal was decided by the High Court and 
the other cases wero decided by the District Court, the appellate^ judgment, 
against which leave to appeal to the Privy Council was sought, being not the 
same, Or. XLV, r. 4 cannot apply, and no consolidation can be granted by 
the High Court,— Deiko Nandan v. Narsingh Rant, noted ante. 

Where there were two separate suits before a Subordinate Judge 
the evidence in both the suits was taken in one suit, and the issues in both 
the suits were identical, and the Subordinate Judge’s findings on these issues 
and reasons for the same were as recorded in the judgment in one suit and 
that judgment was directed to be treated ns part of the judgment in the 
other suit although there was a separate judgment in that other suit on a 
separate question, and there were appeals against decrees in both these 
suits and both these appeals were simultaneously heard and the judgmen 
were delivered on the same date and the main judgment 'of the appelia e 
Court was delivered in an appeal and in the linked appeal 
referred to the other judgment, it was held that the suits must . 
circumstances be taken to have been decided by the same judgment 
the meaning of this rule and the appeals could therefore be consolidated o 
the purpose of pecuniary valuation. — Jivangtrt v. Gajanan, 50 3. 753 
I. C. 143 : A. I. E. 1927 Bom 19, Even where the judgments appealed 
were separate, if one is merely a copy of the other except for a few a . 

tions, the two should be regarded as the same judgment. — Sri Ro,jan 
Reddi v. Secretary of State, ante. . 

Where two suits were decided by separate judgments but in the ‘ 

in the High Court, the evidence in the two suits was considered as ^ 

at the request of the parties who were the same, and the High Court c 
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to a decision on tho 'wholo of tho evidence in favour of the respondent, and 
in one of these suits tho High Ckinrt gave leave to appeal to His Majesty in 
Council, it ^as held that although it was contended that in the other suit 
there was no question of law involved and the value was below Es. 10,000, 
it was a proper case in which the procedure sanctioned by Or. SLV, r, 4 
should be applied and the parties given an opportunity of having the 
decision from tho highest Court of appeal . — Bhagwan v. Bhawani, 43 A. 
223 : 59 I. 0. 794 : 18 A. L. J. 1119. 

But where two suits were determined by two distinct judgments in the 
Court of first instance and appeals therefrom were originally heard together 
and decided by one judgment but an application for review in one of them 
was allowed and another judgment given, it was held that the judgments in 
the suits wore different and distinct in both the Courts and consolidation for 
tho purposes of valuation could not be allowed.—- JJo/a Bajeswar v. 
Arunachalam, 73 I C. 217; A. I. R. 1923 Mad. 602 : 44 M. L. J. 424. 

Under Or. XLV, r. 4, the case Is only consolidated for the purpose of 
pecuniar^’ value. It does not matter what the reason is why tho appeals 
are consolidated. Once they are consolidated for whatever reason, they 
form in fact ooe appeal and tho parties in that appeal must be treated just as 
the parties in one suit — Zhdnapore Co. Ltd. v. Madan Marwan, 70 I. C. 
782: (1923) P. 17. 

Order XLY, r. 4 allows consolidation but only to make good a defect of 
pecuniary valuation and not a detect of any other kind. The rule speaks 
only of tho consolidation of different suits decided by the same judgment, 
but the principle applies whore tho interests of the two parties are so 
entirely separate that they are practically defendants in two different suits 
decided by ono judgmeut . — Seth Narayandas v. Mt. Kamlabat, 69 I. 0. 
525 : (1923) Nag. 193. 

Inherent power to consolidate suits —This rule provides for con- 
solidation of suits for tho purposes of pecuniary valuation ” and for this 
purpose tho rule expressly U>3 down that euits decided by separate judg- 
ments shall not bo consolidated , and so the High Court cannot exorcise 
inherent power to consolidate such ap ' ' ' '' 

the obstacle presented by S. 110 of tl . . . • 

Nandan v Narsingh Uaut, noted under 
&c.", ante. 

See Eukum Chand v Ka7nalanand,3Z C. 927 : 3 C. L. J. 67, in which it 
has been held that a Court in the exorcise of its inherent power must bo 
careful to seo that its decision is based on sound general principles and is not 
in conflict with them or the intentions of the Legislature. 

But where theio is co question of valuation {eg , whore both tho appeals 
aro valued at more than Bs lO.COO) and tho certificates as to value and 
fitness have already been granted, th T" • •* ^ 

paity exorcise inherent power to ' ... ■ _ . 

Council which were in substance one • • , ■ ' . ; . < ' 

security for costs —Chotidhri Ear Prasad v. Brij Eishen, 451.0.551:3 
P. L. J. 446. Seo Nanda Kishore v Jtam GoJatn, 40 C. 955 at 959 : 16 
C. L. J. 503 : 18 I. C. 207, in which the High Court's power to consolidate 
suits and appeals has been mentioned as one of the obvious cases of the 
exercise of inherent jurisdiction. 
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Scfi notes under S. 110. 

Whether one application for leave to appeal can he made in. two 
separate suits and appeals— There is no provision of law authorizing 
one application for leave to appeal in two soparato suits and appeals. Where 
one such application is filed, it is not open to the party to file another appli- 
cation out of time, but it is oiion to hira to amend the application by con* 
fining his prayer for cerfcificafco to ono of the Ctiscs.—Qopal Singh v, Johnstone, 
33 P. Ij. B. 456. 

5. In fcho event of an}' dispute arising between the partie.s 
as to the amount or value of the subject-matter 
Remission of dis- q£ jjjg Courfc of firsfc instance, or as 

first Instance' ° amoiint or value of fcho subject-matter in 

dispute on appeal lo His Majesfc}' in Council, 
the Court to which a petition for a certificate is made under 
rule 2 may, if it thinks fit, refer such dispute for report to the 
Court of first instance, which last-mentioned Court shall proceed 
to determine such amount or value and shall return its report 
together with the evidence to the Court by which the reference 
was made. [New.] 

COMMENTARY. 

Dispute regarding value of aubject.matter.— This rule is new. It 
has given legislative sanction to the practice followed In cases where thoie 
was a dispute as to tbo true value of the Bubieok-mattcr of the suit. When 
there is a contest as to the true value of the matter in dispute it has been 
the invariable practice, n practice sanctioned by the Judicial Committee, to 
ascertain by evidence and inquiry, what the true value is. — Amnta Nalh v. 
Abhoy Charan, 9 0. W. N. 370. 

The High Court should not direct any fresh inqufrj’ under this rule 
■where the Court of first instance in the trial of the suit has already made 
an inquiry as to the value of the subieot-mattor of the suit and the appellant 
has acquiesced in the finding cf tbo Court of first instance on this point.-^ 
Anant t. Bamckandra, 42 B. G09 ; Satneshwar v. Siddeshivar, 45 0. L. J- 
225 : 101 1. 0. 901 • A. I B. 1927 Cal. 418. See also Eansman r. Bahvji, 
43 0. 225, where it has been held that the Court of first instance should 
itself hold the inquiry when a reference is made to it under this rule. 

Effect of refusal 6. Where suoh certificate IS refused, the 

of certificate. petition shall bo dismissed. [S. 601, p.iba. 1*J 
COMMENTARY. 

Alterations. — This rule corresponds to para. I of S. 601, 0. P. Code 
1882. The proviso attached to that section (regarding appeals from orde 
of refusal) has been relegated to Or. XLIII as 01. (o). 

Coals. — Where the petition is made to the High Court and it 
dismissed with costs, the proper Oourt to eiooute the order is the lo'^® 
Court.— .Jopendro v. Wastdunnissa, 34 0. 860. 
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Appeal.— An order made bp any Conrt other than a High Court 
Tefosing the grant of n certificate under this rule is appealable under 
Or.-^Lni. r. 1. Cl. (u). 


7 . 


Secarlty and de- 
posit required oq 
grant of certifl- 
•cate. 


is the later date 


(1) "Where the certificate is granted, the applicant 
shall, within ninety days or such further 'period, 
not exceeding sixty days, as the Court may upon 
cause shown allow from the date of the decree 
complained of, or within six weeks from the 
date of the grant of the certificate, whichever 


(a) furnish security in cash or in Grovernment securi- 
ties for the costs of the respondent, and 

(5) deposit the amount required to defray the expense 
of translating, transcribing, indexing and trans- 
mitting to His Majesty in Council a correct copy 
of the whole record of the suit, except — 

(1) formal documents directed to be excluded 
by anj’ order of His Majesty in Council in 
force for the time being ; 

(2) papers which tho parties agree to exclude ; 

(3) accounts, or portions of accounts, which the 
officer empowered by the Court for that 
purpose considers unnecessary, and which 
the parties have not specifically asked to 
be included; and 

(4) such other documents as the High Conrt 

may direct to be excluded. 


Provided that tho Court at the time of granting the 
-certificate may, after hearing any opposite party who appears, 
order on the ground of special hardship that some other form 
of security may be furnished : 

Provided further, that no adjournment shall be granted 
to an opposite party to contest the nature of such security, 

(21 Where the applicant prefers to print in India the 

• copy of tuo record, except as aforesaid, he shall also within 

• the time mentioned in sub-rule (1) deposit the amount required 

vto defray the expense of printing such copy. [S. 602.] 
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COMMENTARY, 

Rule auiended. — The liaiicized words ^vero added Into thts rule bf 
Act XXVI of 1920. In sub-rulo (!) tho words originally were ” >Yil;hia 
six months." The poriod is now reduced to 90 days, Tho provisos ware 
also added by the aarao Act. 

" Date of the decree.” — Thoso words in this rulo mean the date on 
which tho dccroo is proflounced, not tho d&to on which it is signed. — 
Earendra V Hdn Dasi, 14 0. W, N. 420: 5 1. 0.844 (following Tlie 
Qton&rs of the Skip Brenhilda v. Tite British Zndian Steam Navi^jation Company, 
7 C. 54? (P. C )} See Or, XX, r. 7 and notes thereunder. 

Power to enlargo the time specified in this rule.— -The Privy 
Council laid down that tbo words in S. G02oi Act X of 1877 (t.e , Or, XDV, 
r. 7 of this Coclo) relating to the time within which security was to ho given, 
were directory only; and although they wore not to bo departed from 
without cogent reason, tbo Court fiom which the appeal was preferred had 
tho right of extending tho timo.— Pttr/orc v. Bhagana, 11 1. A, 7 : 10 0. 557 
(P. C.J. la this ease, tho Pn%*y CouocU approved of the decision in In re 
SoorjiMilhi Eoer^ 2 C. 272, in which it was held that tiie requirements as to 
the dojjosjt of costs were nob ahsolately iroporativo and the Court had power 

in its discretion to modify them, and in winch it was also hold that when 
the period of making the deiKisit expired on a day when tbo offices of the 
Court WQjfi closed, it was n roaironablo c.xyiciso of tiiot discretion to allow 
the dejiosit to bo made on tho day they re-opened. See 
Mnh, 6 A 250 (F. B.), 

The High Court of Madras has hold that tho ” cogent reasons ” m^st be 
such as would lead the Court to behove that the party was diligent ia due 
time to be prepared to lodge tho deposit within the limited poriod, and that 
ho was prevented from doing So, not owing to the absence and difficulty of 
getting funds, but owing to some circumstances, accidental or otherwise, 

over which he had no control, or owing to mistake wbioh tho Court would 

eonsidei not unreasonable, or caused by negligence. — liangasay* v. 
fofeskuiamma, 14 M 391. So© Roy JoUndra Nath v Jiai Prasanna Kimaft 
12 G W. N 11C4, acted under the heading ‘'Whether this section applies to 
cases wheie specml leave ia granted by Privy Council,” pesf. 

But the view expressed by the High Court of Madras in Rangasayij- 
Efahalahslimamma, ante has been dissented from by the Punjab Chief Court m 
Bagga v Salikon, 6 I. C. 723-. 44 P. B I9l0- 70 P W. 1910 in which it has 
been held that the rulo laid down by the Madras High Court is a mere gloss 
upon the Privy Council ruling and is not a necessary eonaequence of tbit 
r^ing ; and poverty is a sufficient reason for extension of time wbeJe®he 
sum of money required ia large and the diligeoco of the petitioner is showc 
by his having paid in three-fourth of the money required. 

Where a petition for filing a eecniity-bond out of time staled 
delay was caused by a misapprehenaion of the appellants about the t 

reopening of tho High Court and that none of tho appallanta' mon being 
in Calcutta on that date, the bond was not filed, it was held that these we ^ 
not reasons over which the applicant had no control and that the delay wa 
not duo to a mistake which could be regarded as not unreasonable or cause 
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by negligencQ and they were theroforo not cogont reasons such as would 
justify the extension of time. — Sarendra v. Hari Dasi, noted under heading 
“ Date of the decree" ante. 

Efl’ect of the amendment by Act XXVI of 4920 upon Court’s 
power to enlarge the time.— Tho provisions of Act XXVI of 1920 do not 
apply to an^ippeal from a decree jiassed before the coming into force of that 
kcX.—Dehi Rai v. Prahlad, 44 A. 242 : 65 I. C. 340 : A, I. R. 1922 All 87 • 20 
A. L. J. 51. 

After the amendment of Act XXVI of 1920, the High Courts of Allaha- 
bad’ Patna, Madras, Rangoon and the Chief Court of Oudh have held that the 
Court's discretion to extend the time for furnishing security and making a 
deposit for translation printing and other charges has been curtailed and 
limited to the period mentioned in the amendment and so the High Court 
has no power to extend the period beyond six weeks. — Rain Dhan v, Pratf 
Narain, 44 A. 216:20 A. L J. 13:A. I. R. 1922 All. 43 : .dsfag /lii v. 
Arjwianunntsa, 70 I. C. 937 : A. I. R. 1923 Oudh 50 ; Kachi Reddi v. Saki 
Reddi, (1923) M. W. N. 510 : 18 L W. 29 ; J. N. Surtij v. T. S. Chettyar, 
4 E. 265: A. I. JR. 1927 Rang. 20 , and even where the money was not paid 
into Court within the speciQcd time because of a mistake caused by a bank 
and because of some delay by the Post Office, the High Court cannot extend 
the time : but tbo leave granUd should bo revoked, and the remedy, if any, of 
the aggrieved party is to move the Privy Council to restore to him the 
certificate which had been cancelled — Jolt Prasad v. Harkesh Stnqh, 
26 A. L. J. 433. 

The only discretion which the High Couit has undei i. 7 is to extend 
the period of 90 days from the date'of the decree to a further period of 
60 days, but no discretion is given to the High Court by the rule (as amended 
by Act XXVI of 1920) to extend it beyond the pcuod of G weeks from the 
date of the giant of the certificate — Ratnani i?au;on v Durga DitH, 

9 P. L T. 305: A. I. E. 1927 Pat. 330 ; Jaiiis^en v Batjnath, 103 I. 0. 213 : 
A. I. R. 1927 Pat. 332; Kamala Kanlav Bnidhumukhi, A. I. R. 1929 Pat. 
431, in which it has been hold that the Privy Council ruling iu Durjorey. 
Bhagana, ante, has no longer any application. 

But .a Full Bench of the High Court of Bombay has held that the pro- 
visions of this rule oven after the amendment by Act XXVI of 1920 are as 
directory as before , and on the contrary, the now provisions as to the 
nature of the security (t'tj , cash or Government security) and the proviso, 
that no adjournment shall be granted to on opposite party to contest the 
nature of such security, indicate that if the r^egislaturo intended to negative 
the powers of the Court as to extension of time for furnishing security and 
making the deposit there would have been an express provision to that 
effect . and under this rule read with r. 9 of the Privy Council rules 
contained in the Order of His Majesty the King in Council dated February 
9, 1920, which arc republished as r. 90-.\ of the Rules of the Appellate Side 
of the High Court of Bombay, the High Court can enlarge the time for 
furnishing security and making deposit beyond the period prescribed in this 
Rule.— A’W V SAn SafcAidanond, 51 B. 420 (F B.) : lOl I. C, 555: 

A. I. R. 1927 Bom. 217 : 29 Bom. L. R. 352. See Recanshidaya v 
Giidnaya. 132 I. C. 433 : A. I. R. 1931 Bom, 273 ; 33 Bom. L. R. 487. 
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Rule amended. — The ftnlicized words were added into this rule by 
Aofc XXVd of 1920. In sub*rn)o (l) tha woula originaiiy ivoro “ irithio 
BIX months.'’ The period is now reduced to 90 days. The provisos were 
also added by the same Act. 

“ Date of the decree. ’'-“Theso words in this rule mean the date on 
which the deeiee is pronounced, not the d.ate on which it is signed. — 
Sarendra v. San Dasi, 14 C. N. 420 : 5 I. C. 844 (following Tin 
Otmers of the Ship Drenhilda v. TJie British Itulian Steam Savigation Company, 
7 0. 547 (P. C )}- See Or. XS, r. 7 and notes thereunder. 


Power to enlarge the time specified in this rule.— The Privy 
Council laid down that the words in S. 602 of Act X of 1877 (t.e , Or. XtiV, 
r. 7 of this Code) relating to the time within which security was to be given, 
were directory only ; and although they were not to be departed from 
without cogent reason, the Court fionj which the appeal was preferred bad 
the right of o.ttending tha timo. —R«r/orc v. Bhagana, 11 1. A. 7; 10 C. 557 
(P. C.}. In this case, the Privy Council approved of the decision in In re 
Soorjniukhi Koer, 2 C. 272, in which it was lield that the requirements as to 
the deposit of costs were not absolutely irapoi.xtivo and the Court had power 
in its discretion to modify them, and in winch it was also held that when 

the period of making the deposit expired on a day when the offices of the 

Court were closed, it was a reasonable exorcise of that discretion lo allow 
the deposit to bo made on tbo day they re-opened. See Fazuhinnisaa v. 
Mnlo, 6 A. 250 (F. B.). 


The High Court of Madras has held that the " cogent reasons mhsfc be 
such as would lead the Court to believe that tbo party was diligent in due 
time to be prepax-ed to lodge the deposit within the limited period, and that 

he was prevented from doiog so, not owing to tbo absence and difficulty of 

getting funds, but owing to some circumstances, accidental or otherwise, 
over which he had uo control, or owing to mistake which the Court woma 
considei not unreasonable, or caused by negligence . — Jiangosayt v. Moha- 
lakshviamma, 14 M. 391. See Boy Joiindra ^aih v. Bai Prasantta Ktimar, 
H C. W N 1104, noted under the heading '* Whether this section applies to 
eases wliere special leave is granted by Privy Council,” post. 


But tha view expressed by the High Court of Madras in RangasayiJ- 
Mahalahslimam'ma, ante has been dissented from by tho Punjab Chief Court in 
Bagya v Salihon, 6 I. 0. 723; 44 P. R, 1910. 70 P. W. 1910 in which it has 
bean held that the rule laid down by the Madras High Court is a mere gloss 
upon tbo Privy Council ruling and is not a necess-ary consequence of tha 
ruling ; and poveity is a sufficient reason for ostenaion of time whemtne 
sum of money required ia large and tha diligence of the petitioner is shown 


by hjs having paid in thtee*fo«rth of the money required. 

Where a petition for filing a security-bond out of time stated 
delay was cat ‘ • ' ■* >' i . r’joutthe 

reopening of i au being 

in Calcutta o', , ■ that tht ^ 

not reasons over which the applicant had no control and that the ^ ^ 
not due to a mistake which could be regarded as not unreasonable or ca 


that the 
dato of 

, present 

Ua were 
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by negUgenco and they wove thoveforo not cogent reasons such as would 
justify the extensioo of time. — Barendra v. Bari Dasi, noted under heading 
“ Date of the decree,” ante. 

Effect of the amendment by Act XXVI of 1920 upon Court’s 
power to enlarge the time. — The provisions of Act XXVI of 1920 do not 
apply to anjippeal from a deeieo passed before the coming into force of that 
Act.— Debi Rai v. Prahlad, 44 A. 242: 65 I. C. 340: A, I. R. 1922 All. 87: 20 
A. L. J. 51. 

After the amendment of Act XXVI of 1920, the High Courts of Allaha- 
bad, Patna, Madras, Rangoon and the Chief Court of Oudh have held that the 
Court’s discretion to extend the time for furnishing security and making a 
deposit for translation printing and other charges has been curtailed and 
limited to the period mentioned in the amendment and so the High Court 
has no power to extend the period beyond six weeks. — Ram Dhan v. Pray 
Narain, 44 A. 216:20 A. L. J. 13 : A. I. R. 1922 All. 43 : Ashtq Ali v. 
Arjunanunnisa, 70 I. C. 937 : A. I. R. 1923 Oudh 50 ; Eackt Reddi v. Sdki 
Reddi, (1923) M. W. N. 510 : 18 L W. 29; J. N. Surly v. T. S. Okellyar, 
4 R. 265 : A. I. .R 1927 Rang. 20 , and even where the money was not paid 
into Court within the specified time because of a mistake caused by a bank 
and because of some delay by tho Post Office, the High Court cannot extend 
the time: but tho leave granted should be revoked, and the remedy, if any, of 
the aggrieved party is to move the Piivy Council to restore to him the 
oertitloato which had been c.\ncelled.— joft Prasad v. Barkesh Sinyh, 
26 A. L. J. 433. 

The only discretion which the High Court has under i 7 is to extend 
the period of 90 days from the date'of the decree to a further period of 
60 da> s, hut no discretion is given to tho High Court by tho rule (as amended 
by Act XXVI of 1920) to extend It beyond the pciiod of 6 weeks from the 
date of tho gr.ant of the certificate.— Romani Ron;an v. Diirya Dntt, 

9 P. L T. 305. A. I. R. 1927 Pat. 330. Jaxktssen v. Daijnath, 103 I. C. 213 : 
A. I. R 1927 Pat. 332. KamalaKantav Bindhumukht, A. 1. R. 1929 Pat. 
431, in which it has been held that tho Privy Council ruling in Burjorey. 
Bhagana, ante, has no longer any application 

But a Full Bench of the High Court of Bombay has held that tho pro- 
visions of this rule oven after tho amendment by Act XXVI of 1920 are as 
directory as before , and on the contrary, tho now provisions as to the 
nature of tho security {viz , cash or Government security) and tho proviso, 
that no adjournment shall be granted to on opposite party to contest the 
nature of such security, indicate that if the liCgislature intended to negative 
tho powers of tho Court as to extension of tune for furnishing security and 
making the deposit there would have been an express provision to that 
effect , and under this rule read with r. 9 of the Privy Council rules 
contained in tho Order of His Majesty the King in Council dated Februarj- 
9, 1920, which are republished as r. 90.\ of the Rules of tho Appellate Side 
of tho High Court of Bombay, the High Court can enlarge the time for 
furnishing security and making deposit beyond tho period prescribed in this 
Rii\o.—Rtl Kanth V Shrt Satchidanand. 51 B. 430 (F B.) : 101 L C. 555: 

A. I. R. 1927 Boro. 217 : 29 Bom. L. R. 352, See Revanshidaya v 
Giidnaya, 132 I. C. 438 : A. I. R. 1931 Bom. 273 : 33 Bom. L, R. 487. 
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Dissenting freza this view it has been heW by the High Coart of 
Ha3ws and the Chtet Court ol Ondh that the High Court has no power to 
•extend tho time for furnishing the security beyond that prescribed by 
Or. XLV, r. 7 as amended by S. R of Act SXVI of 1920. Buie 9 of the new 
Judicial Committoe Rules, 1920, has reference only to the procedure iu 
Or, XLV, r. 7. It does not confer on the High Court an ungualided power to 
extend the time, — Poornananlhaehi v. Oopalastcamt, 62 M. h J. 665 : (1932) 
M. W. N. 657 : A. I. E. 1932 Mad, 494 (following IS h. W. 29 ; dissenting 
from 5J B. 430 (P. B.)), 5«also Btihmchand v. Ha^halissen, J36 I. C. 
33C. In Poornanantkachi v. Gopalastcami, A I. E. 1932 Mad, 434 : 62 
M. L. J. 665 ; (1932) M. N. 557, it has been held that the mere inability of a 
party to raise the reqnisite funds is not a sufScient ground to justify an 
extension of time for furnishing security. 


Whether this section applies to cases where special leave is 
iranted by Privy Council.— Although this rule applies to a case where the 
certificate of leave to appeal to the Privy Council has been granted by the 
High Court, it has been the invariable practice of the Calcutta High Court 
to treat it as applying to cases where special leave has been granted by^ tha 
Privy Couneil ; and in such cases also the High Court followieg the decision 
of the Priv^' Council in Bur/ore v, Bhayana^ noted anle, held that it has 
power to extend the time as provided by this Rule for depositing the estimated 
cost of tranahting, transcribing, indexing and transmitting to tbs ^*“1^ 
Council the record of a case under appeal, but it OQght not to do bo without 
some cogent reason , — Boij Jotindra Naih v, Ea» Prosonna ^wwar, U 
C. W. N, 1104. (In this case the only ground for extending the time as 
stated in the application by the appellants was that they expected that tbs 
estimated cost of translating etc., would come from their Zemindari, but 
instead of that a lesser amount reached them ; and there was no plea of 
poverty, Tfae Court held there was no cogent reason to extend the tt®® 
these circumstances). 


Whether the amount deposited for costs of Privy Conncil appeal 
and printing charges can be attached in execution of the decree 

obtained in the High Court. — "Where the judgment-debtor appealed to tbe 

Privy Council and deposited a sum for the costs of the Privy CoudcjI au 
for printing charges, and the decree-holder applied to attach the amonafc m 
• execution of the decree which be bad obtained from the High Court, the idea 
underlying the application being that tha decree-holder would attach an 
obtain the amount deposited and would then contend that the judgoi®^^ 
debtor having no necessary deposit tbo appeal should be dismissed, it 
held that such a manceuvre was grossly improper'and an offence to Couri.^ 
Mahant Skantanand v. Hlahant Baiudevanand, 119 L C. 5 : A. I. B. 1929 A • 
■794. In this case, seeing the iroproprietj- of the application, the counsel lO^ 
the decree-holder applied to attach fio much of the deposit as would even 
tually be found not to be required for the purpose for which it was 
to the Court but did not put any figures to suggest that there was * „ 

hood of there being any surplus. It w.i3 at first held that the apphe® 
had no substance and even if it did contain any figures the application wo 
have been too premature ; but on a reference to the Pull Bench of to® 
it was held that it was a mere attachment that was being a 

not an immediate payment and the position taken by the Court 
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perfectly good one, as the judgmont'debtor's interest in the surplus which' 
might remain over was both transferable and attachable and the decree- 
holder had a right to attach the security, subject of course to the first charge 
created on it ; and the Court had no discretion to refuse a prayer for such 
attachment merely because it considered that the motive, object or intention 
behind it was improper .- — Mahant Shantanand v. Mahant Basudevanand, 52 
A. 619 (F. B.) : 126 I, 0. 477 1 A. I. E. 1930 All. 225 : 28 A. L J. 402 
(referring to Jagdisk v. BamsakaltBP. 478 : 114 1. C. 465: A. I. E. 1929 Pat. 
97 : 9 P. L. T. 969, in which it has been held that money deposited in Court 
by an insolvent by way of security for costs of a Privy Council appeal can be 
attached subject to the result of the appeal). 

Inclusion of unnecessary papers in the record. — The Privy Council 
have strongly condemned the inclusion in the record of unnecessary papers 
and disallowed the costs occasioned thereby . — Gopal v. Rajani, 47 C. 415 
(P. C) : 46 I. A. 299 : 24 C. W. N. 553 : 76 I. C. 737. 

Effect of delay in preparing papers for Privy Council appeal. — 
If inordinate delay in the preparation of the record for transmission to 
His Majesty in Council (such as three years) is duo to the inaction and want 
of prosecution on the part of the appellant, the appeal may be certified as 
not effectually prosecuted fn accordance with r. 70 of Eangoon High Court 
Buies — Z>. E. Saklat v. Bella. 2 E 91 : A. I. E. 1924 Eang. 317 : 80 I. C. 74. 

Security for costs and deposit of printing charges &o.. in case of 
consolidated appeals — The word “applicant” as used in this rule is the 
appellant, and where there are two or more appellants whoso appeals must 
be consolidated before the conditions os to the pecuniary value necessary 
for granting the application are fulfilled, the security required by the rule 
is the whole security and not merely the security which the appellants in 
one of the appeals have to furnish. Therefore where two appeals are con- 
solidated for the purposes of pecuniary jurisdiction, security of costs must bo 


was no default in respect of it, should not be finally admitted and allowed 
to proceed under Or. XLV, r. 8 .— Bibt Nabi v. Bat Baijnath, 50 I. C. 
511 : 4 P. L. J. 198. In this case an opportunity was given to the appellant, 
who had not defaulted, to proceed with his objection to the report of the 
Subordinate Judge as to the value of the matter of his appeal which was 
not pressed after the consolidation order made that course unnecessary. 

Security in form other than cash or Government security. — The 
High Court, in a fit case, has jurisdiction to accept security in any form 
other than that prescribed in this rule, but it should bo reluctant to do so 
except for good cause, because any other form (such as personal bond or 
even a mortgage-bond) cannot be in all respects as efTective as the deposit 
of cash or Government securities. Where the appellant was a minor and 
the property of his guardian was under attachment so that it was impossible 
for him to furnish the security in the form of cash or Government 
securities, and the appellant was prepared to pay the amount of expenses 
of translating, transcribing, indexing and transmitting to His Majesty in 
Council a correct copy of the whole record under Cl. (5), r. 7, the High Court 
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allowod tho appellant to furnish a surety who w.is prepiroi to oxecuto a mort* 
gage of his property in favour of the Registrar of tho High Court as also a 
personal boncl.—^cvmisfti'rfaya v. Gudnaya, 132 I. 0. 43S: A. I. R. 1931 
Bom. 278 : 33 Bom. L. R. 497. Suoh an application to furnish eocority in 
a form other than cash or Govornmeut security on tho ground of special 
hardship must bo made at tho time of granting the cortificito, and an appli- 
cation made thoreaftor is out of time^ — Kamala Kanta v Bindhnmu^hi, 
A. 1. E. 1029 Pat. 431. 

Appeal.— Ho appeal will lie under Cl. 15 of tho Chirtor from an order 
refusing to extend tho time for furnishing security for co^ts, and directing 
the appeal to bo struck off for not furnishing security within ths prescribed 
time . — Kishcn Pershad v. TilucJcdhari, 18 C. 182, 

As to the mode oj enforcement, atteitation and registration of security-bond, 
see notes under S. 145. 

8. Where suoh security has been furnished and deposit 
idmiision or up. made to the satisfaction of the Court, the 
peal and procc' Court shall — 

dura thereon. declare the appeal admitted, 

(J) give notice thereof to the respondent, 

(c) transmit to His Majesty in Oounoil under tho seal 
of the Court a correct copy of the said record, 
except as aforesaid, and 

(iZ) give to either party one or more authenticated 
copies of any of the papers in the suit on his 
applying therefor and paying the reasonable 
expenses incurred in preparing them. [S. 603.J 

COMMENTARY. 

Alterations. — This rule corresponds to S. 603, 0. P. Code, 1882, with 
some alterations. 

In the first para, of the rule, the word '* furnished," has been substi* 
tuted for the word completed ” ond the word "shall" has been substi- 
tuted for tho word ” njay,” which occurred in the old section. The other 
■changes are merely verbal. 

“Made to the satisfaction of the Court.”-rA deposit made out of 
time is not one made to the satisfaction of the Court within Or- XIjV, 

X. 8..^Jagmohan v. Sahu Doeki Nandan, A. I. R. 1923 All. 572, 

Admission of appeal. — After the admission of an appeal under this 
rule, only so much of the original record as bore upon, and is material t , 
the questions decided by the High Court and the subject of 
should bo printed in the copy,-— B<ya Itao Venkata Suriya v. Cowr^ of Warn , 
20 M. 395 (P. C.) : 24 I. A. 194. 
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After the declaration of admission of an appeal under this rule, the 
High Court refused to stay execution, but the execution of the decree was 
•stayed pending the appeal by an order of the Privy Council . — Ghairapat 
Singh v. Dwarkanalh, 22 C. 1 (P. C.). 

Where a petition for leave to appeal to the Privy Council from a 
decree of the High Court has been presented, the High Court may grant 
stay of execution, although the appeal has not as yet been admitted under 
this rule . — Janbai v. Sale Mahom^, 19 B. 10 (dissented from in Btbi Jarao 
Kumari v. Gopi Chand, 5 C. W. N. 662). 

The High Court has power to strike off a petition of appeal to Her 
Majesty in Council for want of prosecution . — Moorajee Poonja v. Visranjee, 
12 C. 658. 

An objection that an appeal has come before the Judicial Committee 
without proper authority ought to be taken at the earliest opportunity, but 
may be entertained at any stage of tho appeal and is not unfrequently 
beard when the appeal is called on and before the arguments on the merits 
have commenced . — Gajadhur Pershad v. Widows of Emam Alt, 15 B. L. E. 
(P. C).. 221: li. E. 21. A. 203. 

The High Court passed a separate decree on a cross-appeal, identical 
in terms with those of a decree passed on the appeaf ia the suit. Prom 
tho latter decree an appeal to the Privy Council was declared by the High 
Court to be admitted, under this rule. Eeld, that special leave should be 
granted to appeal from the decree In cross-appeal, without further security 
being required than bad already been taken ID respect of the appeal in the 
other.— Muhammad Ikramuddin v. Musammal Najiban, 19 A. 95. 

“ Give notice thereof to the respondent.” — The accidental omission 
to notify the respondents of the admission of an appeal to the Privy Council 
is not a sufficient ground for re-hearing provided the respondents in fact 
knew of the admission.— Eardit Singh v. Gurmukk Singh, 4 P. W. E. 1921 : 
69 I. C. 7 (P. C.). 

Such security.— 5e< notes to r. 7 above and S. 145, ante. 

Form. — For Form of Notice under Cl. (6) of this rule, sei App. G, 
Form No. 10. 


9. At anp time before the admission of the appeal the 
Revocation of Court may, upon cause shown, revoke tho 
acceptance of acceptance of any such security, and make 

■eenrity. further directions thereon. [S. G04.3 

COMMENTARY. 

This rule exactly corresponds to S. 604, C. P. Code, 1882. 


9-A. Nothing in these rules requiring any notice to bo 
served on or given to an opposite party or res- 
Power to diipeuse pondent shall be deemed to require any notice 
to be served on or given to the legal represen- 
tativo of any deceased opposite party or deceased 
respondent in a case, where such opposite partr 
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or respondent did not appear either at the hearing in the 
Court whose decree is complained of or at any proceedings 
subsequent to the decree of that Court : 

Provided that notices under sub-rule (2) of rule 3 and 
under rule 8 shall bo given by affixing the same in some cons- 
picuous place in the Court-house of the Judge of the District 
in which the suit was original)}* brought, and by publication in 
such newspapers as the Court may direct. 

COMMENTARY. 

History. — This rule was added by Act XXVI of 1920, 

1 0- "Where at any time after the admission of an appeal 
Power to order but before the transmission of the copy of the 
further security record, except aS aforesaid, to His Majesty in 
or payment Council, such security appears inadequate, 

or further payment is required for the purpose of translat- 
ing, transcribing, printing, indexing or transmitting the copy 
of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a 
time to be fixed by the Court, other and sufficient security, 
or to make, within like time, the required payment. [S. 605.J 
COMMENTARY. 

AlteratioDB. — This rule corresponds to S. 605, 0 . P. Code, 1832, vrith 
some verbal alterations. 

“ Further payment is required.*’ — "Where it was impossible to say 
whether certain account-books and papers were material or relevant, or 
were part of the evidence in the case, the High Court declined to pub 
appellant to the expense of translating and transcribing them, but gave tbe 
respondent the option of translating them at his own expense, with a view 
their being sent to England as an appendix to a record.—* Jn the malted 
Eaj Coomar Baboo, 7 W E. 90. 

1 1. Where the appellant fails to comply 
Effect of failure order, the proceedings shall be stayed; 

^ ^ appeal shall not proceed without 

an order in this behalf of His Majesty lO 

Council, 

and in the meantime execution of the decree ' appeals 
from shall not be stayed. P* 

'COMMENTARY. 

Alterations. — This mle corresponds to S. 606, C. P.'Codo, 1883, w» 
Borne verbal changes only. • ' ‘ 



Or. XLV. APPEALS TO THE KINO IN COUNCIL 2475 

rr. 12, 13. 

12 . When the copy of the record, except as aforesaid, 

has been transmitted to His Majesty in Coun- 
de oil, the appellant may obtain a refund of the 

■ balance (if any) of the amount which he has 

deposited under r. 7. []S. 607.} 

COMMENTARY, 

This role exactly corresponds to S. 607, 0. P. Code, 1882. — See notes 
under r. 7. 

13 . (1) Notwithstanding the grant of a certificate for 

the admission of any appeal, the decree 
Powers of coort appealed from shall be unconditionally executed, 
pen agappea. unless the Court otherwise directs. 

^2) The Court may, if it thinks lit, on special cause 
shown by any party interested in the suit, or otherwise appear- 
ing to the Court, — 

(а) impound any moveable property in dispute or any 

part thereof, or 

(б) allow the decree appealed from to be executed, 

taking such security from the respondent as the 
Court thinks fit for the duo performance of any 
order which His Majesty in Council may make 
on the appeal, or 

(c) stay the execution of the decree appealed from, 

taking such security from the appellant as the 
Court thinks fit for the due performance of the 
decree appealed from, or of any order which 
His Majesty in Council may make on the 
appeal, or 

(d) place any party seeking the assistance of the 

Court under such conditions or give such other 
direction respecting the subject-matter of the 
appeal, as it tninks fit, by the appointment of 
a receiver or otherwise. fS. 608.} 

' COMMENTARY. 

Alterations. — This rule corresponda to B. 603, C. P. Code. 1832, with 
aome additions and alterations. 

The words “ admitting the appeal” which occurred in the first para, of 
tho old section after the word ” Court ” have been omitted. This change 
has been intended to amplify the powora of the High Court and to avoid the 
difforenco of opinion which had arisen between tho Calcutta High Court 
0. P. C.~156 
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and the other High Courts about the povrer of the Court peedieg so 
application for a certificate and before the actual admission of an appeal* — 
See Tegha Sifigh w Bichitra StKgh, 13 C. W. N. cdxssix (299 -m). 

X-'nder the old Code, it xras held by the Calcutta High Court that the 
•words “ admitting the appeal ’* indicated that it had no power to stay eseca- 
tion until the appeal was admitted. — Jarao Etmari v. Copi Chand, 5 
C. W. N 5G2 ; while the Bombay High Court held that the Court had such 
power before the appeal ■was admitted.— Zlflwc Janlai v. Sah iIohonied,l9 
B. 10 

The omission of the words "admitting the appeal ” now makes it clear 
that the High Court can exercise powers under this rule even before an 
appeal to the Privy Council is admitted. 

Another result of the omission of these words has been that the High 
Court is now invested with the power to stay execution of a decree pending 
au appeal to the Privy Council, in a case where the appe.a] has been 
admitted by the Biiry Council by sikcI&I leave . — }!ityamoni v. Madhu 
Sudan, 33 I A. 74 ■ 38 C. 335: 11 1 C. 384. 

The words " by the appotntn'cnt oj a rectiver or cthent'ise " have been 
added in Cl (d). By the addition of these words the power of the High 
Court has been enlarged. The other changes are merely verbal. 

“ The Court. " — In this role and r 14, “ the Court ’* means the High 
Court.—Bam Bahadur v. Radha Krishm^ 3 P. L. J. 40. 

Clause {a)-“" Impound any moveable property, '’—In the case of 
an appeal to the Privy Council, the Court has no power, on failure of both 
parties to furnish security as required, to attach any property held by the 
appellant beyond that decreed.— 'Ehoroo Lat v. Ea>it Lai, 5 W, R. Mis. 37- 

Clause (b) — "Taking such ctcurity." -The Court has power to 
require security to be given under this rule even after the decree has been 
executed wholly or in part . — Jariutool Butool v. Soseinee Begun, 10 M. I. A- 
196; Inder Kiimart X. Jaipal Ktimari, 14 0 290, 295:141. A. 1 ; A?ar<i* 
yanan. v. Arimach^Uani, 19 II. 140, 143; Khushaldas v. Chtmanlal. 50 
B. 453 : 96 I. C. 245 : A. I. R 1326 Bom. 425. 

The respondent decree'holder’a failure to give security will not deprive 
him of the benefit of S. 15 of the limitation Act . — Pandey Saldeo x. Srmaft 
Radhey, 5 P. L. J. 33 ; 53 I. C. 9. 

Clause (c) — Power of High Court to grant stay pending Privy Coun- 
cil appeal.—Wben an order, was made by the High Court in appealtbatft 
mortgage suit shoulf ’ ... - - . against that 

was admitted and stay of the hearing®*."® 

mortgage suit, it v be made if the roatenals 

before the Court warranted it, and that Or. XLV, r, 13 covered such a case an 
under this as also the inherent jurisdiction of the Court an order that way 
be necessary in the circumstances of a particular case pending the he.ariog oi 
an appeal to His Majesty in Oonncil naay be made by the High 
ffumar Sorat Kumar v. TheO^cial Assignee, 34 C. W. N.'631: 1291. C. 833. 
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^Yhero in a suit for maiotenanco, n preliminari' issuo whether the 
plaintiff could maintain the suit was tried and decided against the defendant, 
and an appeal from this decision was dismissed on the ground that the 
decision was not appealable, and thereafter the defendant after obtaining 
special leave to appeal to the Privy Coancil applied for stay of all proceed- 
ings in the suit pending the final disposal of the Privy Council appeal, it 
was held that the Court had jurisdiction to accede to such an application 
but the case was nob a fit one for stay of proceedings — Shrt Goverdhanlaljt 
V. Shri ChandraprabhavaU, 109 I. C. 139: A. I. R. 1923 Bom 159: 30 
Bom. L R 126 (distinguishing Lalite^sur v. Bhabessiir, and Bam Narain v. 
Sarnam Das, noted under heading “ Grant of stay by Privy Council 
post). 

‘Where the High Court oiders stay of execution upon the appellant to the 
Trivy Council giving security to the satisfaction of the Subordinate .Tudge, it 
is advisable to specify definitely the time within which the security must be 
tendered and to give such further directions as may be necessary to ensure 
the intention of the Court being carried out. — Kedar Nath v. jHati Lai, 24 • 
C. W. N. 265: 57 1 0. 332. 

The High Court has power to stay execution before admission of the 
Privy Council appeal. It has also power to stay execution even when the 
appeal is admitted by special leave of the Privy Council. See notes under 
heading " Alterations in the Rule, " ante. 

The High Court is also competent to make an order fop stay of execu- 
tion in view of an application by the judgment-debtor to the Privy Council 
•for special leave to appoal.—iVonin Kishore v. Ram Gcfam, 40 C. 955 : 16 
C. L. J 503: 18 I. 0. 207. 


In ai 

the Court in India which has ample power to deal with the matter according 
to the circumstances of the particular case and has knowledge of the details 
which the Judicial Committee cannot possess or.an interlocutory application. — 
Vasudeva v. Shadnjopa, 33 I. A. 133: 29 il. 379 (P. C.) : 4 C. L. J. 101 : 10 
C. W. N. 945 : 16 M. L J. 299. In thiscase the High Court was of opinion that 
it had no power to grant a stay of execution up to the determination of the 
appeal by the Privy Council but its judgment showed that the stay ought to 
be granted, and the Privy Council allowed such a stay of execution -upon 
terms. 

■ . * . • ■■ • ^ .1 Ti’ - » Committee 

is of . ■ ■ ' * ' ■ erant a 

stay-. '• * • it will 

not appoint a receiver of the property under attachment nor take the security 
referred to in Cls. (&) and (c) of sulmilo (2). In such cases, the Judicial 
‘ -...•II* High Court with 

" • ’ .* • ■ ' to act according to 

„ ■ : ■ tlcol V. nosteime 

10 M. I. A. 196, 203, 
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Where the High Court, having declared the admission of an appeal to the 
Privy Council from its decree, refused to stay execution pending the appeal, 
the two Judges constituting tha Court differing as to whether or not the 
case was such that the application shonld be granted , the Privy Council 
decided that their discretion had not been exercised ; v,. 

Dwarkanath, 21 1. A. 170 *. 22 0. 1. 

Grant of stay by Privy Council pending Privy Council appeal,— 
This rule gives the High Court power to stay execntion of the decree bnfc 
it does not give the power to stay proceedings under the decree ; and so the- 
High Court has no power to stay proceedings in a suit following a preliminary 
decree for partition against which it has granted leave to appeal to the 
Privy Council , and the Privy Council which has seizin of the appeal can 
alone do so. — LaltitsJiK'aT v. Bhabesktvar, IS C. W. N. 690*. 9 0, 31 J. 561: 1 
I. C- 812 : Ram Narain v. Hamam Das, 42 A. 170 : 54 1. C. 661 : 18 A. L J. 
142. In the first mentioned case the High Court having refused the Privy 
Council subsequently stayed the proceedings pending the appeal to tho- 
Privy Council. See Laliteshtcar v. Bhabeslitvar, 13 C. W. N. ccisiv 
(275-n.). 

A party to a suit in an appellate Court, who had obtained leave to 
appeal from its decree to Her Majesty in Council, petitioned for the order of 
the latter staying execution of interlocutoiy orders made in execution of 
such decree, and directing payment by tho petitioner to the opposite party 
of large sums without security taken for their repayment in tho event of the 
decree being reversed. This accompanied a petition for special leave to 
appeal against tho8e_ orders. The latter was granted, but it not being 
competent to the Judicial Committee to make any order as to the stay of 
execution, an intimation was made by it to the Court below that it appeawd 
to be the reasonable course that the opposite party should not, pending the 
appeal, be put in possession of the large sums in dispute.— J«£?<r Kumari V. 
Jaipal Kumart, 14 C. 290; 14 I.A. 1 (lO M. I. A. 196 and 832. referred to). 

Clause (d) — “To give such other direction."— Pending an appeal by 
special leave to the Privy Council, tho High Court, on an application by the 
appellant, for an infmm order for continuing a manager under the Eucum’ 
bored Estates Act until final adjudication, or till respondent furnished proper 
security, refused it on the ground that the Code gives them no jurisdiction 
in an appeal not certified by themselves. But the Privy Council, on an 
application by the appellant ordered stay of proceedings at appellants 
lequeBt.— Moftesh Ghandra v. Safrughan. 4 G. W. N. 34 : 27 0. li 26 1. A>^ 
281. 

The plaintiff having obtained a decree, took possession of the property 
on giving security. On appeal to the High Court the decree was Mverscu 
and restitution ordered. The plaintiff then appealed to tho Privy Counci . 
and applied to tho High Court to bo left in possession upon bis 
security. Held, that the High Court had no power to suspend tho resti ' 
tion and plaintiff was not entitled either to keep possession or to 
the dofendants to give security ; but the defendants were entitled w- 

tion without security, — Ra^kissen v. Baroda, 6 W. E. Mis. iH : B- 
Sup. Vol. 605. 
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The principle which underlies all orders for the preservation of property 
pending litigation is thie, that the ultimately successful party in the 
litigation is to reap the fruits of that litigation and not obtain merely a 
barren snccess. — Brij Coomaree v. Ranriek, 5 C. W. N 781. 

“ By the appointment of a receiver ” — The High Court has power 
■to appoint a receiver under Cl. (d), notwithstanding that the appeal was 
admitted by special leave of His Majesty in Council, — Baja TVdztr v. Rani 
-Jayadamba, 52 I. C. 407 : 4 P. L J. 482, 

Hi^h Court’s power to amend its decree after grant of leave to 
-appeal to Privy Council. — The High Court is not restricted in any way 
by Or. XLV, r. 13 from amending itsdecree even after leave to appeal to Privy 
'Council has been granted. — Aghora Kumar v. Mahomed Mv.sa, 11 C. L. J. 
155 : 5 I. G. 723 ; Barhamdeo v. Harmanogt, 18 C. W. N. 772 : 20 C. L J. 
18 : 23 I. G. 419 ; Trikha v. Mathu Ram, 116 I. 0. 459 : A. I. E. 1929 Lah. 
-427 : 30 Pnnj. L. E. 253. 

Appeal. — An order refusing to stay execntion in the exercise of the 
discretion given to the Court under this rule, is not a decision which affects 
the merits of any question between the parties by determining a right or 
liability, and no appeal from such an order will lie under Cl. 16 of the 
Letters Patent.*— iLfolw6j> Proiod v. Adhthari Kunxoar, 21 0. 473 (8 B. L. E. 
•433 and 17 0, 455 referred to). See also Raja Durga Prasada v. Baja 
Mallikarjuna, 24 M. 353 (14 M. 88 commented upon and 23 M. 329 
•distinguished). 


14. (1) Where at any time during the 
Increase of sflca. pendency 01 the appeal, the security furnished 
** either party appears inadequate, the Court 
may, on the application of the other party, 
require further security. 

(2) In default of such further security being furnished 
as required by the Court, — 

(а) if the original security was furnished by the appel- 

lant, the Court may, on the application of the 
respondent, execute the decree appealed from as 
if the appellant had furnished no such security ; 

(б) if the original security was furnished by the 

respondent, the Court shall, so far as may be 
practicable, stay the further execution of the 
decree, and restore the parties to tho position 
in which they respectively were when the 
security which appears inadequate was furnish- 
ed, or give such direction respecting the subject- 
matter of the appeal as it thinks lit. [S. 609]] 
COMMENTARY. 

Alterationa. — This role corresponds toS. 603,C. P. Code, 1832, with 
£ome verbal alterations. 
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force orders of 
Kiog in Cocncil. 


15. (1) Whoever desires to obtain execution of any 
order of His Majesty in Council slmll apply bv 
petition, accompanied b,v a certified copy of 
the decree passed or order made in appeal and 
sought to be executed, to the Court from irhicn 
the appeal to His Majesty ^vas preferred. 

(2) Such Court shall tmnsinit the order of His Majesty in 
Council to the Court which passed the first decree appealed 
from, or to such other Court «as His Slajesty in Council b} sue 
order mav direct, and shall (upon the application oi eit er 
party ) give such directions as may be required for the execu- 
tion of the same ; and the Court to which tlic said order is so 
transmitted shall execute it accordingly, in the manner an 
according to the provisions applicable to the execution oi i = 
original decrees. 

(3) When any monies expre^^sed to be payable in British 
cunency are paj’able in India under such order, the amoun so 
payable shall be estimated according to the rate of exchange 
the time being fixed at the date of the making of the order 
the Secretary of iState for India in Council with 

rcDce of the Lords Commissioners of His Majesty^s Trcasi , 
for the adjustment of financial transactions between 
Imperial and the Indian Governments. 

(4) Unless His Majesty in Council is pleased otberw^e- 
to direct, no order of His Majesty in Council shall be 

tive on the ground that no notice has been served on oi g 
to the legal representative of any deceased opposite 
deceased respondent in a case, where such opposite par y 
respondent did not appear either at the hearing in the , 
whose decree was complained of or at any proceedings s 
sequent to the decree of that Court, but such order 
the same force and effect as if it had been made bemre _ 
death took place. 


COMMENTARY. 

Alterations. — This rule corresponds to S. 610, C. P. Code, 1633, 
some alterations and omissions. 

Paras. 3-— 4 of the old section which related to eiecatlon of 
against the surety and the proviso attached thereto, have ® j-Iqqs 

The reason for the omission is, that S. 145 of the Code contains P 
for enforcement of decrees against sureties. 

The words “ enforce ” and ** enforcement'' which stood before tho 
" execute " and “ execution ’’ in the old section, have also been ora* e 
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In Bub-rule (3) tho words “ a< iRe rfa/c fl/ wolrngo/ the order" have 
been added before t))o words “ by tbo Secretary of State”. Sub-rule (4) was 
added by Act XXYI of 1920 in order to prevent delays in the disposal of 
Privj’ Council appeals 

“ Whoever desires to obtain execution ” — An application to obtain 
execution under sub-rule (l) by some of the plaintiffs does hot entitle all of 
them to apply under 8ub-;ule (2) for execution to the Court to which the 
order of His Majesty in Council 13 Sent tor execution under that suh-rule, 
unless the decree was passed in favour of all the plaintiffs jointly. — Maharaja 
Iiave7ieshwar v Rat Daijnatkt 2 P. L J. 49G : 40 I C. 50S 

Where a party to whom the Order in CouneU, in accordance with the 
ordinary practice, was issued, delays or refuses to lodge the order with 
the High Court, the opponent can apply to the High Court, under 
Cl. 0) of this rule, with a certified copy of the order and ask fora sum- 
mary order on the party to lodge the order which had been entrusted to 
him so that execution might follow in terms of the judgment of the 
Board — Soitrcndra v Bart Prasai, 6 P 461 : 53 I. A. 89 : A. I. E. 1926 
P.0.31 941 C. 813 

“ Execution.” — .A person desiring to obtain execution, oven if it be by 
way of restitution, must appb in the first instance to the Court indicated 
by this rule because " execution” includes restitution as stated in S, 144.— 
Damodai Das v. Bir; Lai, 37 A. 507. The provisions of this rule are 
mandatory so tlftt if the petition is presented to a different Court, the 
execution application is liable to bo dismissed ; Bkagwanta v. 2amir, 3 P. 
696: 78 1 C 766' A. I. E. 1934 Pat. 576. 

“To the Court from vrhioh the appeal to His Majesty vras pre- 
ferred.” — A paity in a suit, desirous of executing an order or judgment of 
Her Majesty in Council, ought to apply to the Court from which the appeal 
was finally brought to the Queen in Council ; and it is the duty of such 
Court to give- directions for executing the decree to the Court of first 
instance by which the suit was originally tried. — In re Barlow v. Orde, 18 
W. R. 175. 

“ Certified copy." — Before n decree-holder in the District Court can 
obtain execution of a decree which has been affirmed by the Privy Council, 
ho must produce, on the application for execution a certified copy of the 
order passed by Her Majesty in Council. — Juggernalh Sahoo v. Judoo Boy, 

5 0. 329 : 4 C. L. R. 337 (20 W. R Ul/oUotpcd). 

The provisions of this rule are not to bo construed as restricting the 
only admissible evidence of an order of Her Majesty in Council, to a 
certified copy, on an application for execution made under such rule. 
They must bo read as directory, having the obj’ect that proper informa- 
tion regarding the order ehall bo supplied to the Courts in India. When 
the original order (given to the successful party) bad not been filed in tbo 
High Court, so as to enable the proper officer to supply a certified copy ; 
held, that a copy, though not certified by him, might accompany a petition 
for execution under this rule. — IlurrishChundtr v. Kali Sundfri, 10 I. A. 4: 

9 0. 482 : 12 C. L. R 511 (P. C.). 
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-appeal to the Privy Council does not disontitlo him to such relief.— BaI«so>n» 
Iyer v. rentflfflsami Naiclten, 76 I. C. 319. 

■When the order of His Majesty in Council has boon transmitted to the 
lower Court at the instance of one of the successful parties, it is not necessary 
that any other person interested in the execution of the decree should obtain 
-a separate transmission of the oidor. — Karttppayi v. Ramasicami, (1933) 
M. W. N. 589: 62 M. L. J. 693: A. I. E. 1932 Mad. 440. 

Bate of exchange.'— Under Cl. (3) of this rule the amount payable 
must be estimated at the rate of oxohango ” for the time being fixed by 
the Secretary of State for India in Council,” and the words “for the 
time being ” mean the year in which the amount is realised or paid or exe- 
•cution tahon out, and not the year in which the decree was.passed. — Param 
Sukh V. Earn Dayal, 8 A. 650 (dissented from in Dakhina Mohan v. Saroda 
Mohan, 23 C. 357, which has been followed in Abdul Rye\. Gajraj 

Sahai, 25 C. 233 : 2 C. W. N. 89). 

Costs and mesne profits.— It is settled law that whore a decree is 
silent as regards interest or mesne profits subsequent to the institution of 
the suit, the Court executing the decree cannot assess or give execution (or 
•such interest or mesne profits. — Arunachllam v. Aninachellam, 15 M. 203; 
Sadasiva PiUai V. EamaUnga Piffai, 2 I. A. 219 • *16 B L R. 333 : 24 
V/. R. 193. 


performance of such order as might bo made by the Privy Ooimeil,'’ and the 
appeal was subsequently dismissed, no order being made as to mesno profits ; 
held, that the decree-holder was entitled to mesne profits from the date of 
the decree until ho was put in possession and that the amount of such roosno 
profits should be determined by the execution department.— Chiinder 
v.Laidlav,5 0. L R. 189 (15 B L. R. 333: 2 1 A. 219: 24 W. R. 193 
■referred to). 

■When the Privy Council docroo not only a certain specified sum as the 
• costs of the appeal to Uis Majesty in Council but also awards the costa incur- 
red in the Courts in India, the dccreo-holdor is entitled to the costs of trans- 

].■* *• * ' * it to England — Asjur ,Ui 

- ’* •• . • r Y, Loftj, 9 B. L. R. App. 

« . ■ • : •••■.. IB. Li R Av.22-note: 15 

W. R 350 ; Saroda Prasad v. Luchmspat Sinyh, 9 B. L. R 23-«or». 18 W. R. 89; 
and Nil Madhub v. Dtssumbhur, 21 W. R. 411. 

Costs of printing and translation, certified by the Deputy Registrar of 
the High Court, are a necessary part of the costs of an appeal to the Privy 
•Council. Ths amount of sneh costs is left to bo ascertained by the High 
Court, and is not assessed by the Privy Council office. — Earn Coomar v. 
PrOJWfifio Cooniar, 10 C. 106. 

A party to a suit whoso case has been dismissed in both the lower 
Courts with costs, is entitled, when the decrees of the lower Courts a 
irovorsed by the Privy Council and the case remanded for re*trial, to ap 
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for a refund of tbo costa already paid under tbo decrees of tbo lower Courts, 
but not for interest on such coats. Such an application need not bo made 
to the Privy Council, bub may bo made to tho Couit in which Iho sulb was 
institutcu -Doiab Allfj v. Abdul Azee::, 4 C. 229 ■ 3 0. L, B, 30S. 

Limitation for execution of decree of the Privy Council. — An 
application fo! execution under this rulo is governed byAib. 183 of tho 
Limitation Act — TiibiLram v. Badri, IV. L -T, 385; Chutterpat v. Saila, 
20 C W X 880 (F. B ). Whore an appeal is jireferrod to the Privy 
Council fiom the decree of a High Court, hut tho appeal is dismissed for 
want of prosecution, tho order of tho Judicial Committee does nob amount 
to a decree for purposes of Umitation or for any other purpose — Abdul 
V. Jaivahtr, yd A. 350 (P. C.) ; Balnk Nath v. Jfimni Dei, 3G A. 234: 
41 1 A 104 23 I C. 644; 18 C W. N. 740. 

As to the mode, oj enforcement, attestation and rejtstration of sccurii>j-h>nd, 
see note<i under S. 245. 

Letters Patent Appeal *— An order of a Judge presiding over the 
Privy Council Department in the High Court, rejecting an application for 
execution, la final order, and is a judgment within the toeaniog of Cl. (15) 
of tho Chaitei, and is Ihcrefoio appealable. Per Garth, 0. J. — That the 
duties of a Judge in dealing with the oioanlug of decrees of the Piivy 
Council are purely ministerial, and that anv order made in such capacity is 
not aripeulable — H«rris?t Chuvder v Kalt Sunderi, 9 C. 4B2 : IQ I- A, 4 : 
12 C. L E 511 

Interest on costs. — No interest on costs can be allowed by any Court 
in this countiy wlierc it is nob allowed by tbo Privy CouncU. — Dakhina v. 
5a70<?cr, 23 C. 337 , Forester v. Secretary of State, 4 1, A. 137 ; 3 C. 161, 

1 0. The orders mnde by the Court which executes the 
order of His Majesty in Coxrncii, relating to 
Appeal fjo™ such execution, shall be appealable in the Bame 
manner and subject to the same rules as the 
orders of such Court relating to the execution 
of its own decrees. fS. 611.3 

COMMENTARY. 

Alterations. — This rule corresponds to S. 611. C. P. Code, 1882, with 
some omissions and alterations. The words “ enforce " and “ enforcen^ent," 
which occurred in tho old section before the words “ execute " and " execu- 
tion,” h.we been omitted. The other alterations are merely verbal. 
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REFEREHCE. 

1 . Where, before or on the hearing of a suit or an appeal 
in which the decree is not subject to appeal, or 
Motstion”" High execution of any such decree. 

Court question of law or usage having the force 

of law arises, on which the Court trying the 
suit or appeal, or executing the decree, entertains reasonable 
doubt, the Court ma}’, cither of its own motion or on the 
application of any of the paities, diaw up a statement of the 
facts of the case and tho point on which doubt is entertained, 
and refer such stalcment with its own opinion on the point for 
the decision of the High Court. [S. 617.] 

COMMENTARY. 

Alterations —This rule corresponds to S. 617, d. P. Code, 1883, with 
some Alterations and omissions ; it should be read with S. IIS. 

The word “ where ’’ has been substituted for tlie word " if “ wherever it 
occurred in the old section. Tbo words 5ni;ccno o/yjiraf ” have boon 
substituted for tho v.ojd '‘Coal,” which cccuircd in tho old section. The 
Word ” final” means, conclusive or decisive, that is, not open to review- 
er levision ; henco the words ” fo opprnf ” have been substituted 

for it. 

Tho -woids ” on tho construction of a dccument, which construction 
may affect the merits,” have been omitted. Tho icason for the omission 
will appear from the following Hepoit oj the Special Commtllce ; — 

" The words ” on tho construction of a document, which construction 
may affect the merits,” have been omitted, as thev appear to be suflicicntly 
covered by tho power to refer any question of law.” 

Court . — See notes under S. 113, ante. 

Necessary conditions of reference — Reasonable doubt. — Tho powers 
of the Subordinate Judiciarj’ to make a reference for tho opiniou of the 
High Court aro hedged in by certain conditions and limitations which aro 
to bo found in this rule. A right of refcrenco is fundamentally different 
from a right of appeal. The former vests In tho Court aud the latter vests 
in the suitor. The High Court cannot entertain a reference from a Subordi* 
nate Civil tribunal unless certain requisite conditions arc fulfilled and it is 
necessarj’ that tho reference should bo naadc in a pending suit or appeal 
arising out of a suit in which no nn'eal or further appeal is permissible, and 
that it should relate to a question of law on which the Court making the 
reference has a reasonable doubt.— v. Bcdhiya, 50 A. 839 : A. I. R. 
1928 All. 371 (F. B.) : 26 A. L. J. 729— (Per Sen, J.). 
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A refereBcs latider this role can onlj: be made •when the Jedge trying 
the suit entertains b reasonable doubt on a question of lavr or usage ha^ng 
the force of law and be cannot ordinarilr entertain a reasonable doubt on 
point of law clearly decided by the rulings of the High Court of his 
Presidency unless the aetboritT of Ibe decision can be questioned by virtue 
of anything said or decided in PriTy Council. — Bhar.aji iJeo/t r. Joseph JOs 
Brito, ?0 B 226 (21 B. 193 referrei io). See also Karu KoU r. Chir:a BhosU, 
13 B. : Ftlhvsham v. Dunn, (J914) Ponj. Bee. Ko. 8. p. 22 : 20 I. C, 191 
If the Court has no reasonable donbt, it should not make a reference merely 
because it is asked to make one. — D^troodjee r. JIunicipzl Corpornih-^^ of 
Bar.^ocn, 1 R. 220 • 76 I. C. 519 • A. L B. 1923 Bang. 193. 

Order XLVl, r. 1 appbes when donbts arise in the proceeding of a suit 
or appeal or esecation or other proceeding. This rule was cot intended to 
provide for suppositions cases which do not naturally arise in a proper 
proceeding before the Conrt.— HlaharKmad Rajt x. A'hrnadbhai,^5 3.Z2.'i, 
See Sttrish Chunder v. O'Brien, 14 W. R 24S, 

Tbs High Court can only express its opinion upon a matter referred to 
it when three conditions have been complied with; (1) that the Court 
referring the matter entertaios a reasonable doubt upon some question of 
law, l2) that it states what the point is upon which the doubt is enter* 
tamed, and ',3) that it gives a stateneat of the facts containing an erpressfoa 
of opinion on the point which is referred to the decision of the High Court.— 
Garltng v Sict&tory of Siaie, 30 C. 453. 

‘*In which the decree Is not subject to appeal.” — Areferesceto 
the High Court is authorised by this rule only when the decree is not 
subject to appeal. — Bangui x. Bhaiji, 11 B. 57 ; Krishna x. Ram Kumar, 
7 C. L. E 144 : Secretary of State v, Tacal. IS C. 234 ; Ontr.tal Ijoan .4ssccso- 
ticn Ltd X Batch, 17 B. 735 ; dfcAottf v. Chudasama, 12 B. SO. 

iso reference under this rule can be made i" ‘ • if • • •r''*"''’. 

the decrees are subject to an appeal. — Bhadri .\.:rv iii -’.’rv 

107 I C 649 ' A I. B 1927 JIad. ZJ79 : 54 31. L. J. tiu ; 3J .'d. L. x. CjT. 

"R'here, therefore, the applicant presented an application to a Sab*Ja3g3 

praying that the adjustment of certain decrees might be certiued, and tha 
Sub-Judge being of opjoion that the application could not be granted, 
inasmuch as the rtiecution of the decree was then barred by limitation, 
referred the ease to the High Court under this rule. Meld, that the question 
could not be referred, as the order applied for to tbs Sub-.Tudge was app^^b 
able under Ss. 2 and 47 of the Code. —Bens’*' v, Bhaiji Marfixan, 11 B. 57. 

Where the lower Coiwt referred to the High Court under this rcls the 
following question, viz., if, after a preliminary decree had been passed in a 
mortgage suit the sole defendant bad died and no steps had been taken m 
time to bring on record tbe l^al representative, a final decree can esver- 
thsless be passed or the suit abated ; held tbs reference was incompetent 
sines whichever way he might detade tbe matter, the decree would bs apps^* 
able. — Barju Bistcal x. Kiinja Eehari, 10 P.471: 133 I. C. 767: A. I- B. 
1931 Pat 353 : 12 P, L. T. 903. 
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A question arising in execution of a decree canuot bo referred for the 
decision of the High Court under S. 617, C. P. Code, 1882, except where the- 
decree is final.~Onenfaf Loan Association v. Batch, 17 B. 735; Zlahant r. 
Chudasama, 12 B. 30. 

It is only when a matter cannot como before the High Court as a Court 
of Appeal that a reference can bo made under S. Gl7, C. P. Code, 1832.— 
Krishna Nath v. Bam Kumar, 7 G. L. R, 144; Secretary/ of Slate v. Fazal 
18 C. 234. 

A Munsif, being of opinion that ho had no jurisdiction to entertain a 
particular suit, made an order returning the plaint for presentation to the 
proper Court. The District Judgo, on appeal, entertaining a doubt upon the 
question of jurisdiction, made a reference under this rule. Beld that, as the 
order of the Munsif is an appealable order and not a final decree in the suit, 
the High Court had no jurisdiction to entertain the reference. — Bamphul v. 
Diirga, 7, A. 815. 

A bail-bond was executed to a Munsif. who expressed no doubt as to- 
the amount of duty to be paid, and made no application to bare the case 
referred. The District Judge referred the case to the High Court. Beld 
that the District Judgo was not authorized to make the reference. — Be/erenee- 
under The Indian Stamp Act, 1879, 11 M. 38 (F. B,). 

The order made by a District Judgo on an application for probate, 
not being a final order, cannot bo referred for the opinion of the High- 
Court under S. 617, 0. P. Code, 1882. — In the matter of 'il/enoftnr Mookerjee,, 
5 0. 766. 

Tho question as to the amount of security required on granting an- 
application to stay execution is a question relating to execution as contem- 
plated by S. 244, C. P- Code, 1882 (S. 47), ond therefore an order deter- 
mining that question is appealable under S. 2, C. P. Code, 1882, and no- 
reference would lie under this rule. — Ishxvargar v. Chudasama, 12 B. 30. 

Reference not authorised by this rule.— Order XLVI, r. 1 does not 
authorize a reference, except on a point arising in a litigation between the 
parties in a suit, or appeal, or in a matter wherein the Court is called on to 
adjudicate, that is. to pronounce on tho opposite pretensions of contending 
parties. An enquiry into tho professional conduct of a pleader with reference 
to a case cannot be a proper subject of reforonoo under this rule. — Yashvant' 
Narayan v. Desouza, 12 B. 78 ; Mohamad v. Ahmadbhai, _ 26 B. 327. Nor can 
any reference be made in a proceeding other than a suit or an appeal in a 
suit oven by virtue of tho provisions of S. 141 above. — Damodara v. Kittappa, 
36 M. 16 • 10 I. C. 879 : Tancred v. MuUiek, 84 I. C. 643 : A. I. E. 1925 Cal. 
391. 

This rule me * ' ‘ *• 

in the trial of the 
review of judgmoi 
suit. — Donomally 

Tho Full Bench of a rrosidouoy Court of Bmall Causes cannot slate a. 
case for the opinion of tho High Court on. an application for a new trial. 
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-made under S. 37 of Act; XV of 1882. — Oakshott v. The British India Steam 
-Navigation Co. Ltd., 15 11. 170. 

This rule does not contemplate a reference as to the proper Court-fee 
payable on a memorandum of appeal. — Pir Baksh v. Faiz Makomed, (1906) 
A. W N 180. 

The High Court has no power to review a judgment passed by it on a 
reference from a Sub-Judge with Small Cause Court powers. The judg- 
ment of the High Court in such a case is not a decree or order, hut it is 
•simply a statement of the grounds in ‘conformity with which the lower 
Court is to dispose of the case. — Itam Chandra v, Sitaram, 10 B. 68. 

Practice and procedure on reference.- — In making a reference under 
this rule, the precise question of law or usage having the force of law must 
be formulated ; a general question without stating the precise question 
arising in the case should not be referred. — Ralli Brothers v. Goculbhai 
Mnlchand, 15 B. 376. See also Ishtoardas v. Kalidas, 20 B. 779. 

x\ party requiring a Judge to malio a reference to the High Court, must 
do 80 before the Judge has delivered his judgment. — Bank of Bengal v. 
Vyabhofj Gangji, l(i B. 61S. 

The Small Cause Couit passed a decree for tbo plaintiff, but contingent 
upon the opinion of the High Court, which decided that the plaintiff could 
not recover: Hefd, that tho Small Cause Court, on receipt of the copy of 
the judgment of the High Court, was bound to enter judgnaent for the 
defendant. — Yule <£ Co. v. Mahorned Sossain, 24 C. 129: 10. W.N. 71 
(dissented from in Moll v. Ltichmi, 25 C. 505 : '2 C. "W. N. 283 (F. B )). 

On a reference under Ss. Gl7 and 647, C. P. Code, 1382 (Or. r. 1 

and S. 141), held, that the word ‘land’ includes land covered by a house, 
and consequently a suit for house-rent, unless due under a written contract 
signed by a defendant is not cognizable in a Village Munsif’s Court- — Nara- 
yanamma v. Kamakshamma, 20 M. 21. 

■When, upon an application for a new trial, the Judges of the presidency 
Small Cause Court differ in their opinion as to any question of laW. find the 
majoiity without ordering a new trial reverse the decree of the Judge who 
tried the suit, the Court is bound to state a c.is6 for the opinion of the 
Court under S. 69 of x\ot XV of 1882, — Seshammal v. Munnsami, 30 M. 353- 

On a reference to the High Coart under S. 617, C. P. Code. 1832, by 
a Court of Small Causes, held, that Ss. 37, 28 and 29 of the Legal Practi- 
tioners Act (XVIII of 1879) do not relate to any arrangement or jigeeemept 

made between a litigant and his own’ pleader as to the receipt cjf the fees 

which are actually allowed upon taxation. — Baziuddin v. Karim Bakhsh, la 
A. 169 (9 U. Z75foUoK'ed). 

A reference to the High Court under this rule is not bad, merely 
because it arises out of the action taken by a third person not a partj’ to fcuo 
suit. In this case the reference was made at the instance of the 
who was not a party to the suit. — PitrshoUam v. Balvant, 32 B. l‘^7 : m 
Bom. L. R. 13 : 3 M. L. T. 135. * 
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2. The Court may cither stay the proceedings or proceed 
Court may pass the casc notwithstanding such reference 
decree contingent and luaj* pa^^s a decree or make an 01 der con- 
npon decision of tingcnt npou the decision of the High Court 
High Court OJJ pQjjjt referred ; 

but no decree or order shall be executed in any case in 
which such reference is made until the receipt of a copy of the 
judgment of the High Court upon the reference. [S. G18.] 

COMMENTARY. 

AUerations. — This rule correspontls to S. G18, 0. P. Code, 1832, with 
some nltemtioDS. 

In para. 1, the words "make an" have been added before the word 
“order”; and the word "decision" 1ms been siibstitued for tho word “opinion,” 
which occurred in the old section, before tho words “of tho High Court.” 

In para. 2, the words " bni no deem or order shallheexecuted" hzve 
been substituted for tho words “ but no execution shall be issued, property 
sold, or person imprisoned,” which occurredi in tho old section. 


3. Tho High Court, after hearing tho parties if they 
appear and desire to bo heard, shall decide the 
point so referred, and shall transmit a copy of 
its judgment, under the signature of tho 
Registrar, to the Court by which the reference 
was made; and such Court shall, on the receipt 
thereof, proceed to dispose of the case in con- 
formity with the decision of the High Court. [S. 619.] 


Jadgmeot of 
High Court to be 
trantmltted, aad 
caie disposed of 
accordingly. 


COMMENTARY. 

This rule corresponds to S. 619, 0. P. Code, 1882, with some modiGca* 
tions. 

“ After hearing the parties." — Tbo words “ a/Ier ftflartnsr the parties 
if they appear and desire to be heard" have been substituted for the 
words “ shall hear tho parties to the case in which tho reference is made, 
in person or by their respective pleaders," which occurred in the old section. 
The alteration in the language seems to have been made to make it clear 
that the parties may be heard only when they appear and desire to bo 
heard ; but according to the wording of tho old section it was incumbent 
upon the High Court to hear the parties even if they had not appeared. 

" Dispose of the case.” — The Calcotta Small Cause Court passed a 
decree for the plaintiff but contingent upon the opinion of tho High Court, 
which decided that the plaintiffs could not recover. The judgment of the 
High Court was transmitted to tho Small Cause Court, and the Small Cause 
Court Judge, instead of entering judgment for the defendants, allowed the 
suit to be withdrawn by the plaintiffs ’ to bring a fr uit. 

Held, on revision, that the Small Cause of the co e 



2490 


CODE OP CIVIL WlOCEDUnE 


Sch. I. Or. XLVI. 
rr. 3'5. 


judgment from tlio High Court was bound to ontor judgmont for tbo defon- 
dnnt and to dispose of tho caao in conformity witb tbo decision of tho Iligh 
Court.~y’w/c A, Co, V. Mahomed Xlossain, 24 0. 129. 

Tho High Court has no power to roviovv a judgenont passed by it on a 
Toferonco from n. Small Gauso Court. Tho judgment of tho High Court in 
such a case is not a decree or ordor. but is simply a statement of tho ground 
in conformity with which the lower Court is to dispose of tho case as 
provided by tliis rule.— Jfamnchnnrfro v*. Sitaram, 10 By 69. 

Colts of refer- 4. Tho co.sts (if any) consoqupnt on a 

enco to High reference for tho dcci.sion of tho High Court 
Court siiall be coBt<5 in tho case. [S. 620.] 

COMMENTARY. 

AUerallons —This rule corresponds to S. C20» 0. T. Code, 1882, with 
some alterations. 

Tho wold "the” has boon added in tho beginning, and tho wo^ 
“ deetston” has boon substituted for tho word " opinion," which occurred in 
tho old seotion. 

Coats — UnJoc tUia rule tho cost of a rcforonco to tho High Court 
cannot be dealt with aoparatoly, but iniiat bo dealt with when oworJing tho 
costs of tho suit, Tlioy aro, bowovor, in tlio diecrotioo of the Court, ana 
nood not necessarily follow tho orent of tho suit.— r. Mathocra Dass^ 
IQ 0. Q07. 

5, Where a case is referred to the High Court under 
rule 1, tho High Court may return the case for 
Power to alter, amendment, and may alter, cancel or set aside 
cotttt I dccreo or order which tho Court making 

reference. tho reference has passed or made in tho case oijt 

of which the reference arose) and make such 
orders as it thinks lit- fS. C21.] 


COMMENTARY. 

Alterations — This rulo corrospouds to S. G21, 0. 1?. Code, 1832, with 
some altorations.of a verbal character. 

The word ''Wicro " has been substituted for tho word "whon," and 
the words " or made,” have been added after tho word " passed.” 

" For amendmont." — Where tho throe conditions mentioned m 
Or. XLVI, r. 1 are not complied with, tho High Court can under this rule 
return the caso to the lower Court for amendment.— v. Secretary <v 
State, 30 0. 458. 

Power of High Court to Quash the order of reference. — This rule 
is wido enough to enable tho High Court to quash tho order of reioronc 
itself which tho Subordinate Court has made . — Kfishnarao v. LaKihman, 
118 I. 0. 692 : A. I, R. 1929 Bom. 30; 30 Bom. L. R. 1627. In this case 
rofarenco was made by a Judge of the Small Causes Court without dohvering 
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judgment in connection with a suit involving n small amount, viz., Ra, 300 
on certain points of law under tho Limitation Act of such a nature as to 
have caused disagreement between various High Courts in India. Looking 
at tho matter from a practical point of viow, there was no likelihood of 
the reference being heard by tho High Court for 18 months or more 
although the referring Judge rcquoste<l the matter to bo disposed of promptly ; 
the amount involved was vorj’ small : there was no possibility of having 
the advantage of arguments of pleaders as there was no appearance for tho 
respondent and a counsel only appeared to argue on his behalf as amicus 
curies at tho request of the High Court. Considering these circumstances 
the High Court cancelled the order of reference and returned the papers to 
the lower Court with directions to hear and determine tho case according 
to law 

6- (1) Where at any time before judgment a Court in 

wliich a Ruifc Jias been in^jfcifcuted doubts ^rho- 
power to refer to thcr the Ruit is cogDizablc by a Court of Small 
High Court quM- (j<j,„scs ov is Dot SO cognizablc, it may submit 
imln rccovd to tbe High Court with a state- 
cangea. inout of its roasoDS for tho doubt as to the 

nature of the suit. 

(2) On receiving the record and statement, the High 
Court may order the Court either to proceed with the suit or 
to return the plaint for presentation to such other Court as it 
may in its order declare to be competent to take cognizance of 
thesuit. [S.C46.A.] 

COMMENTARY. 

Alterations. — Tins section corresponds to S. G4G-A of tho 0. P. Code, 
1882, with some verbal changes only. 

“ At any time before judgment.”— A rcforonco under Or. XLVI, r. 6 
can only ho made before judgment.— Piico/ffra* v. Sadashivdas, 24 B. 310. 

7 . (1) Where it appears to a Pistrict Court that a Court 

subordinate thereto has, by reason of erroneously 
Power to holding a suit to be cognizable by a Court of 

fo'r *reYi«fon'*pM- Causos OT Dot to be so cognizable, failed 

cVe7i n g 8 had , to cxercise a jurisdiction vested in it by law, or 
ooder mUtake as exorcised a jurisdiction not so vested, tho 
to jorisdiction In district Court may, and if required by a party 
Bmaii causes. shall, submit tho record to the High Court 
with a statement of its reasons for considering tho opinion of 
the subordinate Court with respect to the nature of the suit to 
be erroneous. 

(2) On receiving the record and statement tho High 
Court may make such order in the case as it thinks fit. 

C. F. 0.—137 



2492 


coDK OP civil rnooEDURK 8cb. I. Or. XLTI. 

r. 7. 


(3) With rospoci to any proceodingR Bubscqncnt to decree 
in an}' ease submitted to the High Court under this rule, the 
High Court may make such order as in the circumstance 
appears to it to be just and proper. 

(4) A Court subordinate to a District Court shall 

comply with any requisition M'liicb Ibo District Court may 
make for any iccoid or information for Ibe purposes of this 
rule. [S. G-iG-B.] 

COMMENTARY. 

Alterations. — Tiiia nilo corre3i‘on<l<? to S. G1G-I5 witli some verbal 
changes only. 

Applicability of this rule. — This rnlo does not apply to everj- case in 
Vr'lijch a Court ot Small Canaos baa fnilod to oxerciso a jurisdiction vested in 
it by law or baa exorcised tv jurisdiction not vested in it by law, l)ut only to a 
restricted number of eucli c.vso3, nniriffy, llioso cases, in wfiicfi a Court of 
Small Causes has erroneously bold a suit to bo, or not to bo cognizable by it. 
"Wbero no question ns to tbo Court’s jiiri'dictjon was raised bj cither party, 
and tbo Court proceeded to iudgmont as if tlio c.\so was properly cognisable 
by it, the Hifili Court refused to itilorforo upou ft roforonco under this rule.*— 
Sam Lai v, ICabid Singh, 25 A. Ip5. 

Small Cause suit tiled asor.HiiaTy' suit by betb tbo lower Courts— 
Or. XLVI, r. 7 is an enabling rule and does not cut down the jurisdiction of 
the appellate tribunal . — Sri Ila/a Smhadri v. Chelasane Bhntlravua, 30 M. 

41 : 1 M. L. T, 414. 

A plaint in a small cause suit was returned under S. 23 of Act IX of 
1887, for presentation in the ordinary Civil Court, which tried the suit and 
passed a decree. On appeal the decree w.a3 reversed on the ground that the 
Munsif bad no jurisdiction to tj-j' tbo suit. Held, that, having regard to 
Sa, 646-A and ClG-B of the Code, 1833 (Or. XLVI, rr. G and 7) it is doubtful • 
whether tbo appellate Court would have been ri^lit in dismiBsing the suit 
for want of jurisdiction. — Mnhaviaya v. Nilya Uari, 23 C. 425. 

Powers Of High Court under this rule. — Notwithstanding S. 16 of 
the Provincial Small Cause Courts Act, the High Court has, on a case being 
submitted to it undov this rule, full power to cousidcr the matterof juris- 
diction, or to deal with it on tbo merits, so as to do substantial justice 
without putting the parties to the expense of a fresh trial. Whoro a suit 
Cognizable by a Small Cause Court was tried both in the Munsif’s and 
District Judge’s Courts without objection to the jurisdiction, held, on a second 
appeal to the High Court that this rule must be read with S. 16 of the Provin- 
cial Small Cause Courts Act, so as to modify jla full offect in the case wrongly 
tried by an ordinary Civil Court,' and taken in appeal to the District Court. — 
Suresh Ckunder v. Krisio Ban^ni, 21 C. 249 (1 C. 123 : 24 W. B. 478 referred 
to). Followed in Porainesfueoran V. Vidmu, 27 M. 478 (26 M. 176 not follou'ed). 

See also Parameshwari v. 'Jagat, 19 C. W. N. 900. A contrary view was 
however taken by the Madras High Court in Kollipara v. Kankipati, 33 M. 

323 (F. B.) in which it has been held that the High Court should in such a 
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caso sot aside tho decroo of tho District Court as having hoon mado without 
jurisdiction and then disposo of the CISC on tUo merits oithor restoring or 
not restoring the decroo passed by tho Munsif as may in its disorotion appear 
best. The same view was adopted by tho Bomb.ay High Court in Sankarbhai 
V. Somabhai, 25 B 417. Tho Allahabad Iligh Court, in Abdul Majid v. 
BedyaJhar, 39 A. 101. followed tho above Full Bench decision of tho Madras 
High Court in 33 M. 323 (P. B.). 

The Court should state its reasons'. — When a reference is made to 
the High Court under this rule, tho Court which makes it should state its 
reasons for con.sidoring tlio opinion of tho Subordinate Court with respect 
to tho nature of tho suit to bo erroneous.— CA/iOfft v. JatralnV. 23 A. 293: 
3 A. L. J. 23 

"District Court shall submit, if required by a party." — ’Where a 
Small Cause Court Judge returned a plaint for presentation to a Mnnsif, 
who again returned it, being of opinion that the suit was cognizable by a 
Court of Small Causes, and tho plaintiff thou applied to tho District Judge 
to submit tho record for tho orders of the High Couit, held, that tho 
District Judge was hound under this rule on tho requisition of tho plaintiff, 
to submit the record, although the plaintiff might have appealed to the 
District Judge against tho order of tho Muusif.—Si'rtsow v. Me Master, 13 
U. 344 * See also Snresh Chnnder v. Krista Bunotnt, 21 C. 219 (251). 

The Judicial Commissioner’s Court of Nagpur bag held that under 
Or. XLVI, r. 7 the District Judge is bound, if required by a party, to submit 
the record to the High Com t with a statement of his reagons. For this 
purpose it is immaterial whether tho older forming tho subject-matter is 
that of a Small Causo Court or by a Subordinate Judge. — Cantonment Board, 
Jubbitlpore v. Phulehand, 137 1. C 88 : 23 N. L. B. 54 : A. I. B 1932 Nag. 70. 

Before a District Court can make a reference under this rule it must bo 
of opinion that the Subordinate Court bag erroneously held upon the point 
of jurisdiction in regard to tho particular suit before it, and that, therefore, 
the matter is one in which tho interference of the Hign Court should bo 
sought. The word " shall ” in 3. 646-B, Cl. (1), 0. P. Code, 1882 
(Or. XLVI, r. 7) is not mandatory, but diicctoiy.— il/cdon Gopal v. Bhagwan 
Das, 11 A. 304. 

It would appear from tho above rulings that there is a difference of 
Q. . •. — rr:-!. Judicial 

C ■ ' High Court 

Q. *' tho Nagpur 

Q • 'if required by 

g . ' ■ . ■ ■ d "shall" in 

this rule is not mandatory but directory. 



ORDER XL VII. 


REVIEW. 

Appiicaiion for j poppon coiipidorhiff himself 

Review of Jadg* . , / ° 

went. ■' ^ aggrioved— 

(rt) by a decree or order from which an 
appeal is allowed, but from which no appeal 
has been preferred, 

' (h) by a decree or order from which no appeal is 

allowed, or 

(c) by a decision on a reference from a Court of 
Small Causes, 

and who, from iho discovery of new and impoiiant matter 
or evidence which, after the exorcise of duo diligence, was not 
within his knowledge or could not bo produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or 
for any other sutTicient reason, desires to obtain a review of the 
decree passed or order made against him, may apply for a 
review of judgment to the Court wOiich passed the decree or 
made the order. 

(2) A party who is not appealing from a decree or order 
may apply for a review of judgment notwithstanding the 
pendency of an appeal by some other party except where the 
ground of such appeal is common to the applicant and the 
appellant, or when, being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

[S. 623.] 

COMMENTARY. 

Alterations- — This rule correapouda to S. 623, C. P. Code, 18S2, with 
some alterations and omissions. It should be read with S. 134. The word 
"hereby," which stood before the word “allowed" in Cls. (a) and (&) of the 
old section, has been omitted; and in Cl, (c) the word "decision" has 
been substituted for the word “judgment.” The words “or fo theCon'rt yf 
any) to which the business o/ the former Court has been transferred," which 
occurred in the old section after the words “to the Court which passed the 
decree or made the order ” have been omitted. The omission 
have been made probably in view of S. 150 of the present Code. (See Udtl 
,Narain v, Mathura, 35 0. 974 : 12 0. "W. N. 859). 

In sub-rule (2), the word "order " has been added after the word 
“ decree.” 
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Application for review of Judgment.— Any porson consuloring 
himself aggrieved by a docroo or a decision ns stated in Cls (a), (i) or (c) 
of subrulo (1) is competent to apply for a review of judgment on any of the 
following grounds : (1) on the ground of the discovery of now and important 
matter or evidence which, after the exorcise of due diligence, was not within 
the knowledge of such person or could not bo procured by him at the time 
when the decree was passed or order made, or (2) on account of some mislabo 
or error apparent on the faco of tlio record, or (3) for any other sulBciout 
reason. 


Pelition of rsYiaw involves three stages. — A petition of review 
involves three stages of procedure. The first stage commences ordinarily 

■ ’ '* is rule. The Court may then either 

■ . ■ . ■ ;rant a lulo calling on the other side 

* ... , ■ • . • . be granted. In the second stage, 

the rule may cither bo admitted or rejected and the bearing of the rule 
may involve to some extent an investigation into the merits. If the rule is 
discharged then the case ends. If, on tho other hand, the rule is made 
absolute then the third stage is reached. Tho case is To*hoard on tho merits 
and may result in a repetition of tho former decree or in some variation 
of it. In either case, tho whole matter having been re opened, there is a 
fresh decree.— Fadifaf v. Fulchand, 80 B. 66 ; 7 Bom. L. R. 664, Until that 
fresh decree is passed, the old decree remains in suspense.— v. 
Tapibai. 48 B. 310: 79 I. 0. 753 : A. I. R 1924 Bom. 310. 


"Any person considering himself aggrieved/’ — This means a party 
to the suit against whom a decision has been pronounced, who has suffered 
some actual loss, or legal grievance, or derogation of some right, or who has 
failed to obtain some right, title or Interest to which ho is entitled directly 
as a matter of legal right. It does not moan any j^erson who is disappointed 
of benefit which he might have received if some other order had been made. — 
Jhabba Lai v. Sktb Charan, 15 A. L. J. 1. But when defendants having 
separate interests bring separate second appeals wbioh are dismissed, the 
Court cannot, on an application for review on tho part of two of them, modify 
tho decrees in which there is no application of review.— Pejoo Jan v. 
Wazooddeen, 18 W. R 464, 


A Director of a Company is an aggrieved person within the meaning of 
this rule, and can apply for review of an order made in a proceeding against 
the Company if the said Company w.asnot represented by any of its Directors 
or Secretary in that proceeding ; and the fact that he was nut a party to the 
oriciaal proceedings does not preclude him from filing an application for 
review. — Kawdit v. Bcrar QinniiiQ Co., Ltd., 116 1.0.427: A. I. R. 1929 
Nag. 185. 

" By a decree or order.”— An order under Or. XXXIII. r. 7, refusing 
leave to sue as a pauper is open to review under this rule.— v. 
Manikji, 4. B. 414; so -is an ordor roj'octiog an application for leave to 
appeal to His Maj'esty in Council. — Nand Ktshore v. Ram Oulam, 39 C, 
1037 • 16 0 W. N. 1039; so is an ex parte orrtor granting letters of 
administration.— Poman v. Bohra Nekram, 13 A. L. J. 441 ; and an order as 
to costs, —Broyu v. Jagannalh. 6 V. I'- J;384: 63 I. 0. 763.^ But an order 
under S. 39 (A) of the Guardians and Wards Act, IbgO, is not open to 
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review. — TiaVa v. iVfltjylHTi, 110 P. K. 1912; nor jb qti orJor diFinissing a 
Bccond fippealiundor Oj. XLI, r 11, C. 1*. Co<1o, — Kajnv.i v. Kali Vrasanna, 
41 C. SO'J.'Tlio provisions of this rule aroiipjiUcjiMo to un Insolvency Court.— 
Challa Abljifcddi v. Ghalla Yr.nkaiared(h , 51 M. L. .T. HO : 94 I. C. 301. 

“ By a decree or order from which an appeal Is allowed”. — ^Thvs 
rule clearly shows tliat not only is an application foj review by a jnirty whP 
has already niipcalod dis.vllowod l»y Unit rule, but eieii in the case of a party 
not appealing no review lies wlum llieio ib an niii'cal by some other paity 
on a common giound, or wbeie the forittcr as a respondent is in a position 
to liring hcfoio tho aitpcllalo Cmiit Iho matter to lie reviewed. The 
manifest intention of tho i)ro\i‘:ion is toiivoid a conilict of jurisdiction nod 
to prevent any action on tho part of tho inferior Court which would have 
the effect of controlling tho i»owera of tho higher Court with refcrenco to 
tho matter actually under apj’cal. Though a party wlio luas applied for 
a review is not precluded from npjicaliiig, tho Codo does not provide for 
the procedure to ho followed wlicu »n appeal is prefeiicd after tlio review. 
Of couiso both the ]»racficding» cannot go on eiiniilhineously. If tho review 
proceeding is to ho continued nnd the appeal slajed, exptdirncy would 
require that tho party alfceted hy tho fuml order in tho joviow should bo 
enabled to obtain a icmcdy in tho ponding aj)pcal notwithstanding that 
such remedy would ho iu respect of wh.it was not in existence on tho date 
of the appeal.— Chetli v. Karayanan, 27 M. 003 (COO) : 14 
M. L, J, 831. 

Clause (a)— “From which anappeal Is allowed but from which no 
appeal has been preferred.” — In appcalahio cases the review application 
should be filed before tho njtpcal is lodged. — SecTclary oj State v. Uinduithan 
Co-operative Insurance Society Ltd.tZa C. W. N. 40: A- 1. B* 1932 Cal 171. 

Sub-rule (1) of this rule provides that any poison considering himself 
aggrieved by a decree fiom w’lnch an appeal is allowed, but from which no 
appeal is preferred, may apply for a loviow of a judgment to tho Court which 
passed the decree. Hence an applic.ition for u review of a decree after an 
appeal has been preferred against it, is not inaiotiunahlo ; Muhammad Yusaf 
V. Haja Kam, 35 I. C. 807 ; Indrajil Piatap v. Amar Sinffh, 2 P. 676 (P. C ). 

It is however open to tho pemon aggrieved, after an appeal is preferred, 
to apply for a review, provided his appeal is withdrawn ; and tho appellate 
Court may allow tho appellant to withdiaw tho appeal with a view to apply 
to the lower Court for a roview.'— Seo Pandn v. Devjit, 7 B 237 (relying on 
Naitabhai v. Nathabhai, 9 B. H. C. B. 89 and ft^nrnj'on t. Davudbhai, 9 
B. H. 0. R. 338) : In ike matter of Nand Kishore, 32 A. 71 ; Maria- 
mnnnissa v. Babu Bam, 45 A. 458 : 73 1. C. lOlG ; A. I. E. 1923 All 541. 
But when an appeal is actually dismissed, it is in fact preferred and cannot 
be regarded as not having boon preferied. Thoroforo, when an appeal is 
summarily dismissed under S. 551 of the Code of 1882 (Or. XIiI, r. 11) a 

ver Couit’s judgment under this 
• impoitant evidence cannot be 

>25 : 8 Bom. L. E. 842. See also 
Rajani v. Kali Prasanna, 41 C. 809 ; Sailabala v. Gadadhar, 36 0. B. J. 76 ; 
BariGanu'y. Hari Ganu,\lBf. C. 255; A. ’I. E. 1929 Bom. 225 : 31 
Bom. L. E 436. ( {See the rulings referred to in the last-mentioned case). • 
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See &\so Sheo Dalak v. 133 I. C. 432 . A. I E. 1931 All. 704 . 29 

A. L. J. 945. 

In liamappa v. Dharnia noicO aute, Jonkitis, C. J., observed that the 
reasoning of the learned Judges who decided the caso'of Paudu v Dcvjt, noted 
nnfe, was that ashy the cancellation of the order for admission it waste ho 
taken that no appeal had bcon admitted, so by a withdiawal of Iho apiical it 
must bo treated as though no ap)H>al had bcon piufciicd. Following this obsoi* 
vation it has been held in Itam Prasad v. Asa Pam, 43 A. 238 : Gl I. C. 334, 
that where a party to a suit hied an appeal first and then an application for 
review and after filing the review the applicant withdrew the appeal, the 
fact of an appeal having been filed And withdrawn was no bar to the hearing 
of the application for review. But dissenting from this view it has boon 
held that an application for review is not competent if on the date on which 
it is filed, the appc.il from the decree sought to bo reviewed is pending, nor 
can a subsequent withdr.awal of the appe.il before the application for review 
comes on for hearing amount to non preferring of the appeal within the 
meaning of this rule.— Eaf/inj Vithalimj v. Shri DcvasUiin Fund, 132 I. 0. 
446 : A. I. R. 1931 Bom. 2J2 33Bom. L. E 378 (distinguishing Pamappav. 
Bkarma, ante). 

If an appeal is dismissed for default and an a])plic.vtion under Qr. XLI, 
r. 19 has become limo-barrod, the review is incompetent.— ‘AlonpHiil Smgh, v. 
Hamid Alt, 21 A. L. J. 416 : 74 I. C. 533 : A. I. R. 1923 All. 676. 


Filing of appettl pending application for review.— 'Where after the 
presentation of an application for review, by a party to the suit, an appeal 
is preferred from the same decree, whether by the same paxty or by 
the other party to the suit, the Court to which the application for review 
is made, is not thoieby deprived of its jurisdiction to entertain the applica* 
tion, — ChennaPeddi v. PAldaobt Peddt, 32 M. 416: 2 1. C. 802 (F. B.) ; 
Naraf/an v. Laxmibat, 38 B. 416 : 23 I. C. 513 , Pyan Mohan v. ICalii 
.ffhon, 44 C. 1011 : 41 1.0.497. But that power exists so long as the 
appeal is not heard, because once the apjieal is heard, the decree on appeal 
is the final decree in the case, and the application for review of judgment of 
the Court of first instance can no longer bo proceeded with. — Pyart Mohan v. 
KaluKhan 44 G. 1011: 41 1. 0.497; Gour v. Nil Madhab,Z^ C. L.J. 
484 : 73 I. 6. 34 : A. I. E. 1923 Cal. 113 ; Shivapjia v. Pam Chandra, 46 B. 1 : 
631.0.910: A. I. R. 1922 Bom. 130. If, on the other hand, the applica- 
tion fc . * ■ ' ' * passed, the appeal cannot bo 

heard . decree appealed Irom is supersed- 
ed by ' . V. Baldeo Prasad, 28 A. 240; 

Brijbasi V Saltg Pam. 34 A. 283 ; Pyart Mohan v. Kalu Khan. 44 C. 1011 : 
41 I 0. 497. See also Shtdramappa v. Gutushantappa, 116 I. C. 227 : 31 Bom. 
U E. 137 : A. I. R. 1929 Bom. 183. 


There is nothiug in this rule or int 
uld iustify the Court in refusing to e 


a the other provisions of the Code which 
would justify the Court ill refusing to entertain an application for review 
merely on the nrouud that subsequent to the making of the application an 
appeal had been filed —Pang Lat v. Ltlawati, 119 1. C. 561 : A. I. R. 1929 
All 375 Where on appeal is presented after an application for review, the 
decision on the appeal should be held over ponding the decision on the 
application for review— (7Wd). Where a Court postponed the hearing of the 
application for review ponding the decision of the appeal, the procedure was 
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wrong nnd tho High Court cotjhl intorforo under S. 115 nod direct the Court 
to proceed with tho appVic.i.bion for review — 

Deposit of decretal aniounU to bo made before filing application 
for review in suits under Provincial Small Cause Courts Act and 
Bengal Tenancy Act. — Soo S. 15U'A. of tho Hongal Tenancy Act and S. 17 
of the Provincial Small Ciuwo Couit^ Act. 

Power of Small Cause Court to review its decree. — The provisions 
of S. 17 of tho Prorinoial Stuall Cuuso Courts Act as to the dejiosit of costs 
on an application for review aio not rnaudatory, but merely directory. — 
Ramsamt V. /vnrtstt, 13 M. 178 (F. B.). ButtcoJoji Ahirv.Bhhcn Dayal, 
18 0. 83, See, however, Jeiin iltichi v. fiufllitram, 32 0. 339 : 1 C. B. J. 43. 

An application for a review of judginent hy llio High Court on a reference 
from a Small Cause Gouit, was not admissible under tlio Code of 1859.*“ 
Doyle V. Khosal, 3 W. it. S. C. C. llcf. 8. 

The High Court has no power to review a judgment passed hy it on a 
reference from a Suh-Judgo with Small Cause Court powers. Clause (c) of 
S. 623, 0. P. Code, 1832 (Or. XIA'Il, r. 1), allows of a leview of judgment, on 
a reference only from aCouitof Small Causes. — v, Silaram, 

10 B, 68. 

The Judge of a mofussU Small Cause Court may grant an application for 
a review of judgment under tho Civil Procedure Code, — JsfT» Chunder v. 
Luchun Gore, 5 0. 699 : 0 0. L R. 559. See also liatan Krtshen v. Raglioo Nath, 
8 q. 287 : 10 0. L R. 275 ; Madon Mohon v. Purno Chundra, 10 0. 397 (in 
which the distinction between now trial and review has boon pointed out). 

A mistaho of tho Official Receiver in allowing an order of dis* 

charge to bo passed ex parte can bo roviowed because tho general body of 
creditors should not siiUer by tho mistake of tho Olheial Receiver.' — Ayyasu;am\ , 
V. Ojjicial Receiver, 61 M. L. J. 719 : 34 h. W. 735: (1931) M. W. N. 924. 

Power of Insolvency Court to review its order. — The Insolvency 
Court in the mofussil has by viituo of S, 5 of tlao Provincial Insolvency 
Act, tho power to review its own orders. — Auyasioami v. Official Receiver, 
(1931) M. W. N. 924: 61 M. L. J. 719: 34 L W. 735. Larger powers are 
conferred on tho Insolveuoy Court under S. 8 (l) of the Presidency Towns 
Insolvency Act for revierving, rescinding or varying its orders than in 
proceedings which fall exclusively within Or. XLVII, r. 1 of the Code."" 
In re ilforarj* Jairam Naranji, 34 Bom. L, E. 1175. 

Power of revenue Court to reviev/ its order. — A Revenue Court has 
DO power to review a judgment because no such power is conferred upon it 
by the TJ. P. Land Revenue Act, nor do the' provisions of S. 114 and 
Or. XLVII apply to proceedings in such a Court. — Mnsst. Siraj Fatima v. 
ilahmood Alt, 30 A. L. J. 437 (F. B.) ; A. I. R. 1932 All. 293. 

Review of ex parte decree. — It is competent to a party against whom 
an ex parte decree has been made to apply for review of judgment. — Mnttoy. 
Ilahi Beqain, 6 A. 65 ; Poresh Nath v. Khettro Monee, 20 W. R. 284; Ali Azim 
V. Ram Manicli, 12 W. E. 195 ; Hart H«r v, Buddu, 13 C. L. R. 354. See 
also AmiT Hasait v. Akuiad Ali, 9 A. 36 ; Ramchandra v. I>) 0 «podi, 20 B. 
281 ; and Bamacharan v. Oadadhar, 56 0. 21 : A. I. R. 1929 Oal. 322, in which 
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it haa been held that against an txjKirte dccrco.tlio party aggrieved has throe 
courses open to him : ho may cither make an aiiplic.Uion under Or. IX, r, 9 
or r. 13, ho may appeal from the decree or apply for a review of the jiidg" 
mont or order passed er/jor/c. W’hcro the only objection is with regard to 
the nomnppearanco of a party at the hoariog on account of sufliciont cause 
the matter can chiefly bo agik'^ted in an apj>lication under Or. IX ; whore 
the decree is against tlio record or against law, it can ho successfully challeng- 
ed in an apjieal from it ; whoro tlioro is any error which comes within the 
amhit of Or. XLYII, r. 1, the gx parte decree may bo questioned by on upi»li- 
catfon for review, 

Where an application for setting aside an ex parte decteo is made on the 
ground of fraud, the Court should determine whether the alleged fraud was 
established and constituted '* sufficient reason ” within the meaning of this 
ra\e.~NathtiBamy. GanjalJ„x,i281.G.75^: A.I. R 1930 All. 815: 28 
A. L. J. 1057. 

An appeal w.vs hoard and disposed of by the Full Bench in the absence 
of the respondent. Subsequently, on the application of the respondent, a 
review was granted on the ground that no notice of reference to the Full 
Bench was served on liim. and th.itliis absence of the hearing came within 
the words " any other sufficient reason’*- in this i\i\o.-^Ghansham v. Lai 
Singh, 9 A. 61 (P. D.). 

Bevien from order of dUmUsal for default.— When a suit has been 
dismissed for default under S. 98, C. P. Code, 1883 (Or. IX, r. 3) and the 
plaintift neglected to make an application under S. 99 of that Code (Or. IX, 
r. 4) within 30 days from the date of dismissal to get the suit Tostored to 
the file, the Court has no jurisdiction under S. G23 (this rule) to re-instate 
the case. — Koilath v. Nabadwip, 2 C. W. N. 318. But this is strictly 
applicable only' to an order of dismissal made under S. 93 of the Code of 
1832 (Of. IX, r. 3) and does not equally apply to an order of dismissal mads 
under S. 103 (Or. IX, r. 8) ; and when a suit is dismissed for default under 

S. 103 (Or. IX, r. 8) a ' • ” ' ^ of judgment is made by 

the plaintiff without a 3 the order of dismissal 

set aside under S. 103 ’ jurisdiction to entertain 

the application for review of judgment — Ita} Narain v Ananga Mohan, 20 
C. 598 ; Khasomal v, Bacho, 115 I. 0 314 : A. I. K. 1929 Sind 38. 

Where on the day of hearing of a suit, the Court, in the presence of 
pleaders of both parties, dismissed the plaintiff’s application for adjournment 
on the ground that only one out of his six witnesses was present and passed 
an order thereon dismissing the suit, and then wrote on the plaint dismissing 
the suit expfirle for plaintiff’s default, it was held that although the Court 
had jurisdiction to refuse an adjourment. it had no jurisdiction to dismiss 
the suit in the presence of the pleaders for the plaintiff without giving the 
. • ' j , 'i- fiin case or of examining the witness who 

. ■ ' warrant against the absent witnesses; 

rcsonco of the pleader for the plaintiff, 
the Court had no jurisdiction to pass u second order of dismissal for default 
of anncaranco by the plaintiff after the plaintiff s pleader had left the Conrt ; 
and as such it was a fit case for granting an application for review— . 
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Tho dismiesal of a suit for dofauU oo a dato not notiCod to the parties ia 
a ground for roviow. — A. T. A'. V. L. U. Mitthu Pillay v. Lakshminarayan, 
6 R. 254 : 111 I. C. 80 : A. I. R. 192d Bang. 177. 

Por distinction botwcou roviow and revival, aoo Jonirdnn Dohey v, 
Ramdhone, 23 C. 738 (7G0 and 7G4) (B\ 1}.\ 

Reviev/ of consent Or compromise decree.— In v. 2tira* 

3 )rnsa?ina, 10 0. 612, it has been held that for tlio of sotting aaido 

a docroo passed in pursuauco of u couipromiso cornu to out of Court, there 
are two available modes of inoceduro i (l) by buit ; (2) by a review of the 
judgment sougiit to bo bot uaidu ; the hitler being tho more regular mode of 
procedure (followed in Ham Gopnl v. Vrosunua Kutnar, 10 C. W. N. 529) 
i’ollowing these two decisions B. B. Ghoao, J. held, that fraud discovered 
after the docroo or oi'dor complained of isa “ tiony and important matter ” 
within tho meaning of Or. XLVll, r. 1. and decree vitiated by fraud [e.g., 
whore a auporintuiulout of tho dccrco-holder's estate who suspended by his 
master had without any authority traudnlontly compromiacd a c:ise under 
Or. XXI, i”. 90J maybe sot aside byaeuii or by roviow of judgment, but 
the latter ia the more regular procedure ; hut it o party pursued one remedy, 
he cannot, being unsuccossful, again have lecourso to the other ; and there- 
fore, where tile lower Court has refused to entertain on application for 
review of a compromise decree based on no allegation of fraud, the High 
Court will interfere in rovision, in as much as there has been a clear refusal 
of jurisdiction. — Khilish v. Nagendra, 33 C. W. N. 573; 49 0. L. J. 
425 : 110 I. C, 371 : A. I. R. 1929 Cal. 513. Where, however, tho party 
pleaded that he had ontorod into a comptomiso by reason of coetoion 
and undue influence, that circumstance may nob bo a good ground for 
review, because it ivould not fall within the phrase " now and important 
matter ” — (Ibid). See Alainelu Ammal v. Hama Tyer, A. I. R* 1922 Mad. 446 : 
43 M. Ij. j. 290, in which it b.is boon hold that a plaiutifl*, who wishes 
to displace a decree passed in tornis of a compromise to which she 
was a party on tho ground that she alfixed her signature to the com- 
promise at the instance of an agent in ignorance of its contents, can 
either apply for a review of tho decree or institute a separate suit fur 
the purpose ; the atfixing of signatuie in ignorance of tho contents of the 
document is "new and important matter” within the meaning of this 
rule See also Easik v. Bajam, 10 0, W. N. 286, in which it has been 
held that the ground that fraud was practised upon a party in connection 
with a petition of compromise upon Nvhich a decree was made is a good 
ground for review ; and although a mistake in the matter of copying out the 
petition of compromise may not, by itself, fall within the scope of S. 623 of 
the Code of 1882 (t.c., this rule), it might be a good ground for review » 
is taken with the other ground stated above lu Chandra v. Prosunna, o4 
I. C. 259, it has been hold that an application for review of a consent decree 
is maintainable on the ground that the decree was induced by 
although in the majority of cases it would be more convenient if relief is soug 
by way of snit. In the following oases it has been held that when a oonsen 
decree is sought to be attacked on the ground of fraud, misrepresenta ion 
mistake, coercion or undue influence, or any similar grounds, the approprip 
remedy is by a suit although on the terms of this rule, as also on c 
authorities, it Cannot be said that a Court has no jurisdiction to 
consent decree. — Mirali Bahivdikoy v. Behmoobhoy, .15 B. 594; Fool Coonian/ 
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r. Woodou, 25 G. G49; Uarliamdeo v. .Banarii, 3 C. L. J. 119; Gtdab Koer 
V. Badshah Bahadur, 10 0. h. J. 420 : 13 C. W. N 1197. In Nathumal v. 
Baghnbir. 48 A. 160: A. 1. R. 1926 All 50: 23 A L J. 1029, it has boon 
held that when a comproniiso lias boon incorjiomtcd into a docrco, tbo Conrt 
cannot review its order on tboBolo ground tb.it tbo coiupromiso b.as been 
entered into under undue inllucnco or cooiciou, in ns much as fraud, undue 
induonce or coercion cannot be considered ns in any way nnalogous to either 
the discovery of a mistake or orior nppateut on the face of the record or the 
discovery of new and important evidence. 

The High Couit of Patna has hold that if a decree embodying a compro- 
mise is inaccurate or does not embody the true terms of the compromise, tbo 
only remedy is by an independent suit to sot aside the decree on the ground 
of mistake or fraud or some other ground generis therewith; Bam 

Lagan v. Bam Binch, 4 P L J. 205 (referring to Wilding v. Sanderson, 
(1897) 2 Ch. D. 534). 

Rankin, C. J., appioviog of tins decision held that it is not competent 
under Or. XLVH, G P Code (o obtain a review of a consent decree on the 
ground that the decroo Nias procured fraudulently, and that the only way by 
which such a decree c.aa t'o amooded is by a sopaiato suit. — Galstaun v, 
Suinar Pramathanaih, 33 C. W N. 6S3. A. I. K. 1929 Cal. 470. 

in Dhagwan v. Bam Dnt, 4 Luck. 76 113 I. C. 483 : A. I. B. 1928 Oudh 
418: 5 0. W. N 812, it has been held that where at the hearing of the suit 
the geneial agent of the dofondaot admitted the x^laintiCr’s claim and a decree 
was passed and tho principal tbeioupon bled a suit to set aside the deoieo 
on the ground that the agent bad colluded with the plaintiff and that ho had 
no power to make such an admission, it was held that the suit was maintain- 
able and that the remedy of tho aggrieved party was not to file a review 
application bec.iU80 there was no enor or inistakoon the face of the rcooi'd. 

Discovery of new and important matter or evidence. — The word 
" evidence " lu this rule is uotconfined to documentary evidence butinoludes 
oral evidence — Lalchand v. Imdad Alt, 103 I. C. 439 : A. I. R. 1923 Nag. 
279. 

The Coda of Civil Procedure iiermits applications for review, on the 
ground of discovoiy of new and impoitant evidence, but exacts very strict 
conditions, so as to luoveot litigants lying on their oars when they ought to 
be looking for evidence. It enjoins tho Judge to require tho facts as to the 
absence of tho negligence to bo strictly proved, and makes the Judge who 
tried the case final on such application. Where such an application for 
review was refused by tho original Court, but the Court of Apj’eal, upon a 
special and preliminary applic.ition and before heating the appeal on the 
merits, made an order for tho admission of tho further evidence, held that 
the appellate Court’s order was without jurisdiction — Kessowji v. G. I, P, 
By. Co., 31 B 381 (r C) 11 C. W. N. 731* 6 G. L J. 5: 17 H. L. J. 347: 

4 A. L J. 461: 34 1 A. 115. 

A point which was never raised at tho tiial at all and on which no 
evidence was adduced should not be permitted to bo raised by an applicant 
for review.—Jfadkori Sorait V. Pnrfiafi, 47 A. 831. The Privy Council has 
observed that it may perhaps bo questioned whether an appellant who had 
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Tho dismifiBal of a suit for dornuU on a clato not notIGod to t!io parties is 
A ground for roviow.— /J. T. K. P. fj, M. Mtitkn Pillay v. Lakshminarayan, 
0 R. 254 • 111 I. C. 80 : A. 1. 1\. 192d Kang. 177. 

Por distinction bottveon roviow and revival, Bee Jonirdan Dobc’j v. 
liamdhonc. 33 C. 738 (7G0 and 7«l) (P. 

Reviev/ of consent Or oompromiso decroo — In Aushootosh w Tara- 
prasanna^ 10 C 013, it has boon held that for tlio purpose of getting aside 
a docroo passed iu \iuisuaticc uf a couipruruiso come to out of Court, there 
are two rt\ailiiblo modes of pioccduro : (1) by gnit ; (2) by a review of the 
judgment sought to bo sot iisido ; tho lattor being the more regular mode of 
procedure (followed lu Jlaiu Onpal v. Vrosunito Kitfnar, 10 C. ^Y. N. 529) 
Eollowing tiieso two decisions B. B. Gboso. J. held, that fraud discovered 
after tlio docrou or order comi>lainod of is a ** now and important matter ” 
within tbo me.inmg of Or. XLYlI, r. 1, and decree vitiated by fraud 
where a supormtundout of tlio docrco-boldar’s estate who suspended by his 
master had without any authority fraudulently compromised a evse under 
Or. XXI, r. OOj may ho eot aside by a suit or by review of judgment, but 
the latter is the more regular procedure ; but if a party pursued one remedy, 
ho cannot, being uusucceSiful, again liavo recourse to the other ; and^ there* 
fore, where tho lower Court has refused to entertain an application for 
review of a compromise decree based on an allegation of fraud, tho High 
Court will interfere in revision, in as much as there lias boon a clear refusal 
of jurisdiction — KhtUsh v. Nayendra, 33 C. W. N. 672; iO 0. L. J. 
i.26 : 119 I, C. 371 : A- I. E. 1929 Cal. 613. ’Whore, however, tho party 
pleaded that be had ootorod into a compromise by reason of coercion 
and undue influence, tliut circumstance may not bo a good ground for 
review, because it would not fall within the phrase "nowand importaut 
matter " — (Ibid). See Alamclu Ammal v. Rama Jyer, A. I. R* 1923 Mad. 44G : 
43 M. L. J. 390, in which it has been held that a plaintifi, who wishes 
to displace a decree jiassod in terms of a compromise to which she 
was a party on tho ground that she aflixed her signature to tho com- 
promise at the instance of an agent in ignorance of its contents, can 
either apply for a review of tho decree or institute a separate suit for 
the purpose ; the alfixing of signature in ignorance of the contents of the 
document is "now and important matter" within tho meaning of this 
rule. See also Bastk v. Bajani, 10 O. N. 236, in which it has been 
held that the ground that fraud was practised upon a party in connection 
with a petition of compromise upon which a decree was made is a goou 
ground for review ; and although a mistako in tho matter of copying out tbs 
petition of compromise may not, by itself, fall within tho scope of S. G23 of 
the Code of 1832 (t,e., this rule), it might be a good ground for review n it 
is taken with the other ground stated above. In Ghandra v. Prosunna, 6* 

I. C. 259, it has boon held that an application for review of a consent decree 
is maintainable on the ground that the decree was induced by 
although in the majority of cases it would be more couvenieut if relief is song 
by way of suit. In the following cases it has been held that when a 
decree is sought to be attacked on tho ground of fraud, misrepresenta lo 
mistake, coercion or undue influence, or any similar grounds, the appropn^ 
remedy is by a suit although on the terms of this rule, as also on 
authorities, it cannot be said that a Oourt has no jurisdiction to ^ 

cousQut decree. — Ktrali Bahimbhoy v, Bchmoobhoy, .16 B. 594; Fool Coomary 
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V. Woodoy, 25 C. G49; Darhamdeo v. Danixrsi, 3 0. h. J. 119 ; Gvlab Koer 
V. Badshah Bahadur, 10 C. L J. 420. 13 C. W. N. 1197. In Nathumal v. 
liaghnbtr, 43 A. ICO : A. J, It. 1U20 AIL 60 : 23 A. L. J. 1029, it has boon 
hold that when a compronuSfl has brun incorporated into n decree, tho Court 
cannot review its order on iho Eolu giotind that tiio compromise has been 
entered into under undue inlluonco or coeiclun, in as luucli us fraud, uudue 
influence or coercion cannot bo consldorod ns in any way nnalogous to either 
tho discovera' of a mistake or crior nptuicut on tlio face of tho record or the 
discovery of new and important cvidouco 


Tho High Court of Patna has hold that if a decree embodying a compro* 
tniso is inaccumto or does not embody the true lorms of tho compromise, tho 
only remedy is hy nn indciiondeut suit to sot aside t!ie decree on the ground 
of mistake or fraud or sonio other ground c/nsdewi gcfieris therewith; Bam 
Lagan v Bam Birtch, 4 P L J. 205 (referring to Wilding v. Sanderson, 
(1897) 2 Ch. D. 534). 


Hankin, G. J., approving of this decision held that it is not competent 
under Or. XLVII, C. P. Code to obhain a review of a consent decree on the 
ground that tho decree u.is procured fraudulently, and that tho only way hy 
which such a decree can bo amended is by a separate suit.— v. 
Kumar Bramathanath. 33 C. W. N. 883: A. I. K. 1029 Cal. 470. 


in Dhagwan v. Bam But. 4 Luck. 76 : 113 I. C. 483 : A. I. B. 1933 Oudh 
418 : 5 0 W. N. 812, it has beoo held that whore at the hearing of tho suit 
tho general agent of the defendant admitted tho plaintiff’s claim and a decree 
was passed and tho principal thereupon filed a suit to sot aside the decree 
on the ground that tho agent had colluded with the plaintiff and that ho had 
no power to make such an admission, it was held that tho suit was maintain* 
able and that tho remedy of tho aggrieved party was not to file a review 
application becaubo there was no erior or mist.iko on tlio face of the recoid. 

Discovery of new and important matter or evidence. — The word 
" evidence ” in this rule is not confined to documentary ovidenca but includes 
oral evidence . — Lalchand v. Imdad Alt, 103 I. C. 439 5 A. I. E. 1923 Nag. 
279. 

The Code of Civil Pioccduro porraits applications for review, on the 
ground of discoveiy of new and important ovidonoe, but exacts very strict 
conditions, so as to prevent litigants lying on their oara when they ought to 
bo looking for evidence. It enjoins tho Judge to require the facts as to the 
absence of tho negligence to bo strictly jnoved, and makes the Judge who 
tried tho case final on such application. Where such on application lor 
review was refused by tho original Court, but the Court of Appea , upon a 
special and preliminary appliavtion and Iwfoio bearing 
merits, made an order for tho aduiicslun l * ' . ' , 

tho appellate Couit'a order was without i , 

By. Co.. 31 P 381 (r. 0.): 11 0. W. N. 7‘ 1 
4 A. L. J. 4G1; 34 1. A. IIC. 


A point whioli svas iiovor inisod at the tiial at all and on which no 
evidence was adduced should nut bo pormitted to l-o raised by an applicant 
for tQvievf.-iTadliOri Satan v. l\trl>.tti, 47 A. 811. Iho Privy Council has 

observed that it may porlnp^ be qUO^Uonod Whothor on appellant who had 
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riOt tv ■j'>o\Tat Ibo mtiHoT fiTsi carao io bo nrgucfl, ‘was to 

raise it hy a proceediDg in lovioxv.— T. S. Chettyar, 55 I. A. ICl : G 
E. 302 ; 32 C. W. N. 845 : 47 C. U J. 510: 100 I. C. 1 : A. I. R. 1023 P. 0. 
103 : 26 A. L. J. G57 : 30 Bom. L. E. 842 ; 5-4 U. L. J. G9C. 

As to whether fraud discovered after the decree or order complained is 
a “ new and important matter" wUhin the meaning of this rule. See Khitish 
V. Nnrjendra noted under heading “Rovioxv of consent and compromise 
dccico," ante. Sec also Nathtimal v. Ilayhubir under tlio same heading. 

A review of judgment, on the ground of discovery of new evidence not 
within the applicant’s hnowlcdgo at tho hearing of the case, should not ho 
admitted without jiroof of the truth of the ground alleged. — Umrao Thakur 
V. Oahil Maudal, 8 B. L R. Ap. 34 : 16 \\\ R. 7 ; Nolita MoJim v. Denonath, 
11 B. L. R. 427-iio/c ; Khelul Ghvnder v. Pran Kisto, 11 B. B. R. 428-nofe : 
12W. E.461; Naffar Chavd v. 8 B. L R. Ap. 35'nofc 10 W. E. 

432; iJflmdwan V. Jainarflynn, 8 B. L. R. Ap. 36 : 12 W.R.53G;S«fa 

Nath V. SJiflum Situdnri, 8 B. L. R. Ap, 37-nojtf : 14 W. E. 26 ; Nudar 
Gkund V. Beedoy Mnndul, ll B. B. R. 424-«o/c : 17 W. R. 453 ; 

Ah V. Ram Ghnyidcr, 2 W. R. 174 ; Raktib Vast v. Sooraj Mull, Bourko 

0. 0.131; Jhubhoo SahoQ V. Jusoda.n \V. B. 230; /Imrifrote v. iUffluny*, 

8 B H. 0. R. 49 : Brojendro Coomar v. TlV«c, 19 W. R. 180 ; Nissa Bibeo v. 
^Woor 18 W. R. 413 ; Vcnlafaratnam v. B/toualatafa, 104'L 0. 

746 : A. I. E. 1923 Had. 56 ; PeW Dayal v. Amhika, 110 I. C. 09; A.^L E. 
1929 All, 515, The “ discox'orj' of new and important ovidonco " in 
Or. XLVil, r. 1, would refer only to a discovery made sineo the order songht 
to be reviewed was passed.— If rmt. Tribcni v. Afefton Irnf, A. 1. R. 1922 
All. 366:66 1. 0. 553. 

Generally speaking, in a case of this kind the only material dates would 
be those between the institution of the suit and the date 'on which the 
decree was pronounced.*— Cona% -v.Conally, A. I. B. 1930 Pat. 63:120 

1. C. 465. 

A Court's power to review its order depends on a ground which existed 
on the date when the order was made and cannot be exercised on a ground 
which had come into existence subsequently . — Natku Mai v. Ragkubir, 48 A. 
160: 23 A. L. J. 1029 i A. I. R. 1926 AIL 50: Kolagiri Venkata y, Vellanki, 

24 M. 1 (P. C.) : 27 1. A. 197 : 4 C. W. N. 725 ; Rafwonfrao v. Farid Sahib, 

A. I. E. 1926 Nag. IQ. 

A judgment delivered after the passing of the decree sought to be 
reviewed is no material on which an application for review can be based ; 
for “ the new and important matter” alleged to have been discovered must 
have existed at the date of the decree. — Kaliprasa7ina y Bhagdbati, 64 
I. C. 324. 

The words "or could not be produced by him at the time” in 
Or, XLyn, r. 1, 0- P* Code, must refer to the words which precede, 

namely, “was — *■ •• The whole clause means that 

the new and ■ .* V the applicant were not within 

his knowledge ‘ i been praducecl by him at the 

trial . — Rameshwardhari v. Sadho Saran, 76 I. C. 91. 
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When a review pought on the ground of t!io discovorj’ of now 
evidence, the evidence must ho relevant and of such a character that if it 
had been given in the suit it might i> 0 '«silily liave altered the judgment. — • 
In re Appn Rao, 10 M 73, 77* 13 I. A. 155; Uandalal Panchanan, 
45 C. GO (GT-GS). But the discovery of evidence not originally available 
tending to prove that a decree had been obtained by perjury is ground for 
an application for review — .Vp5ii/«f v. Siirerjr/ra, IG C. W. N. 1002 ; 
Abdul Uuq v AJvJul ITafes, 14 C. W. N. 695; LaUhm v.Nur Alt, 38 0. 
936- 15 C. W N 1010 

In Conalh/ v. Conalh/, A. I. U. 1930 P.it, G3: 120 I. C. 4G5, it has 
been held that the consideration that if duo diligence had boon exorcised, the 
evidence subsccjucntlj discovered or not then within knowledge of the party 
would have been found, is not the lest for judging if the case falls under 
Or. XLVII, r 1 Bach case must bo judged on its own peculiar circumstances. 

_ If a suit is dismissed on two grounds and the plaintifT applies for a 
review oil tlio discovery of now evidence on one of the grounds only, the 
application should bo rejected in as much as the revoisal of the decision on 
the ground sought to ho reviewed would not lead to the modification or 
setting aside of llio original dismissal of the suit on the other ground.— 
Mahabir v Collector of Mlahabnd. 36 A. 277. 

The High Court will not accept a review of a judgment in a second 
appeal dismissed under Or. XCiT, r. II, C. P. Code, on the ground that new 
evidence to provo a fact lias been discovered.— Soifn6o/o v. Qadadhar, 86 
C. L J. 76. For other cases on this point see also notes under heading " 01. 
(O') from which an appeal is allowed but from which no appeal has been filed." 

As a general rule, the discovery of now evidence is not a giound for the 
admission of a review of a judgment p.issod in special appeal. When new evid- 
ence is discovered, tho proper course for the appellant to adopt is to withdraw 
his special appeal and apply to the lower Court for a review of its judg- 
ment —2danabhai v. Nathabhai, 9 B. H O. E. 89 (followed in Ram Chandra 
V. Krtshnajt, 2-1 B. 4 ) See also Pandurang v Moro Vastidev, 6 B. H. C. R. 
68; Pandit v. Devj't, 7 B. 287 ; and Eon* Kutti v. Mamad, 18 M. 480. 

The High Court cannot, in 
for a review of judgment based on t 
appeal, documentary evidence has ... 

proved, would have led the Court below to come to a difforent finding, 
although had such evidence been discovered before the disposal of the appeal 

the Court might have allowed the appellant to withdraw the appeal with a 

view to apply to the lower appellate Court for a review of judgment on the 
discovery of fresh evidence . — Manamunnaissa v. Babu Ham, io A ioo: 21 

A. L J. 377. 

The decision of the Privy Council in an appeal is " now and important 
matter” for the purposes of an ’ ‘ .n n .i ecree 

made on a subsequent accrual t , • 

the decree appealed against was • “ » 

Ham Lai v. Kalka, 33 A. 0G6: 
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Tho producLion of n now ruling or iiutliority, which if brought to tho 
notico of tho Jiidgo at tho first hearing miglit iiave nltorod tho judgmont 
is “new and important roattor” within the meaning of this rule . — Ellnnw 
Bashcer, 1 C. 181 ; AMul SadiQ v. Ahdul Aitz, 21 A. 152, 153. 

Tho objection to tho admission of r. review of judgment on tho strength 
of n new document ^Ya3 not allowed to ifrevnil in a c.aso wlioro tho so-called 
new document was not tho sole reason for tho admission of tho review. — 
Buro Qobin/l v. Uuro Soondnree. 18 W. U. UIG. 

Tho nigh Court has no authority to admit a review of judgment passed 
in special appeal merely on tho ground that now evidence to prove a fact 
has been discovered. — Bhyt'itb Nath v. Knlhj Chunder, IG W. B- 112; Ex 
parU BatluyaQCLrnhi, 1 M. If. C. R. 2.51; Ja'^hummcil v. Pal^tdppci, 0 
M. H. C. R. 4G4 ; Pancltnuan v. BntVia Xoth, 4 B. L. R. 213. 

Where no case of fraud or siiipriso having been made out, a party to 
tho suit sought for a new trial on the ground of discovery, after judgment, of 
an important document, which was in the possession nf tho opposite party 
bub winch the partv Ihst-namcd had neglected to olitain discovery before 
judgment. Tleld, that a now tiial should not ho lightly granted and in the 
present case It ought nob to bo gesnleH. ~^Tiir>ibuH it Co. v. Duval, G 
0. W. N 809 (P. C.). 

During the pendency of a suit for rent, a plaintiff applied for post* • 
ponomout on tho ground that ho was uuablo to obtain a copy of a doco* 
meat, which ho had applied for from tho Collectorato. Tlio application was 
refused, and tho plaintiff got a modiGcd decree. Do subsequently obtained 
a review of judgment and a decree In full. Held, that tho review was 
properly admitted. — Goor Dyal v. Dcla Noonya, 22 W. R. 44G. 

Where now evidence is adduced in no application for review, it need 
nob be per sc suQicient to show tha*. tho previous decision is wrong or such 
as to cause an overmastering balance of evidence. If there is sufficient 
ground for receiving tho new evidence, the case is to he heard as if it were 
being originally hoard with tho materials then before the Court.— 

V. Sufdnr Ah, 22 W. R 283. 

Decree rendered ineffectual by reversal. — The plaintiffs sued tho 
defendant to recover tho amount of assessmout paid in respect of land for 
the years 1872 — 76, and gob a decree. The defendant appealed to the Privy 
Council. The plaintiffs subsequently filed a second suit to recover the 
assessment paid in respect of the land for the years 1877 — 83, and obtained 
a decree solely on the strength of the former decree. The Privy Conncil 
reversed the decree. The defendant thereupon applied for review of the 
decree in the second suit. Held, that the Court had jurisdiction to entertain 
the application for review. The decision of tho Privy Council reversing 
the first decree was a “ new and important matter " within the mssning of 
this rule . — Waghela Bai Sangjt v. A/ajhirfm, 13 B. 330 and Jogesb v. 

Churn, 3 C. 30 (F. B.), p. 46. See Mating Kyaxo v. Ko Aye, 5 R. 261 ; 106 
I. 0. 258 : A. I. E. 1927 Rang. 189. See also Salio Saran v. Tarin* Gharan, 

3 B. L. R. 287 : 12 W. R. 154 (doubted in Panckanan v. Giifudas. J 
B. L R 187 : 18 W. R. 317). But it has been held that a subsequent Full 
Bench gaso overruling the aqthority on which the judgment sought to bg 
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reviewed was based wag not aground for {granting an npplievtion for review,— 
Ainrit Lai v. Das, G A. 292 The discovery of a frosli aiilliorily 

was also held to bo not a good giound for review. -IVffor/a v. Jaganatha, 7 
M 307. S«v also Perj^ad v. Itadha Pershad, 15 W. Jl. 143; Chandt 
Charan v Motioranjan, 17 0 L J. 416, 

Mistake or error apparent on the face of the record, — A review 
of judgment may bo granted for tho ends of justice whore there is an error 
of law on the faco of tho judgmont, or where tho decision of tho Court has 
proceeded ujmn a mistaken view of tho law. — Sharup Chaitd v. Pat Dassee, 

14 C G27 (i?«m Mahton v. liam Ktsh^n, 13 I, A. lOG : 14 C. 18 reffrred to \ 
CfiintajHnni V Pj/nri, G B L. R 12G: 12 W. R 1 (l'\ B.) and Uesjcm 
V Hadjfc Alxloollah, 3 I. A 221 ; 2 C. 131 cited). 

The “ error “ as used in this rule Is not limited taono of fact ; and an 
error of law committed by a Judge and apparent on a perusal of tho record 

15 a ground for granting a review ; and where a Judgo dismissed a suit on 
the ground that as between the plainlifTs ulio were tlio ncaust agnates and 
the defendants who were tho sister's son of tho Inst male owner, tho latter 
were tho prefcicntial hoiis under the MUaloliara law i)jovailing in tho 
^^adra3 Presidency, it was an error npp.aront oj) tho face of tho record and 
could ho roviowfid — ^furart v Palavnnlh, 4G Af. 955 : 7G I. C. 342 : A. I. B. 
1924 Mad. 98 : 45 M, h J 309 ; (1923) M. W. N. 7C1. 

Failure of tho Court to apply tho law of limitation to tho facts found in 
the caso is an error apparent on tho faco of the record, —.Dfif iSfl/jat v, 
Baslieshar, 10 Jj. 181 : 112 I. C. 640 : A. I. E. 192S Lab. 919 ; Kawdu v. 
Berar Co Ltd, IIG I. C. 427 : A. I. R. 1929 Nag. 185 ; J. IV. Surij/ 

V. T. S. ChettvarFirm. 4 R. 205: 991. C. 417 ; A. T. R. 1927 Rang. 20 ; .Vo 3ta 
7t V. JVo Pwa Unit, 6 R. 610 : 105 I. C. 710 : A. I. R. 1923 Rang. 12 ; Belt 
Bam V. Padam Sain, IIG I. C. 221 : A. I. R. 1929 Lah, 26. 

Whore the question involved is not that the Court had taken a* wrong 
view of the law or misinterpreted the law, hut tho apposite law had not 
been applied at all an application for review doog;j»»7no facie lie.— Rrt/isA 
Equitable Assurance Co. Ltd. v. Rajaram. 113 I. G. 89G : A. I. R. 1928 Nag, 
305. Where an order is made sotting aside a sale hold in execution of 
a rent decree on an application to make the deposit without giving a notice 
of tho application as required by the proviso to S. 174-A (2) of the Bengal 

Tenancy Act, held it was a good ground for review of tho ordor.—Bholanath 
y. JHaharajadhiraj of Durdioan, A I. R 1931 Cal. 2G5. 

Where in a Land Acquisition case the valuation allowed was on a 
supposed admission of the Government valuer, which had, in fact, no exis- 
tence, the error was one apparont'on the face of tlio record.— SecrefaJ-j/ of State 
V. Hindusthan Co-operative Insurance Society Ltd., 3G C, W. N. 40 : A. I. E. 
1932 Cal. 171. 

But an error of law to ho apparent on the faco of tho record must 
relate to some proposition of law which is well settled. and beyond contro- ' 

vorsy so far as tho Court which delivered tho judgment is concerned, and on 
which the judgment rests and not merely to a question of law which is 
debateable and may bo shown to bo erroneous Where a judgment was 
fought to be reviewed on the ground that the Court had misconceived tho 
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Tho production of ft now ruling or iiiiUiority, wliich if brou^lit to tho 
notice of tho Judge at Llio first hearing might liavo altered tho judgment 
is “new and important matter” within the meaning of this rule. — I^Uemv. 
Basheer, 1 C. 181 ; Abdul Sadiq v. Abdul Ash, 21 A. 152, 153. 

The objection to the admission of a ro\'iov.* of judgment on tho strength 
of ft new document was not allowed to prevail in n case whore tho so-called 
now document was not the solo reason (or tho admission of tho review. — 
Huro Oobind v. 27j<ro Soondaree, 18 W. U. 316. 

Tho nigh Court has no anthoiity to admit a review of judgment passed 
in special appeal merely on tho ground that now evidence to prove a fact 
has been discovoicd. — Dhlirub Nuih v. hnlltj Ghuuder, ICW. R. 112; Ez 
parte Dashiyartarnln, 1 M. If. C. R. 2-51: Jachvimal v, Palntappa, 5 
M. H. C. R. 464 ; Pauchauari v. Jtadha ^'ath. 4 B. L. R. 213. 

Whore no case of frftud or sui prise having been mado out, a party to 
tlio suit sought for a new trial on the ground of discovery, after judgment, of 
an important document, which v/.xs in the possession of tho opposite party 
hut which tho pai tv liist-naroed had neglected to obtain discovery before 
judgment. ReW, that a now trial should not ho lightly granted and in the 
picBont case it ought not to ho granted.*— if Co. v. C 

0. W N 809 fP. C.). 

Doling tho pendency of a suit for lent, a plaintiff applied for post- 
ponement on the ground that lie was unable to obtain a copy of a docn* 
mont, which he had applied for from tho Collectorato. Tho appllc-rtion was 
refused, and tho plaintiff got a modiGcd decree. IIo subsequently obtained 
a review of judgment and a decree in full. Bcid, that tho review was 
properly admitted.— 'Goor Dyal v. Dcfca Noonya, 22 W. R. 446. 

Where new evidence is adduced in an application for review, it need 
not be /jcr 50 sufficient to show that tho previous decision is wrong or such 
as to cause an overmastering bal.ance of evidence. If there is sufficient 
ground for receiving tho now evidonco, tho caso is to be heard as if it were 
being originally heard with the materials then before the Court . — Sahebjan 
V. Sufdur Ah, 22 W. R. 283. 

Decree rendered ineffectual by reversal. — The plaintiffs sued the 

defendant to recover tho amount of assessment paid in respect of land for 

tho years 1872 — 76, and got a decree. Tho defendant aupealed to the Privy 
Council. Tlie plaintiffs subsequently Gled a second suit to recover the 
assessment, paid in respect o£ the land for tho years 1877 — 82, and obtained 
a decree solely on the strength of the former decree. The Privy Council 
reversed the decree. Tho defendant thereupon applied for review of the 
decree in the second suit. Held, that the Court had jurisdiction to entertain 
the application for review. The decision of tho Privy Council reversing 
the first decree was a “ now and important matter” within the meaning of 
this rule. — Waghela Bat Sanyji v. Masludin, 13 B. 330 and Jofjesh v. Etd% 
Churn, 3 C. 30 (P. B.). p. 46. See Haung Kyaw v. Ko Aye, 5 R 261 : 103 

1. C. 258 : A. I. R. 1927 Rang. 189. See also Satto Saran v. Tarini Gkarafi, 

3 B. L. R. 287: 12 W. E. 154 (doubted in Panckanan v. Giirttdas, 9 
B. Jj R. 187 : 18 W. R. 317). Bat it has been held that a subsequent Fuh 
Bench case overruling the authority on which the judgment sought to be 
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passed on ororlooking tho fact that tho defandAnta had admitted a portion 
of their claim, tho case clearly came under Or. XLVII, r. 1 of the Code.-— 
Probhas V. mhar, 23 C. W. N. 923: 8i I. G. 278 : A I. E. 1924 Cal. 1054. 


A judgment by tho High Court based on a judgment of the Privy 
Council may bo reviewed by tho High Court on the ground that after the 
presentation of tho application for review but before its hearing the Privy 
Council had delivered another judgment in which tho case relied on in the 
judgment of tho High Court was construed in a manner which rendered tho 
judgment of tho High Court wrong. Tho expression " error apparent on 
the face of tho record " is wide onoogh to embrace a case like this. — 
Brindaban v. Damodar, 29 0. W. N. 148 : 85 1. C. G5 : A. I. E. 1925 Cal. 304. 


In Kamla Prosad v. Kunj Behari, (1922) P. 1, it has been hold that a 
mere omission to raise a point of law, which, had it been raised, might and 
probably would have brought about a different result js not necessarily a 
mistake or error apparent on tho face of tho record for which a review can 
be claimed. — See Opporti Padhi v. Paila Ujju2a, 106 I. C. 614 ; A. 1. E. 1927 
Had. 998, in which it has been held that tho mere omission on the part of a 
Jndgo to consider a decision, however regrettable and however wrong, cannot 
possibly be regarded as constitotiog an error apparent on the face of the 
record affording a proper and sufficient ground for granting review of a 
judgment. See also Kiskan Chand v. 132 I. C. 815 : A. I. E. 1931 

All. 91. 

A mere incorrect exposition of law is not a good ground for review. 
—See Chhajju Bam r. Nekt, 49 I. A. 144 : 3 L. 127 ; 26 C. W. N. 697 : 36 
C. Ii. J. 459 • 72 I. C. 666. A. I. R 1922 P. 0. 112: 41 P. L E. 1022: 
17 P "W E i922 • 43 M. h. J. 332 : 30 M. h. T. 295 : 24 Bom. L. B. 1238 ; 
OanicarLal v. Yadoo, 107 I. 0. 909; <7. /. P. 'Baxlicay v.Harahchand, 112 
I. C. 663 : A. I. E. 1929 Nag. 58 ; Gana Mamham v. S. E. Samson, A. 1. E. ' 
1932 Ran'’ 129 • faulty logic or error of law is not a sufficient gronnd.— 
Syed Mahomed v. Janki, 13 P. R T. 384 ; and grounds which might be 
good grounds of appeal would not support an applicatjon for review.— Gwru- 
K V S-d^34 C. W. N. 696: 129 I. C. 365 : A. LB 1930 Cal 701. 

Therefore, where there is no mistake m computing the period of notice but only 
an error in law in holding that 15 days from the 17th to the Slst inclusive of 
. the month were sufficient, there is no sufficient ground for review.— iirAoy 
Kumar v. AgaTtoala, A. I. B. 1932. Pat. 308. 

Granting of a claim as to personal relief, the prayer for which codd not 
be made out clearly upon a construction of a clause of the plaint which is 
doubtfully worded, is not an error apparent on the face of the record.— 
Syed Mahomed v. Janhi Saran, (ante). 

■Where tho Court dismissed an application in chambers in the absence 
of the epplioant, held there is o mistata aPPe™n‘ M ‘be ‘be reaerd 

instifying an application for review.-Brtan Lai V. Abdul Sahaman, 8 
0. W. N. 1207. 

The insolvent got himself ftandiifently and collnslroly ndjedicaled hr 
settine un e bosns creditor. Later on. another creditor, who had sued to enforce 
H. .I.lm drmined out and another bogus creditor slopped in to continno tho 
nroeoedincs end put in proof of bis cl«im before the official receiver. This 
K Sg been rejected, the said bogus creditor appealed to the District 

C. P. C.— 153 
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regulations of tho Company r«)latmg to transfer and registry of shares, but 
it appeared that tho ofTect of those rules was considerod by tho Court at tho 
hearing of tho appeal, and it also appeared tlint tho rules wore not so strictly 
worded as to warrant one construction only. Ilehl there was no error of law 
on tho faco of tho rocoul so as to support an application for review. — 
Tinnevelly Mtlh Co. hid v. Mohideen, 117 I. C. 712 : A. I. R. 1029 Mad. 209: 
(1923) M. W. N. 911. 

The law as to tho liability of tho legal ropresontativos under Ilindu law 
for the payment of tho debt of tho deceased to.tlio extent of tho entire estate 
whether self-acquired or ivncealial of the deceased boinq undisputed, there 
was no suggestion by tho defendant that tho ancestral property was not 
liable for tho debt and no issue was framed on tho sulijoct and tho judgment 
did not contain any discussion thereon, but tiio trial Judge added a restrictive 
clause exempting tho hnccstral property without assigning any reason. Held 
that this mistake was not tho result of any exposition of law and tho error 
committed by him was apj>aront on tho face of tho record.— Rom Das v. 
Sundar Singh, IIQ J. G. 39G:A. I- R. 1929 Lah. 424: 30 Piinj. L. R. 593 
(distinguishing Chhaju Dam v. NeU, 49 I. A. 144 : 3 L. 127). 

An order that S. 16 of the Code doe3_ not apjdy to an application for 
“setting aside the dismissal for default of an application under Or. IX, r. 9 is 
an error apparent on tho face of tho record ”, and oven if tho High Court 
refuses to interfere under S. 115 with such an order of the Subordinate 
Judge, an application for review can be made thereafter to tho Subordinate 
Judge, because tho refusal of tho High Court to interfere in revision cannot 
be taken as implying an approval of tho order . — Sourendra v. Jatindra, 
32 C. W. N. 811. 

■Whore the provisions of S. 576 para. 2 of the old Code (S. 98, Sub-see. 2 
of this Code) were erroneously applied in a case, it was held that there was 
a mistake or error apparent on the face of tho record and that there was a 
snflicieut cause for grwnting review. — IJusani Degam v. Colhclor of Mmaffar' 
nagar, 11 A 176; and m Dollapragada Gam v. Bollapragada Janki, 31 M. 
414 it has been held that where a Court passed an order under a wrong 
section, it has jurisdiction to review the wrong order for snfiicient reason 
and the High Court will not interfere under S. 115 if the right result has 
been reached and that which was irregularly done has been sat right. 

A Full Bench of the High Court of Calcutta has held that it cannot be 
treated as universal that no point can bo raised on an application for a 
review which has been already discussed and decided in the original hearing 
of the appeal ; or that no new point which has not bean raised at tho hear- 
ing of the appeal can be argued on the application for review. In each case 
the Court to which application is made must consider and decide whether a 
review is neoassary to correct any evident error or omission or is otherwise 
requisite for ends of justice, — Gkintamani v. Pyari, 6 B. L E. 136 : 16 
W. R'l (F, B) (the earlier decisions of the Court considered). Pinhey, J. 
concurred with this view in Rain V.' Fisftram, 1 B. 543. The High Couit 
granted an application for review of a judgment on the ground that two pre- 
vious rulings wore not considered therein — Jatra Mohan v. Aiikhil, 24 0. 334. 
Where an application for review of the order passed by the Munsif 
dismissing a suit, was made on tho ground that the said order had be'eu 
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passed on ororlooking tho fact that tho defondants had admitted a portion 

of their claim, tho case clearly came under Or. XLVII, r, 1 of the Code. 

Probhas v Ntthar, 23 C. W. N. 923 : 84 I, C. 378 : A L R. 1924 Cal. 1054. 

A judgment hy tho High Court based on a judgment of tha Privy 
Council may bo reviewed by tho High Court on tho ground that aftar the 
presentation of tho application for review but before its bearing the Privy 
Council had delivered another jndgmont in which the case relied on in tha 
judgment of tho High Court was construed in a manner which rendered the 
judgment of tho High Court wrong. Tho expression "error apparent on 
the face of tho record ’* is wide enough to embrace a case like this. — 
BrinSahan r. Dainodar, 29 0. W. N. 149 : 85 1. 0. 05 : A. I. R. 1925 Cal. 304, 

In Karnla Prozad v. Ktinj Behari, (1932) P. 1, it has been hold that a 
mere omission to raise a point of law, which, bad it been raised, might and 
probably would hove brought about a different result is not necessarilya 
mistake or error apparent on the face of the record for which a review can 
be claimed.— See Opporti Padki v. Paila Ujjula, 106 I. 0. 614: A, I. R, 1927 
Mad. 998, in which it has been held that the mare omission on the part of a 
Judge to consider a decision, however regrettable and however wrong, cannot 
possibly bo regarded as constitoliog an error apparent on the face of the 
record affording a proper and sufficient ground for granting review of a 
judgment. Sec also Ktshnn Ohand v. dfitkon, 182 1. 0. 815 : A. I. B. 1931 
All. 91. 

A mere incorrect exposition of law is not a good ground for review. 
—Bee Chhajju Pam v. Neki. 49 1. A. 144 : 3 L. 127 ; 26 C. W. N. 697 s 86 
C, L. J. 459' 72 I. C. 666: A. LB. 1922 P. C. 112: 41 P. L. R. 1922: 
17 P.W. E 1922 ; 43 U. U J. 332 : 30 M. L. T. 295 ; 24 Bom. L. R. 1238 ; 
Oan)car Lai v. Yadoo, 107 L 0. 908 ; Gf. J. P. ‘Railivav v. Borakekand, 112 
I. C. 653 ; A. I. R, 1929 Nag. 58 ; Oana Uanikam v. 5. i?. Samion, A. 1. R. 
1932 Rang. 129 ; faulty logic or error of Jaw is not a sufliciont ground.— 
Syed Mahomed v. Janki. 13 P. h. T. 384 ; and grounds which might be 
good grounds of appeal would nob support an application for review. — Guru’ 
pada V. Upendra, 34 C, "Vf, N. 696: 129 I. C, 365 1 A. I, R. 1930 Cal. 701. 
Therefore, where there is no mistake in computing the period of notice but only 
an error in law in holding that 16 days from the 17th to the Slab inclusive of 
the month were sufficient, there is no sufficient ground for review.— 

Kumar v. Agarwala, A. I. B. i933.Pat. 303. 

Granting of a claim as to personal relief, the prayer for which could not 
be made out clearly upon a construction of a clans© of the plaint which Is 
doubtfully worded, is not an error apparent on the face of tha record, — 
Sytd Mahomed v. JanU Saran, (ante). 

Where the Court dismissed an application in chambers in the absence 
of tho applicant, held there is a mistake apparent on the face of the record 
justifying an application for review.— Brhori Lai v. Abdul Bahaman, B 
O. W. N. 1267. 

The insolvent got himself ftaudulently and collusively adjudjcalcd by 
Betting up a bogus creditor. Later on, another creditor, who had sued to enforce 
his claim dropped out and another bogus creditor slopped in to continue the 
proceeding’s and put in proof of his daim before tho official receiver. This 
claim havfng been rejected, the said bc^ creditor appealed to the District 
C.P, C.— I5S 
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Judge. The District Judge dismissed the appeal and at the same time 
annulled the adjudication. Thereupon another creditor applied under 
Or. XL VII, r. 1 for review of the order annulling the adjudication. Seld that 
the annulment of the order of adjudication in tho absence of a prayer by any 
of the parties was an error apparent on the face of the record. — China v. 
Punnayya, (1932) M. W. N. 153 (F. B.). 

Any other sufficient reason. — Tho words "any other sufficient 
reason,” as pointed out by the Privy Council in Eossein^’. Eadjee 

Abdoollah, 3 I. A. 221 ; 2 C. 131, confer a wide discretion on tho Conrt^ to 
which an application for review is presented and enables it to grant a review 
for good and sufficient reasons so far as may bo requisite for the ends of 
justice — Gobinda Lall v. Skibadas, 3 C. L. J. 545 (557): 10 C. "W. N. 
986: 33 0. 1323. 

Eule 1 of Or. XL VII of tho C. P. Code must bo read as in itself 
definitive of the limits within which loviow is permitted and reference 
to practice under former and different statutes is misleading. The words 
" any other sufficient reason ” in Or. XLVII, r. 1 mean a reason sufficient 
on grounds at least analogous to those specified immediately previously, 
that is to say, to excusable failure to bring to tho notice of the Court 
new and important matters or error on the face of tho record. — Chhajjti Earn 
V. mhy 49 I. A. 144 : 3 L. 127 : 26 0. TV. N. 697 : 36 C. L. J. 459 : 72 
I. 0. 666 : A. I. R. 1922 P. C. 112 : 41 P. L. R. 1922 : 17 P. W. R. 1922 : 43 
M. L. J. 332 : 80 M. L. T. 295 : 24 Bom. L. R. 1238 : J?amo Eayhavareddi v, 
Baja cf Venkatagiri, 62 M. L, J. 123 : 99 I. C. 954 : A. I. R. 1927 Mad. 355 : 
In the application o/ Dwarka Dhish, 46 A. 245 : A. I. B. 1924 All. 398 ; 
Kumar Qopika v. Makar AU, 39 0. L. J. 247 ; GaUtann v. Pramatha, 83 

0. TV. N. 883: A. I. E. 1929 Cal. 470; Ganuh Das v. Ean Singh. 33 
P. L. E. 290 ; Mt. Rukmini Kuer v. Ml. Ram Piari, 122 I. 0. 184 : A. I. E. 
1930 AU. 126; Sadasheov.Vithoba,1001. 0.30: A. I. E. 1927 Nag. 363; 
Eiralal v. LomJearan, 103 I. C. 750 ; Seth Sorabji v, Seth Dwarhadas, 133 

1. 0. 887. See also Nem Das v. Kunjbehari, 126 I. 0. 677 : A. J. E. 1930 
Oudh 392 ; 7 O. TV. N, 741, in which it has also been held that a review 
cannot be granted 'against an order deliberately passed by a Bench of the 
High Court for the benefit of the parties in order to meet the circumstances 
of a particular case. 

Delivery of judgment without previous notice to the parties is illegal, 
and this is a “sufficient reason “ for granting a review of the judgment 
where, by such illegal procedure, a party is deprived of his right to apply for 
a certificate for a Letters Patent appeal in a case which is fit for th® 
granting of such certificate.— Afaunp Sein Myi v. Maung Tun P®, 5 E. 
794 : 114 I. 0. 687; A. I. E. 1929 Rang. 70. 

Although the words “any other sufficient reason” mean a reason 
sufficient on ground at least analogous to those specified im® 0 diately 
previously, it is nob necessary that the reason should be ejusdem yen^s 
with those previously specified. Tho phrase ejusdem is more restricted in 
its meaning than the word *’ analc^ous.” The summons to a witness in a 
case was returned unserved as the witness could not be found. The Co^fc 
with a view to avoid the case pending idly, declined to adjourn the case for 
giving a further opportunity to tho party concerned to secure his attendance 
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find decided the suit. The \7itnos3 was subsoqueutly fouud out and the 
party applied for review of the case and the opplication was granted by the 
trial Court • Held that there was a sufllciont ground for review, and the 

order of the trial Court granting the application was not illegal, 

K. K. S. A. R. Firm v. Maung Kya Nyun, 5 B. 675: 107 I 0 161* 
A. I. R. 1923 Bang. 31. 

The High Court of Patna has held that any other " sufEcient reason " is 
to bo read ejtisdem generis. If the Court comes to know rulings or decisions 
not referred to in the arguments, which in its opinion are decisive of the 
case the Court ought to give the parties an opportunity of arguing on or 
•explaining them. But a failure in this respect is not by itself a sufBoient 
reason for granting a review. — Syed Mahomed y. JanH Satan, 13 P. L T 
384. 

The reversal of a judgment of the lower appellate Court was not 
■c. " sufficient reason ’’ for review within the meaning of Or. XLVH, r. 1. 

Sufficient reason " must be some reason analogous to the reasons which 
“have bean stated in Or. XLVH, r, 1. — Sudanunda v. Raklial,'31 U. W. N. 822 
{Ckkaju Ram v. Neki, noted ante, referred to). 

The words " or for any other sofficlent reason” mean that the reason 
must be one sufficient to the Court or Judge to whom ths application for 
review is made, and they cannot be held to be limited to tbs discovery of 
new and important matter on evidence or the occurring of a mistake or error 
apparent on the record. Whether or not there Is in such cises " any other 
-eufficient reason '' may depend on a question of law or a question of fact, or 
mixed question of law and fact.— dmtr Hasan v. Ahmed Ah, 9 A. 36 (2 0. 
131 (P. 0.) referred to) ; Oangabat v. Qhansaram, 62 I, 0. 253. In Qopal 
Chandra v. Solomon, 13 0. 62 (reversing 11 C. 767), it has been held that 
although it is difficult to define precisely the msaning of the words " any 
-other sufficient cause ” in this rule yet, from the earlier part of the clause, 
-it is clear that a point which might have been, but which has not been, 
'discovered at the trial by the exercise of duo diligence, was not intended by 
the rule to afford any sufficient reason for review. In Narain v. Chiranji, 
46 A. 568 ; 79 I. C. 945 : A. I. R. 1924 All. 730, the Allahabad High. Court 
-described the rule in Ckkajju Ram’s Case (49 I. A. 144) as technical,” and 
said : In our opinion the words in Or. XLVII, r. 1, ‘/or any other sufficient 
reason ’ ate not only very wide in themselves, but are intentionally so made 
by the Legislature because of the possibility of exceptional cases arising 
in which obvious injustice would be worked by a strict adherence to the 
terms of the decree.” Mookerjee, J., in Gfopifco v. Mahar AH, 39 C. L. J. 247 : 
'A. I. E. 1924 Cal. 872, referring to Chhajj’u Ram’s Case, said: “Whether 
•any analogy can be discovered between the two gronnds specified, vir., the 
discovery of nowand important matter or evidence, and some mistake or 
error apparent on the face of the record, need. not be discussed. But whe- 
ther a particular reason is analogous to either one or other of these two 
grounds may obviously lead to very --•••»•« “ i 

powers exeroisable under S. 151 and 
.exclusive (Prob/itM v. .Niffiar LaZ, 2S C 

Cal 1045), and it has been held in the following cases that it is immaterial 
.whether the review was granted under Or. XVII or under the inherent 
jurisdiction. —'Basania v. Abhoy, 37 0. L. J. 99 : A: I. B. 1923 Cal. 450 ; Adit 
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PrassS r. Sam SaraWi, 4 P, ISO; .A. I. R. 1925 Pat. 435 ; v. 

Dirarl-a Prasad, 3 P. 77S : A. I. K. 1925 Pat. 36. 

Tho STibsequenl discoTery of a Te.asciiaMo ground for adjo^ircinent bj- 
the Court is a good ground for granticg rerlexr.'^SvHaraya r. Snndarcsa. 
140 1. C. 223 : {1932) M. TV. K. 1232. 

It ■’irould be a patent tnisapplicatioa by Court of S. 151 of tbe Code, if 
Ibe Court in exercise of its inbcrent power assumes jurisdiction by way of 
review where it is expressly forbidden by tbe Legislature to entertain such an 
application . — Sudananda v. Ralfcal, 31 C. W. X. S22 : A. I. R. 1927 Cal. 920. 
See also JTaiiot V. Jatindra, 45 C. 519: 22 C. W. N. 446; 42 1. C. 711:26 
C. L. J. 325. 

An appeal was beard and disposed cf by Ibe Full Ecneb in tbe absence 
of tbe respondent. Subsequently, cn tbe application of tbe respondent, a 
review w.i.s granted on tbe ground Ibat no ectieo of reference to tbe Full 
Bench was served on bim. and that bis absence at ibe bearing came within 
tbe words any other sufficient reason ” in this rule . — Gharaiham r. Lai 
SxngTi, 9 A, 61 (F. B.). 

Bemedy by way of review or revision rgaicst an order should not be 
ordinarily allowed where tbe obvious remedy for bim is to appeal against 
tbe order. Therefore, where a surety against where execution bad been 
ordered applied for a review cf tbe order on the ground that the Court had 
no jurisdiction to do so without calling upon bim to show cause why execu- 
tion should not be ordered, it was held that as a surely bad a right of appeal, 
it was not open to him to invoke the remedies by way of review or revision.— 
^ahemed SuHan v. d^egoji. A, L R. 1931 ATad. S2S: (1931) M. TV. R. 963; 
135 L C. 539. 

Tbe proper course for gelling tbe value cf improvement where a decree 
for redemption is passed, and tbe'sum is ret added to tbe price cf redemp- 
tion, is not to make an application for review but to make a demand on tbs 
opposite party for one of the alternatives mentioned in S. 51 of tbe Trans- 
fer of Property Act, and on bis refusal to enforce tbe demand by suit . — die 
Sialkot ZTiSsicn v. Sir Bhhashardas Vaca, 1C9 I. C. 95: A. I. R. 1923 Kag. 
144. 

Where tbe point sought to be raised in review bad not been raised 
or argued by either party, but was first taben by the Court itself in giving 
its opinion upon tbe case referred to if, tbe Court gT.auted a review obserw 
ing as follows; *' The question arising in this case is not a question merely 
between two parties, but is oue of great general commercial importance,, 
and under tbe circumstances, and cn very special grounds we think the 
review ought to be granted,”— Suffewnn Sviscin v. A'etr Oriental Bank 
Corperatien Ltd,, 15 B. 267. * 

A suit was dismissed on the ground of deficiency of court-fee stamp. 
Subsequently the Court granted a review having found that the court-fee 
paid was sufficient. TJeld that this consHtuted a most fitting ground for 
granting a review and was clearly '“any other sufficient ground” within 
the meaning cf this rule.— Jit ,4i^rv, Khtirslied AU, 27 A. 695 (follcnved 
in Gcpala Aiyar v. Sanhsani, SI M, 49 ; 17 il. L. J. 603). 
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Whero an aTiction*puTcha3or applied (or an order {or delivery ol possession 
•and the order was made, it was hold that it was a suflicient ground for 
reviewing tho order that the application was on the face of it. barred by 
limitation. — Dhanindar Das v. Bahshi, 3 P. L. J. 671. 

The mere fact that another Judge is inclined to take a different view 
•of the case from that taken by a Judge who originally decided tho case, is no 
ground for review. — -Va Kyoto v. Ma Kytn, (1922) U. B. IG : 64 I. 0. 895. 
See Oirdharlal v. Kapadvani Municipality, 123 I. C. 19 : A. I. R. 1930 Bom. 
317: 32 Bom. L. R. 610. 

The absence of a pleader is not n ground for review. — Rama Rayha- 
vareddi v. Raja of Venkatagiri, 52 M. Ii. J. 123 : A. I. R, 1927 Mad. 355 
(A. I. R. 1926 Mad. 980 /olid.). 

'That tho lower Court should have improperly neglected to 'examine a 
“Witness is not a ground for a review of judgment, if tho objection was not 
taken when tho case was heard by tho Court in regular appeal. — Mtinshad 
Bibet V. Luchmeeput, 9 W. R. 129. 

The fact that the High Court ought to have remanded the case on the 
ground that the Judge had wrongly decided a point of law is no ground for 
review.— Prosunnonufft v. Judoonath, 9 W. R. 699. 

It is not a proper ground for granting a review of judgment that a Judge, 
by going through the evidence a second time, might arrive at a different 
'Conclusion.— OAunJar OAurn v. Loodunram, 25 W. R. 324, 

The fact that tho Court decided a case without granting an adjournment 
prayed for is no giound for review.— 2V»m6at v. ^r»s/ina, 115 I. C 173: 
A. I. R. 3929 Nag. 89 • 11 N. L J. 238. 

It is not a “ sufficient reason ” for granting a review that if another 
■opportunity was given to the applicant, he would' satisfy the Court that its 
previous order was wrong — Binda Prasad v. Raghubtr, 37 A. 440. 

A review cannot bo given merely for the purpose of allowing the 
parties to re-argue the case upon tho evidence, on the chance of eventually 
throwing doubt upon the decision already passed. — Koleemooddeen v. Seenin 
Mtindul, 24 W. R. 186. 

The failure to argue a point of law is not a sufficient ground for 
review. — Hiralal v. Lomkaran, 103 I. C. 750. 

A review cannot be granted on tho ground that, if the facts had been 
better or more fully placed before tho Court, the judgment would have been 
different, or even on tho ground of a subsequent decision of a question of 
law by tho Privy Council in another salt, where there has been no discover^' 
of new evidence such as is contemplated in this rule. — Jadub Ram t. Ram 
Lochun, 29 V!. R. 169. 

A misconception on the jnrt of the pleader In conseqnence of which the 
..evidence on a certain point bad been shut out and the issue found against tbe 
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patty, is a matter of considerable importance and vronld come nnder the 
•words “for any other snfficient TenEon/’*~rW£?/ianrn<if v. Zofoo, 1301.0^ 
545; A. I. E. 1931 Sind 3 ; 25 S. L. R. 942. 

Where a Judge had made a inifitaK'o as to the subject of certain davgK 
in a Government ehitta, held, that an error of this kind was sufllcient ground 
for entertaining a review. — Qunesh Itam v. ^ohinee Daiee, 14 "W. R. 236. 

Where there is no cleat decision by the lower appellate Court concern- 
ing the correctness or otherwiso of tho trial Court’s finding that theft from 
running train had occurred, absolving thereby the railway company from 
liability, and yet the decree of the loner Court is roverEcd, there is a mistake 
or error apparent on the face of the record or at any rate a sufficient rcasoir 
for review analogous to such error,— Joi A’nrflin v. G. 1. F. Hailu-aij Co., 
11 L. 158 ; 123 I. C. 845 : A, I. R. 1930 Lah. 37 : 31 P. L. R. 419. 

Where a Judge on appeal declined to admit additional cvidcnco on the 
ground that tho application should have been made to tho lower Court, 
held, it was a ground for applying for a review of his order pointing out hia 
mistake.— Z?affi Lall v. Rung Loll, 17 W. R. 47. 

It is not a sufficient ground for a review of judgment passed on special 
appeal that the point which was then raised and on which the Court’s deci- 
sion was based, was one not raised in cither of tl )0 lower Courts, and speci- 
ally, as in this case, where tho Question was pointedly raised in tho special 
appeal, and the lespondent bad ample timo to prepare himself to meet the 
statement therein.— Ccw«R v. SJohadeb ilvndul, 17 W. E. 182, 

A Uunsif granted a review on a ground which was no ground in law for 
granting a review, but bis order in review bad the effect of making the 
decree in the suit a right decree instead of a wrong decree. Tho District 
Judge allowed an appeal from that order. On kn application for rovision, 
held, that the proper course was to set aside the District Judge’s order and 
to leave standing the order of the Munsif granting the review, which order, 
though wrong in principle, was right in its results. — Ahdvl Sadiq r. Abdul' 
Aziz, 21 A. 152. 

Where a suit is dismissed for uon-joindor of parties, the Court is justi- 
fied in granting a review of his order and In allowing the plaintiff to bring m 
all the persons interested.^ Girish Chvnder v. Juravwni De, 6 0. W. N. 83. 

An execution application that bos been dismissed cannot be 
■way of revie'W. — Idarayana v. Uuthu, 60 M. 67 : 97 I. C. 1008 : A. I- R- 
Mad. 980. 

New exposition of law by Privy Council, Full Bench, or Division 
Bench, or subsequent legislation. — A lower Court admitted arevi^ o* 
judgment on the ground that the decision of a Divisional Bench oi the Higu 
Court which it bad followed in that judgment, had subsequently been 
ruled by the Full Bench. SeXd, that the lower Court was not 
admit a review of judgment on such ground.’ — AmritLal v. Afadfto Das,6 A. 29 • 

Because there is a subsequent decision of a superior Court of binding, 
authority on a question of law, the prior judgment passed on a differ®® 
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view of law is not liable as a matter of course to bo rovlowcd.*— Datofoo ifa 
V. Gkowdappa, 126 I. 0. 48G : A. I. E. 1930 Mad. 579. 

A now exposition of the law by a Pull Bench after the passing of the 
original decree is a " just and renaonablo cause ” for admitting a review 
after the prescribed period. — Jontnenjoy v. Dassmoney, 8 0. 700 ; Forh:s v. 
DyanuiooUah, 10 W. R. 415. Contra — Uadhuh Chunder v. Radhtka, 7 
R. 405 : Dwatkanalh v. Manick Cktinder, 9 W. E. 102 ; Shama Shurn v. 
Bindabun, B. L. E. Sup. Vol. 892 : 9 W. E. 181 ; Btira Boodho v. Kaylash 
Chunder, 6 W. R. 100 and Allad Monee v. Joy Sunhir, 7 W. R. 408. But 
see Sitaram v. Kaniram, A. I. R. 1929 Nag. 251 (P. B.) in which it has been 
held that a review cannot bo permitted in such a case because a review is 
not permitted whore new materials come into existence subsequently, and 
in deciding whether an application for review lies or not the question of 
hardship to the applicant does not arise. 

The ground for review under Or. XLYII, r. 1, must be something which 
existed at the date of the decree and the rule does not authorize the review, of 
a decision which was right when it was made on the ground of the happening 
of some subsequent event. Where the lower Court had decided a case 
following the decision of the High Court in a connected case which was 
subsequently reversed on appeal by the Privy Council, the reversal of the 
High Court’s judgment is not a ground for review of the lower Court’s 
judgment. — Kotaghtri Venkata v. Vellanki Venkatarama, 27 I. A. 197 : 24 
M. 1 (P, 0.) : 10 M. L J. 221 : Oanna Batkula Venkamma v. Oanna Bathula 
Banga Rao. 43 U. L J. 33 : (1922) M. W N 304 : 15 L. W. 693 (24 U. 1 
(P. C.), 4 M li. T. SQ/olld.; 13 B. 330, 33 A. 666, 31 B. 128, 13 M. L. T. 225, 
3 P. L. J. 372 refd. to) \ Sarfaraj Khan v Rama Chandra, 73 I. 0. 4 ; 
Sudananda v. Rakhal, 3 1 C. W. N. 822 : A. I. R. 1927 Cal. 920. 

A judgment cannot be reviewed under Or XLVII, r. 1, on account of 
some mistake or an error apparent on the face of the record when the 
alleged mistake or error is a wrong exposition of the law, as, for instance, 
when the judgment is based on a precedent which has been modified by a 
subsequent decision. Even assuming that the discovery of an authoritative 
precedent, by which a precedent relied on in the judgment has been modi- 
fied, amounts to the discovery of new and important matter or evidence 
within the meaning of Or XLVII, r 1 (1), such a discovery is not a ground 
for review without strict proof that the subsequent authority was not within 
the knowledge of the applicant, or could not be produced by him when the 
decree or order was passed or made. Therefore when a judgment was based 
on a, decision which had been modified by a subsequent decision of the Full 
Bench, and the latter decision had been reported in the authorised law 
reports four months before the trial, held, (t) that if in fact the Pull Bench 
decision was not within the knowledge of the applicant or his pleader, igno* 
ranee of this nature could not, in view of Or, XLVII, r. 1, be pleaded in 
support of an application for review, and (*0 that an order granting a 
review in such a case was appealable under Or. XLVII, r. 7 (l) {b).—~Srimati 
Garabini v. Stiraja Narain, 3 P. 134 ; 75 I. C. 177 : A. I. R. 1924 Pat. 250 : 

6 P. L T. 52 : (1923) P. 361. See also Firm of Qurditta v. Balmokand, 
112 I. C 277 , Laxman v. Jif. Shevanttbai. 102 I. C. 6 : A. I. E. 1927 Nag. 
252; Venkamma v. Rang Rao, 43 M. L. J. 33 : 70 I. C. 741: A. I. R. 1922 
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Mad. 227 ; Raviachandra v. Gwind Rao, A. I. R. 1925 Nag. 2GG ' 23 
N. L. B. 63. 

Tho production of an authority which was not brought to tho notice of 
tho Judgo at tho first liearing, and which lays down a view of tho law 
contrary to that taken by tho Judge, is not a sutficiont ground for granting a 
review.— jSf/cn v. Rasher, 1 C. 184: 21 W. B. 3S2 ; Sheihh Ahdul Aziz v. 
must. Munro, (1921) V. 152 : 1 P. L. T. 661. 

Whoro a review of judgment was applied for on tho ground of tho 
subsequent publication of tho roport of a lligli Court decision on a point of 
law wiiich governed tho case, but which had not been urged at tho i)roviou3 
boaring, it was considorod that tho applicant was not to blamo for this 
omission, and tho application for review was 'grunted. — Achilla v. Mammawi, 
10 M. 357, See also Jalra Mohun v. AukhU, 21 C. 334 (33G). 

Tho fact that tho decision proceeds upon a wrong exposition of law or is 
based upon a ruling which has been disapproved by a later Special Bench is 
nob aufiiciont reason.— ffarm Mantkam v. S. R. Savison, A. I. B. 1D32 
Rang. 129. 

Although tho discovery of a new ruling may nob entitle a party to a 
review of judgment, yet when a Court is 8.itisfied that its judgraont has 
prooceJod upon an erroneous view of the law, tho provisions of this rule allow 
review of judgment. — Vallaya v. Jagannatha, 7 M. 307. 

That one Division Bench of tho Iligli Court h.as decided a point at 
variance with tlio decision of anotlior Division Bench is no reason for 
granting a review of judgment. — Kobeen liishen v. Shib Pershad, 9 W. E. 
161 and Fergusson v. Government, 0 W. R. 15S. 

Where tho decree sought to ho reviewed depended on another decree 
between tho same parties and raising the same questions, which was sub* 
scquontly reversed by the Privy Counoil, it was a fit case to bo reviewed on 
tho ground of “ discovery of now and important matter ” within tho mcaoing 
of this rnlc.-^Waghela v. Shail’ Masludin, 13 R 330. 

There wore two connected appeals between tho same parties one before 
a Bench of two Judges and the otiior before a singlO'Judgc. Tho respondent 
in one was tho appellant in tho other and the matter at issue was pvacticrlly 
connected. The appeal before tho two Judges was dismissed under Or. XLI. 
r. 11 and no notice was issued to tho respondent (who w.a3 tl)o appellant before 
tho single Judgo). Tho single Judgo then heard and decided tho other appeal 
and dolivored judgment. Subsequently tho appellant Iieforo tho single Judge, 
having come to know that tho point which was decided by tbo single Judgo 
against bitn was decided in his favour in tho appeal before tho Bench of two 
Judges applied for review. iIcZif, that tho case camo within the purview of 
Or. XLVII, r. 1 . — Piltan Singh v. Jlukttm Sittgii, A. I. E. 1930 All. G31. 

Where a case was decided by the High Court following tho view of the 
law on the point of the Priv>' Council, but the Judge had anticipated logisla* 
tion on tho point which was subsequently passed and which was contrary to 
tho view of tho Privy Council, it was held that tho case could not be re* 
opened simply on this ground, because subsequent legislation does not affect 
decided cases, nor can the subsequent legislation ho said to bo a discovery of 
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uew and maUar jssiilyiog roview. — Gyanaji v. Nififfappa, 52 B. 

434: 111. I. C. 633 : A. I. R. 1923 Bom. 308 : 30 Bom, L. R. 668 (following 
Eotaghiri Venhata v. Vellanki Venhatarama, and Wagkela v. Shaik Masludin, 
notod ante). 

For other cases setf notes under headings “ Mistake or error apparent on 
the face of the record ” and " Any other sufficient reason/' ante. 

Review by minors. — A decree passed against an infant properly 
represented is binding upon him like a decree passed against an adult, and 
is not subject to review on bis application after attaining majority ; but it 
is open to the infant to impeach such a decree by a suit in cases where his 
guardian had been guilty of fraud or negligence. — Oiirsandas Natha v. 
Ladkavaku, 19 B. 571. 

The only modes of setting asidea decree, apart from appeal, prescribed by 
the Code of Civil Procedure are by review under this rule and by suit under 
2. - Mirali Bahimbhoy V, Rehmoobhoy, 15 B. 594 (affirming 13 B. 137). 
See also Bam Sartip v. Shah Laiafat Hossein, 29 0. 735, where it has 
been held that where the next friend of a minor plaintiff withdraws from 
the suit, it is open to the minor through another next friend to have the 
suit ro-opened on review. See also Bakkal Moni v. Adwyta Prosad, 30 
C. 613 : 7 C N. 419, and Bam Gopal v. Prasanna. 2 0. L. J. 503 • 10 

0. W. N. 529. But see Barhamdeo Prasad v. Banarasi Prasad, 3 0. L. J. 
119, where it has' been held that if a decree is regular in itself and on the 
face of it correct, the minor’s remedy lies in afresh suit and not by an 
application for review. See also Gulab Koer v. Badshah, 13 C. W N. 1197. 

Review of judgment in Letters Patent appeals —The High Court 
has power to review judgments passed in appeals preferred under Cl. 15 of 
the Letters Patent — Venkata Subbarayudu v Sr» Bajah Krishna. 40 M. 
•651 ; Batanchand v. Dam]i Dkarsey, 101 1. C 766 : A. I R 1927 Bom 232. 
But a contrary view has been taken in Abhilakht v. Sada Nand, 132 I. 0. 
24 fF B ) A. I. R. 1931 All. 344 , and Inder Mahton v Bam Ktshnn, 134 

1. C. 630 AIR. 1931 Pat, 409 . 12 P. L. T 652. 

Order made by one Judge cannot be set aside by another Judge. — 
One Judge of a High Court cannot set aside an order made by another 
Judge of that Court although such order msght be wrong The proper 
remedy in such a case is by review on any of the grounds mentioned in this 
rule. — Basanta Kumar v. Kusum Kumart. 44 O. 28. 

Commissioner. — A Commissioner for taking accounts has no power 
of roview under this order : but before his report is submitted, he may re- 
open the enquiry into any item on grounds analogous to those of this rule — 
Fernandez v. Bodrtgues, 47 B 593 82 I. 0. 593 : A. I. R 1924 Bom. 231. 

Court'fee on application for review.— The proper fee leviable on an 
application for review of judgment w'faen it refers to a portion of the decree 
is the fee leviable on the plaint or memorandum of appeal, in which the 
judgment, review of which is asked for. is passed. — In re Sheikh .^aqbul, 
31 A. 294 (4 B. 26 not/oUctccd . 3 0. W N. 292/offow<d). 

Where the price of redemption of property held by the purchaser is 
, fixed by a judgment and the purchaser files an application for review for the 
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addition to that sum of the price of improvemonts made in the property by 
him, the court-fee payable on such application ia to bo determined by the 
money value of improvements and not ns proscribed under’ Arfc. 17 (vI) of 
the Couit'Fees Act . — Ths Sialkot Mission v. Sir Biskcshardas Daoa, 109 I. 0. 
95; A. I. K. 1923 Nag. 144. It has been, however, hold in thig case that a 
review is not tlio proper course to bo sought in a case of this kind, but a suit 
should be instituted. 

The stamirfco on an application for review must bo calculated on the- 
amount that would bo obtained if tho review wore granted, and not neces* 
sarily on tho whole value of tho suit . — In re Manohar G. Tambe^ar, 4 B. 
26; Anonymous, 7 M. H. C. R. Ap. 1. But see Nohin Chundra v. Mohamed 
Uzir Ali, 3 0. "W. N. 292, in which a difforont view has been taken. 

An application for review of an interlocntory order is properly stamped 
with a court-fee of Rs. 2 and neither Art. 4 nor Art. 5 of Sch, I of tho Court- 
Fees Act refers to an interlocutory order . — Jagan Nath v, Mulehand,3l A. 262. 

An application for review of judgment, such as is alluded to in Arts. 4 
and 5, Sch. I of the Court-Foes Act (VII of 1870), does not inouldo an 
application for a now trial in a Small Cause Court in the mofussil. — 
Gopeenath v. Nam •Toy, 14 W. B. 249. 

Limitation. — An application for review of judgment must bo made 
within 90 days of the passing of the judgment, and it is only when a sufficient 
cause is shown that the time can bo extended under S. 5, Limitation Act*. 
'Whore a decree-holder applied for execution on 27tb August, 1929, and did 
not ask tho Court that it should review its previous order dated 11th August, 
1923, regarding the character of the property sold in oxecution, and he append- 
ed copies of certain sale-deeds to tho application for execution with the idea 
of showing that tho property belonged to tho judgment-debtorpersonally and 
was not liis ancestral property, it was hold that there was no application for 
review of judgment, much less there was any statement of circumstances 
under which the application for review could not be made within 90 days 
allowed by law, and the application for execution could not be treated as an 
application for review and therefore the previous order that the property 
sought to be sold was the ancestral property of the judgment-debtor must 
stand . — BhuJdian y. Piare Lai, 130 il. C. 8')9 ; A. I. R. 1931 AU. 218: 29* 
A. L. J, 103. 

Under appropriate circumstances an application for review if found to be 
barred by limitation may be treated as an application under S. 151, if tb® 
Court is satisfied that there has been a flagrant abuse of itg own process and 
it is also open to the appellate Court under similar circumstances to treat a 
barred application for review, made to the first Court, as one made under 
S. 151 in order to remove an apparent injustice done to the applicant and to 
prevent an abuse of the process of the Court . — Kawdu v. Berar Ginning Co. 
Ltd., 116 I. C. 427 : A. I. R. 1929 Nag. 185. 

Where a Court in an application for review, which is prima fade time* 
barred, without determining the question of limitation, proceeds to admit- 
the application for review, the order passed by the Court is not only irregular 
but possibly without jurisdiction, and the entire proceedings consequent oni 
such a review must ha set aside as of no legal elTect . — Nathuram v. Ganga But 
128 I. C. 753 : A. I. R. 1930 AU. 815 : 28 A. L. J. 1057. 
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2. An application for review of a decree or order of a 
Court not being a High Court, upon some 
ground other than the discovery of such now 

cations fer review ° ^ 

may he made iinportaiit matter or evidence as is referred 

to in rule 1 or the existence of a clerical or arith- 
metical mistake or error apparent on the face of the decree, 
shall be made only to the Judge who passed the decree or made 
the order sought to be reviewed ; but any such application may, 
if the Judge who passed the decree or made the order has 
ordered notice to issue under rule 4, sub-rule (2), proviso (a), be 
disposed of by his successor. [S. 624 and Cl. (c) of S. 626.] 

COMMENTARY. 

Scope. — This rule is not applicable to S. C. Courts. — See, Or. L. 

Alterationa. — The first part of this rule corresponds to S. 624 and the 
latter part corresponds to Cl. (c) of S. 626 of the C. T, Code, 1882. The 
wording of the old section has been changed in order to make the provisions 
more clear. 

The words “ or the existence of a ” have been substituted for the word 
" some," and the words “ or arithmetical mistake ” have been added. 

Section 624 and S. 626, Cl. (c) are reproduced below for the purpose of 
comparison 

, " 624. Except vpon the grounds of the discovery of such new and impoilant 

matter or evidence as aforesaid, or some clerical error apparent on the face of 
the decree, no application for a review of judgment, other Ifton that of a Sigh 
Court, shall he made to any Judge other than the Judge who delivered tt‘‘ 

" 626 (c) An application, made under S. G24 to the Judge who delivered 
the judgment may, if that Judge has ordered notice to issue under proviso (a) to 
this section, be disposed of by hts successor.'" 

To whom applications for review may be made.— Where a decree 
is passed by a Judge other than a High Court Judge and the review is sought 
not upon the grounds mentioned above, but upon other grounds the applica- 
tion shall be made to the very Judge who passed the decree ; it cannot bo 
made to bis successor in office — Sarangapani v Narayanasamt, 8M. 567; 
2Joheshur Sing v. Bengal Government, 7 M. I. A. 233 ; 3 W. R. (P. C ) 45. Bam 
Baran v Bhagwatt, 47 A 761 (at pp. 764-756) • 69 I. C. 295 : A. I R. 1925 
All. 804. 

A review was intended to bo a consideration of the same subject by the 
same Judge, as distinguished from an appeal, which is a hearing before 
another tribunal A review, therefore, should be presented with as much 
expedition as possible with a view to the re-heanng before the same Judge. 
The exceptions to this rule are allowable only ex necessitate’, that is, from the 
death of the original Judge, or some unexpected or unavoidable cause which 
prevents him from hearing the review. The causes accounting for delay in 
applying for a'reviow must, to justify the grant of it, be of grave importance.— 
A/o;i«hT<r Stngh v. Government of India, 3 W. R. (P.'C.) 45 : 7 M. I. A. 233 • 
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•5/iamser V. «7a{7artna<?i, 17 G. W. N. 403; Surut Soonduretv, Bajendur 
Ktshore, 9 W. R. 125. 

A Judge has no power to allow a roviow of his predecessor’s judgment 
on the ground that he comes toadifTeront conclusion on the facts of the 
case. It is only the discovery of now ovidonce or the correction of a 
patent and indubitable error or omission or some other particular grounds 
of like description which j’ustiCos tho granting of a review. — i?ov Meihraj v. 
Beejoy Gohind, 1 C. 197 ; 23 W. K. 433 ; In the petition of Mathra Parshad, 
1 A. 296 ; Banco Madhuh v. Katee Churn, 24 W. R. 337 ; Munccrooddeen v. 
Kadir Buksh, 24 W. E. 410 ; and Wol/ut v. NusrutooUah, 25 W. R. 48 ; 
Sitea Din v. liam Narain, 6 0. W. N, 707. 

Under this rule a review petition, on tho ground of an " accidental 
slip ” in the decree, is entertainable boforo the successor of the Judge who 
disposed of the case. Only, if tho ground is other than an accidental slip or 
discovery of fresh evidence, such petition c.%nnob be entertained by 
the successor.'— A'atfij/nmnm v. Muhammad KutUj, 24 L, "W. 447: 97 I. 0. 545: 
A.I.E. 1926 Mad. 1033. 

If review of a decree passed by a Judge other th.an a High Court Judge 
is sought on the ground of a supposed error of j'udgment, the application for 
review must be made to tho Judge who passed the decree or made the 
order. — Behari Loll v. Mangolanath, 5 0. 110:4 C. L. R. 371. So also 
where review is sought on the ground that the order complained of was 
made by the Judge in tho absence of or without notice to a party, the appli* 
cation for review should he made to the Judge who made the order.— 
Xliema v. Dhanji, 14 B, 101. 

A Judge (not being a Judge of the High Court), other than a Judge 
who delivered the judgment, has no jurisdiction to grant a review on the 
ground that no leave or consent of the Court under S. 462, C. P. Code, 
1882 (Or. XXXII, r. 7), had been given to the guardian-ad-litem to refer 
the matter in dispute between the parties to the suit to arbitration.— 
Ana7ida Kj-ishna v. Jogendra Nath, 8 0, Ii. J. 294. 


An application for review of judgment upon a ground other than those 
mentioned in S. G24, C. P, Code. 1882 (this rule), if presented to the Judge 
who delivered it, and who thereupon directs notice to be given to the opposite 
party, may be heard and disposed of by his successor. — Karoo Singh v. Deo 
Narain, 10 0. 80: 13 0. L. R, 261 (4 A. 278 dissented from) ; Fazel Bistoas v. 
Jamadar Sheik, 13 C. 231 ; Ramasami v. Kurisu, 13 M. 178 ; and Ganpat 
V. Jtvan, 16 B. 603. Contra — Pancham y, Jhinguri, 4 A. 278. 


A Judge of a Mofussil Small Cause Court was hold to have jurisdiction 
•to direct a new trial of a case tried by his predecessor. The Judge, 
however, in dealing with applications for new trial, should have regard to 
the rule laid down in S. 624. 0. P. Code, 1882 (this rule). — Shumsher Ally 
T. Kurkut Shah, 6 C. 236 : 6 0. L B. 549. 


An application for review of judgment was presented, on other grounds 
than those specified in S. 624, 0. P. Code, 1882 (this rule), to a District’ 
Muusif, who had delivered the judgment, and he thereupon ordered the 
decree to be produced. The District Munsif having resigned, bis successor 
heard and determined 'the application Seld, it was not competent to the 
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District Muosif, ■who ImJ not delivered tho original judgment, to entortain 
the application for review.— CAertt Kurup r. Chmi Kanda, 12 Jf. 509 

A suit was decided by the Additional Sub-Judge, who was afterwards 
transferred to the Court of the permanent Sub-Judge. An application for* 
review was made to the successor of tlio Additional Sub-Judge, and was 
subsequently transferred to the samo Sub-Judge, who was then the presid- 
ing ofEcer oMho permanent Court. that the requirements of S. 624 

0. P. Code, 1882 (this rule), were substantially complied with. — Sundar Das 
V. Saioda Charan, 13 C. "W. N. xci {91-fl). 

Per Mahmood, J.— -Whore a decree has been simply affirmed on appeal, 
S. 579, C. P. Code, 1882, does not imply that the appellate decree supersedes 
the original decree so as to render it incfficctivo for pui poses of execution. 
In such a case the lower Court continues to have jurisdiction to entertain an 

' ^ *.»•*- lecreo under S. 206, C. P. Code, 1882, 

■ . y any article of the Limitation Act, 

■ . * . bo granted under S. 20G, even where- 

an application for review of judgment under S. 623 upon the samo ground 
would be barred by S, 624, C. P. Code, 1882. — Muhammad Sulaijnan v. 
Muhammad yar Khan, 11 A. 267 (F. B.). 

A Judge cannot, by transferring a case to his own Clo, confer on him- 
self the power to review an order of dismissal pronounced by a principal 
Sudder Ameen.— Go/um Esha v. Burrtsh Chunder, W. B. (1864) Mis. 29. 

In a pre-emption suit, the money was directed to bo given to a wrong 
person and the decree was passed in pumianco of the judgment An 
application for review was made to the successor of the Judge who passed 
the decree. HeM, the erroneous direction in the decree as to the person 
to whom the pre-emption price was to be paid was not a clerical mistake 
apparent on the face of the decree under Or. XLYII, r 2, and the successor 
in office cannot entertain such an application. — Bnliram Ptrajt v. Yestvanta, 
75 I C 829. 

Where the order is on ex parte order issued without hearing the oppo- 
site party, it cannot operate as res judicata and oiu bo reviewed by the 
successor of the Judge who made such order . — Jiicandas v, Khem^ 

chand, 116 I. C 101 : A. I. R. 1929 Sind. 110. 

“If the Judge who passed the decree has ordered notice to 

issue.”*— An application for review of judgment, upon a giound other than 
those mentioned in S. 624 of the C. I*. Code, 1832 (tliis rule), if jirosentcd 
to the Judge who delivered it, and who thereupon directs notice to !'o given 
to the opposite party, may be heard and disposed of hy his successor. — 
Karoo Smqh v. Deo Karain, 10 C. 80: 13 C L. R. 2G1 . iMizrf Zfjuroi v. 
Jamadar Shell, 13 C. 231 . Ganpat v. Jnan, IG B C03 . Pamnsafni v. 
Kurnu, 13 M. 178 (F. D ) Contra^Pancham v. Jhuignn, 4 A 27S : Cheru 

Kurup V. Cheru Kanda, 12 AT. 609. 

S. The provisions as to tho form of pu'- 
Formofappiica* ferrjno; appeals slml) apply, wm/nfis tinifotiifh, 
ll.n. for r.Tlo«. „ppiiei,tioi.s for revipiv. [S. 
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COMMENTARY. 

Alterations. — This rule corresponds to S. C25, C. P. Code, ^vith change 
of some words. 

Scope. — This rule is not applicablo to Small Cause Courts. — See Or. L. 

Form of applications for review. — Applications for review of judg- 
•meat should set forth concisely the grounds on which the review is asked 
for. — Puma Ohandra v. NU Madhub, 5 C. W. N. 435. 

Applications for review of judgmoDt should set forth concisely the 
grounds of objection to the decision of which a review is sought, without 
argument or narrative, and such grounds should bo numbered consecutively.— 
Mahadaji Bamchandra v. Viikal, 1 B. H. C. R. 185. 

•A petitioner applying for review under S. 623, C. P. Code, 1832 must 
file a copy of the order of which ho seeks a review, together with a memo* 
randum of objections.— .Idnryi Edtilji v Manikji Edulji, 4 B. 414. But see 
Wajid Ali v. Eawal Kisliore, 17 A, 213 (F. B.), 

This rule relates to form and does not enlarge the right. It does not 
make Or Xljlll, r. 1 (0 applicable to a refusal to restore an application for 
tevvew.— <3vTdKo7i Lai v. .ZoramT Sinjh, 47 A. 1 : SO I. C. 649 '• A. I. R. 
1925 All. 67. 


'Where rejected. 


Application 
••Hhere granted 


4. (1) Where it appears to the Court that there is not 
Application sufTicient ground for a review, it shall reject the 
application. 

(2) Where the Court is of opinion that the 
application for review should be granted, it 
shall grant the same : 

Provided that — 

(n) no such application shall be granted without 
previous notice to the opposite party to enable 
him to appear and be heard in support of the 
decree or order, a review of which is applied 
for : and 


(J) no such application shall be granted on the ground 
of discovery of new matter or evidence which 
the applicant alleges was not within his know- 
ledge, or could not ■ be adduced by him when 
the decree or order was passed or made, without 
strict proof of such allegation. p. 626.J 


COMMENTARY. 

Alterations. — This rule corresponds to S. 626, G. P. Code, l932, with 
•soiue alterations and omissions. 

In^ sub-rule (2) which corresponds to para. 2 of the old section, the 
words ‘‘and the judge shall record with his own hand his reasons for such 

opinion," which occurred in the conoluding part of para. 2 of the old section. 
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have been omitted. By the omisaion, the rulings in 4 C. W. N. 203 (P. C.), 
23 M. 496, 3 A. 316 and 22 C. 734 noted below have been rendered 
obsolete. 

Clause (c) of the old section has been detached from this rule and 
kidded to the last part of r. 2. The other alterations are merely verbal. 

Suffloient ground for review. — On application for review of judgment, 
held, a party applying for review of judgment must show that there is 
good and sufficient cause for granting the review before he can be heard 
to argue that the decision is erroneous. In so showing cause (1) no point 
<5an be raised which has been already discussed and decided on the original 
hearing of the appeal, and (2) no new point which has not been raised at 
the hearing of the appeal can be argned on the application for review. — 
Bhaicahal Sing v. Bajendra, 5 B. L. R. 321 : 14 W. E. 105 (upholding on 
review, 13 W. R 167); Janab Ah. v. Ckandi Charan, 5 B. L. R, 334-noie : 
11 W. R. 202 ; Giingapersad v. Agra and Masterman’s Bank, 5 B, L. R. 
340*nofe : 15 W. E. (F. B.) 5-no/e; Hazra Begum v. Sossein Ah, 5 B. L. R. 
34l-no/e; CoUeelor o/ Tippera v. Mafizunniasa, 5 B. L. R. 341*no/e : 14 
"W. R. 84 ; Garib Hosseinv. Wise, 6 B. L. R. 342-«o/e ; Jilehuroonissa v. 
Wtse, 15 W. R. (F. B.) 2-no/e ; Beni Madhab 'v. Ganga Gahind, 5 B. L. R. 
345*no/e : 16 W. E. (F, B.) 3-no/e. But see Ohintamant v. Pyari Mohan, 
■6 B. L. R 126: 16 W. !R. (P. B.)l. See aUo. Kalu Bin v. Vishram, 1 
B, 643 ; and Buree Perskad v, Nund Kishore, 17 W. R. 479. 

The Judges are not required to r6*adjudicata points considered and 
adjudicated when brought before them by a pleader then employed, though 
they may be better argued, and put in a diflerent light by another pleader 
subsequently, bat are to be guided in their admission of reviews by the 
■definite terms of Ss. 377 and 378 of the 0. P. Code, ISbQ.^Choonee Mundur 
V. Chundee Ball. 14 W. E. 334. 

Where a Sub-Judgo, after deciding a regular appeal, granted an appli- 
cation for review of judgment on the ground that now evidence had _ been 
discovered, but without any inquiry or proof that such evidence was not 
within the knowledge of the applicant, or could not have been adduced 
by him at the time the decree was passed, held, that this was an error or 
defect in the procedure or investigation* of the case which affected the 
'decision, and was a ground of appeal when the decision, upon review, was 
brought before the High Court on special appeal. — Bhyrtib Chunder v. 
Madhubram 11 B. L. E. (P. B.) 423;*20 W. E Nubo Etshore y. Jadtib 
Chunder, 20 W. E. 426 ; Dhunka Devla v Htro Bamla, 4 B. H. C. E. 57. 

Where, owing to the conduct of the opposite party, who, though served 
with notice, made no objection, an applicant for review had no opportunity 
of showing that a new piece of evidence which he adduced was not within 
his knowledge, and could not be adduced by him when the decree was passed, 
such opposite party cannot afterwards be allowed to object on the ground of 
the Full Bench ruling in Bhyrub v. Madhubram, 11 B. L. R. 423 : 20 W- R. 
84 ; Eomjoy v. Jugodessuree, 22 W. B. 399. 

Previous service of notice necessary. — A proceeding admitting a 
review, without notice to the opposite party, as required by this rule, is 
wholly* vitiated by such defect, and not binding on that party.— Go/aiw 
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V. Ram Dyal, 8 W. R. 304. See In re Euro Mohun Tlookirjee, IG W. B 
135 : Qiirdilta v. Muhammad Khan, IIG I. C. 714. 

Kotico to the other eido is imperative under this rule, and an orde 
without such notice is illegal and not merely nn irregularity, and a part; 
is not hound by the illegal order. — Narayana Chettiar v. Mutku Chettiar 
51M. L. .T 219: 97 1. 0.1003: A. I. R. 192G Mad. 930; Abdul Bakimv 
Eem Chaudra, 42 C. 433 : 30 I. C. 165. 

In the case of n summary dismissal of an appeal under Or. XLI, r. II, thi 
order of dismissal may ho set aside on an ex parfe application for roviov 
without notice to the respondent because the respondent in such a ca9( 
cannot be said to mean the “ opposite*' party within the moaning of Cl. (o] 
of this rule. "Janli }Iath v, Prabhastni, 43 C. 178(42 0. 433 dissented from): 
Official Trustee of Den'ial v. Denode, 51 G. 913 ; 84 I. C. 117 : A. I. R. 1925 
Cal. 114. But see Narayana v. Muthu, 50 M. 67 ; 97 I. C. 1008 ; A. I. R 
1926 Mad. 930. 

Vt^hore the defendant was given every opportunity to raise any objec- 
tion that he could raise, ho is in no way, therotoio, prejudiced by reason of 
the fact that no notice was issued to him ; it was therefore held that the 
order granting review should not be sot aside by the appellate Court.— FiVw 
Qopal iVai Ganda Mai v. Hara Chand, 76 I. C. 656. 

The expression " opposite party ’* in Or. XLVII, r. 4 (2) (a) of the 0. P. 
Code is not limited to cases in which such party has actually appeared before 
the Court. It moans the party intci'osted to support the order or decree 
sought to be set aside on review. Where an apjieal has been dismissed for 
default in pajing court-fees it cannot bo restored under Or. XLI, r. 19, 
which has no application to such a case, nor can it bo restored under 
Or. XLYII, r. 4 (2), without notice to the opposite party. — Surajpal v. Utim 
Paiidey, 63 I. C. 99 : A. I. R. 1922 Pat. 231 : 6 P. L. J, 625. 

Strict proof of such allegation. — Sea notes to r. 1 of this Order 
under the heading " Discovery of new and important matter or evidence.” 

The provision of S. 626, C. P. Code, 1882, requiring the Judge granting 
a review to record his reasons, is rather a direction to the Judge how to act ' 
when he has decided to grant the application than a condition of granting 
it, and the failure to record his reasons is not a ground for granting special 
leave to appeal to the Privy Council. — Thakur Shunker Buksh v. Balwant 
Singh, 4 0. W. N. 203 (P. 0.) : 27 G. 333. See also Manicka'MudaUarv. 
Gurtisami Mttdaliar, 23 M. 496, where it has been held that the provision in 
S. 626, C. P. Code, 1832, requiring a Judge to record reasons for granting 
review is rather directory and not mandatory. 

Befoie a review of judgment is granted, an order granting the applica- 
tion for review, and the reasons for granting the same should be recorded — 
Bhairon Din Singh v. Ram Sahai, 3 A. 316. See also Oyanund Asram v. 
Bepin Mohun, 22 0. 734. 

These cases, in so far as they decided that the reasons for granting the 
review must bo recorded, are no longer law. 
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Deith of party pending review.'— Tho order grantiog a review only 
holds the judgment in suspense. The death of a party does not, therefore, 
cause the suit or appeal to abate . — Achyut y.Tapibat,i8 B. 210; 79 I. C. 
763 : A. I. E. 1924 Bom. 310. 

Form.— For Form of Notice, see App. G, Form No. 14. 

Appeal.— Order Stilll, r. 1, 01. (te) provides that an appeallies from an 
order under this rule granting applications for review. Clause (w), however, 
should be read with r. 7 of this Order as subject to it. — Ban Charan v. 
Baran Khan, 41 0. 746 : 25 I.G. 903 ; Ahtd v. Mahendra, 42 C 830 ; Nandalal 
V. Panchanan, 45 C. 60, 78; Sundar Mull v. UpendraKaih, 1 P. L. J. 193; 
Sikandar v. Baland, 8 L. 617 ; A. T. K. Muthu v. Lakshminarayan, 6 E. 
254 : 111 I. 0. 80 : A. I, E. 1928 Hang. 177 ; Lan Tin y. Ma Mya, 7 E. 187 : 
118 I. G. 120: A. I. E. 1929 Hang. 105; Kunversi v. Fitamherdas, 29 Bom. 
L. B. 1355 ; Shidramappa v. Guruskanlappa, 31 Bom. h. E. 1S7 ; 116 I. 0. 
227 : A. I. B. 1929 Bom 183. See notes under r. 7, post. An order grant- 
ing a review on the ground that the view of the law taken was contrary to 
a Full Bench decision which had not been taken to its notice is appealable.— 
Garabini v. Surja Naraxn, (1923) P. 361 : 75 I. C. 177. 

It is open to the appellant to prefer an appeal from the order granting 
the review without taking any steps as regards the decree itself, and in the 
appeal preferred by him to contend that the order granting the review should 
be set aside and that the alterations made in the decree should be cancelled, 
leaving the original decree to stand as it was before the review was made. 
No separate appeal need be died from the final order or decree made after 
the original one was reviewed, for if the order granting the review falls, all 
subsequent proceedings taken and orders made fall along with it.— Bcdfta 
Krishna v Benimadhab, 36 C. W. N 212 : 55 G L J. 98. 

5. Where the Judge or Judges, or any one of the Judges, 
who passed the decree or made the order, a 
Application for review of which is applied for, continues or 
review In Court continue attached to the Court at the time 
consisting of two application for a review is presented, 

or more n gcs precluded by absence or 

other cause for a period of six months next after the applica- 
tion from considering the decree or order to which the applica- 
tion refers, such Judge or Judges or any of them shall hear the 
application, and no other Judge or Judges of the Court shall 
hear the same. [S. 627.] 

COMMENTARY. 


Alterations. — This rule corresponds to S. 627, C. P. Code, 1882, with 
some verbal alterations only. 

ruio 19 not applicable to S. C. Courts . — See Or. L. 

" Attached to the Court ” — A second appeal was heard and decided 
bv two .Tudaes and an application for review was filed with the Eegistrar. 
One of tile Judges having left India, it wus heard and decided by the other > 
C. P. C.— 159 
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of the t\7o Judges sitting alone. Beld, that ho had jurisdiction to hear and 
dispose of the rule . — Aubhoy Chum v. Shamont Lochun, 16 C. 788. 

‘ No other Jad^o shall hear the Bame.”— A review may bo admitted 
by the sole remaining Judge of the Bench which hoard the case originally. — 
Jardine, Skinner d Co. v. Dhun Kishen, 13 W. R, 82. 

"Where an appeal was heard by two Judges and thereafter on account 
of the absence of one of them, a review application came before the other 
Judge sitting with a third new Judge and was granted. Held, the proceed- 
ings were entirely vitiated, as the terms of Or. XLVII, r. 5 prohibited the 
new Judge from taking part in the review , — Chhajjit Bam v. Neki, 41 
P. L. R 1922 : 26 C. W. N. 697 (P. C.) ; 49 1. A. 144 {P. C.) 

The language of this rule is imperative. Where an application for 
review preferred to a District Judge was transferred by him to the Additonal 
District Judge, the procedure was not permitted by this rule. If the 
District Judge had been transferred to some other place, his successor-in- 
office could hear the application for review . — Bansidkar v. Batanlal, 128 
I. C. 771 : A. I. R. 1930 All. 785. 

Application for review In Courts consisting of two or^ more 
Judges. — Application for re-admission of an appeal dismissed on failure to 
deposit the costs for the preparation of the paper-book under the Rules of 
the High Court is not an application for review of judgment, and cannot be 
disposed of by a single Judge of the High Court under this rule.— RamTiari 
Sahu V. Madan Zfohan, 23 C. 339. Partially overruled by Fatmjmnissa v, 
Deoki Pershad, 24 C. 350 (F. B.) : 1 0. W. N. 21. 

During the pendency of an appeal preferred by the defendants to the 
High Court, one of the appellants died. No steps were taken to bring the 
heirs of the deceased appellant on the record and the fact of his death was 
not known to the Court at the time of bearing of the* appeal. The appeal 
was decreed by a Division Bench consisting of Newbould and Graham, JJ. 
and the case was remanded for reconsideration on 6th July, 1925. Thereafter 
the lower appellate Court decided in favour of the defendants on 17th July, 
1926 and the plaintiff preferred a second appeal to the High Court and the 
heir of the deceased defendant was added as a party respondent for the first 
time' in this appeal. An application was made by the plaintiff appellant 
before the Division Bench hearing the cases of the group to which the case 
belonged for vacating the order and decree dated the 6th July, 1925. Bela 
the proper procedure should have been one for review under this rule made 
within limitation and such application should have been naade before 
Grabam, J. who was the only member of the Division Bench who decided 
the appeal on the previous occasion now present in Court. — Muktaram v. 
Gomazta, 47 0. L. J. 623 : 112 1. 0. 225; A. I. R. 1928 Cal. 654. 

G. (1) Where the application for a review is heard by 
ippiication where more than one Judge and the Court is equally 
rejected. ‘ divided, the application shall be rejected. 
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(2) Where there is a majority, the decision shall be 
•.according to the opinion of the majority. [S. 628.j 

^ COMMENTARY. 

Alterations. — This rulo corresponds to S. 623, C. P. Code, 1882, 
•with some verbal changes only. 

Scope. — This rule is not applicable to S. C. Courts. — See Or. L. 

"Where two Judges of a Division Bench have concurred in a final 
idecree, the fact that there is a diCTerence of opinion as to one point, amongst 
others, raised in review on the judgment on which such final decree is based, 
is no ground for an appeal under Cl. 15 of the Letters Patent Surbuns 
:Sahay v. Thakoor Persad, 10 C. 103 1 13 C. L. E. 285. 

Order of rejec- 7. (1) An Order of thc Court rejecting the 

1.1*° ‘^f,*'*®**' application shall not be appealable ; but an 

b!e. Objections to ‘V ,. t- T.'i .3 

•order granting Order granting an application may be objected 
.application to On the ground that the application was — 

(а) in contravention of the provisions of rule 2, 

(б) in contravention of the provisions of rule 4 , or 

(c) after the expiration of the period of limitation 
proscribed therefor and without suflicienb cause. 

Such objection may be taken at once by an appeal from 
the order granting; the application or in any appeal from the 
final decree or order passed or made in the suit. 

(2) Where the application has been rejected in conse- 
•quence of the failure of the applicant to appear he may apply 
for an order to have the rejected application restored to the file, 
and, where it is proved to the satisfaction of the Court that he 
was prevented by any suflicient cause from appearing when 
:such application was called on for hearing, the Court shall 
-order it to be restored to the file upon such terms as to costs or 
otherwise as it thinks fit, and shall appoint a day for hearing 
•the same. 

(3) No order shall be made under sub-rule (2) unless 

notice of the application has been served on the opposite 
party. fs. 029.1 

COMMENTARY. 

Alterations.— This rule corresponds to S 629. C. P. Code, 1833, with 
some alterations and omissions. 

In sub-rule (1), the words “ shall n<tt be appealable " hive been sub- 
-Btitutod for the word “ final’* and the words" an order granttnj the 
.appUeation ’’ have been substituted for the words " but whenever such 
.application is admitted, the admission/* which occurred in the old section 
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The Tvorfls “ the Court sliall order it to be restored " in Bub*rnio (2) have 
been substituted for the words “ the Court may order it to bo restored." 
The word “ final ” means eoncluaivo and not open to revision or review, 
hence it has been replaced by the words ** shall not be appealable." There 
was a diversity of opinion on tho point.— See Gofcirrdo v. Bholanathflb G. 
432 ; Vanian Sakharam v. Malhari, 26 B. 485 and Bam Lai v, Batan, 26* 
A. 572. 

Therefore, no appeal lies from an order of a Provincial Small Cause- 
Court .Judge granting a review, but the aggrieved party may make an 
application to tbe High Court under S. 25 of the Provincial Small Gauge 
Courts Act. 

The last para, of S. 629 has been detached from this rule and reproduced 
in a modified form as r. 9. 

The other changes are mero changes of words and phrases. 

It should he noted here that, besides the provisions contained in sub- 
rule (1) for appealing against an order granting review, an appeal has also been- 
allowed by Cl. («j) of Or. XLIII, from ao order granting review. Clause (to)' 
seems to be more general and it includes the grounds mentioned in sub- 
rule (l). For the difference between sub-rule (1) and Cl. 0^') of Or. XLIII, see 
cotes under the latter. 

SniP.ll Cause Courts.— This lule is not applicable lo B. 0, Courts.— 

Or. L. The power of the High Court under S. 25 of the Provmoial Small’ 
Cause Courts Act is, of course, much wider than S. 115 of the Civil Procedure- 
Code, but it, has been held that every order in which, jd grontieg a review a 
Provincial Small Cause Court Judge fails to observe the terms of Or. XLYII, 
should not be interfered rvith in revision.— v. Dhanalahata, 
A. I. E. 1928 Mad. 56 : 104 I. 0. 746. 

An application for revie'w of judgment in a Small Cause Court suit was 
rejected wrongly, on the ground of a supposed deficiency in tbe Court-fee 
paid upon the application. Held that Ibis order was open to revision.— 
Willis V. Jatvad Husain, 29 A. 468 : 4 A. L. J. 439. 

Order of rejection not appealable. — "Where a Court rejects an appli- 
cation for review its decision is not open to revision — Bam Lai v. Batan, 
26 A. 572 (distinguished in Willis v. Jawad Husain, 29 A. 468: 4 
A. L. J. 439). See also Somayya v. Stibbamma, 26 M. 599 (602), But see 
AJcbar Khan v. M^ihammad Alt Khan, 31 A. 610, where it has been held that 
the order of rejection is open to revision where it was made on the erroneous 
view that the Court had no jurisdiction to entertain the application. 

No appeal lies even if the application he rejected by a single Judge on 
the Original Side of the High Couit. — Achaya v. Batnavelu, 9 M. 253. 

An order rejecting an application for review o! an order dismissing an 
execution case for non-payment of process-fees is not appealable. — Baja 
Pudrrianund v. Doorga Pershad, 4 C. W. N. 39. See also Vadilal v. Fulchand^ 

30 B. 56. 

Only the order rejecting the application for review is final; but the 
decision as to whether there was just and reasonable cause for allowing the 
application to be made after the piescribcd period of ninety days is not 
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■finai.— Shama Churn v. Bin<iab»n, li. S’ap. 'Vo'^. 802^ 9 'W.B,. 18l; 
also George v. "HamiUon d Go., 4 N. W. P. 74. 

A mere refusal to grant a review of judgment cannot alter the judg* 
<ment sought to be reviewed or the decree founded on it, and nothing which 
the Judge says with roferoneo to his refusal to gi-ant the review cm bo 
‘binding so as to alter such judgment or decree. — Ramhurry v. Motkoor 
Mohun, 20 W. R. (P. G.) 460. 

Order granting review is appsalabifi. — Under Or. XLIII, r. 1, Cl. (w) 
an appeal lies from an order granting an application for review, but 
an order granting a review is not appealable except under the conditions 
specified in this rule.— viWuf SadtQ v. ilMuf Aeie, 21 A. 152; Akbar v. Khur- 
shed Alt', 27 A. 695 ; Uari Charan v. Baran Khan, 41 C. 746 : 25 I. C. 903 ; 
■Stindar v. Habib, 42 A. 626 : 18 A. L. J. 838 ; Jfunnu Lai v. Ktinj Bihari 
Lai, 44 A. 605 : 20 A. L. J. 517 ; Venkata v. Veena, 83 I 0. 548 : A.I.R. 1924 
Had. 602 ; 46 M. L J. 463 . (l924) M. W. N 355 ; Beli Ram v. Padam 
Sain, 116 I. G. 221 : A. I. R. 1929 Lab. 26 ; Lan Tin v. Ma Mya. IIB I.C 120: 
7 R. 187 : A. I. R. 1929 Rang. 105. Clftose (u>) of Or. XLIII, r. 1 has to be 
read along with the provisions of this rule which specifically lay down that 
an order granting an application for review can be objected to in appeal only 
on one or the other of the throe grounds specified therein There is no real 
inconsistency between the two rules ; the former rule merely gives a party 
aggrieved by an order granting a review a right of appeal, but it does nob 
'deal with the grounds on which the order appealed against can be objected 
to. The two provisions of the Code aro not mutually inconsistonb but are 
really complementary to each other The one gives the right to appeal, and 
-the other defines the extent to which that right can be exercised. — Sikandar 
Khan v. Baland Khan, 8 L. 617 : A I. R. 1927 Lab 435 . Snntvasa v OJTioiat 
Assignee, Madras, 50 H 891 ; 103 I. C 377 : 52 M. L J. 632 : A. I. R 1927 
Mad. 641. See Babit Vaidyanv. IlItfrugesan,(1028)Jd \V. N. 595. The granting 
of a review on the ground of production of an authority which was not 
'before the trial Court amounts to granting are view on the ground of discovery 
of new matter and falls under r. 7 coupled with r. 4 of Or. XLVII and 
is appealable. — Ibid. 

Whore the review was granted on the ground of an error on the face of 
•the record, the same is not appealable — Shidramappa v. Guruskanlappa, 
116 I. C. 227 : A. I R. 1929 Bom. 183 31 Bom. L R. 137. 

Where an application for review is granted for "any other sufficient 
reason ", the sufficiency or otherwise of the reason is not a good ground of 
appeal against the order. — Gopal Aiyar v. Ramastoami, 31 M. 49: 17 M. L J. 
603 : 2 M. L T. 510 127 A. 605. 24 0 878/oUoiced ; 23 M. 314 distinguished) ; 
Menarst v. Alta/ Husain, 63 I. 0. X71. 

No appeal lies from an order granting a review of judgment either under 
this rule or under Cl 15 of the Letters Patent except under the conditions 
specified in this rule. — Aubkoy Churn v Skamont Lochun, 16 C. 783 : Bombay 
and Persia Steam Navigation Co. Ltd v. Kuan, 12 B. 171; and Achaya r. RaCna- 
velu, 9 M. 253. See also Hamandan v. Behan, 22 C. 3; Barada r. Gobind 
Proskad, 22 C. 934; Ramanadhan Chetts v. Narayanan Cketty, 27 M. 602 (607); 
J)aryai Dibi v. Padn Prasad, 18 A. 44;Cfc«ni7ai v.Sonibai, 21 B. 323 ; ilunn 't 
Jiam V. Bishen Perkash, 24 C. 878: and Mahabir v. Nothin, 1 C. W. N. 339; 
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Madhori y. Parbali, 47 A. 881 : 88 1. C. 653 : A. I. B. 1925 AU. 652 : 23 A. L. J. 
534; Meah v. Durga, 29 G. "W. N. 1027; 90 1. 0. 456: A. L E. '1926 Cal. 
243 ; Venkata v. Veena, 46 M. L. J. 463 : 83 I. C. 548 : A. I. E, 1924 Mad. 
602: (1924) M. W. N. 355: Bakhtan v. 9 L. 298 : 112 I. C.‘518t 

A. LB. 1928 Lah. 608. 

Under Oi. , XLVII, ,r. 7, an order gnvnting an application for review 
may be attacked by way o! appeal on tho ground that tho application has 
been granted on tho ground of discovery of new evidence without, strict 
proof of the applicant that such new evidence was not within his knowledge 
or could not be adduced by him when tho decree was passed.— WnnfZoZaf v. 
Panchanan, 45 C. 60 : 21 C. W. N. 1076. 

In an appeal from an order granting a review on the ground of dis- 
covery of new evidence, it is not competent to consider whether the new 
evidence is important or not. That must be loft to the discretion of the 
Court deciding the application for review. — Saherjan v. Gopal, 34 C. W. N. 
265 : 127 I. 0. 71: A. I. R. 1930 Cal. 424. 

An .application under S. 31X. C. P. Code, 18S2 (Or, XXI, r. 90), to 
set aside a sale was rejected. Subsequently on review the sale was set 
aside. The District Judge on appeal set aside the order setting aside the 
sale Held, that the order was not appealable, as it was not an order grant- 
ing an application for review, but one ‘Betting aside a sale, — Bhairon Dtn 
Stnrjh V. Bam Sahai, 3 A. 316. 

For other cases see notes under Or. XBIII, r. 1 (»y) and Or, XLVII, r. 4^ 

ante 

Second appeal from order passed in appeal under this rule. — 
No second appeal lies from an order passed in appeal from an order granting 
an application for review of judgment — GopcI Das v. Alaf Khan, 11 A 
383 Than Singh v. Cktindttti Sxngfi, 11 0. 296 ; and Papayya v. Chela" 
viayya, 12 M. 125. But see Bala Natha v. Bhiva Natha, -13 B. 496. 
is now clear from the provisions of Or. XDIII, r. 1 (w), read with S. 104^ 
suh-sec. (2). 

No second appeal lies to the High Court from an order setting aside s.a 
order granting a review of judgment. — Kanti Chunder v. Saligram, 24 C. 
319 and dl9-note. 

The admission of a review presented out of time without any sufBc^ut 
cause is a good ground of appeal under S, 629, Cl. (c) of the Civil Pro* 
cedure Code, 1882 (r. 7). — Puma Chandra v. Nil Madkub, 5 0. "W. 

■Where an order granting a review has been set aside on appeab the 
order passed in appeal is final and not open to second appeal. — Jainal Bibt v. 
Abdul Jalil, 6 C. L. J. 225. 

May be objected to in any appeal from the final decree.— Under 
this rule it is open to the appellant on appeal .from the final decree, to taKe 
.objection to the order passed on the application for review. Ananaa 
Krishna v. Jagendra Nath, 8 0. L. J. 294. 

A suit was at first dismissed, but .afterwards a review was applied for 
by the plaintiff and granted, overruling the objections of the defendant. 
Both plaintiff and defendant adduced new evidence, and a decree was- 
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given for the plaintiff. Held, on epocial appeal, that the face of the defendant’s 
having adduced fresh evidence in the Court below, did not debar him from 
objecting on appeal that the review was wrongly granted . — Pran Nath v. 
Sree Eant, 3 C. L. R. 257. 

Sections 534 and C91, C. P. Code, 1832 (Ss. 100 and 105), do not 
control S. 629, C. P. Code 1832 (r. 7), so as to confer a right of appeal in 
a case, where the appeal is not based on any of the objections mentioned in 
this rule. An objection against an order of admission of an application for 
review cannot bo taken in an appeal against the final decree except on one of 
the grounds mentioned ns grounds of objection in this rule . — Gopal Aiyar 
V. Ramasami. 31 JI. 49 : 17 M. L. J. 603 : 2 M. L. T. 519 (27 A. 695, 24 
C. 878 foUoiced) Khursed v. EahamatuUah, 40 A. 68:43 I. C. 490 : 15 
A. L. J. 899 ; Baroda Gharan v. Gobind Prosad, 22 0. 984. 

The provisions of this rule that objection can be taken by appeal against 
the order or an appeal against tho final decree are not controlled by S. 591, 
C. P. Code, 1832 (S. 105). — Oyanund Asram v. Bepin Mdhun, 22 C. 734. 
See also Manicka v Gnrusamt, 23 M. 496 ; Eadhaknshna v, Bentmadhab, 
36 0. W. N. 2l2 : 55 C. L. J. 93 noted under heading " Appeal ” in notes 
under r. 4, ante. 

See notes under Or. XLiri, r. I (a>), ante. 

Sub*rule (1), Cl. (b — -Applioation in contrayentlon of the provisions 
of rule (4) —This clausa does not refer to the weight or suCBciency of 
evidence, and an appellate Court cannot set aside an order of review merely 
because in its opinion tho probative force of the evidence is insufficient to 
establish the allegations made in support of the application for review, 
though such evidence had such probative force to the Court granting the 
review . — Ahid v Mahendra, 42 B. 830 ; Bat Nematbu v Bai Ifematxdlabu, 
42 B. 295 ; Nandalal v. Panchanan. 45 C. 60 • 42 I. 0. 484 . 26 C. L J. 
187. 

The appellate Court can interfere if a review has been granted on 
insufficient grounds . — Nntya v. Jarit, 30 C. W. N. 584. 

Where the Court of first instance grants an.application for review on 
the ground of discovery of new and important evidence not within tho 
knowledge or power of tho applicant at the time of tho trial, the apjiellate 
Court will not generally consider the evidence afresh and disturb the con* 
elusion of the lower Court. — Ambtka Charan v. Bhani Ram, 64 I. 0. 219. 

The appeal under this rule will be confined to a disregard of tho provi* 
sions of r. 2 or r. 4 only and not to any matter on which tho granting of tho 
review is based. Whore the ground of attack is that tho lower Court was 
incorrect in thinking that there was mistake or error apparent on the face 
of tho record, no appeal is provided for in such a case under Or. XLVII.— 
Shaukat Ali v. Mt. Shaktla Dano. 94 I. C, 78 . A. I. E. 1926 All. 492. 

Order going beyond the scope of the application for review.— 
Where a Court in considering an application for review and in granting tho 
same passed an order which went beyond the scope of the application for 
review, the order was without jurisdiction and can be set aside in appeal.— 
Akshoy V. Asliutosh, A. I. H 1923 Cal. 73 : 105 I. C. 4. 
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In Eafaj^iddin v. Eahi Easya, 103 1. C. 246 ; A. I. R. 1928 Cal. 416. an 
objection was taken in the High Court that as the review was granted upon 
a ground different from that upon wbioh the application for review was 
based, the subsequent proceedings in the Court below wore all vitiated, 
but the High Court refused to consider the point as it was not taken before 
the lower appellate Court. 


See notes under heading “ Appeal ” in notes to r. 4, ante. 


4 Application after presoribed time. — Under Arts. 161, 162 

and 173 of the Limitation Act, the period for an application for review of 
judgment by a Provincial Small Cause Court is 15 days, by the High Court 
in the exercise of its original jurisdiction, 20 days, and by other Courts, 
a days from the date of tho decree ; and the applicant is entitled, under 
.12 of the Limitation Act, to deduct tho time spent in obtaining copy of 
the decree.— v. Umar, 7 L L. .J. 129 : 88 I. 0. 1019 : A. I. R. 1?35 
ah. 377. Buts. 5 of that Act says that tho Court may admit the applica- 
tion if the applicant satisfies tho Court that ho had " sufficient cause ’ for 
no making the application within tho prescribed period. 


"Whore a party, applying for a review of judgment after tho expiry of 
tne prescribed period, had not shown any just and reasonable cause for 
not preferring his application within the prescribed period, tbo order 
admitting the review was held to have been improperly granted, and was 
all subsequent proceedings thereon -Lwc/imun Si^/i v. 
?n W 7 B. L. R. 373 (P. 0.) ; .Vofturt v. Sowtra Beebee, 

fl -R ■ ■§■ Pershad v. Anjub AU, 24 W. R. 294 ; Fakxra v. Basapa, 

Bonn Mundul, 25 W. R 343; Kristo Gobind v. Jutjobundhoo, 12 W. B. 
vil Sreenath v. Eritattomovec. 18 W. R. 286. See also Shama Cftwru 

V, Ihndabnn, B. L. R, Sup. Vol. 892 : 9 W. R 181 ; Mahomed Gas v. Dnllab 

^ R. 3l8-«oIe: 11 W. R. 22; Kasheenath v. LneJeheenaram, 

W. E. (1864) 91 ; Jhubhoo Sahoo v. Jtisoda. 17 W. R. 230. 

There seems to be uq limit to the time after the expiration of ninety 

dftvR . provided the applicant 

‘ ■ ust and reasonable ground for review.— 

* . R. 483. 


A new exposition of the law by a Full Bench after the passing of 

the original decree is not “just and reasonable cause ” for admitting a 

wviow after the prescribed period. When a review has been granted, the 
Court is bound to decide the case according to any new exposition of the 
law by a Full Bench made since the original decision. — Shama Churn v. 
Bmdabun, B. L R. Sup. Vol. 892 : 9 W. R 181 • Btira Boodho v. 
Eoylash Chunder, 6 W. R. 100 ; Alladmonee v. Joysunkur, 7 W. R- 
Madhub Chunder v. Radhika, 7 W. R 405; Dwarkanalh v. Maniek 
Chunder, 9 W. E. 102. Contra—Fotbes v. Dyanutoollah, 10 W. R. 415 ; and 
Jonmenjoy v. Dassmoney, 8 0. 700. 


An application for I’eview of judgment of a lower Court is not admissi- 
ble after the limited period merely in consequence of a decision of the High 
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Court, or of tbe Privy Council, modifying tho law or practice which prevail- 
ed at the time when the judgment Bought to bo reviewed was passed.— 
Onobp Chunder v. Ekkowree Sinijh, 6 W. R. 167. But see Danei Pershad v. 
Eadha Pershad, 15 W. E. 143. 

^ Where an application for review is not made within the prescribed 
period the pendency of a special appeal is not such a " just and reasonable 
-cause" for tho loss of time, as the Court to 

is bound to arrive at before it can entertain v. 

Stephen, 9 W. E. 301 ; Fakira v. Basapa, ' the 

pendency of tho first application for review is a just and reasonable cause for 
admitting a second application for review out of time.— Fnman v. Malhari, 
•26 B. 485. 

An applicant for review cannot plead his ignorance of the eiTcct of the 
judgment as a justification for bis delay . — Gtilam Husen v. Musa Miya, 8 
B. 260. 

An application for a review of judgment having been made on the first 
day after the vacation, after tho ninetieth day from the date of the judgment 
which it was sought to review, it appeared that tho ninetieth day fell during 
the vacation when tho High Court was closed. Held, that the full fee 
leviable on the memorandum of appeal must be paid in tho first instance, 
but that the Court, if satisfied that the delay was not caused by the laches of 
the applicant, might direct a refuod of ooe.half of such fee . — In the matter 
■of Doorga Prosunno, 9 0. L. R. 479. 

In computing the period of 90 days from the date of decree, within 
which an'application for review of judgment may be presented on payment 
of half the fee leviable on tho plaint or memorandum of appeal (under Art. 
5 of Sch. I of the Court-fees Act, 1870), the time during which the Court is 
•closed for vacation cannot be excluded.— /n r« Kcta, 9 M. 134. 

The pendency of a second appeal is not a sulBcient cause for the delay 
in filing an application for review . — Giilam Husen v. Musa Mtya, 8 B 260. 

An insufficiently stamped application for review was presented to tho 
Hunsarim of the Court within 90 days, but tho deficiency was not supplied 
till after the expiry of that period. Held, that there was no presentation 
within the prescribed jieriod, and that tho Judge had no power to admit the 
application. Alunro v 'Caumpore Municipal Board, 12 A. 57. 

Bub-rule (2). — No appeal lies from an order refusing to ro-admit an 
application for review of judgment which has been dismissed for default 
under sub-rule (2) — Basrat Alt v. Matmg Aung, 5R 121 • 102 I C. 706 : 
A. I. E. 1927 Bang. 204. 

Revision. — If review is granted in a case whore the Court granting it 
had no jurisdiction, the order IS open to revision under S. 115 as made 
without jurisdiction but it is doubtful whether in such a case an appeal will 
lie from tho order granting the review . — Bamatiadhan v. Harayanan, 27 
M. 602, 607 ; Chunilal v. Soniiai, 21 B 323. 

The discretionary powers of rerisioa vested in the High Court by S. 115 
are not in any way controlled by the provisions of Or, SLVIl. Sneh 
powers are intended to apply to orders disallowing a review application,— 

Kkasomal v. Bacho, 115 I. 0. 314 i A. !• R. 1929 Sind 33. 
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an application for review is granted, a no 
thereof shall bo mado in the register and tl 
Court may at once rc-hear the case or liial 
such order in regaid to the re-hearing as 
thinks fit. [S. G30 

COMMENTARY. 

AUeratlon8.-“Thi8 rule exactly qorrcajiotjda ro S. 030, O.P. Code, 188 

Courtis bound to relister application for review If it is granted.' 
If an application for review is granted tlio Court is bound under th 
rule to make a note in the register that the aiiplication for review bad bcc 
granted. Where tlioro are no materials to determine as to whether tl 
requisition contained in tins rule had or had not been complied with, tl 
procedure adopted by the Court is open to criticism. — Nathu Ham v. Gang 
Bux, 128 I. C. 753 : A*. 1. R. 1930 All. 815 : (1930) A. L. J. 1057. 

What questions may bo gone into after grant of review. — When 
review of n dooision lias boon admitted, the whole ease is therob 
reopened. — Sainal lianchhod v. Dullabk, 10 B. H. 0, R. 3C0. 

Whore a review of judgment is granted on a particular ground, th 
Court is not bound to ro-bcar the whole case under this rule. It is in th 
discretion of the Court to lo-hcar the whole case, or only the partioula 
point on which the review has been granted. — Hurbitns Sahay v. Thakoo 
Punhad. 9 C. 209 : 12 0. L B. 64. 

Where review was granted for additional evidence to bo taken, thal 
ovidoDce should be taken and any relevant evidence in rebuttal, and also an: 
other evidence whicli the party tendering was prevented from adducing bj 
some cause for which he was nob responsiblo or which it was not reasonabh 
or necessary to call in the absence of that additional evidence. But neithei 
party will bo allowed to ndduco evidence which was available and wbict 
with reasonable diligence could have boon produced at the trial. — Bhainram 
V. Ambica, 53 C. 85G : 9? I. 0. 731. 

Under Or XLVII the Court should ro-hear the case on the merits after 
the review is granted. But where the review relofes to the connection of 
an error appal ont on the face of the decree all that the Court has to do is 
to decide after notice to the party whether or not to make the correction,"* 
Mahviad v. Mngaseth, (1930) M. W. N. 166. 

It is a matter of discretion with the Court to admit certain documeu^® 
at the re-hoaring after a review of trial had been obtained though they were 
not tendered in evidence at the first trial.^ — Mefajttddin v. Sabi Nasya, lOo 
I. C. 246 : A. I. E. 1928 Cal. 416. 

It cannot bo treated as a universal rule that no point can be 
on an application for review which has boon already discussed and decide ■ 
on the original hearing of the appeal, or that no new point, 
has not been raised on tho bearing of the appeal, can be argued on tnc 
application for a review. In each ease, the Court to which the 
is made must consider and decide whether a review is necessary to correo 
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ary evident error or omission, or is oUicrwi‘50 requisite for tho ends of 
j ustico ^Chinlav:ani x. Tyari JI/oAnrr, 6 B. L E. 12G (P. B.) : 15 W. R, 1 
(F. B.) (followed in liahi Bxn v Vishram, 1 B. 643). SeealsQ Uuree Pershad 
V. l^und Eishore, 17 W' R 479. But see the cases noted under r. 4 of this 
Order. 


Effect of grant of review on original decree.'— When the application 
for review is granted, the decree previously made is vacated, with the 
consequence that an appeal preferred against tho decree can no longer be 
prosecuted. But tho parties can appeal from the final decree passed on 
review, — Gour Krishna v. Ntlmadhab, 36 0. L. J, 484; Ntbaran v. Abdul 
Eaktm, 107 I. C. 76 : A. I. R. 1928 Cal. 418. 


9 . No application to review an order made on an appli- 
cation for a review or a decree or order passed 
or made on a review shall be entertained. 

[S. 629, LAST PARA.] 

COMMENTARY. 


Bar of certain 
ftppUcatlens. 


Alterations —This section corresponds to the last para, of S. 629, G. P. 
Code, 1882, with some modifications. The last para, of S. 629 is reproduced 
hero for comparison.-— appUcation to review an order passed on review or 
on an application for a review shall be entertained.'’ 


Second application for review. — ^There is nothing in the Civil Proce- 
dure Code which prevents a second application for a review being made 
after a previous application for review bas been made and rejected, and such 
an application can therefore be entertained if it is based on grounds 
different from those taken In tho first application. —Gobinda Bam v. 
Bholanath. 15 C. 432 (distinguished in Vaman v. Malhan, 26 B. 485 : 
4Bom. L B. l2l). also Nojfrtiidm v. Ind<o Karain. B. L B. Sup. 
Vol. 367 • 5 W. R. 93; Easheenath v Luckheenarain, W. R (1864) 91; 
Fukheeroodtn v Eala Chand, I W. R 237; Needoo Monee x, Saroda Monee, 
2 W. R 61 and 62 ; J?as/t V. Eoonj Beharce, W. R. (1864) Mis. 31; 

Asudooddecnx Abdool Kureem, 6W B 110 But see Veneama v. Bamoo, 
5 M. H. C. E. 323, Pallia v. Mathura, 38 A. 230; Eart Singh v. Muhammad, 
8 L 54 . 102 I C. 533: A I E 1927Lah 200. 



ORDER XLVIII. 


MISCELLANEOUS. 

1 . (1) Every process issued under this Code shall be 
Process to be served at the expense of the party on whose 

^rved at expense behalf it is issued, unlcss the Court otherwise 
of party Issning. directs. 

(2) The court-fee chargeable for such service shall be paid 

p . , , within a time to be fixed before the process is 

Cos»of.e„ice. [S. 93.] 

COMMENTARY. 

Alterations. — This rule corresponds to S. 93, C. P. Code, 1882, with 
some verbal changes. 

'la sub-rule (2), the word “ chargeable ” has been substituted for the 
word “ leviable,’’ and the word “par’d” has been substituted for the word 
'** levied " which occurred in the old section. » 

“ Unless the Court otherv/lse directs "—This rule does not give a 
Court any power to depart from the »ule 3 of the High Court on the subjeeb 
■of levy of fees or to remit them The rule relates to the payment of process 
•fees by the parties to a suit, and gives the Court, acting judicially, power to 
make an order, between party and party only, as to who should pay the 
process-fees It does not expressly give power to remit the fees, and to 
order that the process should be served free, at the expense of Govern- 
ment.— In the matter of the application of Studd, 26 C. 124 : 3 C, W. N. 82. 

2. All orders, notices and other documents required by 

this Code to be given to or served on any 
Orders and noti- person shall be served in the manner provided 
ees how served. r ,-t ♦ r m ^ c? 1 

for the service of summons. [_irART of d. y4.j 

COMMENTARY. 

Alterations — This rule corresponds to the latter part of S. 94 of the 
C. P. Code, 1882. The former part of S. 94 has been made a separate section 
(S. 142\ This rule should be read with S. 142. 

The rules for issue and service of summons are given in Or. V. 

3. The forms given in the appendices, with such variation 

as the circumstances of each case may require, 
be used for the purposes therein 

tioned. [S. M4.J 

COMMENTARY. 

Alterations. — This rule corresponds to the latter part of S. 644 with 
some modifications. 



ORDER XLIX. 


CHARTERED HIGH COURTS. 

1 . Notice to produce documents, summonses to witnesses, 

and ever}' other judicial process, issued in the 
Who may *erTe excrcise of thc Original civil jurisdiction of the 
Co””*” High Court, and of ^its matrimonial, testamen- 

tary and intestate jurisdictions, except sum- 
monses to defendants, writs of execution and notices to respon- 
dents may be served by the attorneys in the suits, or by persons 
employed by them, or by such other persons as the High Court 
by any rule or order, directs- [S. 636-3 

COMMENTARY. 

AUerationa.— This rule corresponds to S. 636, 0. P. Code, 1882, with 
some alterations of a verbal character. 

" Or by persona employed by them ’’—There is no provision of lasv 
for banding the notice to a village headman to serve npon a party resident 
in bis village. The special employment of an individual does cot seem to be 
contemplated by Or. XLIX, r 1, which might be deemed to refer to persons 
in the attorney’s regular service —Stigan Chand v. Kanappa Chetly, 
30 C. W. N. 734 : 96 I. C. 375; A. I. R. 1926 Cal 977 

2. Nothing in this schedule shall be deemed to limit or 

otherwise affect any rules in force at the com- 
saving in respect mencement of this Code for the taking of 
of Chartered High qj. recording of judgments and 

* orders by a Chartered High Court. [New.J 

COMMENTARY 

History — Section 633, C. P. Code, 1682, contained provisions for the 
taking of evidence and recording judgment and orders. The section ran as 
follows “ The Bigh Ccnirt shall take evtdence and record judgments and orders 
fn such manner as tt by rule Jrom Iw e to ttme directs. ” 

The intention of the I-cgislature, as expressed in S 633 of tlio C. P. 
Code, 1882, was that the High Court might frame rules as to how its 
judgments should be given, whether orally or in writing, or according to any 
mode which might appear to it best in the interests of justice — Sundar Dili 
T. Btsheshar Nath, 9 A. 93 

Signing, delivery and pronouncing of judgments — The provisions 
of Or XLI, r 31 and Or XX, of the Code as to the signing, delivery and 
pronouncing of judgments do not apply to Chartered High Courts where 

there were rules already in fcrcc when the Cede was enacted Banarsi Das 

v. Sa^nr .Vaf. 116 I C. 23 • A I. R 1929 All. 403. 
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3. The following rules shall not apply to any Charter! 

High Court in the exorcise of its ordinal 
extraordinary original civil jurisdictioi 
namely : — 

(1) rule 10 and rale 11, clauses (6) and (c), of Or. YII ; 

(2) rule 3 of Or. X; 

(3) rule 2 of Or. XVI ; 

(4) rules 5, 6, 8, 9, 10, 11, 13, 14, 16 and 16 fso far ! 

relate to the manner of talcing evidence) < 
Or. XVIII ; 

(5) rules 1 to S of Or. XX; and 

(6) rule 7 of Or. XXXIII (so far as relates to tl 

making of a memorandum) : 

and r. 35 of Or. XLI shall not apply to any such Higl 
'Court in the exercise of its appellate jurisdiction. [S. 038. 


COMMENTARY. 

-*'•0 Alterations.— This rule corresponds to pift of S. 638, 0. P. Code, 188 
'With some additions, alterations and omissions. The first part and the laa 
part of the old section, are inserted in S. 130, and this rule is to be read wit 
S. 120. 

Power of Ri^h Courts. — ^This order is to be read with Part IX of thi 
Code, which coatains special prorisions relating to the Chartered Higl 
‘Courts. 

For the power of the High Courts to make rales, see Part X. 


ORDER L. 


PBOYINCIAL SMALL CAUSE COUBTS. 

1 . The provisions hcroinafter specified shall not extend 
to Conrts constituted under the Provincial 
CansTconrtt^”*” Small Cause Courts Act, 1887, or to Courts 
aase onr t. exercisiug tho jurisdiction of_a Court of Small 
Causes under that Act, that is to say — • 

(a) so much of this schedule as relates to — 

(i) suits excepted from the cognizance of a Court ’ 
of Small Causes or the execution of decrees in 
such suits ; 

(ti) the execution of decrees against immoveable 
property or the interest of a partner in partner- 
ship property ; 

(m) the settlement of issues ; and 

(b) the following rules and orders — 

Order IX, r. 1 (frame of suit) ; 

Order X, r. 3 (record of examination of parties); 
Order XV, except so much of r. 4 as provides 
for the pronouncement at once of judgment ; 
Order XVIII, rr. 5 to 12 (evidence); 

Orders XLI to XLV (appeals) ; 

Order XL VII, rr. 2, 3, 5, 6, 7 (review) ; 

Order LI. [New.] 


ORDER LL 


PRESIDENCY SMALL CAUSE COURTS. 

1 . Savo as provided in rr. 22 and 23 of Or. V, rr. 4 
and 7 of Or. XXI, and r. 4 of Or. XXVI, and 
Presidency Small Presidency Small Cause Courts 

anso onr s 1882, this Schedule shall not extend to any 

suit or proceedings in any Court of Small Causes established in 
the towns of Calcutta, Madras and Bombay. [New.] 
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3. He has cot paid the same* 

4. E. F. died oa the day of 19 . By bis last will he 

.appointed his brother, the plaintiff, his execator. 

[As irt paras, 4 and S of Form No. 7.1 
7. The palintiff as execator of B. F. claims clatmed]. 

no. 4. 

Goods sold at a ^‘easQnable price and delivered. 

(Tiile) 

'A B , the abotre-oamed oUiatiff. states as follows : — 

1. On the day ol 19 , plaintiff sold and delivered to 

-the defendant [sundry article* o/ hanse-furniturs], bat no express agreement was made 
■as to the price. 

2- The goods were reasonably worth rupees. 

3. The defendant has not paid the money. 

[AsinParas. 4 and 5 of Form No 1, and Relief claimed], 

Ko. 5. 

Goods made at defendant’s request and not accepted. 

(Ti/le.) 

A B . the above-named plaintiff, states as follows 

1 On the day of 19 .B.F. agreed with the plaintiff 

-that the plaintiff should make for him (six tables and fifty chatrs) and that K> F. shonld 
pay for the goods on delivery rapees. 

9. The plaintiff made the goods, and oa the day of 19 • 

• offered to deliver them to B F and has ever since been ready and willing so to do. 

3. E F has not accepted the goods or paid for them. 

[As in Taras 4 and 5 of Form No 1. and Relief claimed.] 

No. 6. 

Deficiency upon n re-sale [goods sold at auction]. 

{Title) 

A. B., the above-named plaintiff, states as follows 

1 On the day of 19 , th« plaintiff pat ap at anction 

- sundry [goods], subject to the condition that all goods not paid for and removed by the 

purchaser within [ten days] after the sale should be re-sold by auction on his account, of 
which condition the defendant had notice. 

2 The defendant purchased [o*is crate of crockery] at the auction at the 

price of rupees 

3 The plaintiff was ready and willing to deliver the goods to the defendant on the 
date of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for them 
within {ten days] after the sale, nor afterwards. 

5 On the day of 19 . the plaintiff re-sold the [crots 

-of crockery], oa accouut of the deteudant. by public auction, for rapees. 

6 The expenses attendant upon such re-sale amounted to mpees. 

7. The defendant has not paid the deficiency thns arising, amonnting to 
rupees, 

[As tn paras 4 and S of Form No 1 , and Relief claimed ] 

No. 7. 

Services &t a reasonable rate. 

iTttU.) 

i. B., the above-named plaintiff, states as follows : — 

Between the day of 

day of 19 . at 


19 , asd the 

. plaintiff [esecuted 
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A. B., a firm carrying on business ja partoersbip at 


A. B. {add desertplton and residtnct), by his coastitnted attorney C. D. {add 
description and rtsidenee) 

A. B. {add <}«scrf/>tion aad rosidsnce), Shebait o{ Thaknr, 


A. B {add description and residence), executor oi C. D , deceased* 

A. B. {add description and residence), heir of C. D., deceased. 

(3) PLSIKTS. 

Ho. 1. 

Money lent. 

KTnU.) 

A, B , the above named plaintifF. states as follows : — 

1. On the day of 19 , he lent the defendant rupees 

repayable on the day of 

2. The defendant has not paid the same except rupees paid 

Qfi the day of 19 . 

[If the Plaintij/ eftf ims exemption from any taw of limitation, say ] 

3. The plaioti£f was a oioor {or tosaae] from the 

day of till the day of 

4. [Facts stioti'inc when the cause of action arose and that the Court has 

yan'sdicfio«,l< ( ; . ' 

5. The value of the subjeci>maUer of the suit for the porpose of jurisdlctioa 

IS rupees and for tbe purpose of court fees is 

rupees. 

6. Tbe plaintiff claims ^ rupees, with interest 

at per cent, from tbe day of 19 . 


Ho. 2. 

Money overpaid. 

{Title). 

A. B., the above-named plaintiff, states as follows 

1. On the day of 19 , the plaintifF agreed to buy and the defend- 
ant agreed to sell bars of silver at . ' annas per tola of fine silver. 

2 . The plaintiff procured the said bars to be assayed by E. F,, who was paid by the 

defendant for such assay, and E. F declared each of the bars to coutain 1,500 toUs « 
fine silver, and the plaintiff accordingly paid tbe defendant rupees. 

3 Each of the said bars contained, only 1 200 tolas of fine silver, of which 
plaintiff was ignorant when be made the payment, 

1 4. 'The defendant bas not repaid the snm so overpaid. 

[4s iM paras 4 and 5 o/ Fame Bo, f, and Relief claimed,'] 


No. 3, 

Goods sold at a fixed price and delivered. 

A. B , the above-damed plaintiff, s'jates as follows'; — ' , 

1 . On Ihe day of JO , E. F. 

to the defendant [cue hundred barrels of floor, or the goods mentioned in the s « 
hereto annexed, or sundry goods] ■ " ‘ ■ ' 

2. The defendant promised to pay rupees for the said 

delivery [or on the day of , some hay before the plaixA wasfii J* 
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3. He has Dot paid the same. 

4. E. F. died on the day ot 19 . By bis last will be 

.appointed his brother, the plaintiff, his executor. 

[As inparas. 4 and So/ Form No, t.) 

7. The palioliff as executor of B. F. claims [Rtlig/ clatmsd). 

No. 4. 

floods sold at a Reasonable price and deliyered. 

(TitU ) 

'A. B . the above-named plaintiff, slates as folli^vs 

1. On the day of 19 , plaintiff sold and delivered to 

'the defendant [suniry'artieh\ of kouse/iirnifura}, bst no express agreement was made 

as to the price- 

2. The goods were reasonably worth rupees. 

3. The defendant has oot paid the money. 

[As in paras 4 and S o/ Form No. 1, and Rtluf claimed]. 

Ho. 5. 

floods made at defendant’s request and not accepted. 

{Tate.) 

A B . the above-named plainuff. states as follows 

1 On the 6ayo! 19 .£. P. agreed with the plaiptlC 

'that the plaintiff should make for him [six tables and fifty chairs'] and that £. F. shgah 
pay for the goods 00 rupees 

3. The plaintiff made the goods, and on the day of 19 

• offered to deliver them ta E F and has ever since been retdy and willing so to do. 

3. £ F has not accepted the goods or paid for them. 

[As i» r'^ras 4 and 5 of Form No 1, and EtUef cloimed,] 

Mo 6. 

Deflcienoy upon a re-sale [goods sold at auction]. 
iTau). 

A. B„ the above named plaintiff, states as follows • 

1 On the day of 19 , th^ plaintiff put up at auclioc 

sundry [goods], subject to the condition that all goods not paid for and removed bythi 
purchaser wiihm [tan days] after the sale should be re-sold by auction on bis account, o 
which coodiUUQ the defendant had notice. 

2 The defendant purchased (ons crate of crocfesr;] at the auction at (h 

price of rupees 

3 The plaintiff was ready and willing to deliver the goods to the defendant on th 
date of the sale and for [ttn days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for (her 
within {ten days] after the sale, nor afterwards. 

5 On the day of 19 , the plaintiff re-sold the fcrut 

.of crockery]’ on account of the detendant. by pablic auction, fsr rupees. 

6 The expenses attendant upon such re-saie amounted to rupees. 

7. Ihe defendant has not paid the deficiency thus ansiog, amounting 
rupees. 

[As in paras 4 and 5 of Form No 1 .and Relief claimed] 

No 7. 

ServiCfts tut a ttasonaWb ralh. 

fTitfe.) 

i, B., the above-named plaintiff, states as follows 
-1. Between the day of 

day of 19 . at 


19 , and the 

. plaintiff [eseeute^ 
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sundry drawings, designs and d/ogrant*! for the defendant, at his request ; but no express- 
agreement v,as made as to the sum to be paid for such services. 

2. The services were reasonably worth rupees. 

3- The defendant has not paid the money. 

[dsi'npfirns. 4 and 5 o/ Form No. and Relief claimed.^ 

Ko. ar. 

SerYioeB and materials at a reasonable cost. 

(Tif/e.) 

A. the above-named plaintiff, states as follows : 

1. On the day of 19 , at , 

the plaintiff built a bouse (known as No. , in ], 

and furnished the materials therefor, for the defendant, at his request, but no expres^ 
agreement was made as to Ibe amoont to be paid for snch work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

8. The defendant has not paid the money. 

(its in faras. 4 and S of form No. 1. and Relief claimed ] 


No. 9. 

Use and Oooapation. 

(Titu.) 

A. B., 'the abo^e•named plaintiff, executor of thewill of A*. V., decessed. states as 

follows 

1. That the defendant occupied the (house No. , Street], by permis- 

sIOD of tbe said N. y.. from the day of 19 , ootil the day of 

19 , and no agieement was made as to payment for the use of the said premises. 

2. That the use of the said premises for the raid period was reascnablyi 

vorth rupees. 

5. The defendant has not paid the money. 

[As infaras. 4 and SofForm No. 1.] 

6. The plaintiff as executor of X. Y. IRelief claimed]. 


No. iO. 

On an Award. 

{Tills.) 

A. B., the above-named plaintiff, slates'as followrs t— 

1. On the day of 19 • the plaintiff sod' 

defendant, faavicg a difference betweeo them ccocerning (a demand of the plaintiff icf 

, the price of ten barrels of oil which the defendant refused to pay], agreed in writicg 
submit the difference to the arbitration of E. F. and G. H., and theoriginal document 
is annexed hereto. 

2. On the day of 19 , the arbitrators awarded that the 

defendant should (pay the plaintiff rupees]. 

3. The defendant has not paid the money. 

[its in faras, 4 and 5 of Form No. 1, and Relief claimed.) 


No. 11, 

On a Foreign Judgment. 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , at , in the State [or KingdomI of' 

t the Court of that State (or Kingdom], in a suit therein pending 
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between the pUintiS and the defendant, dal^ adjudged that the defendant shonld pay to 
ihe plaintiff rupees, with interest from the said date. 

2. The defendant has not paid the money. 

[/Is in paras. 4 and 5 oj Form i/o. 7, and Relit/ claimsd.J 


No. i2. 

Against Surety for Payment of Bent. 

(Titfe.) 

A, B , the above-named plaintiff, states as follows ; — 

1. On the day of Id ,B.F. hired from the plaintiff 

’ for the term of years, the [house No, Street], at the annual rent of 

rupees, payable [monthly], 

2. The defendant agreed, in consideration of the letting of the premises toB. F., 
to guarantee the punctual payment of the rent. 

3. The rent for the month of Id , amounting to rupees, has 

.-not been paid. 

[//, by t^e terms of the agreement, notice is required to bs given to the surety, add :— ] 

4. On the day of 19 • the plaintiff gave 

'notice to the defendant of the non-payment of the rent, and demanded payment thereof* 

5. The defendant has not paid the same. 

[As in paras. 4 and 5 o/ Form No 7. Relief claimed.\ 


No. 13. 

Breach of Agreement to Purchase Land. 

{Title.) 

** A.B., the above-named plaintiff, states as follows 

1. On the day of Id . the plaintiff and defendant entered Into 

An agreement, and the original document is hereto annexed, 

[Or, on the day of Id .the plaintiff and defendant mutually 

agreed that the plaintiff should sell to the defeodaet and that the defendant should 
purchase from the plaintiff forty bighas of land in the village of 
for rupees.] 

2 On the day of Id .the plaintiff, being then the absolute 

owner of the property [and the same being free from all incumbrances as was made to 
appear to (be defeadaot], tendered to the defendant a sufficient instrument of transfer of 
the 'same [or. was ready and willing, and is etiU ready and willing, and offered, to transfer 
the same to the defendant by a sufficient iuatrumeot] on the paymsot by the defendant of 
the sum agreed upon. 

3. The defendant has sot paid the money. 

[As in paras 4 and 5 of Form No 1 .and Relie f claimed ] 


No. 14. 

Not Dellveriug Goods Sold. 

{Title.) 

A. B , the above-named plaintiff, states .as follows 

1. On the day of 19 . the plaintiff and defendant matuallr agreed 

Ahat the defendant should deliver [one hundred barrels of flour] to the plaintiff on the 

day of 19 . and that the plaintiff should pay therefor rupees 

on delivery. 

2. On the [said] day the plaintiff was ready and willing, and offered, to pay the 
defendant the said sum upon delivery of the goods. 

3. The defendant has not delivered the goods, and the plaintiff has been deprived 
<f the profits which would has e accrued to him from such delivery. 

[As in paras. 4 and 5 of Form No. 7, and Relief claimed ] 
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No. 15. 

Wrongful Dismissal. 

(Titu.) 

A, B., the abo%e-natrcd plaistilT. states as folldus 

1. Oa the day cf 19 , the plaiaiiff and defeodaot- 

mulrally aprecd that the ylatnliff should serte the defendant ns [an acconotant. or in the 
capacitj' of foreman, cr ns t/fe raic moj ho), and that the defendant should employ the- 
plaiotifT as such for the term of [one year] nod pay him for his services rupees 

[moathlyl. 

2. On the day of 19 , the plainlifT entered upon the 

ser\-fce of the defendant and has ever since been, and still is. ready ncd wtlUng to 
continne in snch service during the rerrainder of the said year whereof the defendant 
always has had notice. 

f*. On the day of 19 , the defendant wroagfolly 

discharged the plaintiff, and refused to permit him to serve as aforesaid, or to pay hint' 
for his services 

[.■Is in j eras 4 ei,d S of Fcrr- yc. 7, C'^d BeUef el/umd.] 


Ko. 16. 

Brench of Gontrnot to serve. 

(rtffe.) 

A. B., the abose-named plaintiff, states as follows:— 

1. Oo the daj of 19 . the plaintiff and defendant mutnally 

agreed that the plaintiff should employ the defendant at an [annoal/ salars of 

rupees, and that the defendant should ser%e the plaintiff a* [an artliC for the term or 
lone year}. 

2. The plaintiff has alw'ays been ready and willing to perform bis part of the- 

agreement [and on the day of 19 , offered so to do]. 

3. The defendant [entered upon] the service of the plaintiff on theabo\e mentioned 

day, bat afienvards oa the day of 19 , he refused to serve the- 

plaintiff as aforesaid. 

[j4s in forat. 4 and S of Fertn Xo. 1, and PtiUf claimed ] 

No. 17. 

Against a Builder for defective Workinanship. 

A. B , the above-named plaintiff, states as follows : — 

1. On the day of 19 . the plaintiff and 

defendant entered into an agreement, and the original dccuraentis hereto acne*^ • 
[Or siaic Vie tenor of Vie eontraot ] 

[2. The plaintiff duly performed all the ccndiHcns cf the cgrcement cn his psrh] 

5. The defendant [built the boose referred to in the agreement in a fcjdan 
onworkmanhke manner]. 

[As ifi/urds. 4 and 5 of Form Fo. 1. and Relit/ claimed ] 

No. 18. 

On a Bond for the Fidelity of a Clerk. 

{Title.) 

A. B . the above-named plaintiff, states as follows ; — ■ 

1. Oa the day cf 19 , the plaintiff took E. F. into his emplo- 

2. In consideration thereof, on the _ _ 

■'i*' *'• ,t. -r -Dcesctdebt- 

' ' ’ . would ray*®" 
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the plaintiff whatever loss he might sustain by reason thereof, not exceeding 
rupees. 

[Or, 2 In consideration thereof, the defendant by his bord cf the same date bound 
himself to pay the plaintiff the penal sum of rnpees. subject to the condition that 

if B. F. should faithfully perform his duties as clerk and cashier to the pUiotiff and 
should justly account to the plaintiff for all monies, evidences of debt or other property 
which should be at any time held by him in trust for the plaintiff, the bond should 
he void ] 

[Or, 2. In consideration thereof, on the same date the defendant executed a bond in 
favour of the plaintiff, and the original docnment is hereto annexed ] 

3. Between the day of 19 and the day of 19 , 

E. F. received money and other property, amounting to the value of rupees, for 

the use of the plaintiff, for which sum be has not accounted to him, and the same still 
remains due and uopaid. 

I.fs til faros J and S o/ Forta l/o. /. and Eelte/clatmgd.J 


Ho. 19. 

By Tenant against Landlord, with Special Damage. 

(Tt.'/,») 

A. B , the above-named plaintiff, states as follows:— 

1. On the day of 19 . the defendant, by a registered instrument, 

let to the plaintiff [the house No , Street] for the term of years, 

contracting vvith the plaintiff, that he. the plaintiff, and bis legal representatives should 
quietly enjoy possession thereof for the said terra 

2. All conditions were fulfilled and all things happened necessary to entitle the 
plaintiff to maintain this suit 

3. On the day of 19 . during the said term, B F., who was the 

/awful owner of the said house, lawfully evicteo the plaintiff therefrom, and still with- 
holds the possession thereof from him 

4. The plaintiff was thereby (preveuted from cootinoiug the business of a tailor at 

the said place, was compelled to expend rupees in moving and lost the custom of 

O. H., and / J . by such removal) 

[As IK paras 4 and 5 of Form No t. and Rthtf clatmtd ) 

No. 20. 

On an agreement of Indemnity. 

(Ti/fc ) 

A, B , the above-named plaintiff, states as follows*— 



2. The plaintiff dulj performed all the conditions of the agreement on his part 

3. On the day of 19 . [a judgment was recovered against 

the plaintiff and delendant by £. F . in the High Court of Judicature at 

upon a debt due from the firm XoE. F , and on the day of 19 ,] the 

plaintiff P^id rupees [in satisfaction of the same). 

4. The detendant has not paid the same to the plaintiff. 

[As IK faras. 4 and 5 of Form No 1, and Rslnf claimed ] 


Mo. 21 

Procuring Property by Fraud. 

A. B . the above-named plaintiff, states as follows : — 

1 . On the day of 19 . the defendant, for the pnrpose of indneing 

the plaintiff to sell him certain goods, represented to the plaintiff that [he. the defendant 
was solvent, and worth rupees over all his liabilities]. ’ 
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2. The plaintiff was thereby isduced to sell [and deliver] to the defendant, [dry 

goods] of the value of rapees. 

3. The said representations were false [or stats ths particular falsshoods) 
were then known by the defendant to be so. 

4. The defendant has not paid for the goods. \Or, if the goods vers not deliver^ 

ea.\ The plaintiff, in preparing and shipping the goods and procuring their restoration, 
expended rupees. 

[4s in Paras, 4 and 5 of Fortn No. 1, and Relief claitmd.1 


No. 22. 

Fraudulently procuring Credit to be given to another Person. 

{THU.) 

A. B , the above-named plaintiff, stales as follows ; — 

1. On the day of 19 , the defendant represented to 

the plaintiff that E. F. was solvent and in good credit, and worth rupees over 

all his liabilities [or that E. F then held a responsible situation and was in good 
circumstances, and might safely be trusted with goods on credit] 

2. The plaintiff was thereby induced to sell to B, F. [nee] of the value of 

rupees [on months credit]. 

3. The said representations were false and were then known by the defendant to be 
so, and were made by him with intent te deceive and defraud the plaintiff [or to deceive 
and injure the plaintiff]. 

4 E. F. [did not pay for the said goods at the expiration of the credit aforesaid, or] 
has not paid for the said rice, and the plaintiff has wholly lost the same. 

[As tn paras, 4 and 5 of Form No. 1,and Rtlief claimed'] 

No 23. 

Polluting the Water under the Plaintiff’s Laud. 

{THU.) 

A, B,, the above-named plaintiff, states as follows 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of 
certain land called and situate in and of a well therein, and of water in 

the well, and was entitled to the use and benefit of the wellandof the water therein, 
and to have certain springs and streams of water which flowed and ran into the well to 
supply the same to flow or run without being fouled or polluted. 

2 On the day of 19 .the defendant wrongfully fouled and pol- 

luted the well and the water therein and the springs and streams of water which flowed 
into the well. 

3 In consequence the water in the well became impure and unfit for demestic and 
either necessary purposes, and the plaintiff and his family are deprived of the use and 
benefit of the well and water. 

[As in paras, 4 and 5 Form No /, and Relief claimed,] 


No. 24. 

Carrying on a Noxious Manufacture. 

(?•»«« ) 

A B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of 

certain lands called , situate in, 

2. Ever since the day of 19 , the defendant has wrongfully 

caused to issue from certain smelting works earned on by the defendant large quantities 
of offensive and unwholesome smoke and other vapoors and noxious matter, which spread 
themselves over and upon the said lands and corrupted the air, and settled on the surface 
of the lands. 

3. Thereby the trees, hedges, herbage and crops of the plaintiff growing on the 
luds were damaged and deteriorated in value, and the cattle and live-stock of the 
plaintiff on the lands became unhealthy, and many of them were poisoned and died. 
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4. The plaintiff was enable to graze the Uads with , cattle and sbeep as he other* 
wise might have done, and was obliged to remove his cattle, sheep and Iarmiog*stock 
-therefrom, and has been prevented from having so beneficial and healthy a nse and 
occupation of the lands as be otherwise wonld have bad. 

[As in paras. 4 and S of Form No. 1, and Relief etaimed.} 


No 25. 

Obatrnoting a Right of Way. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of [a house 

in the village of ]• 

2. He was entitled to a right of wav from the [house] over a certain field to a 
public highway and back again from the highway over tne field to the house, for himself ■ 
and bis servants [with vehicles, or on foot] at all times of the year. 

3. On the day of 19 . defendant wrongfully obstructed the said 

■way, so that the plaintiff could not pass [with vehicles, or on foot or in any manner] 
-along the way [and has ever since wrongfully obstructed the same], 

4. [State special damage, if any). 

[As in paras. 4 and S of Form No I, and Reltaf claimed'] 

No. 26. 

Obstructing a Highway. 

{Title ) 

1, The defendant wreogtally dug a trench and heaped np earth and stones in the 

pnblic highway leading from to so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, fell over 
•the said earth and stones [or into the said trench] and broke bis arm. and suffered great 
pain, and was prevented from attending to bis business for a long time, and incurred 
'expense for medical attenoance. 

[As tn ^oroi 4andSofForm No 1,ond Relief elatnted.] 


No. 27. 

Diverting a V/ater-course. 

{TitU.) 

A B , the above-named plaintiff, plates as follows • 

1. The plaintiff IS. and at the time hereinafter mentioned was, possessed of a mill 

-situated on a [stream] known as the . in the village of .district of 

2. By reason of such possession the plaintiff was entitled to the Sow of the stream 
for working the mill. 

3. On the day of 19 . the defendant, by catting the bank of the 

stream, wrongfully diverted the water thereof, so that less water ran into the plaintiff’s 
mill. 

4. By reason thereof the plaintiff has been unable to grind more than sacks 

,per day, whereas, before the said diversion of water, be was able to grind sacks 

per day. 

[As in paras 4 and 5 of Form No 1, and Relief claimed ] 


No. 28. 

Obstructing a Right to use Water for Irrigation. 

{Title.) 

A. B., the above-named plaintiff, states ns follows — 

1. Plaintiff is. and was at the lime hereinafter mentioned, possessed of certain 
lands situate, etc., and entitled to take and nse a portion of the water of a certain stream 
-for irrigating the said lands. 
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2. Oa the day of « 19 , tbe defendant prevented the plaintiS'frDm 

taking and using the said portion of the said water as aforesaid, by wrongfully obstruct- 
ing and diverting the said stream. 

[yls in paras. 4 and 5 of Form No. 1, and Relief claimed,'] 

No 29. 

Injuries caused by Negligence on a Railroad. 

{Title.) 

A. B , the above-named plaintiff, states as follows 

1. On the day of 19 , the defendants were common carriers of 

passengers by railway between and 

2. On that day the plaintiff was a passenger ioone of the carnages of the defendants 
on the Said railway. 

3. While he was such passenger, at [or near the station of 

or between the stations of and ], a collision occorredon 

the said railway caused by the negligence and unskilifuiaess of the defendants' servants, 
whereby the plaintiff was much injured [having bis leg broken, his bead cut, etc, and' 
state the special damage, as], and incurred expense for medical attendance, and 

is permanently disabled from carrying on his former business as [a salesman]. 

[As in paras. 4 and 5 of Form No 1, and Relief claimed] 

[Or t/jKs 2. On that day the defendants by their servants so negligently and 
unskilfully drove and managed an engine and a tram of carriages attached thereto upon 
and along the defendants' railway which the plaintiff was then lawfully crossing, that the 
said eogine and tram were dnveo and struck against the plaintiff, whereby, etc, as i« 
para. 5.] 


No. 30. 

Injuries caused by Negligent Driving. 

{Title ) 

A. B., the above-named plainlifT. states as follows 

1. The plaintiff is a shoemaker, carrying on business at . The- 

defendant is a merchant of 

2. Oa the day of 19 . the plaintiff was walking southward along 

■ ' . - . about 3 o’clock in the afternoon He was obliged 

■ • .a street running into Chowringhee at right angles. 

. lust before he could reach the foot-pavement on 
of the defendant’s drawn by two horses under the 
charge and control of the defendant’s servants, was negligently, suddenly and without 

any warning turned at a raoid and dangerous pace out of Middleton Street into Chow- 

ringhee The po'e of the carnage struck the plaintiff and knocked him down, and be 
was much trampled by the horses 

3. By the blow and fall and trampling the plaintiff's left arm was broken and he was 
bruised and injured on the side and back, as well as internally, and in consequence 

of the plaintiff was for four months ill and in suffering, and unable to attend to 

business, and incurred heavy medical and other expenses, and sustained great loss 

business and profits. 

[As in paras 4 and 5 of Form No. 1 , and Relief claimed.] 


No. 31. 

For malioious Prosecution. 

{Title ) 

A. B., the above-named plaintiff, states as follows : — . 

1. Oa the day of 19 , the defendant obtained a warrant o 

arrest from 

[a Magistrate of the said city, or as the ease may be] on a charge of 

. and the plaintiff was arrested thereon, and imprisoned for ,nce 5 

[days, or hours, and gave bail in the sum of 
to obtain his release]. 
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2. In so doing the defendant acted maUdoasIjr and ^vithout reasonable or probable 
cause. 

3. On the day of 19 « the Magistrate dismissed the complaiot 

of the defendant and acquitted the plaintiff. « 

4 Many persons, vbose names are onlnowa to the plaintiff, bearing of the arrest, 
and supposing the plaintiff to be a criminal, have ceased to do business with him , or in 
consequence of the said arrest, the plaintiff lost his situation as clerk to one B. F.; or io 
consequence the plsintiff suffered pain of bcdy and mind, and was prevented from trans* 
acting bis business, and was injured in his credit, and incurred expense in obtsioing bis 
release from the said imprisonment and in defending himself against the said complainU 
Ms in paraa. 4 and 5 o/Fortn No J, and Neltef claimed ] 


Ko. 32. 

Moveables wrongfally detained. 

(Title.) 

A, B., the aboie-named plaintiff, states as follows : — 

1. On the day of 19 , plaintiff 

owned [or sidle /acis sAoirifig tz rtglif <o |li« ^ssessi’on] (be goods mentioned m the 
scbednle hereto annexed [or describe the foorisj. the estimated value of which is 
rupees. 

2. From that day until the commencement of this suit the defendant has detained 
the same from the plaintiff. 

3. Before the ccmmencement of the suit, to wit. on the day of 

19 , the plaintiff demanded the same from the defendant, hot be refosed to deliver 
them. 

[As inparas. 4 and S of Form No. I.] 

6. The plaintiff claims*- 

(1) delivery of the said gocds. or rupees, in case deliverr 

cannot be had ; 

(2) rupees compensation for the detention thereof 


The Schedule 


No. 33 

Afainst a fraudulent Purchaser and his Transferee 
>vith Notice. 

{Ttlle ) 

A B., the above-named plaintitf, states as follows : — 

1 On the day of 19 , the defendant C D . for the purpose 

of ioducing the plaintiff to sell him certain goods, represented to the plaintiff that [he 
was solvent, and worth rupees over all his Iiahihties]. 

2 The plaintiff was hereby tndneed to sell and deliver to C D [one hundred boxes 

of tea], the estimated value of which is rupees. 

3 The laid representations were (al'c. and were then known by C D. to be so [or 
at the time of making the said represeolations, C. D. was insolvent, and knew himself to 
be so] 

4 CD afterwards transferred the said goods 10 the defendant E F. without consi- 
deration [or vvho had notice of the (ahhy of tbe represeotauen]. 

[As ifl paras. 4 and S of Form No J ] 

7. The plaintiff claims— 

(1) delivery of the said goods, or rupees, in case delivery 

cannot be had : 

rupees compensation for the detention thereof. 


( 2 ) 
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Ho. 84. 

Hesoission of a Gontraoton the Ground of Mistake. 

[Title.) 

A, B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defendant 

Tepresented to the plaintiff that a certain piece of ground belonging to the defendant, 
■situated at , contained [ten bighas]. 

2. The plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief that the said representation was true, and signed an agree- 
ment, of which the original is hereto annexed. But the land has not been transferred 
io him, 

3 On the day of 19 , the plaintiff paid the defendant 

rupees as part of the purchase-money. 

4. That the said piece of ground contained io fact only [five bighas]. 

[i4i itt paras. 4 and 5 of Form Uo, ?.} 

7. The plaintiff claims— 

(1) rupees, with interest from the day of 19 : 

(2) that the said agreement be delivered up and cancelled. 


Ho. 3S. 

An Injunction Bestrainin^ Waste. 

{Title.) 

A. R., the above-named plaintiff, states as follows 

1. The plaintiff is the absolute owner of [describe the property], 

2. The defendant is tn possession of the same under a lease from the plaintiff. 

3. The defendant has [cut down a number of valuable trees, and threatens to cut 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras, d and S of Form Ho. f.] 

6, The plaintiff claims that the defendant be restrained by injunction from com- 
mitting or permitting any further waste on the said premises. 

[Pecuniary compensation may also be claimed.] 


No. 36 . 

Injunction Restraining Nuisance. 

{Title.) 

A 13., the above-named plaintiff, states as follows : — 

1. Plaintiff IS, and at all the times hereinafter irentioned was, the absolute owner 

of [the house No. , Street, Calcutta.] 

2. The defendant is, and at all the said times was, the absolute owner of [a plof 

ground m the same street ]. 

.3. On the day of 19 , the defendant erected upon his said 

plot a slaughter-house, and still maintains the same : and from that day until the present 
time has continually caused cattle to be brought and killed there [and has caused the 
blood and offal to be thrown into the street opposite the said bouse of the plaintiff]. 

[4 In consequence the plaintiff has been compelled to abandon the said bouse, 
and has been unable to rent the same ] 

Ms tfi paras. 4 and 5 of Fortn Ho 1.] 

1. The plaintiff claims that the defendant be restrained by injunction from com- 
mitting or permitting any further nuisance. 
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No. 37. 

Pabllo Nttisence. 

(Tif/* ) 

A. B , the above-named plaintiff, states as follows : — 

1. The defendant has wrongly heaped Qp earth and stones on a public road known' 

as Street at so as to obstruct tbe passage of the public 

along tbe same and threatens and intends, unless restrained from so doing, to contione 
and repeat tbe said wrongful act. 

2. Tbe plaintiff has obtained the consent m writing of the Advocate-General [or of 
the Collector or other officer appointed In this behalf] to the institution of this suit. 

[As in ftaras, 4 and S of Form No 7 ] 

5, Tbe plaintiff claims—* 

( 1 ) a declaration that tbe defendant is not entitled to obstract tbe passage of the 
public along tbe said public road : 

f2) an injunction restraining the defendant from obstrncting the passage of tbe 
public along the said public road and directing the defendant to remove the 
earth and stones wroogfntly heaped op as aforesaid. 

No. 38. 

Injunction against the Diversion of a Water-conrse. 

{Title.) 

A B . the above-named plaintiff, states as follows:— 

[As in Form No. 27.] 

Tbe plaintiff claims that tbe defendant be restrained by injunction from diverting' 
the water as aforesaid. 

No. 39 

Restoration of Moveable Property threatened with destruction, 
and for an Injunction. 

(Title.) 

A. B., tbe above-named plaintiff, states as follows .•» 

1. Plaintiff IS, and at all times hereinafter mentioned was. tbe owner of [a portrait 
of his grand-father which was eaecuted by an eminent painter], and of which no dupli- 
cate exists [or state any facts showing that the fro^erty is of a kind that cannot be 
refilaesd by money"}. 

2. On tbe day of 19 . he deposited the same for 

safe-keeping with the defendant. 

3. On the day of 19 , be demanded the same from 

the defendant and offered to pay all reasonable charges for the storage of tbe same. 

4. Tbe defendant refuses to deliver tbe same to tbe plaiDtiff and threatens to con- 
ceal, dispose cf. cut or injure tbe same if required to deliver it up. 

5. No pecuniary compensation would be an adequate compensation to the plaintiff' 
for the loss of the [painting]. 

[As in paras, 4 and 5 of Form No. 7.] 

8 The plaintiff claims— 

( 1 ) that tbe defendant be restraioed by lojnnction from disposing of. injuring or 

concealing the said [painting] . 

(2) that be be compelled to deliver the same to the plaintiff. 

No. 40. 

Interpleader. 

A B.. tbe above-named plaintiff, stales as follows^— 

1. Before the date of tbe claims hereinafter mentioned G B. deposited with the- 
plaintiff [<f<scn'b« the property} (or [safe-keeping]. 
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2. Tbe defeodaot C. D. cl&iras tbe same [under aa alleged assigomect tberecf to 
him from G. H ]. 

3. Tbe defendant E. F, also claims tbe same [under an order of C. //. transferring 
tbe same to him]. 

‘4. Tbe plaintiff is ignorant of tbe respective rights of (he defendants. 

5. He has no claim upon tbe said property other than for charges and costs, and is 
^eady and ‘Ailliog to deliver it to such persons as the Court shall direct. 

6 Tbe suit is not brought by collusion with either of the defendants. 

iAs in paras. 4 and 5 of Form Uo /} 

9 The plaintiff claims— 

(1) that the defendants be restrained, by injonction, from tailing any proceedings 

agninst tbe plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning tbeir claims to tbe said 

property ; 

[(3) that some person be authorized to receive tbe said property pending such 
litigation ,] 

(4) that upon delivering tbe same to such [person] tbe plaintiff be discharged from 
all liability to either of tbe defendants in relation thereto. 


No. 41. 

Administration by Creditor on behalf of himseif and all 
other Creditors. 

KTttU » 

A. B., tbe abovemamed plaintiff, states as follows 

1. £ F . late of . Nvas at tbe time of bis death, and bis estate still {$• 

'indebted to the plaintiff in the sum of 

[here insert nature of debt and security, if any']. 

2 E. F. died on or about the day of • 

last will, dated tbe day of be appointed C. D, his executor [or derised 

his estate in trust, etc., or died intestate, at the case may be]. 

3. Tbe will was proved by C. Z?, [or letters of administration were granted, etc.]. 

4, The defendant has possessed himself of the moveable [and immoveable, or the 
proceeds of tbe immoveable] property of £ P , and bas not paid tbe plaintiff his debt. 

[As inparas, 4 andSof Form Fo, /.] 

7. Tbe plaintiff claims that an account may be taken of the moveable [and immoi^ 
able] properly of £, F , deceased, and that tbe same may be administered under the 
decree of the Court 


No. 42. 

Administration by Specific Legatee. 

{Title ) 

[Alter Form No 41 riius] — 

[Omit paragraph 1 and commence paragraph 2j £ F . late of 
-on or about the day of . By bis last will, dated tbe 

day of he appointed C. D. bis executor, and bequeathed 

plaintiff [here state the specific legacy]. 

For paragraph 4 substitute — 

The defendant is in possession of the moveable property of £. F.. and, amoogs* other 
things, of ibe said [here name the subject of the specific bequest.] 

For the commencement of paragraph 7 sub5tttute~^ 

The plaintiff claims that the defendant may be ordered to deliver to him tbe sai 
[here name the subject of the specific bequest J or that, etc. 


, died 
to the 
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No. 43. 

Administration by Pecuniary Legatee. 

(riii*.) 

[Altar Form Na‘4l 

[Omit paragraph 1 and substitute for paragraph 21 B. F., late of • 

• died on or about the day of . By his last will, dated' 

the day of he appointed C. D his executor, and 

bequeathed to the plaintiff a legacy of rupees. 

In paragraph 4 substitute “ legacy "/or “ debt 
Another form. 

{Tttlt ) 

B. F., the above-named plaintiff, states as fallows ; — 

1. A. £. of K', in the died on the day of , By his last will 


twenty one. or a daughter who should attain that age or marry, upon trnst as to his 
immoveable property for the person who would be the testator's heir-at-law, and as to 
his moveable property for the persons who would be the testator's next-of-km if be had 
-died intestate at the time of the death of the plaintiff, and such failure of his 
issue as aforesaid 

2. The will was proved by the defendant on the day of , 

'The ^aintiff has not been married. 

3 The testator was at his deaih entitled to moveable and immoveable property : the 
•defendant entered into the receipt of the rents of the immoveable property and got 
•in the moveable property, he has sold some part of the immoveable property, 

[As i« paras 4 an I S of Form No. 1 ] 

6 The plaintiff claims — 

(1) to have the moveable and immoveable property of A.B. administered in this 

Court, and for that purpose to have all proper directions given and accounts 
taken , 

(2) such farther or other relief as the nature of the case may require. 


No. 44. 

Execution of Trusts. 

(Tttle ) 

A D , the above-named plaioiiff, stales as follows : — 

1. He IS one of the trustees under an lostrument of settlement bearing dale on or 
^boul the day of made upon the marriage of F. and G. 

the father and mother of the defeudant [or an instrument of transfer of the estate and 
effects of E F for the benefit of C O , the defendant, and the other creditors of B F.]. 

2 A- B. has taken upon himself the burden of the said trust, aod is in possession of 
[or ol the proceeds of] the moveable and immoveable property transferred by the said 
instrument, 

3. C. D claims to be entitled to a beoeficial interest under the instrument. 

[As in paras 4 and S oj Form No 1 ] 

6 The plaintiff is desirous to account for ail the rents and profits ol the said 
immoseable properly [and the proceeds of tbe sale of the said, or of part of the 
said, immoveable property, or moveable, or the proceeds of the sale of, or of part of 
tbe said moveable property, or the profits accruing to tbe plaintiff as such trustee In 
tbe execmion of tbe said tra>t]: and be prays that the Court will take tbe accounts 
of the said trust, and also that tbe whole of tbe s«td trust estate may be admioi«tered 
in the Court for the benefit of C D., the defendant, and all other persons who mar 
be interested in such administration, is tbe presence of C.D. and such other perrons jt" 
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so interested as the Court ma; direct, or that C. D. may show good cause to the' 
contrary. 

[N B. — Where the suit is by a bene^ciary, the plaint may be modelled, mutatis 
mutandis, on theplatnt by a legatee.1 

No. 45. 

Foreolosuro or Sale. 

(Title.) 

A. B , the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage : — 

(a) (date) , 

(b) (names of mortgagor and mortgagee) , 

(c) (sum secured] ; 

(<f) (rate of interest) , 

(s) (property subject to mortgage): 

(/i laroount now due) ; 

(g) (// the platnUff's title ts derivative, state shortly tht transfers or devolution' 
under which he claims). 

(If the plaintiff is mortgagee in ^o$sss$ton, add) 

3. The plaintiff took possession of the mortgaged property on the day of 

and is ready to account as mortgagee in pcssessioo from that time. 

[As in paras 4 and 5 of Form No. 1.) 

6. The plaintiff claims— 

(1) payment, or in default [sale or] foreclosure [and possession] ; 

'■ [TT/iore Order $4, rule 6, applies.'] 

(3) 10 case the proceeds of the sale are found to be insufficient to pay the amount' 
due to the plaintiff, then that liberty be reserved to the plaintiff to apply xof 
a decree for the balance 


No. 46. 

Redemption. 

(Title.) 

A. B , the above-named plaintiff, stales as follows : — 

1. The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2. The following are the parlicnlars of the mortgage : — 

(a) (date) ; 

(b) (names of mortgagor and mortgagee) , 

(c) (sum secured) ; 

(d) (rate of interestl , 

(«) (property subject to mortgage) ; 

(f) (if the plaintiff's title is dertvattve, state shortly the transfers or devolution 
under which he claims). 

(If the defendant ts mortgagee tn possession, add) < 

3. The defendant has taken possession [or has received the rents] of the mortgaged 
property. 

[As in paras. 4 and S of Form No. 1.] ^ 

6 The plaintiff claims to redeem the said property nnd to have the same reconveye 
to him [and to have possession thereof ] 
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No 47. 

Specific Performance (No. 1). 

ITitte.i 

A. B , the above-oaroed plaintiff, states as follows : — 

1. By an agreement dated the day of and 

signed by the defendant, he contracted to buy of [or sell to] the plaintiff certain Immovea- 
ble property therein described and referred to, for the sum of rupees 

2. The plaintiff has applied to the defendant specifically to perform the agreement 
on bis part, but the defendant has not done so. 

5 The plaintiff has been and still IS ready and willing specifically to perform the 
agreement on his part of which the defendant has had notice. 

[As in paras. 4 and S of Form No. 7.] 

6 The plaintiff claims that the Court will order the defendant specifically to per- 
form the agreement and to do all acts necessary to put the plaintiff in full possession of 
the said property [or to accept a trmsfer and possession of the said proprely] and to pay 
the costs of the suit 


No 48. 

Specific Performance (No 2). 

iTtlU ) 

A. B , the above-named plaintiff, states as follows 

1. On the diyof 19 , the plaintiff and defendant 

entered fsto an agreement, to M-rrting, and tfie artgtasi docameat is fiereto annexed. 

The defendant was absolutely entitled to the immoveable property described in the 
agreement 

2. On the day of 19 .the pUietlff tendered 

rupees to the defendant, and demanded a transfer of the said property 
by a sufficient Instrument 

3 On the day of 19 , the plaintiff again 

demanded such transfer [Or the defendant refused to transfer the same to the plaintiff]. 

4 The defendant has not executed any instrument of transfer 

5 The plaintiff is still ready, and Willing to pay the purchase-money of the said 
property to the defendant 

iAstn paras 4 and 5 of Perm No 7] 

8 The plaintiff claims— 

( 1 ) that the defendant transfers the said property to the plaintiff by a sufficient 

instrument {/olloutng the terms of the agretment"] ; 

(2) rupees compensation for withholding the same. 

No. 49. 

Partnersliip. 

\Tttl* ) 

A. D„ the above-named plaintiff, states as follows : — 

1 . He and C. D., the defendant, have been for years 

[or months] past carrying on business together under articles of partnership in writing 
[or under a deed, or under a verbal agreemeDt] 

2 Several disputes and differences have arisen between the plaintiff and defen- 
dant as such partners whereby it bas become impossiblo to carry on the business in 
partnership with advantage to the partners [Or the defendant has ccmmiiied the 
following breaches of the partnership articles:— 

(1) 

(2) 

(9) 3 

Ids in paras. 4 and So/ Form No 7.] 


CP. C— 161 
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5. The plaiQliff claims— 

(1) dissolutiCQ o{ the partnership ; 

(2) that accounts be taken : 

f3) that a receiver be appointed 

{tf- B. — Jn suits /or ffte uinding-up of any partnership, omit the claim for 
dissoluttan , and tnstead insert a Paragraph stating the facts of the partnership 
having been dtssoU'cd.) 


Denial. 


Protest. 


Limitation. 

Junsdictien 


Insolvency. 


Minority. 

Payment into 
Court. 


Performance 

remitted. 

Rescission. 

Res judicata 

Estoppel. 


Ground of dS' 
fence sttbse- 
epient to insti' 
tution of suit. 


(4) WRITTEN STATEMENTS. 

General defences. 

The defendant denies that {set out facts). 

The defendant does not admit that (set out facts). 

The defendant admits that bat says that 

The defeadant denies that he is a partner in (he defendant 
firm of 

The defendant denies that be made the contract allefted or any 
contract ^^Ith the ptalntilT 

The defendant denies that he contracted ^^ith the plaintiff as 
alleged or at all. 

The defendant admits assets bnt cot the plaintiff's claim. 

The defendant denies that the plaintiff sold to him the goods 
mesttoaed in the plaint or any of them. 

The snit is barred by article or article ot (he 

second scbcdnle to the Indian Limitation Act, 3877.' 

The Court has 00 jurifdictioo to bear the suit on the groond that 
(set forth the grounds). 

On the day of a diamond ring was delivered 

by the defendant to and accepted by the plaintiff in discharge of the 
alleged cause of action 

The defendant has been adjudged an insolvent. 

Th« plalnuff before tbe instilnlion of lb? sell was adjadsed an 
insolvent and the right to sue vested in tbe receiver. 

The defendant was n minor nt the time of making the alleged 
contract. 

The defendant as to the whole claim for as to Rs. 
part of ihe money claimed, or os the case may be) has paid into Conrt 
Rs and says that this sum is enough to satisfy toe 

plaintiff's claim (or the part aforesaid). 

The performance of tbe promise alleged was remitted on the 
Idate). 

The contract was rescinded by agreement between the plaintiff 
and defendant 

The plaintiff’s claim is barred by the decree in suit (give the 
reference) 

The plaiotifi is estopped from denying the truth of (insert 
ments as to which estof^l is claimed) because [here state the facts 
retted on as creating the estoppel ) 

Sinct tbe institotion of tbe suit, that is to say, on tbe 
day of {set out facts). 


No. 1. 

Defence in snits for goods sold and delivered. 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 


' See now the Indian Limitation Act. 1903 (IX of 1908}, 
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3. 

The price was not Rs. 

[or] 


4. ' 

■ 1 

f 

I. 

5. 

6. 

> Except as to Rs 

, same as k 

2 

5 


7. Tbe defeadiQt [ar A B , the defeadaot's ageat 3 satisfied the claim by payment 

-before suit to the plaintiff (or to C. D , the plaiati^s agent] on the day of 

19 . 

8. The defendan t satisfied the claim by payment after suit to the plaintiS' on the 

day of 19 . 


No. 2 

Defence in suits on bonds. 

1 The bond ia not the defendant's bond. 

Z The defendant made payment to the plaintiff on the day according to the 
•condition of the bond 

3 The defendant made payment to the plaintiff after the day named and before suit 
-of the principal and interest mentioned in the bond. 


No. 3. 

Defence in suits on guarantees, 

l. The principal satisfied the claim by payment before suit 

2 The defendant was released by the plaintiff giving time to the principal debtor 
dn pursuance of a binding agreement 


No i 

Defence in aoy suit for debt. 

1. As to Rs 201 of the money claimed, the defendant is entitled to set off for goods 
eold and deltveced by the defendant to the plaioiiff. 

Particulars are as fellows 

Rs. 

1907. Tanuary 23th ... ... ... ISO 

,, February 1st ... . . . . 50 

Total . 200 


2 As to the whole [or as to Rs 
defendant made tender before suit of Rs. 


. part of the money claimed] the 
and has paid the same into Court. 


No 5. 

Defence in suits for injuries caused by negligent driving. 

1 The defendant denies that tbe carriage mentioned in the plaint was the 
defendant s carriage, and that it was tinder tbe charge or control of (be defendant's 
servants The carnage belonged to of Street, Calcntta, 

livery stable keepers employed by tbe defendant to supply him with carriages and 
horses; and the person under whose charge and control tbe said carnage was, was tbe 
servant of the said 

2. The defendant does not admit that the said carriage was ti’rned out of Middleton 
Street either negligently, suddenly or witbont warning, or at a rapid or dangerous 
pace, 

3. The defendant says tbe plaiatiff might and eould by the eiercike of reasonable 
care and diligence, hsve seen tbe said carriage approaching him, and atoiJedany 
collision with It. 

4. Tbe defendant does not admit the statements contained in the third paragraph 
of tbe plaint. 
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S. The plaiotiff claims-^ 

(Ij dissottttioo of the partaership ; 

(2) that accouots be taken ; 
f9) that a receiver he appointed. 

12f suits for th$ tt'inding-iip of ctny parintrshif, omii the claim for 

disscluttan , ati4 instead tnscri a fara£.rafh sioitng iftc fads of ihe farfnershtP 
/iav»«g been dtssoh'ed } 


DeniaL 


Protest. 


Cimtlation 

JuntdteUen 


InsctviHay. 


Minorily. 

payment into 
Cotiii- 


Performattee 

remitted. 

Rescission. 

Res 

Estoppel. 


Ground of do- 
fanee sm6s«' 
^wsrtf to tnsit' 
tution of suit. 


(4) WRITTEN STATEMENTS. 

General defences. 

Tbe defesdaot destes that {set out fads). 

The defendant does not admit that {set out facts). 

The defendant admits that bat saj-s that 

The defendant denies that be Is a partner 5n the defendant 
firm of 

The defendant denies that he made the contract altescd or any 
contract with tbe plalnitfr 

The defendant denies that "he contracted vftb tbe plaintiff as 
aHeged or at aih 

The defendant admits assets bnt not tbe pUintIff’s cfairo. 

The defendaor denies that tbe pJaialifT sold to biia the goods 
(aesUooed m the platnt or any of them. 

Tbe suit IS barred by article or arfide 

secondscbcduJetotbelodiacLinjiiaiionAct.lB??. 

The Court bas CO jomdichoo to bear tbe suit on the ground that 
(set forth the grounds) 

On the day of 

by the defendant to and accepted by tbe piaistiff to discbatga 0 

alleged cause o{ action 

The defendant has been adjudged tin insolvent. 

The plaintiff before tbe lostitntion of tbe suit was adjudged an 
iDsolveot and the right to sue vested in tbe receiver- 

The defendant was a minor at the time of making tbe ailegea 
contract 

Tbe defendant as to the whole claim for as to Rs. r-oitri 

part of tbe money claimed, or as the case may has paid in o 
Rs and says that this sum »s enougb to satisfy the 

plfii'nJiff’s claim (or the part aforesaid). 

Tb* performance of the ptomisc alleged was remitted on t ® 
(date}. I • 4 ff 

Tbe contract was tcscmded by agreement between the p am i 
and defendant . 

The plaintiff's claim 16 barred by tbe decree in suit (gice 
reference) 

The plaintiff IS estopped from denying the truth of (i«serf 
ments as to which estoppel *s claimed) because {here state the J 
relied on as creating the gstoppet.) 

Smci tbe institotton of the aa\t. that is to say, on the ' 
day of out facts). 


No. 1. 

Defence In suits for goods sold and delivered. 

J. Th« defendant did not order the goods 

2. The goods were not delivered to the defendant. 

* Sea aow the Indian l!.tmUaUoii Act, 1908 (IX of 1908), 
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3. The suit is barred by article of the second scbednle to the Indian 

I,imitatton Act, 1877.* 

4. The foilowing payments have been made, vis. : — 

, Rs. 

(Instrt date.) — ’ - , ... ... ... 1,000 

(Int4ri data.)’ - . ... ... ... 500 

5. The plaintiff took possession on tbe of , and 

has received the rents ever since. 

6. That plaintiff released the debt on the >of 

7. The defendant transferred all his interest to A 6. by a document, dated 


No. 12. 

Defence to suit for redemption. 

1. The plaintiff's ri^ht to redeem is barred by article of the seco 

-schedule to the Indian Limitation Act. 1877.' 

2. The plaintiff transferred all interest in the property to A B. 

3 Tbe defendant, by a document dated the day of 

transferred all his interest m the mortgage debt and properly comprised in the mortgage 
ioA.B. • 

4. The defendant never look possession of the mortgaged property, or received the 
rests thereof. 

(// tht diftndant aimUt potsesaton for a time only, ht should state the time, and 
deny possession beyond whut he <idmits.l 


Ho. 13 

Defence to suit for specific performance. 

I. Tbedefendaot did not enter into the agreemeot. 

2 A S. was not the agent of tbe defendant (i/s/fagcd 

3. Tbe plaintiff has not performed the following conditions— (Condiiions). 

4. The defendant did aot— (alleged acts of part performance). 

5 The plaintiff's title to the property agreed to be sold is not such as the defendant 
is bound to accept by reason of tbe following matter — iStute why). 

5. The agreement is uncertain lo the following respects->(5tnts them), 

7. (or) The plaintiff has been goiUy of delay. 

d. (or) The plaintiff has been gailty of Iraad (or misrepresentation). 

9. (or) Tbe agreemeot is unfair. 

10 (or) The agreemeot was entered into by mistake. 

II. The /allowing are particulars of (7). (8/, (91. (10) {or os the case may be). 

12 The agreement was rescinded under Conditions of Sale, No. 11 (or by mutual 
agreemeot). 

(In cases where damages are claimed and the defendant disputes his liability to 
damages, he must deny the agreement or the alleged breaches, or show whatever other 
ground cf defence he intends to relyon, eg , the Indian Limitation Act, accord and 
satis/uc/ioM, release, fraud, etc ) 


No. 14. 

Defence in administration salt by pecnnlary legatee. 

1. A. R.'s Will contained a charge of debts : he died insolvent; be was entitled at 
his death to some Immoveable property which tbe defendant sold and which produced 
tbe net sum of Rs • and tbe testator had some moveable property which tbe 

defendant got in, and which produced tbe net turn of Rs. 

* See BOW the Indian Limitacroa Act, 1903 (IX cf 1903/. 
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No. 6. 

Defence in all euits for wrongs. 

1 Denial of the several acts [or nattersj ccfflplaioed of. 

No. 7, 

Defence in suits for detention of goods. 

1. Tbe goods were not the property o{ the plaiotilT. 

2. The goods ^^ere detained for a lien to tvbicb tbe defendant was entitled 
Particulars are as follows:— 

1907, May 3rd To carriage of the goods clattned from Delhi to Calcutta 
43 mannds at Ra 2 per maund ... Rs. 90. 

No. 8. 

Defence in suite for infringement of copyright. 

1. The plaintiff is not the author [assignee, etc.} 

2. The book was not registered. 

3. The defendant did not infringe. 


No. 9. 

Defence in suits for Infringement of trade mark. 

1. The trade mark is not the plaintiff's. 

2 T be alleged trade mark is not a trade mark- 

3. Tbe defendant did not infringe 


No. iO. 

Defences in suits relating to' nuisances. 

1 The plaintiff’s lights are not ancient {or deny bis other alleged prescriptive' 

rights]. ^ 

2 r "Fhe plaintiff's lights will not be materially interfered with by the defendant s 
buildings. 

, 3. The defendant denies that he or his servants pollute the water [or do what is 
complained of]. 

[// the defendant clatins the right by prescription or otherwise 
complained of, he must say so, and must state the grounds of the claim, i e , whevn s 
Prescription, grant orvhat'] 

4. The plaintiff has been guilty of laches of which tbe following are particulars. 

1870. Plaintiff's mill began to work. 

1871. Plaintiff came into possession 

1883. First complaint, 

5. ‘ As to the plaintiff’s claim for damages the defendant '"’•H 

grounds of defence, and says that the acts complained of have not produced any aa 
to tbe plaintiff. [If other gfo««<fs are relied on. they must he stated, e g , Itinitati 
to past damage.] ' _ . 

No. 11. 

Defence to suit for foreclosure. 

1. The defendant did not execute the mortgage. " ■ j ■ 

2. The norigage was not transferred to tbe plaintiff (»/ more than one transfer 
alleged, say which ts denied). 
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3. The suit is barred by article of the second schedule to the Indian 

Limitation Act, 1877.‘ 

4. The following payments have been made, vtM. 

, Rs. 

{Insert date.) — ... ... ... 1,000 

{Insert date.) — , ... ... ... 500 

5. The plaintiff took possession on the of , and 

has received the rents ever since. 

6. That plaintiff released the debt on the >of 

7. The defendant transferred all his interest to A B. by a document, dated 


No. 12. 

Defence to fiult for redemption. 

1, The plaintiff's right to redeem is barred by article oi the seco 

-schednle to the Indian Limitation Act. 1377.' 

2. The plaintiff transferred all interest in the property to A B 

3 The defendant, by a document dated the day of 

transferred all his interest in the mortgage debt and properly comprised in ths mortgage 
to A. B. • 

4. The defendant never took possession of the mortgaged property, or received the 
rents thereof. 

(7/ the de/endant admits possession for a time only, he should slate ths time, and 
Aeny Possession beyond uiHut he admits) 


No. 13. 

Defence to euit for specific performance. 

I. The defendant did not enter into the agreement. 

2 A. B. was not the agent of the defendant («/ alltged by pletntt;^). 

3. The plaintiff has not performed the following conditions— (Conditions). 

4. The defendant did aot— (alleged acts of part per/ormanee). 

5 The ptaiotiff's title to the property agreed to be sold is not such as the defendant 
ts bound to accept by reason of the following matter — (Slate why). 

6 The agreement is uncertain ici the following respects~(5t<tte them). 

7. (or) The plaintiff has been gUiUy of delay. 

3, (or) The plaintiff has been guilty of fraud (or misrepresentation). 

9. (or) The agreement is unfaii. 

10. (or) The agreement was eotered into by mistake. 

II. The following are paiticniars of (7). (8). (91. (10) (or as the case may be). 

12 . The agreement was rescinded under Conditions of Sale, No. 11 (or by mntnal 

agreement). 

(7n cases where damages are c).3int<ti7 and the defendant disputes hts UahiUty to 
damages, he must deny the agreement or the alleged breaches, or show whatever other 
ground c/ ‘•*/»nc« /is irtfsnds fo rely on, e g . the Indian Limitation Act, accord and 
satisfaction, release, fraud, etc ) 


No. 14 

Defence in administration salt by peenniary legatee. 

1 . A. B.'s will contained a cnarge of debts : he died insolseot; be was entitled at 
his death to some fmmoceabJe property which the defendant sold and which produced 
the net sum of . and the testator bad some moteabie property which the 

defendant got in, and which produced Che net mom of Rs. 

* See now the Indian Limitauon Act, 1903 (IX el 1508). 
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< - 2. The defeodact applied the v bole ol tbe said sums and the sum of Rs. 

Mbicb the defendant received from rects of tbe immoveable property in the payment of 
the funeral and testamentaiy expeotes and seme of the debts of the testator. 

3. The defendant made up bis accounts »nd sent n copy thereof to tbe plaintiff cn 

the day of 19 , and offered the plaintiff free access to- 

the vouchers to verify such accounts, hot be declined to avail himself cf the defendant's 
offer 

4. The defendant submits that the plaintifT oufht to paj tbe costs of this suit. 


No. 15. 

Probate of will in solemn form. 

]. _ The said will and codicil of tbe deceased were not duly executed according to the 
provisions cf tbe Icdian Succession Act, 1363 [or of the Hindu Wills Act, 1870]. 

2. Tbe deceased at the time the said will and codicil respectively purport to have 
been executed, was not of sound mind, memory and understanding. 

3. The execution of the said vrill and codicil was obtained by the nndue influence of 
the plaintiff [and others acting vvitb him whose names are at present unknown to the 
defendant]. 

4. The execution of the said vviU and codicil was obtained by the fraud of the 
clainliff, such fraud so far as is within tbe defendant’s present InovrledgCp being IstaU 
the naiurt oj thejraud], 

5. Tbe deceased at the time of tbe esecQiioo of tbe said will and codicil did not 

know and approve of the contents thereof [or of the contents of tbe residuary clause id 

the said will, as the case may £«]. 

6. Tbe deceased made bis true last will, dated tbe Ut January, J873, and thereby 
appointed the defendant sole executor thereoh 

The defendant claims— 

(1) that tbe Court will pronounce against the said will and codicil propounded by 

the plaintiff : 

(2) that the Court will decree probate of 'be wii! of tbe deceased, dated the 1st. 

January, 1873, in solemn form of law. 


No. 16. 

Particulars. (Or. 6, r. 5.) 


[Title ff suit ) 

c tuc iianicuiars of [here stale •••» ••• j.-q; 

Particulars particulars haxe leen ordered} delivered pursuant to tbe oro 

tbe of 

[Here set out the particulars ordered in paragraphs if necessary.) 



APPENDIX B. 


PROCESS. 


Ho. 1. 

Summons for disposal of suit. (Or. 5, rr. 1, 5.) 

tTitte ) 

To 

[/7(i>ni, descripitort and place of reiidence.'\ 

WHEREA^ has 

institoted a suit apaiosl you lor you are 

hereby summoDcd to appear lu this Court i& person or by a pleader duly instruct* 
ed, and able to answer all material questions relating to the suit, or who shall be 
accompanied by some person able to answer all such questions, on the day of 

19 , at o'cloch in the 

noon, to answer tbe claim , and as the day fixed (or your appearance is appointed 
for tbe final disposal of tbe suit, you must be prepared to piodoceon that day all the 
witnesses upon whose evidence and all tbe documents upon which you intend to rely in 
support of your defence. 

Take notice that, in deiault of your appearance on tbe day before aeotloned, the 
suit will be beard and determined in your absence. 

Given under my hand aod the seal of tbe Court, this day of 

19 . 

Jud£e, 

NOTICE.—I Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from this Court to compel tbe 
attendance of any witness, aod tbe production of any document that 
you have a right to call upon the witness to produce, on applying 
to the Court and on depositing tbe necessary expenses. 

2 If you admit tbe claim, you should pay tbe money into Court together 
with the costs oi the suit, to avoid execution of tbe decree, which 
may be against your person or property, or both 


No 2. 

Summons for settlement of issues. (Or. 5. rr. 1, 5.) 

(ri«« ) 

To 

[^ame, dtsert^Uon ond place of rtsidenee ] 

Whereas has 

instituted a suit agaiost you for yon are 

hereby summoned to appear in this Court in person, or by a pleader duly 
instructed, aod able to answer aii material questions relating to tbe suit, or who shall be 
accompanied by some person able to answer all such questions, on tbe 
day of 19 , at o'clock in tbe 

noon, to answer tbe claim . and yon are directed to produce on that day all tbe dxumeots 
upon which yon intend to rely in support of your defence 

Take notice that, in defanit of your appearance on tbe day before mentioned, tbe snit 
will be heard and determined in yoor absence 

Guen under my band and tbe seal of tbe Court, this day of 
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Notice. — l. Should you apprehend yoor witnesses will not aitentl ol their own 
accord, you can have a samtoaas (rom this Court to compel the 
attesdaoce o! any witness, and the productioo of any document that 
you have a right to call an the witness to produce, oo appfyiog to the 
Court and on depositing the necessary expenses. 

2. U you admit the claim-, you should pay the money into Court together 
with the costs of »be suit, to avoid eseculion of the decree, which 
may he against your person or property, or both 


Ho. 3. 

Summons to appear in person. (Or. 6, r. 3.) 


To 


iTttU ) 

description oni place of residenca ] 


Wherkas has instituted a suit against you for lO’J 

are hereby summoned to appear m ibis Court in person on the ^ day of 

19 , at o'clock IQ. the noon, to answer the clalio . sod 

you are directed to produce oo that day a.11 the documents upon which you intend lo rely 
in support of your defence 

Take notice that, la default o! your appearance on the cay before mcoiioned, the 

suit Will be heard and deteraJmed m your absence. 

Given under lay hand and the seal of the Court, this day of ♦ 

Judge. 


No. 4 

Summons in summary suit on Negoliable Instrument. (Or 37, r* 2.; 

{Title > 

To 

[Uame, description and place of residence 3 vvvvtt al 

Whereas has msutmed a suit agaiurt >ou under Or XXXVU W 

the Code of Civil Procedure, 1908. for Rs . 

interest due to him as the of a ot which a copy « here 

annexed, you are hereby summoned to obtain leave from the Court wUhin „ 

the service hereof to appear and defend the suit, and withiosil^ time to cans 
appearance to be entered for yoa. In default whereof the not 

any time after the expiration of such tea days to chtain a decree for any. 
exceeding the sum of Rs and the sum of Rs ^ g 

costs ‘ [together w ith such interest, if any, from the date of the insutulion ol tne - 
the Court may order). 

Leave to appear may be obtained on an apphcation to the Court 
affidavit or deciaration showing that there is a defence to the suit on the merits, 
it IS reasonable that you shoaid be allowed to appear in the suit 

Given under my hand aud the seal ol the Court, this day of 

Judge- 


No, 5. 

Notice to person who, the Cotitt considers, should ba added as 
oo-plaintliT. (Or. 1, r. 10.) 

ITitle ) 

To 

[.VrtfHe, descrtfitM'n and Place of readence} 

Whereas has instituted the above suit against , . ^ 

and, whereas it appears necessary that you should be 
plaintiff la the said suit m order to enable the Court effectually and co®?'* ^ 

adjudicate upon and settle all the questions invalvedt — 

’These words were inserted by S 4 of the Negotiable Insttumeats ilnierest) Ac*. 

1926 IXXX of 1926). 
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Take ootice that you should on or before the day of 19 signify to 

ibis Court whether you consent to be so added 

Given under my hand and the seal of the Court, this day of 19 , 


no. 6 . 

Summons to legal representative of a deceased Defendant. 

(Or. 22. r. 4.) 

{Title) 

To 

Whereas the plaintiff instituted a suit m this Court on the 

day of 19 against the defendant 

who has since deceased, and whereas the said plaintiff has made an application 
to this Court alleging that you a'e the legal reprcseolative of the said 

, deceased, and desiring that you be made the defendant in his stead : 

You are hereby summoned to attend in this Court on the 
day of 19 at Am. (o defend (he 

said suit and, in default of your appearance on the day specified, the said suit will be 
beard and determined in your absence 

Given under my hand and the seal of the Court, this day of 

10 

Judge. 


No 7. 

'Order for Transmission of Summons for Service in the Jurisdiction 
of another Court. (Or 6, r. 21.) 

{Title ) 


Whereas it is stated that 
d ef«Bd«at IQ present residing lo 

WtlBM* 

It is ordered that a sucanons returnable on tbe day of 

19 , be forwarded to the ' Court of 

for service on tbe said with a doplicale of this proceeding 


The court-fee of 
realized m this Court in stamps 
Dated 


chargeable in respect to the summons has been 


19 


Judge 


No. 8. 


Order for Transmission of Summons to be served on a Prisoner. 
(Or 5. r. 24.) 

{Title) 


To 

The SuperiBiendeot of tbe Jail at 

UNdKR the provisions of Or. V, r 2<, of the Code of Civil Procedure, 190S, a 
summons in duplicate is hercHith forwarded for service on the defendant 
who IS a prisoner ID jail You are requested to cause a copy of 

tbe S3fd summon* to be served upon the said defendant and to return the or/gmal to this 
Court signed b> the said defendant, with a statement of service endorsed thereon by 
you. 


Judge. 
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No. 9. 

Order for Transmission of Summons to be served on a Public Servant 
or Soldier. (Or, S, rr. 37, 2S.) 

{Title.) 

To 

Under the provisions of Or. V, r. 27 (or2S, a$ the caicviaybe), of the Code^of 


endorsed thereon by j’ou. 


Ji(dso 


No. iO. 

To accompany Returns of Summons of another Court. (Or. 6, r, 33.) 

irtt/a } 


Read proceeding from the 
for service on 
Court. 


forwarding 

in Suit No of W 


of that 


Read Serving ORicer's endorsement stating that the 
and proof of the above having been duly talen by me on tbe oath of 

and It i« ordered that the 

be returned to tlie . »'ith a copy of this 

proceeding' 


Judgi. 


Note —T his form Will be applicable to process other than summons, the service of 
which may ha\ e to be effected to the same manner. 


No. a. 

Affidavit of Process-sarver to accompany roturn of Summons 
or Notice- (Or. 6. r. 18.) 

{Tttle.) 

The aflidavtc ol , son of 


I 


follows ; — 

(1) I am a process-server of this Court, 
12) On the day of 

the Court of 

of 19 in the ssfd Court, dated the 


and say as 


,ummonj ..-ued bj 

I received a 

IQ Suit No. 
day of iV 


iof 


' on the 


! at the time persooaHf 
day 


service on 

(3) The said 

hnouo to me. and 1 served the raid *“^*^ ~ * on i 

of 19 nl about o'clock ^ 

at by teadering a copy thereof to ^ and requiring signature 

the oriRinal 


noon 


(hi 

(o) Here sute whether the persoa served slgaed or refused to sign the process* 
In whose presence. 
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(^) Signa tare of process-server. 

or, 

(3) The said not beiacf persooaltj’ kootvn ta me 

accompaoied me to and pointed out to 

me a person whom be stated to be the said 

, and I served the said ***°*”°“* on ^ on the 

notice her 

^ay of 19 .at about o'clock in the noon 

at by tendering a copy thereof to and requiring signature to the- 

original — 

(fl) 

(M 

fo) Here state whether the person retted signed or refused to sign the process, and’ 
in whose presence 

(i>) Signature of process server. 


(3) The said and the boose ia which he ordinarily resides being 

personally Lnown to me, 1 went to the said house, in and there on the 

day of 19 , at about o'clock in the 

noon, I did not find the said 

(«) 

(i) 

(a) Enter folly and exactly the manner in which the process was served, with special' 
reference fo Or. V, rr. IS and 17. 

(b) Signatnre of process-serter. 

or, 

( 3 ) One accompaoied me to and there pointed out to 

me which be raid was the bouse in which ordinarily resides. I did 

not find the said there. 

ta) 

(i> * 

(<i) Enter fully and exactly the manner in which the prccess was served, with special 
reference to Or. V. rr. 15 and 17. 

(b) Signature of process-server. 

J/ substituted serxice has been ordered, state Jully and txoelly the ptatner in- 
xeJiieh the summons trcis served utth s/eciol reference to the terms of the order Jor 
substituted service. 

j by the said . before me Ibis 

AfBrmH •' • 

day of 19 ,• 

Empowered uM<frr section 139 of the Code of Cinl Procedure, 
190S. to administer the oath to deponents. 


No. 12. 

Notioo to defendant. (Or. 9, r. 6.) 

ITttle.) 

[Tv’nms, description and place of residence } 

WtiEXEAS this d.xy was &xed for the bearing of the lbc^e suit and a snmmons was 


Notice is hereby gixen to yon that the tcancg cf the tcit is sdjoDrtrd this day and 
that the day cf 19 is crw £>ed fcr ifai tearing c( the sxtce ; in defanlt 
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o! your appearance on the day la&t mentioned tbe suit will be beard and determined ia 
your absence. 

Given under my hand and the sea) of tbe Court, this day of 

19 . 

/utise. 


No. 13. 

Summons to vzitness. (Or, 16, rr. i, 5.) 

ITil/rf.) 

To 

Wheceas your attendance is required to 

on behalf of the in tbe above suit, you are hereby required 

Ipersoually] to appear before this Court on the day of 

19 , at o'clock iQ the forenoon, and to bring with you ^er to send to this 

Court] 

A suai of Rs , being your travelling and other expenses and subsistence 

aijowance for one day, is berewitb sent. If you fail to comply with this order s'.ithowt 
lawful CKcuse, you will be subject to the consequences of non attendance laid down in 
r 12 of Or XVI of the Code of Civil Procedure, 1908. 

Given under my hand and ihe seal of tbe Court, ibis day df . 

Judgf, 

NoTtCE.— U) If you are sutamoucd only to produce a document and not to give 

evidence, you shall be deemed to have complied with <be suntmoss 

if you cause such document to be produced to this Court on tbe day 
and hour aforesaid 

(3) If you are detained beyond the day aforesaid, a sum of Rs. . . 

will be ceudered to you for each day's attendance beyond the nay 

specified 

No. 14. 

Proclamation requiring attendance of Witness. (Or. 16, r. 10.) 

TP 

Whereas »t appears from the examination on oalb of tbe serving officer that tbe 

cauld SioV ht sesNed vipon tbe v*vSiiess m the manner ptesctifaed by law . ana 

whereas itappears that the evidence of the witness is material, and he absconds an 
keeps out of the way lor tbe purpose of evading the service of the ^mmons: coi 
proclamation is, therefore, under r. JO of Or. XVI of the Code of Civil Procedure, li'vs, 
issued requiring the atteodaoce of the witness m ibis Court on the 

19 at o'clock in the forenoon and from day to day un 

be shall have leave to depart, and if the w'ltness fatU to attend on the day ana 
aforesaid he will be dealt with according to law. 

Given under my band and the seal of the Court, ibis day of 

Judge. 


No. 19. 

Pcoclamatioa reqairing attendance of Witness. (Or. 16. *■' 

iXttie.) 

To 

Whereas it appears from the examinatioo on oath of tbe serving 
Bummons has been duly served upon the witoess, and whereas it appears that the ® *“ , 

of tbe wiineSB is material and be has failed to attend in compUance with such sn® • 
This procUmation is, therefore, under r. 10 ol Or. XVI of the Code of Civil ProcMU • 

19U8, issued, requirtQg the attendance of tbe witness ia ibisCoutton the 

I / at o'clock in the forenoon, and from daj to aay 
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QDtil he shall have leave to depart; and if the i^itoess fails to attend on the day aod 
hour aforesaid be will be dealt with accordmi; to law 

Gives under my hand and the seal of the'Coort, this day of 19 

Judge 


Ko. 16. 


Warrant of Attachment of Property of Witness. (Or. 16, r, 10.) 

iTtlU) . 


The Bailiff of the Court. 


Whekeas the witness cited 

by ' has not, 

after the expiration of the period limited in the proclamation issued for bis 
attendance, appeared in Court, You are hereby directed to hold under 'attachment 
property belongiDK to the said witness to the value of 
and to submit a return, accompanied with an tnvrQtory thereof, within days. 


Given under my hand and the seal of the Court, this day of 19 


Judge 


No. 17. 

Warrant of Arrest of Witness (Or. 16, r. 10.) 

To 

The Bailiff of the Court 

WttFitEAS duly ser\<d with a summons but has failed to 

attend [absconds and keeps out of the way lor the purpose of avoiding service of a sum* 
moos]. You are hereby ordered to arrest aod briog the said before the Court. 

You are further ordered to return tbh warrant on or before the day of 

jg with an endorsement certifying the day on and the manner 

in which it has been executed, or the reason why it has not been executed. 

Given under my band aod the seal cf the Court, this day of 19 . 

Judge. 


No. 18. 

Warrant of Committal. (Or. 16, r. 18.) 

{.Tttu ) 


To 

The Officer in charge of the Jail at 

Whereas the plaintiff (or dcfcDdant) In the abov e-named suit has made application 

to this Court that security be taken for the appeataoce of to 

Eive evidence (or to produce a document), on the day oi 

19 and whereas the Court has called upon the said to 

fnroishsuch security, which be has failed todo: Thisis to require you to receive the 

into your custody in the avil prison aod to prcduce him before 
this Court at on the said diy and on such other day or 

days as may be hereafter ordered. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


day of 
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No. 5. 

Afiidavit as to Documents (Or. ll, r. 13.) 

1, supra,) 

I, the abo\e-oamed dtfleodaot C. D., make oath sod say as follows 

1 . 1 have ID my tossessioa or power the docameots relating to the matters in 
question m this suit set forth in the first and second parts of the first scbedale hereto. 

2. I object to produce the said documents set forth in the second part of the first 
schedule hereto [s/<itc ^rot^nds of objection). 

S, I have bad but have not now, in my possession or power the documents relating 
to the matters in question in this suit set forth in the second schedule hereto. 

4. The last mentioned doenmeats were last in my possession or power on [state when 
end what has becotneof them and sn whose possession then ere]. 

5. Accordnig to the best of my Loowledge, information and belief I have not now, 
and never had, in nn possession, custody or power, or in the possession, custody or power 
of my pleader or agent, or m the possession, custody or power of any other person on my 
behalf, any account, book of account, voucher, receipt, tetter, memorandom. paper or 
writing, or any copy of or extract from any ench document, or any other document what- 
soever relating to the matters in question in this suit or any of them, of wherein any 
entri has been mrde relative to snch matters or any of them, other than and except the 
documents set forth >n the said first and second schedules hereto. 


No. 6. 

Order to produce documents for Inspection. (Op. 11, r* 14-) 

(Title es in Ko. 1, supra ) 

Upon heanog and upon reading the a£dav{t of 

filed the day of 19 : It is ordered that the 

do, at all seasonable times, oc reasonable notice, produce at • * ***5 ,>,“1 

. the following documents, fiacneh\ • 

the be at liberty to inspect and peruse the documents 

and to make notes of their contents In the neantiiBe it is ordered that all luitaer 
proceedings be stayed and that tbe costs of this application be 


No. 7. 

Notice to produce Documents. (Or. 11, r. 16.) 

(Till* as tn Ho. J, iu/r« ) 

Take notice that tbe \piaintijf or defondanf] requires you to produce for his 
tion the {ollowiug documents referred to io your [plaint or written statement or am 
dated the day of 19 

[Describe documents required ] 

X, Y.. Pleader jor the 

To Z., Pleader for the 


No. 8. 

Notice to inspect Documents. (Or. 11, r. 17.) 


[Title os in No 7, supra ) 

Take notice that you can inspect tbe documents taeutioned in jour 
* day of 19 [except the documents numbered 

that notice] &X [insert place of tmpectnm] on Tbureday. next, the 
between the hours of 12 and 4 o'clock. 

Or. that ihe or objects to gi'ing yon inspection 

mentioned in your notice of the day of • 19 , 

that [state the ground] : — 


DOtice of the 
in 

lostaot. 

of documents 
on the ground 
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No. 9. 

Notice to admit Dacaments. (0. 12, r. 3.) 

{TtiU as in No. 1, supra.) 

Take ootice that the plaintiff [or defesdanO In this snit proposes to adduce in 
eridence the several documents hereunder specified, and (bat the same may be inspected 
by the defendant [or plaintiff] , bis pleader or agent, at on 

between the hours of ; and the defendant [or 

plaintiff] is hereby required, within forty-eight hours from the last-mentioned hour, to 
admit that such of the said documents as are specified to be originals were respectively 
written, signed or executed, as they purport respectively to have been; that snch as are 
specified as copies are true copies . and snch documents as are stated to have been served, 
sent or delivered were so served, sent or delivered, respectively, saving all just excep- 
tions to the admissibility of ^11 snch docnments as evidence in this snit. 

C. H., pUadsr [or agsni] for plaintiff 
[or defendani]. 

To E F‘,plsader lor agent] for defendant lor plaintiff] 

[Here describe the documents and specialty as to each document xehether it is 
original or a copy ] 


No. 10. 

Notice to admit Facts- (0. 12, r. 5.) 

(Title as in No 1, supra.) 

Take notice that the plaintiff [or <fs/enrfant] m this suit reqnires the defendant [or 


• a . • . «. • f| ■ 

G. H , plsader [or agent] for plaintiff (or defendant). 

To E. T., pleader [or agent] for defendant [Ot plaintiff). 

The facts, the admission of which is required, are — 

1. That M. died on the Isl January, 1890. 

2. That be died intestate. 

That N was his only lawful son 
4 That O died on the 1st April, 1896- 
5. That O was never married 


No’ “11. 

Admission of Facts pnrenant to Notice. (0. 12, r. 5.) 

(Title as in No, 1, supra.) 



■ ■ ebf 

■ Of 

■ of 


Provided that this admission is made for the purposes of this suit only, and It not an 
admls^oa to be used against the defendant [or plaintiff] on any other occasion or by 
any one other than the plaintiff [or defendant, or party reqoiring the admission]. 

E. F., pleader [or agent) for defendant [ot plaintiff). 

To G. \\., pleader [or agent) for plaintiff [ytt defendant). 

C. P, C— 162 
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Facts' admitted. 

Qualifications or haitatioos, il 
any,' sobject to which they 
are admitted. 

t. That M, died oa the 1st January, 1890... 

I* 

2. That he died intestate ... 

2. 

3. That N. was his lawlul son ... ... 

3. Bat not that be was his only lawful son. 

4. Thai 0. died ... ... 

4, But not that he died on the 1st April. 


1E96. 

5. ThatO. was oever married ... 

S. 


Ho. 12. 

Notice to Prodaco (general form). (0. 12, r, 8.) 

{TitU os tn No. 1, supra.) 

TaVe aolice that you are hereby repaired lo produce aod show to the Court W 
first beariag o{ this suit ai) books, papers, letters, copies o! letters aud other writmgs 
aod docuneats ia your custody, possession or power, contaiaing say eotry, metDOrandBB 
or ntiaute relating to the matters is qoestion to this suit, and particularly, 

G. H., pltader Cor ogsrit) /or plaintiff £or dtjsndant). 

To E. P., pUader [or agtnt} for deftndant for plaintiff). 
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DECREES. 


No. i. 

Decree in Original Suit. (0. 20, rr. 6, 7.) 


. (Title). 

Claim for 


This suit comiog oa this day for Coal disposal before to the 

-preseuceof far theplaiatiff and of for the defendant, it 

is ordered and decreed that and that the sum of Rs. 

' be paid by the to the on account of 

- the costs of this suit, with interest thereon at the rate of per cent, per annnm from 

"this date to dats of realization. 


Given under my band and the seal of the Court this 
19 


Ccsts of Suit. 


day of 


Judge. 


. . Plaintiff. 

Defendant.. 



Ri. 

A. 

P. 


Rs. 

A. 

B 

1 . 

Stamp for plaint 




Stamp for power 



B 

2 . 

Po. for power ... 




Do. for petition ... 



B 

3. 

Do. for exhibits ,,, 




pleader’s fee ... 



B 

4. 

Pleader's fee on Rs. ... 




Sabsistence for witnesses ... 



B 

5 . 

Subsistence for witnesses 




Service of process 



B 

6. 

Commissioner’s fee ... 




Commissioner's fee 



B 

7 . 

Service of process 




' 



1 


Total ... 




Total ... 



1 


Claim for 


Ho. 2. 

Simple Honey Decree. (Section 34.) 

(Title.) 


This snit coming on this day for final disposal before in the presence 

of for the plaiotiff and of 

for the defendant, it is ordered that the do pay to the 

thesnmofRs. with interest thereon at the rate of per cent, per 
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aoann from to the date of realizatioa of tbe said suza aod do also pav Rs. 

, the costs of tbjs sdU. with interest tbereoa at the rate of per cea(. ocr 

aoDom from this date to the date of realiiatioa 


Given under my haod and the seal of the Court, this 
19 


Costs of Suit, 


day of 


Judge. 


Plaintiff. 

Defendant. 



Rs. 

A. 

f. 


Rs. 

A. 

P. 

1 . 

Stamp for plaint 




Stamp for power 




2. 

Do. for power 




Do. for petit*oa ... 




3. 

Do. for exhibits 




Pleader’s fee 




4. 

Pleader's fee on Rs. ... 




Subsistence forwitoesses ... 




5, 

Subsistence for witnesses 




Service of process ... 




6. 

ComtDissioner's fee 




Commissioner's fee ••• 




7. 

Service of process ... 









Total ... 




• Talal ... 





^[No. 3. 

Preliminary decree for foreclosure. 

(Oroer XXXIV, R. 2.— Where accounts ape directed to be taken.) 

(TiHa) 

This suit coming on this day, etc. ; It is hereby ordered and decreed that it 

be referred to as the Commissioner to tale the accounts 

following:— 

(«) an account of what is due on this date to the plaintiff for principal and interest 
' on his mortgage meotiooed in the plaint (such interest to be computed at the 

rale payable on the principal or where no such rate is fixed, at six per cent. 
per annum or at such rate as the Court deems reasonable) { 

(if) an account of the income of the mortgaged properly received up to 

by the plaintiff or by any other person by the order or for the use £>» 
plaintiff or which without tbe wilful default of the plaintiff or such person 
night have been so received ; 

(mi) an account of all sums of mooey properly Incurred by tbe plainf/ff up to Ihi* 
date for costs, charges and expenses (other than the costs of the suit) in 
respect of the mortgage-security, together with interest thereon (such Int^ 
rest to be computed at the rate agreed between the parties, or falling' such 

rate, at tbe rame rate as is payable on the principal, or, /ailing both such 

rates at cine per cent per anonm) ; 

(iv) an account of any loss or’damagecaosedtotbeinortgagedpropcrtybefore' 
this date by any act or omission of the plaintiff which is dcstro«lve ot, or 
perraaneutly injurious to, the property or by his failure to perform any ei 
the duties imposed Upon him by any law for the time being in force or by 
the terms of the mortgage-deed. ; . • 


* Forms 3 to ilwere substituted by S. 8 and Sch. of the Transfer of Property 
(Amendment) Supplementary Act, 1925 (XXI of 1929), 
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2. Aod it U hereby further ordered and decreed that any amouot received under 
•4^1. (til or adjudged due under Cl. (to^ above, together with interest thereon, 


the prioapal. 

3. And it ia hereby further ordered that the said Commissioner shall present the 
account to this Court with all convenient despatch after making all just allowances on or 
Jieforethe day of , and that upon such report of the 

Commissioner being received, it shall be confirmed and countersigned, subject to snch 
modification as may be necessary after consideration of such objections as the parties to 
libe salt may make. 


4. Aod it is hereby further ordered and decreed — 

(i) that the defendant do pay into Court on or before the 

day of . or any later date up to which time (or 

payment may be extended by tbe (^urt, such sum as the Court, shall find 
due, and the sum of Rs. (or the costs of tbe suit awarded to 

the plaintiff; 

(ii) that, on such payment and on payment thereafter before such date as the 

Court may fit of snch amount as the Court may adjudge due in respect of 
such costs of the suit aod such costs, charges aod expenses as may be pay 
able under r. 10, together with such subsequent interest as may be 
payable under r. 11, of Or. XXXIV of the First Schedule to the Code 
of Civil Procedure, 1903, tbe plaintiff shall bring into Court all documents in 
his possession or power relating to the mortgaged property in the plaint 
j j V. tg (be defendant, 

• so required, re- 

• said mortgage and 
• ff er any person 

claiming under him or any person under whom be claims and free from all 
liability whatsoever arising from the mortgagee or this suit and shall, if bo 
required, deliver up to tbe defendant quiet and peaceable possession of tbe 
said property.; 

5. And it IS hereby further ordered aod decreed that, in default of payment as 
.aforesaid, the plaiotiETshall be at liberty to apply to the Court for a final decree that the 
defendant shall thenceforth stand absolutely debarred and foreclosed of and from all 

.4 {it t>'* Prhednlft annexed hereto and 


•directions as it thinks fit. 

SCHEDUPB. 

Description o/tht morlgng$i^roptrty. 

No. S-A. 

Prelimiaary decree for foreclosure. 

(Order XXXIV, r. 2 —Where the Court declares the auoOST dD&) 

(Titfe.) 

This suit camiog on this day. etc. : It is hereby declared that the amount 

due.to tbe plaintiff on his mortgage mentioned in the plaint calculated up to this 
t day of is the sum of Rs. (or principal, tbe sum of Rs. 

for interest on tbe said prinapal, the sum of Rs. (or costs, 

•charges aod expenses (other than the costs of the snit) properly incurred by tbe plaintiff 
dn respect of tbe mortgage security, together with interest thereon, aod the sum of Rs. 

for the costs of this snit awarded to tbe plaintiff, making Jo all tbe sum of Rs. . 
2. And It is hereby ordered and decreed as follows 
(O that the defendant do pay into Court on or before tbe 

day of or any later date np to which time for 

payment may be extended by the Cbnrt of the said sum c( Rs. ; 



4J/0 




ocn. 1, App* 


(/i*) that, 00 such pa^'toeot and on pa^ftoent thereafter before sach date as the 
Coart may £z of such amoant at (be Court may adjudge due in respect of 
such costs of the suit and such costs, charges acd expeoses as may be pay* 
able under r. 10, (ogelfaer viifa such subsequent iolerest as may be- 
payable under r. 11, of Or. XXXIV of the First Schedule to the Code 
of Civil Procedure. 150?, the plalatflf shall bring info Court all documents In 
hts possession or power relating to the mortgaged property in the piaiot 
meniiooed, and all such documents shall be delivered over to the defendant. 


uuuer iiiui ur uny person unucr wiroiu ue claims anu tree tiom siwiaoiuiy 
whatsoever arisisg from lire mortgage or this suit and shall, if so required, 
deliver up to the defendant quiet and peaceable possession of the said 
property. 

8. And It is hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintid may apply to the Court for a final decree that the defendant shall 
thenceforth stand absolutely debarred and foreclosed of and from all right to redeem 
the mortgaged properly described lo the Schedule annexed hereto and shall, if so- 
required, deliver up to the plaiutifTquiet and peaceable possession of the said property; 
and that the parties shall be at liberty to apply to the Court from time to time as they 
may have occasion, and on such application or otherwise the Court may give such 
directions as it thinks fit. 

.Schedule. 

DtscnJ’iton o/ the mortgaged property, » 


No. 4. 

Final decree for foreclosure. 

(Order XXXIV, r. 3.) 

(r*/ie.> 




day of 


Upon reading the prelifflioary decree passed in this suit on the 
day of and further orders (if any) dated the 

and “•••• p'*>“*'* 

day of ' ’ , ' 

the patties and it appearing that the p . . . • • * ^ , 

cot been made by the defendant or any. • • ' ’ , 

to redeem the satd mortgage; ,. 

It is hereby ordered and decreed that the defeodaot and all persons claiming n s 
or under him be aud they arc hereby absolutely debarred acd foreclosed ot a 
all right of redemption of and in the properly in the aforesaid prelimioay decre 
tioned;* [and \\f the dejtndant he %n possession of tfie saidtnorfgogta 
the deiendant shall deliver to the plaintifi quiet and peaceable possession ol in 
mortgaged property], ’ , , ..-■•rof 

2 And it is hereby further declared that the whole of the liability wbslsoev ^^ 
the defendant up to this day arising from the said mortgage mentioned In the plaint or 
this suit IS hereby discharged and extinguished. 


No. 6. 

Frelizaloary decree fop eale. 

(Order XXXIV, r. 4.>-\Vhebe accowts are directed to ee taker*) 

(rid*.) 

This suit coming ou this *' day. etc,. It Is berebj* ordered and deert®^ 
referred to as the Commissioner to take the accounts 

(0 an account of whit is due on ibis dale to the plainfifl for lb* 

cnbis mortgage meaiidnedio the plaint fsucb iolerest to be ccropov 
rale payable on the .principal or where no such rate is fised, at F 
pet annum or at such rate as the Court deems reasonable) ; - 


'Words not required to be deleted. 



(ii) ao account of tbe income of tbe noriga^ed property received up to this date by 
the plaiotiff or by any other person by tbe order or for tbe use of tbe plaiotiff 
or which without the wilful default of the plainti^ or such person might b*ve 
been so received , 

(iVi) an account of all sums of money properly incurred by the plaintiff up to (bis 
dare for costs, charges and expenses (other than the cocts of the suit) id respect 
of tbe mortgage security, together with interest thereon (such interest to be 
computed at the rate agreed between the parties, or failing such rate, at tbe 
same rate as is payable on the principal, or, failing both such rates, at nine 
percent per annum), 

(tv) an account of any loss or damage caused to the mortgaged property before this 
date by any act or omission of the plaintiff which is destructive of, or per* 
manentlv injtirions to, tbe property or by his failuie to perform any of the 
duties imposed upon him by any law for tbe time being in force or by tbe 
terms of the mortgage deed 

2. And it is hereby further ordered and decreed that any amount received under 
Cl. (t<) or adjudged due under Cl. (tnl above, together with interest tbereon, sball 
fisrt be adjusted against any sums paid by tbe plaintiff nnder Cl (ni). together with 
interest thereou. and tbe balance, if any. sball be added to tbe mortgage'money or, as tbe 
case may be, be debited in redaction of tbe amount due to the plaiotiff on account of 
interest on the principal sum adjudged due and thereafter in reduction or discharge of 
the principal 

3. And It IS hereby further ordered that tbe said Commissioner shall present (be 

acconfit to this Court with all convenient despatch after making all just allowances on or 
before tbe day of . and that upon such report of tbe 

Commissioner being received, it sball be confirmed and countersigned, subject to such 
modification as may be necessary after consideration of such objections as the parties to 
tbe suit znsy make 

4. And it is hereby further ordered and decreed— 

(i) that tbe defendant do pay into Court on or before the 

day of Of &(ty fkter date up to which time he payment 

may be extended by tbe Court, sneb sum as the Court sball find due 
and the sum of B$. for the costs of (be suit awarded to tbe plain* 

tiff; 

(if) that, on such payment and on paymetit iberealter before such date as the 
Court mi) fixof such amount as (he Coort^ may adjudge due in respect ^f 


or (0 such person as be sppoiuis, and me piaiuuu Sball, n so xequuea, re* 
ccniey or re-transter tbe said property free from tbe mortgage and clear of 
and from alt tneumbrances created by tbe plaintiff or any person claiming 
under him or an) person under wbom be claims and sball, if so required, 
deliver up to the defendant qniet and peaceable possession of the said 
property. 

5. And It if hereby further ordered and decreed that, in delanlt o! payment as 
aforesaid, (be plaintiff may apply to tbe Court for a final decree for tbe sale of tbe 

be mortgaged properly or a 
■ ■ * I the purposes ot such sale the 

• I • • p I it appoints, ail documents in 


snbseqaent interest as may be payable under r. 11. of Or. XXXIV of tbe First 
Schedule to the Code of Civil Prceedate, 1908, usd that the balance, if any, shall be ywtd 
to tbe deleodant or other persons entitled to receive ibe same. 
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7. Ar.a it i! httehy !at'h.t oriietri pjyS'to 'thf p'wo]m''S 

:ta«3S2raeSTEj^^^ 

”otTp1mri°SVwW,t to dttodtjituo^ tb. 

SCHtfiOLE. 

D 6 SCrii>tion of tha MortSas «4 property. 


'Ho. B-A. 

Preliminary decree for sale* 

(OrDEI^ XXX!V. R. -(-WltEH THE COUBT DECLARES Tl.S M.OONT DL'E., 

This suit comiop on this Oay. etc.; ** to this 

due to the pUifiliff on the tnortcafie menitoncd in P r,r»nc»oal the suta of Rs* 
day of js the sum of Us. P“ p ’ 

for interest oa the said pnacipai. the ®‘. *;*• ., oroeerly incurred by tM 
lor coats, charges and expeasea (other tbao ih* ®* ... interest thereon, nnd the sc© 
plslntiff 10 respect of the tooftfiaK^secoriiy. ©akf ap m the su© 

a Rs. lor the costs of the smt awarded to the pi.Moiiu. w 

of Rs, 

8, And « « hereby ordered and decreed as foltows .— 

(i) that the defeod'Ot do pay into Cooft Oft or before the extended by the 

or any later date up to whtch ttoe for paitoenl © > 

Court, the said sum of Rs. ' , s fore soch date as the 

(tii that, on such payment sod on adMge due ih 

Court may ex of such amount as as maybe 

such costs of the suit »Qd such wsts. ^eaf interest as “fY 

payable under r. IQ toccthcr «»tb of ihn Code of Civil 

paUle under f. It. ofOr. XXXIV of the f.rttSehean.^^ aocumeats m bis 


such person as he appoints. anu 'M'- nsortgaKc 

or re-transfer the said property free ^ any 

and from all incutubraoces created by and shall. »f 

under him or any person under 'yb®© h^ possession of the said 

deliver up to the defendant .quiet nnd peaceao 
property. 


5 Aod il U hereby lorthee otrlerea decree for »>“ 

aforesaid, the plaintiff may apply to the qiortKaged pf°berty 

tnottcaged properly ; nnd on such application be» B • ^ purposes of such 
sufficient p.%rl thereof shall be directed to be j and ® ^ all documents in 
plaintiff shall produce before tUeConrt or officer as PP° 

possession or power relating to the mottBOBcd property, eh 

... Ae. rr fo hereby totororAe^^^^^^^^ A 


■(. And » is hereby further f “^KXirapphedUftJ'dSS^^^ 
sale shall be P^ld into Court and sba y PP under any 

expenses of tno sale) in pay©«nt^ the amwot pay of the 

and under any farihec »he Dlaiallft in respect of such c j^gether 

amountwhicblheCourtmayadjudRed P . vvviV of the 

suit, and such costs, charges and SJdcr V. U. of Of- shall be 

with such sabseqoent r u-a r^rw^Se 1908. nnd lb? t the balance, d 1“^' 

paid to detcodant or other persons entrtled to receive the same, such 

3. A.d a 1, herelry 5^ U “tltTto '’3« 

rfo're'^eTto^l™^ 
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- for the time being in force) to apply 
‘ amount of the balance; and that the 
ite to r/me a* fiey may iare occasion, 
’ give such directions as it thinks fit. 


SCflEDULC. 

Osscri^fion of th» mortgagtd property. 


No. 6.- 

Final decree for sale. 

(Or. XXXIV. R. 5.) 
{THU.) 


It is hereby ordered and decreed that the mortgaged property in the aforesaid 
preliminary decree mentioned or a sufficient part thereof be sold, and that for the 
purposes of such sale the plaintiff shall produce before the Court or such officer as it 
appoints all documents in his possession or power relatiog to the mortgaged property. 

2. And it is hereb:^ further ordered and decreed ^that^ the money realised by such 


Code of ClrH Procedure. 1008, and that the balance, if any, shall be paid to the defendant 
or other persons entitled to receire the same. 


Preliminary decree for redemption where on default of payment 
by mortgagor a decree for foreclosure is passed. 

(Or. XXXIV. R. 7.— Where accounts are directed to be taker.) 

(riws.) 

This suit coming on this day. etc. ; It is hereby ordered and decreed that it 

be referred to as the Commissioner to take the accounts following : — 

(0 an account of >vhat is due on this date to the defendant for principal and interest 
on the mortgage mentiooed in the plaint (such interest to be compnted at the 
rate payable on the principal or where no such rate is fired, at six percent, 
per annum or at such rate as the Court deems reasonable) ; 

(m) an accoont of rie fncome of the mortgaged property received up to this date 
by the defendant or by anj other person bj* order or for the use of the defen- 
dant or which without the ’wilful default of the defendant or such person 
might bare been so receiTed; 



nine per cent, per annum); 


, lit an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is desiructire 
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■■ ■ ’ ' of, or permanently injurioQS to, tbe properly or by bis failnre lo perform' 

any of tlie duties imposed upon bim by any law for tbe time being in force or 
’ ' by the terms of the mortgage-deed. 

2. It is hereby further ordered and decreed that any amount received under 
clause (jf) or adjudged due under clause (iV) above, together with interest thereon, shall 
be adjusted against any sums paid by the defendant under clause (iVO together with interest 
thereon, and the balance, if any, shall be added to the mortgage-money or, as the case may 
be, be debited in reduction of the amount due lo the defend.ant on account of interest on 
the principal sum adjudged due and thereafter in reduction or discharge of the principal. 

3. And It is hereby further ordered that the said Commissioner shall present the . 

account to this Court with all convenient despatch after making all just allowances on or 
before the day of , and that upon such report of the Com- 

missioner being received, it shall be confirmed and countersigned, subject to such 
modification as may be necessary after consideration of such objections as the parties to 
the suit may make. 

4. And It is hereby further ordered and decreed — 

{$) that the plaintiff do paj’ into Court on or before the 

day of . or any later dale up to which time for payment may be 

extended by the Court such sum as the Court sh.-iil find due and the sum of 
Rs. for the costs of the suit awarded to tbe defendant ; 

(itj that, on such payment, and on payment thereafter before such date as the 
Court may of such amount as the Court may adjudge due io respect m 
such costs of the suit and such costs, charges and expenses as may w- 
payable under r. 10. together xvith such subsequent interest as may be 
payableunderr.il. of Or. XXXIV of the First Schedule to the Code Of 
Civil procedure, 1908, the defendant shall bring into Court nil documents in 
bis possession or poncr relating to the mortgaged property m the 
plaint mentioned, .and all such documents shall be delivered over to the 
plaintiff, or to such person as he appoints, and the defrodant shall, 
if so required, re-convey or re-transfer tbe said property free Kom.thesam 
mortgage and clear of and from all incumbrances created by the oefenaant 
or any person claiming under him or any person under whom he claims ana 
free from all liability wliatsoevcr arising from the mertg^se or this suit ana 
shall, if so required, deliver up to the pbaintiff quiet and peaceable possession 
of the said property. 

5 . And it is hereby further ordered and decreed that, in default of pay.Twnt as 
aforesaid, the defend.mt shall be at liberty lo apply to the Court for a final decree that the 
plaintiff shall thenceforth stand absoluiely debarred and foreclosed of and from all 

to redeem the mortgaged property described in the Schedule annexed hereto and shall, it 
so required, deliver up to the defendant quiet and peaceable possession of the said 
property ; and that the parties shall be at liberty to apply to the Court from time to time 
as they may have occasion, and on such application or otherwise tbe Court may give suco 
directions as it thinks fit. 


SCHEDIXK. . 

Dtseriplictn of the mortgagtd property. 


No. -7- A. 

Preliminary decree for redemption where on default of payment 
by mortgagor a decree .for sale is passed. 

(Ob. XXXIV, n. 7. — Where accounts arc directed to be taken-) 

[TUte.'i 

This suit coming on this day, etc. ; It is hereby ordered and 

it be referred to • ' as the Commissioner to lake the accounts folio"'*"®* , 

(i) an account of what is due on this date to the defendant 

interest on the mortgage mentioned In the plaint (such Interest^ ri»d 
computed at the rate payable on the principal or where no such rate is i - 
at six per cent, per annum or af such rate ns the Court deems reasonnut ) < 
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• ■ (ii) an account of the income of ihe mortgaKed property receired up to tins date by 

the defendant or by anv other person by the order or for the use of the 
defendant or which without the wilful default of the defendant or such 
person might have been so received ; 

(ill) an account of all sums of money properly incurred by the defendant up to this 
date for costs, charges and expenses (other than the costs of the suit) in 
respect of the mortgage-security together with interest thereon (such interest 
to be computed at the rate agreed between tbc parties, or, failing such rate, 
at the same rate as is payable on the principal, or, failing both such rates, at 
nine per cent, per annum); 

(ir) an account of any loss or damage caused to the mortgaged property before this 
date h> any act or omission of the defendant which is destructive of, or 
permanently injurious to, the property or by his failure to perform any of 
the duties imposed upon him by any law for the time being in force or by 
the terms of the mortgage-deed. 



4. And It is hereby further ordered and decreed— 

(0 that the plaintiff do pay into Court on or before the day 'of 

or any later date up to which time for payment may'be- 
extended by the Court, such sum as the Ccuit shall find due and the sum of 
Rs for the costs of the suit awarded to Ihe defendant ; 

(fi) that, on such payment and on payment thereafter before such dale as the Court 
maj fix of such amount as the Court may adjudge due in respect of such 
costs of the suit and such costs, charges and expenses as may be payable 
under r 10, together with such sobsetjuent interest as mav be payable under 
f. 11, of Or. XXXIV of the First ScliMule to the Code of Civil Procedure, 
lOOS, the defendant shall bring into Court all documents in his possession or 
power relating to the mortgaged property in the plaint mentioned, and all 
such documents shall be delivered over to the plaintiff, or to such person as 
he appoints, and the defendant shall, if so required, re-convey or re-transfer 
the said property free from the said mortgage and clear of and from all . 
incumbrances created by the defendant or any person claiming under him or 
any person under whom he claims and sliall. if so required, deliver up to the 
plaintiff quiet and peaceable possession of the said properly. 

5 And It IS hereby further ordered and decreed that, in default of paymenf^as 
aforesaid, the defendant mav apply to the Court for a final decree for the sale of the 

■ ’ ... pygpgfjy Qpn 

■ '• such sale the 

■ • ■ documents in. 

6 And It is hercbx' further ordered and decreed that the money realised bj such sale 
shall be paid into Court and shall be duly applied (after deduction therefrom of the 
expenses of the sate) in pajment of Ihe amount pax able to the defendant under this decree 
and under anv further orders that may be passed in this suit and m pavment of any 


7. And it is hereby farther ordered and decreed that, if the money realised br such 
sate shall not be sufficient for payment in full of the amount parable to the defendant as 
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aforesaid, the defendant shall be at liberty (where such remedy is open to him under the 

1 .:- — j {- — i 1 — _„j K.. — i_^ {jjg jjijjQ being in force) to apply 

• amount of the balance : and that the 
me to time as they may have occasion, 

. ' ‘ ' give such directions as it thinks fit. 

Schedule. 

Descriplion 'of the mortgasod property . 


No. 7.B, 

Preliminary decree for redemption where on default of payment by 
mortgagor a decree for foreclosure is passed. 

(Or. XXXIV, H. 7.~WHnRE the Court declares the asioUnt due.) 

{TitU.) 

This suit coming on this day, etc. ; It is hereby declared that the 

amount due to the defendant on the mortgage mentioned in the plaint calculated up to this 
day of IS the sum of Its. for principal, the sura of Rs. 

for interest on the said principal, the sum of Rs. for costs, charges 

and expenses (other than the costs of the suit) properly incurred by the defendant id 
respect of the mortgage -security together with interest thereon, and the sum of Rs. 

for the costs of ths suit awarded to the defendant, making in all the sum 

of Rs. 

2. And it is hereby ordered and decreed as follows 
(t) that the plaintiff do pay into Court on or before the day of or 

any later date up to winch time for paymeot may be extended by the Court 
the said sum of Rs. 

(fi) that, on such payment and on pavment thereafter before such date as the Court 
may fix of such amount as (he Court may adjudge due ia respect of such cMfs 
of the suit and such costs, charges and expenses as may be payable under 
X. 10. together with such stibsequeot interest as may be payable UMer r. 11, 
of Or. XXXIV of the First Schedule to the Cotfe of Civil Procedure, 
1908, the defendant shall bring into Court all documents in his posses- 
sion or power relating to the mortgaged property in the plaint mentioned, 
and all such documents shall be delivered over to the plaintiff, or to 
such person as he appoints, and the defendant shall, if so required, re-convey 
or re-transfer the said property free from the said mortgage and clear 
of and from all incumbrances created by the defendant or any person claim- 
ing under him or any x>erson under whom he claims, and free from all 
liability xvhatsoevcr arising from the mortgage or this suit and shall, if so 
required, deliver up to the plaintiff quiet and peaceable possession of the sain 
property ,• 

3 And it is hereby further ordered and decreed that, in default of pai mept as afore- 
said. the defendant may apply to the Court for a final decree that the plaintiff shall 
’ ’ ’ . • . , , , — j ..It jQ redeem ine 

if so required, 

• perty; and that 

they may have 
directions as it 

lllU.DD Ul 

Schedule. 

Desenpiton of the mortgaged property. 

No. 7-C. 

Preliminary decree for redemption where on default of payment 
by mortgagor a decree for sale is passed. 

(On. XXXIV, «. 7,— Where the Court declares the amounI" doe.) 

iTttte.) 

This suit coming on this day, etc. ; It is hereby declared that theamoun 

due'to the defendant on the mortgage mentioned in the plaint calculated up to this 
day;of is the sum of Rs. for principal, the sum of Rs. 
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interest on the said principal, the sum of Rs. for costs, charges and expenses- 

(other than the costs of the suit) properlv incurred by the defendant in respect of the 
mortgage-securitv together with interest thereon, and the sum of Rs. for the cost 

of this smt awarded to the defendant, making in all the sum of Rs. 

2 And It is hereby ordered and decreed as follows : — 

(i) that the plaintiff do pay into Court on or before the day of 

or any later date up to which time the payment may be extended by the Court 
the said sum of Rs. ; 

(n) that, on such payment and on payment thereafter before such date as the Court 
mav fix of such amount as the Court max adjudge due in respect of such 
costs of the suit and such costs, charges and expenses as may be payable 
under r. 10. together with such subsequent interest as ina> be payable under 
r. ll.of Or. XXXIV of the First Schedule to the Code of Ciril Procedure, 
1003, the defendant shall bring into Court all documents in his possession 


3 And u is herebv further ordered and decreed that, m default of payment as- 
aforesaid, the defendant may apply to the Court for a final decree for the sale of the 
mortgaged property and on sach application being made, the mortgaged property or a 
anfficient part thereof shill be directed to be sold . and for the purposes of such sale the 
defendant shall produce before the Court or such officer as it appoints all documents ia 
bis possession or power relating to the mortgaged property. 

4. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall be dal> applied (after deduction therefrom of the 
expenses of the sale) in payment of the amount payable to the defendant under this decree 
and under anv further orders that may be passed m tbis suit and in payment of any 
amount which the Court may adjudge due to the defendant in respect of such costs of the 
suit and such costs, charges and expenses as may be pavable under r. 10, together with 
such subsequent interest as may be payable under r ll.of Or XXXI V of the First Schedule 
to the Code of Ciril Procedure, and that the balance, if any, shall be paid to the 
plaintiff or other persons entitled to the same. 

5. And It IS hereby further ordered and decreed that, If the money realised by such 
sale shall not be sufficient for the payment m full of the amount payable to the defendant 
as aforesaid, the defendant shall be at liberty (xxhere such remedy is open to him under 
the terms of the mortgage and is not barred bv any law for the time being in force) to 
apply for a personal decree against the plaintiff for tbe amount of the balance ; and that 
the parties are at liberty to apply to the Court from time to time as they may hare 
occasion, and on such application or otherwise tbe Court may give such directions as it 
thinks fit 

Schedule. 

Descfiftion oftht mortgagtd property- 


No. 7 D. 

Final decree for foreclosure in a redemption suit on default 
of payment by .mortgagor. 

(Or XXXI\\r 81 

(r*«*.) 

Upon readme tbe preliminary decree in this soit on the day 

of and further orders (if any) dated the day 

of . and the application of the defendant dated the 

day of for a final decree and after hearing the parties. it appearing 

that the pa) meat as directed by the said decree and orders has not been made by the 
plaintiff or any person on his behalf or anr other person entitled to redeem the mortgage 
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Ii is hereby ordered and decreed that the plaintiff and all persons claiming through 
■or under him be and they are hereby absolutely debarred and foreclosed of and from all 
Tight of redemption of and in the property in the aforesaid preliminary decree mentioned 
*[and {if the plaintiff be in fios^ession of the said tnorigafSad property) that the plaintiff 
shall deliver to the defendant quiet and peaceable possession of the said mortgaged 
-property], 

2 And it is hereby further declared that the whole of the liability whatsoever of the 
plaintiff up to this day arising from the said mortgage mentioned in the plaint or from 
•this suit is hereby discharged and extinguished. 


No. 7-E. 


Final decree for sale in a redemption suit on default of 
payment by mortgagor. 

(On. XXXIV. R. 8.) 

{Title.) 

Upon reading the preliminary decree passed in this suit on the day of 

and further orders (if any) dated the day of 

and the application of the defendant dated the day of for a final 

decree and after hearing the parties and it appearing that the payment directed by the 
said decree and orders has not been made by the plaintiff or any person on his behalf or 
•any other person entitled to redeem the mortgage : 


It IS hereby ordered and decreed that the mortgaged property fn the aforesaid pcelt- 
minary decree mentioned or a sufficient part thereof be sold and that for the purposes of 
such sale the defendant shall produce before the Court, or such officer as it appoints, all 
documents in his possession or power relating to the mortgaged property. 


2 And it is hereby further ordered and decreed that the money realised by such 
•sale shall be paid into Court and shall be duly ' ' * ’ • 

expenses of the sale) In payment of the amount 
said preliminary decree and under any farther 
suit and in payment of any amount which the 
dant for such costs of this suit including the 

•charges and expenses as may be payable under r. 10. together with the suosequeat lateresi 
as may be payable under r. 11. of Or. XXXIV of the First Schedule to the Code of 
fCivil Procedure, 1908, and that the balance, if any. shall be paid to the plaintiff or other 
•persons entitled to receive the same. ' 


No. 7'F. ' ' 

Final decree ia a suit for foreclosure, 'sale or redemption larhers 
the mortgagor pays the amount of the decree. 

(Os. XXXIV. BR X 5 AND 8.) 

' ‘ {r»ffe.) 

This suit coming on this day for further consideration and it appearing 

■on the day of the mortgagor or , the same being a per 

entitled to redeem, has paid into Court all amounts due to, the mortgagee under the preli- 
minary decree dated the day of ; It is hereby ordered and decreed that : 

(«) the mortgagee do execute a deed of re-conveyance of the property in the 
aforesaid preliminary decree mentioned in favour of the mortgagor f® ' 
the case may be, who has redeemed the property] or an acxn 

ledgment of the payment of the amount due in his favour ; 

(tO the mortgagee do bring into Court all documents in his possession and power 

relating to the mortgaged property in the suit . 

And it is hereby farther ordered and decreed that, upon the mortgagee executing the 
deed of re-conveyance or acknowledgment in the manner aforesaid,— ' 


* Words not required to be deleted. 
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(i) the said sum of Rs. be paid oat of Court to the mortRacee ; 

(ii) the said deeds and documents brought Into the' Court be delivered out of Court 

to the mortgagor *[or the person mahing the payment] and the mortgagee 
do. when so required, concur in registeriog, at the cost of the mortgagor ’[or 
other person making the payment], the said deed of reconveyance or the 
acknowledgment mthc office of the Sub-Registrar of ; and 

(mi) * [if the mortgagee, plaintiff or defendant, as the case mavbe, is in posses- 
-sion of the mortgaged property] that the mortgagee do forthwith deliver possession of 
the mortgaged property in the aforesaid preliminary decree mentioned to the mortgagor 
[or such person as aforesaid who has made the payment.] 

Ko. 8. 

Decree against mortgagor personally for lialance after the sale 
of the mortgaged property. 

(Ob. XXXIV, RR. 6 AND S-A.) 

(T,tU.) 

Upon reading the application of the mortgagee (the plaintiff or defendant, as the case 
may be) and reading the final decree passed in the suit on the day of 

and the Court being satisfied that the net proceeds of the sale held under the 
aforesaid final decree amounted to Rs and have been paid to the applicant out 

of the Court on the dav of and that the balance now due 

to him under the aforesaid decree is Rs ; 

And whereas it appears to the Court that the said sum Is legally recoverable from the 
mortgagor (plaintiff or defendant, as the case may be) personally ; 

.It is hereby ordered and decreed as follows:— 

That the mortgagor (plaintiff or defendant, as the case may be) do pay to the mortgagee 
-(defeodanl or plainuff. as the case may be) the said sum of Rs. with further 

interest at the rate of six per cent, per annum from the day of 

(the date of payment out of Court referred to above) up to the date of realization of the 
■said sun, and the costs of this application. 


Preliminary decree for foreclosure 

[Plaintiff 


or Bale. 

1 st Mortgagee, 


versus 

Defendant No. 1 Mortgagor, 

Defendant No. 2 — 2nd Mortgagee.] 

(Or. XXXIV. BK. 2 AND 4.) 

(Tslle.) 

The suit coming on this day. etc. : It ts hereby declared that the amount due 

to the plaintiff on the mortgage mentioned in the plaint calculated up to this 
day of IS the sum of Rs. for principal, the sum of 

Ks. for interest on the said principal, the sum of Rs. for costs, 

charges and expenses (other than the costs of the snit) incurred by the plaintiff in respect 
of the mortgage-security with interest thereon and the sumofRs. fer the 

costs of this suit a^varded to the plaintiff, making in all the sum of Rs. 

(SimilurdeelaratiOfis to be sfttrodueeJ mfh regard to the emouRt due to defendant 
Ko. 2 tn respect of hss mortgage if the #nortgag*-fRon*y due thereunder has beeome tax- 
able at the date of the suit.) 

2. It Is forther declared that the plaintiff is entitled to payment of the amount doe to 
him in priority to defendant No. 2 * [or (if there are several subsequent mortgagees) that 
the several parties hereto are entitled in the following order to the payment of the sums 
due to them respectively .— ]. 

3. And it is hereby ordered and decreed as follows 

(0 (v) that defendants or one of them do pay into Court on or before the 

dav of or any later date np to which time for 

payment has been extended by the Court the said snm of Ks. 

- doe to tbe plaintiff; and 

• Words not required to be deleted. 
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(lay of is the sum of Rs. for principal, the 

sum of Ks. for interest on the said principal, the sum of Rs. for costs, charges 
and expens'-s (oth-.r than the costs of the suit) properly incurred by defendant No. 2 in 
respect of the mortgage security with interest thereon and the sum of Rs, for the 

costs of this suit awarded to defendant No. 2, making in all the sum of Rs. 

(Similar ilecl'rations to be introduced u ith regard to Vie amount due /rom df/«n^ 
dant No 1 to the plaintiff \n roipact of hta mortgage if the morlgat’e-moncy due there- 
under has become payable at the Uate of >lie suit.) 

2 It 19 further declared tliat defendant No. 2 is entitled to payment of the amount 
due to him in priority to file plaintiff* [or if (there arc several subsequent mortgagees) 
that the several p.irties hereto .are entitled in the following order to the payment oi the 
sums due to them respectively 


3 And it is hereby ordered and decreed ns follows : — 

(i) (a) that the plaintiff or defendant No. 1 or one of them do p.ay into Court on or 
beiore the day of or any later date up to which 

time for payment has been extended by the Court the said sum of Rs. 
due to defendant No. 2 ; and 

(b) that defendant No. 1 do pay Into Court on or before the 

day of or any hater date up to which lime for payment 

has been extended by the Court the said sum of Rs. due to the 

plaintiff; and 

fii) that, on payment of the sum declared due to defendant No. 2 by the plaintiff 
and defendant No. 1 or either of them In the manner prescribed in clause 
(i) (o) and on payment thereafter before such date os the Court may fix of such 

• - ‘ - - • • - • • • <■ ..« guit ana 

together 

. XXXIV 

int No. 2 

sluall bring into Court all documents in bis possession or power relating to 
the mortgaged property in the plaint mentioned, and all such documents 
shall be delivered over to the plaintiff or defendant No. I (whoer^has 

the payment), or to such person as he appoints, and defcno.int No. 2 shall, 

if 80 required, rc convey or re^transfer the said properly Iree from the saio 
mortgage and clear of and from all incumbrances created by defenoant No. « 
or any person claiming under him or any person nnder whom he claims 
and also free from all liability whatsoever arising /fom 
this sdil and shall, if so required, deliver tip to the plamtiif or defenoant 
No. 1 (whoever has made the payment) quiet and peaceable possession ol tbe 
said properly. 

, • , . • • ' payt the amount found 

, .. •* ! necessary having reSard 

4. And It 19 hereby further ordered and decreed that, in default of payment as 
said, of the amount due to defendant No‘2. defendant No. 2 shall be at liberty to app'/ 
the Court that the suit be dismissed or for a final decree— 


-t-rr 

■■■■;■ ■ ■ ."ss'ir'rs 

right to redeem the mortgageil properly described in the Schedule 
hereto and shall, if 90 required, deliver to the defendant No. 2 quiet 
peaceable possession of tne s.sld property; or 
(fi) ’Cm the case of any other mortgage} that the mortgaged 

sutheient part tliereof shall be sold; and that for the purposes of 
defendant No, 2 Shall produce Iwfore the Court or such officer as it 


all documents In his possession or power relating to the mortgage i 
perty ; anti 

(ill) *[•« the case where a sale is ordered under clause 4 (ii) o^ore] that t e 

realised by such sale shall ^ paid Into Court and be duly appu ' 


Words not required to be deleted. 
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deduction therefrom of the espenses of the sale) in payment of the amount 
payable to defendant No. 2 under the decree and any further orders that may 
be passed m this suit and in payment of the amount which the Court may 
adjudge due to defendant No. 2 in respect of such costs of the suit and such 
costs, charges and expenses as may be payable to the plaintiff under r. 10. 
together with such subseqnent interest as may be payable under r. ll, of 
Or. XXXIV, of the First Schedule to the Code of Ciril Procedure. 1908, 
and that the balance, if any. shall be apiplied in payment of the amount due to 
the plaintiff and that if any balance be left, it shall be paid to defendant 
No 1 or other persons entitled to receive the same ; and 
(«v) that, if the money realised by snch sale shall not bs sufficient for payment in 
full of the amounts due to defendant No 2 and the plaintiff, defendant No. 2 
or the plaintiff or both of them, as the case may be. shall be at liberty (when 
such remedy is open under the terms of their respective mortgages and is not 
barred by anv law for the time being in force) to apply for a ()er8onal decree 
against defendan* No 1 for the amoun'.s remaining due to them rsspec'ively. 

■ 3 . And it is hereby further ordered and decreed, — 

(a) tha ' ’ 


done under elans* 4 obat'ey~ 

•X(0 that defendant No 1 sh.atl thenceforth stand absolutely debarred and fore- 
closed of and from all right to redeem the mortgaged property described 
in the Schedule annexed hereto and shall, if so required, deliver up to the 
plaintiff quiet and peaceable possession of the said property :) or 
C(n) fhat the mortgaged property or a sufficient part thereof bs sold and that for 
the purposes of such sate the plaintiff shall produce before the Court or 
snch officer as it appoints, all documents in his possession or power relating 
to the mortgaged property 1 

and(b) (if on the application of defendant No 2 such a final decree for foreclosure 
is passed), that the whole of the liability of defendant No 1 arising from 
the plaintiff's morlagor or from the mortgage of defendant No 2 or from 
this suit shall b; deemed to have been discharged and extinguished 
6 And it is hereby further ordered and decreed (m the case where n sale is ordered 
under clause S abooe)— , ^ 

( 1 ) that the money realised by such sate shall be paid into Court and be duly 
applied (after deduction therefrom of the expenses of the sale) first in pay. 
ment of the amount paid by the plaintiff in respect of defendant No 2's 
mortgage and the cost of the suit in connection therewith and in payment of 
the amount which the Court may adjudge due in respect of subsequent 
interest on the said amount and that the balance, if anv. shall then be 
applied in payment of the amount adjudged due to the plaintiff in respect of 
his onn mortgage under this decree aod anv further orders that mav be 
passed and m payment of the amount which the Court may adjudje 
due in respect of such costs of the suit and such costs, charges and expenses 
as may be pax able to the plaintiff under r 10, together u ith such 
subsequent interest as msv be pavable under r. 11, of Or. XXXIV of the 
First Schedule to the Code of Cml Procedure. 1908, and that the balance, 
if any, shall be paid 10 defendant No lor other persons entitled to receive 
the same , and 


(ll) that if the money realised by such sale shall uot bs sufficient foe pavmenl in 
full of the amount due in lesp-ct of defendant No 2’s mortgage or the plaintiff’s 
mortpaRe. defendant No. 2 shall bs at libertv (where such remedy is open to 
him under the terms of hi* morlgage and is not barred bv anv law (or the 
time being in force) to appiv for a personal decree against defendant No. I 
for tlie amount of the balance 


7. And it IS hereby further ordered and decreed that the parties are at liberty to 
apply to the Court from time to time as th»v may have occasion, and on snch application 
or otherwise the Court mav pivc such directions as 11 ihiaVs fit 
SCHEDULF 

Drscrifitlow 0/ the »norte"ted frof^rtx. 

* Words not reqoirrxJ to be deleted 
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Ko. a. 

PrcHmitiary deot^ee for sale. 
triainUfC— Sub or Uetivativc mortgagee 
vs. 

• De^cniinT^t I^o. 1.— Mortgagor. 

Defendant Nq> 2. — Original mortgagee.] 

(Or. XXXIV. R. 4.) 

(Title.) 

This suit coming on tbia (I.sy. etc. ; It is hereby declared that the amount 

due to def'endant No, 2 on Ids mortgage calciiJ.itcd np to this day of 

isthesumoiRs for principal, the sum of Rs. for interest on the 

said principal, the sum of Rs. for costs, charges and expenses (other than the 

costs of the suit) m respect of the mortgage-secttrity together with interest thereon and 
the sum of Rs, for the costs of the suit awarded to defendant No. 2, making I'a 

al5 the sunt of R''. 

(Simifnr dieiaralions to be tnlrcelucetl with record to the amount due /ram defend- 
ant No 2 to the plaintiff »n respect o/ his inortgage.) 

2. And it IS hereby ordered and decreed as follows ; 

(i) that defendant No. 1 do pay into Court on or before the said 

da} of or any later (].ale up to which time for paymeot 

may be extended by the Court the said sum of Rs. due to defend- 

ant No 2 

(Siwitar deelarations to be introduced wttfi regard to the amount due to the 
platnh^, dc/etfdant No. 2 l/etng at liberty topay such amount ) 

fiO that, on payment of the sum declared due to defendant No. 2 by defendant 
No I in (be manner prescribed in clause 2 (i) and on payment (hereafter 
bpfoi c such date as the Couu way fn of such amour'i b* lli* Court may 
adjudge due in rtspect of such costs of the suit and such costs, charges nod 
e\oenses as may be p.ayable under r. JO, together with such subsequent 
interest as may be pay.nble under r. 11, of Or. aXXIV oi the First Schedule 
to the Coda of Civil Procedure. l%9. the plaintiff and defendant No. 2 sliall 
bung mio Court ail documems in their possession or power relating to the 
mortgaged propertv in the plaint mentioned, and all such documents (except 
such as reiaie onlv to tlie sub mortgage) shall be delivered over to defendant 
No. t, or 10 such person as lie appoints, and defendant No. 2 shaii, if sO 
rcquiretl, re-coniey or re-transfer the property to defend.mt No. 1 free front 
the said mortgage clear of and from all incumbrances created by defend.int 
No 2 or any per.son chTicning under him or any person under tslsom ne 
claims, and free from wtl liability arising from the mortgage or this sun 
anti shall. t( “to tfquired, deUver up to defendant NO I <}Uict and pcace-toia 
possession of the said properly; and 

(id) th.a(, upon payment into Jbe Court by defendant No. 1 of the amount dw/o 
defendant No 2. the plaintiff shall bc at liberty to apply for payment 
of ilie sum declared diie to him together with any subsequent costs ' 
suit and other costs, char|;cs and c’tp<!n<5es, as may Iw payable under *’■ j 
iijgother with .>uch sub<4<|uctU interest as may be payableundcrr.it 
Or XXXIV of ilie Fir>i Schedule to the Code of Civil Procedure, a 

that the bnlatwe, il ant. shall then be paid to defendant No 2? and that 
the .-imouni p.tid into the Conn be not sufficient to pay m full the sum 

the ptftiniiff, tlic pbaimiff shall be at liberty (if such remedy is open *c n‘ 

17) tile terms ol the mortgage and is not barred by any law for the timv 
being in force) to apply for a personal decree against defendant No* - 
amount of the balance 

3 And It IS further ordered and decreed that if defendant No. 2 P^'>'®, 

the credii of this suit the amount adjadged due to (he plaintiff the plaintiff snaii o « 
into the Court all documents, etc. (as in sub clause (jt) of clause 2.] 

4 And it is liercbv further ordered and decreed that, in default of 
defrncUms Nos \ and 2 a< aforesaid, rtie plaintiff mav apply to the Conn lor a bna* « 
for sale and on such npplifalton llc^l^; matJo the mortgagi^ property or a sufucien P 
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thereof sha]] be directed to be soJd ; ami that for the purposes of such sale the plaintiff 
and defendant No. 2 shall produce before the Coarl or such officer as it appoints, all 
documents m their possession or po\^e^ relating to the mortgaged property. 

5. And it is hereby further ordered and decreed tlmt the money realised by such 
sale shall be paid into Court and be duly applied (after deduction therefrom of the 
expenses of the sale) first in payment of the amount due to the plaintiff as specified 

’ j ..1. -f. — d expenses as may 

be payable under 
edure, 1908, and 
dne to defendant 
' or other persons 

entitled to receive the same. 

6. And it is hereby farther ordered and decreed that, if the money realised by such 
sale shall not be sufficient for payment in full of the amounts payable to the plaintiff and 
defendant No. 2. the plaintiff or defendant No. 2 or both of them, as the case may be, shall 
be at liberty (if such remedy is open under their respective mortgages and is not barred 
by any law for the time being in force) to apply for a personal decree against defendant 
No. 2 or defendant No. 1 (as the case may be) for the amount of the balance. 

7. And it is hereby* further ordered and decreed that, if defendant No. 2 pays into 
'Conrt to the credit of this snit the amount adjodged due to the plaintiff, but defen<Mnt'No. 1 

makes default in payment of the amount due to defendant No. 2, defendant No. 2 shall 
beat liberty to apply to the Court for a fioal decree for foreclosure or sale (as the 
case may bt}-^ideelarattons tn tha ardtnary /erm to Is tntroduced according to tks 
nature of defendant No. 2 s mortgage find the r'emedies ofen to him thereunder)- 

8. And It is hereby further ordered and decreed that the parties are at liberty to 
apply to the Court as they may have occasion, and on such application or otherwise the 
'Court may give such directions as it thinks fit. 

Schedule 

Description of the mortgaged property ] 


No. 12. 

Decree for rectification of instrument. 

It is hereby declared that the , dated the day of 

• 19 , does not truly express the intention of the parlies to such 
And It is decreed that the said be rectified by 


No. 13. 

Decreeio set aside a transfer in fraud of creditors. 

{Title) 

It is hereby declared that the , dated the day of 19 , and made between 

and IS void as against the plaintiff and all other the creditors, if 

-.any of the defendant , 


No. 14. 

Injunction against Private Nuisance. 

ITitU.) 

Let the defendant , his agents, serrants and workmen, be perpetually res- 

trained from burning, or causing to be ^rat. any bricks on the deferdaal's plot of land 
marked B in the annexed plan, so as to occasion a nuisance to the plainfiff as the owner or 
. ccupier of the dwelling-house and garden mentioned in the plaint as belonging to and” 
eing occupied by the plaintiff. 



2592 


CODE OF CIVIL PROCEDURE 


No. 18. 


ScHi*'-!;, App. D. 


Injunction against building higher than old leve}. 
mtu.) 

Lef the defendant , his CMitractofs. agents and workmen, be perpetnaJIy 

restrained from continuing to erect upon his premises in anj' house or 

building of a greater height than the boildiogs which formerly stood upon his said 
premises and which hafe been re<^Dtly palled dottTi. so or in such manner as to darken^ 
injure or obstruct such of the plaintiff’s windows m his said premises as are ancient- 
lights. 


No. 16. 

Injunction restraining use of Private Bead. 

{Title.) 

Let the defeodant . his agents, seiTanls. and workmen, be perpetuallF 

restrained from using or permitting to be used any part of the Jane at r the soil of 

which belongs to the plaintiff, as a carriage way for the passage of carts, carriages or 

other yehicles. either going to or from the land marked B in the annexed plan or for any 
purpose whatsoever 


No. it. 

Preliminary Decree in an Administration'suit. 

{Titte.) 

It is ordered ;hat the following accounts and inquiries be taken and made ; that is te 
say;— • 

In creditor's s«it— 

I. That an account be taken of what is due to the plaintiff and all other the creditors 
of the deceased. 

In suit by legatees — 

7 That an account be taken of the legacies given by (he testator’s «///. 

In suits by nesi-of-biti — 

3 That an inquiry be made and account taken of what or of what share, if any.; the 
plaintiff IS emiiJed to as next-of kin [or one of the next-of-kin] of the intestate. 

[After the first paragraph, the decree will, where necessary, order, ia a creditor’s suit 
inquiry and accounts for legatees, heirs-at-law and next-of-kin. Ia suits by ciaioa 
other than creditors, after the first paragraph, in all cases, an order to he 

an account of creditors will follow the first paragraph and such of the others a 

necessary will follow, omitting the first formal words The form is conticued a 
creditor’s suit.] 

4. An account of the funeral and testamentary expenses. 

3. An account of the moveable property of the deceased come to the hands of 
defendant, or to the hands of any other person by his order or for his use. 

6 An inquiry what part (if any) of the moveable property of the deceased uS 
outstanding and undisposed of, 

7. And it is farther ordered that the defendant do. on or before the 
of next, pay into Court all sums of money which shall be found to 

Come to his hands, or to the liands of any person by his order or for bis use. 

B. And that if the •shall find it necessary for carrying out 

of the suit to sell any part of the moveable property of the deceased, that the same oc 
' sold accordingly, and the proceeds paid into Court. _ 


Here insert name of proper officer. 
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9. And that Mr. C. F. be receiver in U>c suit (or proceeding) and receive and gnt In 

all outstanding debts and outstanding moveable property of the deceased, and pay the 
same into the hands of the ‘(and shall give security by bond for the due 

performance of liis duties to the amount of rupees) 

10. And it is further ordered that If the moveable property of ihe deceased be found 
insufficient for carrying out the objects of the suit then the following further inquiries be 
made, and accounts taken, that is to say — 

(o) an inquiry what immoveable property the deceased was seized of or entitled to 
at the time of his death; 

(6) an inquiry what are the incumbrances (if any) affecting the immoveable property 
of the deceased or any part thereof; 

(c) an account, so far as possible, of what is due to the several incumbrancers, and 
to include a statement of the priorities of such of the incumbrancers as shall 
consent to the sale hereinafter directed. 

11. And that the immoveable property of the deceased, or so much thereof as 
shall be necessary to make up the fund in Court sufficient to carry out the object of the 
suit, be sold with the approbation of the Judge, free from incumbrances (if any) of such 
incumbrancers as shall consent to the sale and subject to the incumbrances of such of 
them as shall not consent. 

12. And it IS ordered "that G. H shall have the conduct of the sale of the immovea- 

ble property, and shall prepare the conditions and contracts of sale subject to the appro- 
valoftbe 'and that in case any doubt or difficulty shall arise th6 papers 

shall be submitted to the Judge to settle 

13. And it is further ordered that, for the purpose of the inquiries hereinbefore 

directed, the ‘shall advertise in the newspapers according to the practice of 

the Court or shall make such inquiries in any other way which shall appear to the 

•to give the most useful publicity to sucb inquiries. 

14. And it is ordered that the above inquiries and account be made and taken, and 

that all other acts ordered to be done be completed, before the _ day of 

, and that the ’do certify the result of the inquiries, and the ac- 

counts, and that all other acts ordered are completed, and have his certificate in that 
behalf ready for tbe inspection of the parties on the day of 

13, And. lastly, it is ordered that this suit (or proceeding] stand adjourned for 
making final decree to the day of 

[Such part only oi this decree is to be used as is applicable to tbe particular case.] 


No. 18. 

Final Deevse in an Adminl6tratlon-8u\t by a Legatee. 

{TtlU » 

1. It is ordered that the defendant do. on or before the day of 

pay inio Court the sum of Rs , the balance by the said certificate found to be 

due from the said defendant on account of the estate of . the testator, and also 

the sum of Rs. for interest, at the rate of Rs per cent, per 

annum, from the day of to the day of , 

amounting together to the sum of Rs, 

2. Let the ’of tbe said Court tax the costs of the plaintiff and defendant 

in this suit, and let the amount of the saidcosts, when so taxed, be paid out of the said 
sum of Rs. ordered lo be paid into Court as aforesaid, as follows 

(a) The costs of the plaintiff to Mr , his attorney (or pleader] or 

and the costs of tbe defendant to Mr. . bis attorney [or 

pleader] 

(&) And (•/ any dibt$ are due] with the residue of the said sum of Rs. 

after payment of the plaintiffs and defendant’s costs as aforesaid, let the 
sums.found to be owing to the several creditors mentioned in the 
schedule lo the certificate, of the *, together with subsequent 
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interest on such of the debts as bear ioterest, be paid ; and after niakinj: such 
paymeots, let the fttnouQt coming to the swerai legatees mentioned in the 
schedufe, together w/lli subsequent interest (to be verified as 
aforesaid), be paid to them. 

3. And if there shoaid then be any residue, let the same be paid to the residuary 
legatee. 


No. 19. 

Preliminary Decree in an Administration'Suit by a Legatee, 
where an Executor is held personalty liable for the 
payment of Legacies. 

{T,tlc.) 

1. It IS declared that the defendant is personally liable to pay the legacy of 

Ks. bequeathed to the plaintiff; 

2. And it fa ordered that an account be taken of what is due for principal and 

itjteresl on the said legacy ; • 

3. And jt is also ordered that the defendant do. ivithin weeks after 

the date of the certificate of the pay to the plaintiff the amount of 

what the ' shall certify to be doe for principal and interest ; 

“1. And it IS ordered that the defendant do pay the plaintiff his costs of suit, the 
same to be ta\ed in case the parties differ. 


No. 20. 

Final Decree in an Administration-suit by Noit.of-irln. 

iT,tu ) 

1. Let the “of the said Court tax the costs of the plaintiff and 

defendant in this snit, and let the amount of tbe said plaintiff's costs, when so taxed, be 
paid by the defendant to the pfaintiff out of the sum of Rs> ,lbe balance 

by the said certi&cate found to be due from tbe said dclecdanl wi account of the peisotai 

estate of S. f' , the intestate, within one week after the la^alion of the said costs by the 
said •, and let the defendant retain (or her men use oat ol such sum 

her costs, when taxed. 

2. And if }8 ordered that the residue of the s.nld sum of Rs. . 

payment of the plaintiff’s and defendant's costs as aforesaid, be paid and applied by 
defendant as folJo\fs 

6rl Let the defendant, within one week after the taxation of the said costs by 
the * as aforesaid, pay one-third share of the said residue 

to the plaintiff A. B.. and C. D.. his wife in her right as the sister and one 
ol the next-of-kin of the said £• P., the intestate. 

(6) Let the defendant retain for her oxm use one other third share of the s^d 
residue, as the motber and one of the next-ofkin of the said E. ?•. 
intestate. 

(c) And let the defendant, within one week after the taxation of the said H 
the * as aforesaid, pay the remaining one-third share 0‘ t 

said residue to G //-, as the brother and the other next-of-kin of the sai 
E F., the Intestate. 


Ho. 21. 

Preliminary Decree In a Scit for Dissolation of Partnership 
the taking of Pactnerehip Accounts, 
fri/hr ) 

It IS declared that the proportionate shares of the parties in the partn«rsbip are as 

follows 

It is declared that this partnership shall stand dissolved (oe shall be deemed to have 
been dissolved] as from the day of ’ 
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and it is ordered that the dissolution thereof as from that day be advertised in the 
Gazette, etc. 

And it is ordered that be the receiver of the partnership estate and 

effects m this suit and do get m all the outstanding book-debts and claims of the 
partnership 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property and effects now belonging to the said 
partnership; 

2. An account of the debts and liabilities of the said partnership ; 

3. An account of all dealings and traosactiona between tie plaintiff and defendant, 
from the foot of the settled account exhibited in this suit and marked (A), andnotdis* 
tnrbing any subsequent settled accounts. 

And it is ordered that the goodwill of the business heretofore carried on by the plain- 


And it is ordered that the above accounts be taken, and all the other acts required to 
be done be completed, before the day of 

and that the Mo certify the result of the accounts, and that all 

other acts are completed, and hive bis certificate in that behalf ready for the inspection 
of the parties on the day of . 

And, lastly, it is ordered that this suit stand adjourned for ntaliog a final decree to 
the day of * • 

Ho. 22. 

Final Decree in a suit for Dissolution of Partnership and the taking 
of partnership aooonnts. 

(rd/e.) 

It IS ordered that the fund now in Court, amounting lo the sam of R$. , 

be applied as follows • 

1. In payment of the debts due by the partoership set forth in the certificate of the 

'amounting in the whole to Rs. , 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

[These costs must be ascertained before the decree is drawn up."] 

3 In payment of the sum of Rs. to the plaintiff as his share of 

the partnership-assets, of the sum of Rs. . being the residue of the said 

sum of Rs. now in Court, to the defendant as bis share of the p.irtnership- 

assets. 

[Or. And that the remainder of the said sum of Rs. be paid to the 

said plaintiff (or defendant) in part payment of the sum of Rs. certified to be 

dne to him in respect of the partnership-accounts.] 

A. And that the defendant Cor plaintiff] do on or before the day of 

pay to the plaintiff [or defendant] the sum of Rs. ^ being the 

balance of the said sum of Rs due to him, which'will then remain due. 


No. 23. 

Decree for Recovery of Land and Mesne Profits. 

(Titu ) 

It is hereby decreed ns follows 

1 That the defend.ant do put the pUiniiff in possession of the property spcelfird in 
the schedule hereunto annexed. 
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2. -Tiat the defendant do pay to the plaintiff the sum of Rs. ; with interest 

thereon at the rate of per cent, per annum to the date of realization ‘On 

account of mesne profits which have acerned dne prior to the institution of the suit. 

Or 

2. That an Inciairy be made as to the amount of mesne profits whichhave accrued 
due prior to the institution of the suit. 

3. That an inquiry be made as to the amount of mesne profits from the institution 
of the suit until [the delivery of possession to the decree-holder^ [the relinquishment of 
possession by the judgment-debtor with notice to the decree-holder through the CourtJ* 
Jthe expiration of three years from the date of the decree]. 


Schedule. 



APPENDIX E. 

EXECUTION. 


Ho. 1. 

Notice to show cause why a Payment or Adjustment should not b& 
recorded as certified. (Or. 21. r. 2.) 

{TilU.) 

To 

Whereas in execution of the decree in the above named suit has 

applied to this Court that the sum of Rs. recoverable under the decree 

has been . and should be recorded as certified, this is to give you noticetbat you 
sdiQitra 

are to appear before this Conrt on the day of 19 


Given tinder my hand and the seal of the Court, this 


day of 
Judge. 


No. 2. 


Precept. (8. 46.) 

{.TtiU.) 

'Upon hearlug the decree^holder It is ordered that 
of at under 

Procedure, 1908, with directions to attach the property 
and to hold the same pending any application which may 
for execution of the decree. 

Schedule. 

Cated the day of 


this precept be seat to the Court 
S. 46 of the Code of Civit 
specified in the annexed schedule 
be made by the decree-holder 


19 


Judge.- 


Ho. 3. 

Order sending decree for execution to another Court. (Or. 21| r. 6.) 
(r.«v.) 

Whereas the decree-holder in the above suit has applied to this Court fora certifi- 
cate to be sent to the Court of at _ for execution of the 

decree in the above suit by the said Court, alleging that the judgment.debtor resides or 
has property within the local limits of the juri^iction of the said Court, and it is 
deemed necessary and proper to send a certlhcate to the said Court under Or, XXI, 
r. 6, of the Code of Civil Procedure, 1906, it is 

Ordered : 

That a copy of this order be sent to with a copy of the decree 

and of any order which may have been made for execution of the same and a certificate of 
non-satisfaction. 

Dated the day of 19 . 

• Judge. 


Ho. 4. 

Certificate of non-satisfaction of Decree. (Or. 21, r. 6.) 

{Title.} 

Certified that no (I) satisfaction of the decree of this Court fn Suit No 

of 19 , a copy of srhich is hereunto attached, l^s bwn obtained by execution 
within the jurisdiction of (his Court. 

Dated the day of 19 . 


0) l/f’irtial, strike out *'no*' and state to vhat exiemt 


Judge. 
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No. 6. 


Certificate of Exeontion of Decree traneferred to another Court. 
(Or. 21, r. 6.) 

(Tl/Is.) 


Number of suit and the 
Court by which the 
decree was passed. 

Names of parties 

Date of application for 
execution. 

Number of the execu- 
tion case. 

Processes issued and 
dates of service there- 
of. 

a 

0 

s 

1 

"o 

o 

O 

Amount realized. 

•S 

■£*3 

? O 
o o. 

S 

Remarks. 

1 


3 

4 

5 

6 

7 

8 







Jis.a.p. 

Ks.a.p. 




&il<»atur0 of hSuharrir in chargt. 


. Signature of Judge. 
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declare that what is stated herein is trne to the bsst of iny knowledge 


I 

nd belief. 

Signed , decree-?iolder. 

iated the day of 19 . 

[When attachment and sale of immoveable property is sought ] 

Description and Specification of Property, 

The nndiTided ooe-third share of ihs jadgraent-debtor in a house situated in the 
illage of , value Rs. 40. and bounded as follows : — 

East by G’s house; west by H’s house; south by public road, north by private lane 
nd J’s house. 

I declare that what is stated in the above description is true to the best of 

ly knowledge and belief, and so far as I have been able to ascertain the interest of the 
efendant in the property therein specified. 

Signed . deeree-hotder- 


No. 1 . 

Notice to show Cause why Execution should not Issue- 
^[(Or. 21, r. 16.)] 

(Titte.) 

ro 

\Vhf.reas has made application 

o this Court for execution of decree m Suit No. of 19 , on ihe allegatjoa tba 

he said decree has been transferred to him by assignment, this is to give yon notice tn 
?ou are to appear before this Court on the day ot 

19 , to show cause why execution should not be granted. 

Given* under my hand and the seal of the Court, this day of 19 • 


Ho. 8. 

Warrant of Attachment of Moveable Property in execution of a 
Decree for Money. (Or. 21, r. 30.) 

{Title ) 


The Bailiff of the Court. 
Whereas 


Decree. 




Principal 

Interest 

Costs 

Costs ol execntion . 
Farther interest 

Total 



— 


was ordered by decree of this Court passed on the 

d.r.f ; 

in Suit No. as 

to par to the plaiati/f the snm of Rs. 

noted in the margin; and whereas the saio» 

of Rs. has aotbjea paid; i“'. 

are to command you to attach the moves 
property of the said ...j 

as set forth in the schedule hereunto anae . 
or which shall be pointed out to you 


until farther orders from this Court 


said 

Unless the said 
(o you the s.aid sum of Rs. 

together with Rs. , same 

costs of this attachment, to bold ‘ 


shall pay 
.the 


* This refercMe was substituted for the reference “(Or. 21, r. 22) ” by S. 2 aud Sch. 
of the Repealing and Amending Act. 1914 (X of 1914). 
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" Yoa are further commanded to returo this warrant on or before the day 

•of 19 , with an endorsement certifying the day on which and 

manner in which it has been executed, or why it has not been executed. 

Given under my hand and the seal of the Court, this dav 

of 19 . 


SCKEDULE. 


Judge. 


No. 9. 

Warrant for Shizure of Specific Moveable Property 
adjudged by Decree. (Or. 21, r. 31.) 

{Tttle.) 

To 

The Failiff of the Court. 

Whereas was ordered by decree of this Court passed on 

the day of 19 . in Suit No. 

of 19 , to deliver to the plaintiff the moveable property (or a share 

in the moveable property) specified in the schedule hereunto annexed, and whereas the 
said property (or share) has not been delivered ; 

These are to command you to seire the said moveable property (ora 

share of the said moveable property) and to deliver it to (be plaintiff or 
io snch person as he may appoiot in bis behalf. 

Given under ay hand and (he seal of (he Court, this day of 


Schedule. 


Judge. 


No. 10. 

Notice to state Objections to draft of Documeot. (Or. 21, r. 34.) 

(TitU.) 

To 

Take notice that on the _ ^ day of _ 19 , the decree- 

holder in the above suit presented an application to this Court that the Court may exe- 
cute on your behalf a deed of . whereof a draft Is hereunto annexed, of 

the immoveable property specified hereunder, and that the ^ day of 

19 is appointed for the hearing of the said application, and that you are at 
liberty to appear on the said day and to stale in writing any objections to the said draft. 

Oescrr^^Iion of Property. 

Cn'EN under my hand and the seal of the Conrt, this day of 

19 . 

Judge. 


Ho. 11. 

Warrant to the Bailiff to give Possession of Land, etc. 
(Or. 21. r. 3S.) 

(rille.) 

The Bailiff of the Conrt. 


Whereas the undermentioned property io the occupancy of 
has ben decreed to 

plaintiff in this suit ; You are hereby directed to put the said 


. I the 

in possessiou 
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of the same, and you arc Hereby aathorised to remove any person bound by the decree 
who rtay refuse to vacate fhe same. 


Given under my hand and the seal of the Court, this day of 

Schedule. 


10 . 
Judge. 


No. 12. 

Notice to show canse why Warrant of Arrest should not 
issue. (Or. 21, r. 37.; 

(Tills.) 

To 

Whereas has made application to this Court 

for execution of decree in suit No. of 19 by arrest and imprisonment 

of your person, you are hereby required to appear before this Court on the 

day of 19 . to show cause why you should not be 

committed to the civil prison in execution of the said decree. 

Ghtn under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 13 


To 


Warrant of Arrest in Execution. (Or. 21. r. SS.) 

(Title.) 


The Bailiff of the Court 


was adjudged by a decree of the Court in suit No. 

of 19 , dated the day of 

19 , to pay to the decree holder . 
the sum of Rs. . os noted in the margin, 

and whereas the said sum of Rs. h.ts 

not been paid to the said .decree-holder in satis* 
faction of the said decree; These are to com* 
maud you to arrest the said judgment-debtor and 
unless the said judgment-debtor shall pay to you 
the said sum of Rs. together , 

Bs for the costs of eteculing this 

process, to bring the said defendant before the 
Court with all convenient speed. , 

You are further commanded to return this warrant on or before the , 

day of 19 , with an endorsement certifying the day on which an 

manner in which it has been executed, or the reason why it has not been e.\ecuted. 


Whereas 


Decree. 

■ 

L 

— 

Principal 

Interest 

Costs . 

Execution 

Total 




L_ 



Given under my hand and the seal of the Court, this 


d.iy of 


19 


Judif‘ 


Ho. a. 

Warrant of Committal of Jadgraent-debtor to Jail. (Or, 2i. r, 40.) 

(Title.) 

To 


The Ofliccr in charge of the Jail at 
Whereas 

^fore this Court this day of 

in execution of a decree which was made and' pronounced 


who has been brought 
19 under a warrant 
by the said Court on the 
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« 

day of 19 . aod by whtcb decree it was ordered that the 

said shoold pay ; 

Aod whereas the said has not obeyed the decree nor 

satisfied the Court that he is entitled to be discharged from custody ; You are hereby, in 
the name of the Ktng-Emperor of India, commanded and required to take and receive the 
said into the 

' • i . . _ 1 •- • .1 ,_-•* » — -.j -eding of 

■ ' • shall be otherwise 

■ • 58 of the Code of 

annas per diem 

I • • ■ day of 19 . 

Judge 


No. 15. 

Order for the Release of a parson Imprisoned in execution 
of a Dfloree. (Ss. 56, 59.) - 

iTtlle.) • 

To 

The Officer in charge of the Jail at 
Under orders passed this day. you are hereby directed to set free 

jodgmeot.debtor new in your custody. 

Dated • . . 

Judge. 

No. i6. 

Attachment in Execution. 

Prohibitory Order, where the Property to be attached consists of 
Moveable Property to which the defendant is entitled subject 
to a Lien or Right of some other person to the immediate pos’ 
session thereof. -Or. 21, r. 46.) 

(Title.) 


To 


has failed 


Whereas 

to satisfy a decree passed against • • on the 

day of 19 , in Suit Ko. of 19 , 

in favour of for Its. ; It is ordered that the 

defendant be, and is hereby, prohibited and restrained until the further order of this 
Court, from receiving from the following property in the possession 

of the said - , that is to say, 

, to which the defendant is entitled, subject to any claim of the 
said , and the said is hereby prohibited 

and restrained, until the further order of Ibis Court, from delivering the said property 
to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

No. 17. 

Attachment in Execution. 

Prohibitory Order, where ibe Property conslets of Debts not 
secured by Negotiable Instroments. (Or. 21, r. 46 ) 

(Title ) 


Whereas 

satisfy a decree passed against 

19 , in Suit Ko. 

for Rs. 


has failed to 

on the day of 

of 19 , in favour of 

; It is ordered that the defendant be, is 
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terebj. probibited and restrained, until the further order of this Court, from receiriog 
from you a certain debt alleged now to be due from you to the said defendant, namely, 
and that yon, the said , 

be, and you are hereby, prohibited and restrained, un'il the further order of this Court, 
from making payment of the said debt, or any part thereof, to any person whomsocyer or 
otherwise than into this Court. 

Givkn under my hand and the seal of the Court, this day of ,• 19 . 


No. 18. 


AttaohmoDt in Exeoation. 

Prohibitory Order, where the Property consists of Shares in the 
Capital of a Corporation. (Or. 2i, r. 46.) 


To 


[TtlU.) 


Defendant and to • , Secretary 

of Corporation. 

Whereas has failed to satisfy a decree passed of against 

on the day of 19 , in Suit No. 

of 19 . in favour of , for Rs. ; If is ordered that you. 

the defendant, he, and you are hereby, prohibited and restrained, until tie further order 
of this Court, from making any transfer of shares fa the aforesaid 

Corporation, namely, , or from receiviog payment of any dirideods 

thereon ; and you, , the Secretary of the said Corporstfoa, are hereby 

prohibited and restrained from permitting any such transfer or making any such 
payment 

Given under my hand and the seal of the Court, this ' 

of 19 . 

jM'/ge. 


No. 19. ■ 

Order to attach Salary of Public Officer or Servant of Railway 
Company or Local Authority. (Or. 21, r. 48.) 

(Title.) ■ 




Court. 

Given under my hand and the seal of the Court, this day of 


19 

Judge. 


Ho. 20. 

Order of Attachment of negotiable Instrument (Or. 2<, r. Si.) 

(Title.) 

To 

The B.iiliff of ihe Court. 

Whereas an order has been pnsscd by this Court on the 
19 , for the atfacbment oi 


day of 
; Vou are 
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anti brin? the 


liereby directed to seize the said 
same into Court. 

• Given under my hand and the seal of the Court, this 
19 . 


Ho 2i. 
Attachment. 


day of 


Prohibitory Order, where the Property consists of Money or of 
any Security in the custody of a'Court of Justice or 
. Officer of Government. - (Or. 21, r. 62.) 

{TttuS • . • 

To 

Sir, 

Thcplaintiff having applied, under r. 52 of Or. XXI of the Cods of'civil Procedure, 
1908, for an attachment of certain money now in your hands {here state how the tnonsy is 
supposedta be in the hands 0* the pirson addressed, on what aceo-mt, I request 
•that you will hold the said money subject to the farther order of this Court. 


iDated the ' day of 


19 


1 have the honour to be. 
Sir, 

Your most obedient Servant, 
JiidRei 


No. 22. 

Notice of attachment of a Decree to the Court wbioh passed It 

(Or. 21. r. 63.) ‘ > 

(Titls) 

To 

The Judge of the Court of 

Sir, 

1 have the honour to inform you that the decree obtained in your Court on the 
day of 17 , by 

in Suit No of 19 , in which be was 

and was 

has been attached by this Court on the application of 

-'V. . .V , , in »be suit specified above. You 

-are therefore requested to stay the execution of the decree of your Court until you 
•receive an intimation from this Court that the present notice has been cancelled or until 

•execution of the said decree is applied for by the holder of the decree now souchl to be 

•executed or by his judgment-debtor. 

1 have the honour, etc.. 

Dated the day of ' 19 , J**'^R*' 


No 23. 

Notice of attachment of a decree to the Holder of the Decree. 

(Or. 21, p. 63.) 
iTilU.) 

To 

Whereas an application has been made In thU Court bv the iVcrrf holder in ilm 
:above suit for the attachment of a decree obtained liy yon on the d^y 
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19 , m tlie Court of 

in Suit No. of 19 , in which was 

was * It is ordered 

ihat you, the saio ^ you are hereby, prohibited and 

restrained, until the further order of this Court, front transferrinp or charging the sarne" 
in any way. 

Given under tny hand and the seal of the Coart. this day of 19 . 

Judge. 


No. 24. 

Attachment m EneDOtiou. 

Prohibitory Order where the Property oonslste of Immoyfieble 
Property. (Or. 21, r. 54.) 


To Defendant- 

IVhekeas you have failed to satisfy a decree passed against yea on the 
day of 19 , in suit No, 

of 19 , in favour of for Rs. 

; It is ordered that you. the said 

, be. and you are hereby, prohibited and restrained, until the further 
order of this Court, from transferrfcff or charging the property specified in the schedule 
hereunto annexed, by sale, gift or othenvise, and that all persons be. and that they ace- 
hereby, prohibited from receiving the same by purchase, gift or otherwise 

Gjvlk under my hand and the seal of the Court, this day of 19 

jvdgt. 

Schedule. 


No. 28. 

Order lor Payment to the Plaintiff, etc., of Money* etc., in the hands 
of a third party, (Or. 21, r. 66.) 

ITitte.) 

To 

Whereas the following property has been attached in execaliou 

of a decree in Sun No. of 13 . passed on the 

day of 19 , jn favour of _ for 

; It IS ordered that the property so attached, consisting of Rs. 
in money and Rs. in curtency-notes. or » 

sufficient part thereof to satisfy the said decree, sball be paid over by you, the said 
to 

GntN nnder my band and the seal of the Court, this day of 

Judge. 


Notice to Attaching Creditor. (Or. 21. r. 68.) 
{Title.) 


has made application to this 

placed at your instance m 
of 19 , this is to give’) ou notice to 


To 

WjTi 

removal of attachment on 

of the decree in Suit No. , w - „ - 

this Court on i. \ ,tbo day of , .j 

either in person or by a pleader of rtje Court duly instructed to support your cim . 
ntmehing creditor. 

Gd F^ under my hand and the seal of the Court, this day of *9 

Judge. 


day of 
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No. 27- 

Warrant of sale of Property in Execution of a Decree for Money. 
(Or. 21. r- 66.) 

(TttU.) 

To 

The Bailiff of the Coart. 

These are to command yoa to sell by auction, after giving days* 

-previous notice, by affixing the same in this Court-house, and after making the proclama- 
tion, the property attached 

■under a warrant from this Court, dated the day of 19 , in 

■execution of a decree in favour of to Suit No. 

of 19 , or so much of the said property as shall realize the sum of Rs. 

, being the of the said decree and costs 

still remaining unsatisfied. 

You are farther commanded to return this warrant on or before the 

day of 19 . with an endorsement certifying the 

manner in which it has been executed, or the reason why it has not been executed. 

Gives under my hand and the seal of the Court, this day of 19 . 

Judge. 


No 28. 

Notice of the day Axed for settUDg a Sale Proclamation. 

(Or. 21, r. 66.) 

{T,iu.) 

To Judgment-debtor. 

Whereas in the above-named suit , the decree>hoIder, has applied for 

the sale of You are herebv informed . 

that the day of 19 

las been fixed for settling the terms of tbe proclamation of sale. 

Given under my hand and the seal of the Court, this 


day ot 
Jttdgts 


19 

No. 29. 

Proclamation of Sale. (Or. 21, p. 66) 

(ri««.) 

Notice is hereby given that, under r. 64 of Or. XXI of the Code of Civil Procedure, 
1909, an order has been passed by this Court for the sale of 
(1) Suit No. of 19 , the attached properly mentioned in the annexed schedule, in 
■decided by tbe satisfaction of the claim of the decree-holder in the suit (1) 

of in which mentioned in the margin, amounting with costs and interest 

was plaintiff and up to date of sale to the sQm of , 

was defendant. 


Tbe sale will be by public .--n v 

lots specified in the schedule. ’ 

above-named as mentioned in the » ' 

to the said property, so far as • 

schedule against each lot. 

In the absence of any order of postponement, tbe sale will be held by 
at tbe monthly sale commencing at o’clock on the 

at , In the event, however, of tbe debt above specified 

and of the costs of (he sale being tendered or paid before tbe knocking down of any lot, 
the sale will be stopped. ‘ 

At the sale the public generally are invited to bid. either personally or by dnly 
amhorited agent. No bid by, or on behalf of. the_;udginent creditor! above-mentioned 
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hosvever, will be accepted, nor will any sale to them be valid without the expresi 
permission of the Court previously given. The following are the further 


Condititms of Sah, 

1 . The particulars specified in the schedule below have been stated to the bKt of the 
information of the Court, hut the Court will not be ansrrerable for any error, mis-state* 
ment or omission m this proclamatian. 

2. The amount by which the biddings are to be increased shall be delertaioed by 
the officer conducting the saie. In the event of any dispute arising as to the amount bid, or 
as to the bidder, the lot shall at once be again put up to auction. 

3 The highest bidder shall be declared to be the purchaser of any lot, provided 
always that he IS legal!' qualified to lud, and provided that it shall he in the discrctira 
of the Court or officer holding the sale to decline acceptance of the highest bid when tbe 
price offered appears so clearly inadequate as to male it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of the officer conducting the 
sale to adjourn it subject always to the provisions of r. 69 of Or. XXI. 

5 In the case of moveable property, the price of each lot shall be paid at the time of 
sale or as soon after as the officer holding the sale directs, and in default of payment 
the property shall forth'vith be again pm up and re-sold. 

6 In the case of immoveable property, the person declared to be the purchaser sb^l 
pay immediatelj after such declaration a deposit of 25 per cent, on the amount of his 
purchase-money to the officer conducting the sale, and in default of such deposit the 
propertT shall forthwith be put up again and re-sold. 

7 The full amount of the nurcbase-inoney shall be paid by the purchaser before thfr 
Court closes on the fifteenth day after the sale of the properly, exclusive of such day, or 
if the fifteenth day be a Sunday or other holiday, then on the first offiew day after tue 
fifteenth day. 

8 la default of payment of the balance of purchase-money within the period allow edi 
the property shall be re-sold after the issue of a fresh nolificatiou of sale. The deposib 
after defraying the expenses of the sale. may. if the Court Uunis fit, t>« 

Government and the defaulting purchaser shall forfeit all claim to the property or to any 
part of the sura for which it may be sabsequently sold. 

Given under my hand and the seal of the Court, this 


ScfieJuU of Proftriy. 


Number 
of lot. 


Description of 
properly to be | 
sold, with the j 
name of each 
owner where there 
are more judg- 
ment-debtors than 
oue. 


The rerenne 
assessed upon the 
estate or part of 
the estate, if the 
property to be sold 
is an interest ia ao 

estate or a part of an 

estate paying revenue 

to Coveminent. 


Detail 

of any incum- 
brances to 
which the 
property is 
liable. 


Claims, 
if any. which 
have been put 
forward to the 
property and any 
other known 
particulars 
bearing on 
nature and vsi 
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No. 30. 


Order on the Nazir for causing eorvlce of Proclamation of Sale 
(Or 21. r. 66.) 


To 

The Nazir of the Court. 

Whereas an order has been made for the sale of the property of the judgment- 
debtor specified in the schedule hereunder annexed, and whereas the 

day of 19 , has been fixed for the sale of the said property 

copies of the proclamation* 

of sale are by this warrant made over to yon. and )ou are hereby ordered 
to have the proclamation pnhitshed by beat of dram within each of the properties speci' 
fied in the said schedule, to affix a copy of the said proclamation on a conspicuous part of 
each of the said properties and afterwards on the Cottruhouse, and then to submit to this 
Court a report showing the dates on which and the manner in which the proclamations 
have been published 


day of 

Schedule. 


19 


Judge. 


No. 31. 

Certificate by Officer holding a Sale of the Deficiency 
ol Price on a Re*sa\e ol Property by reason o! 
the Purchaser’s Oefanit. (Or. 21, r. 71.) 

{Title) 

Certified that at the re-sale of the property In execution of the decree fn the above- 
named salt, la consequence of default on (he part of , purchaser 

there was a defiicency in the price ' of the said property amoonting to 
Its. , and that the exj^nses attending snch re sale amounted to Rs. 

making a total of Rs. . which sum is recoverable from the defaulter. 

Dated the day of 19 

Officer holding the sale. 


No. 32. 

Notice to Person in Posseseion of Moveable Property 
Bold in execution. (Or. 21, r. 79.) 

{TtHe ) 

To 

Whereas 

has become the purchaser at a public sale in execntioa of the decree in the above suit of 

now in your 

possession, yon are hereb) prohibited from delivering possession of the said to 

any person except the said 

Gix-EK under my hand and the seal of the Conrt, this day of 

19. 

Judge. 


No. 33. 

Prohibitory Order against payment of Debts sold in Exeeatfon to 
any other than the Purchaser. (Or. 21, r. 79). 

To and to 


WlIElEAS 


public sale in execution of the decree in the above snit of 


has become the pnrchaser at a 
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being debts due from you 

to you ; It is ordered that you 

be, and you are hereby, prohibited from receiving, and >ou 

from making payment of, the said debt to any persons 

Of persons except the said 

Given under my hand and the seal of the Court, this 


19 . 


day of 
Judge. 


To 


Ko. 34. 

Prohibitory Order against the Transfer of shares sold in 
Execution. (Or. 21, r. 79.) 

{TitU.) 

and 


, Secretary of 

Corporation, 

Whereas has become the purchaser at a public sale 

in execution of the decree, in the above sRit, of certain shares in the above Corporation 
that is to say, of standing in the name of your 

: It is ordered that you be, and yoii 

are hereby, prohibited from making any transfer of the said shares to any person except 
the said , the purchaser aforesaid, or from receiving any dividends 

thereon | and you , Secretary of 

the said Corporation, from pertnlttiog any such transfer or making any such payment to 
any person except the said , the purchaser, 

aforesaid. • 


Given under my hand and the seal of the Court, this 
19 . 


day of 


No. 35. 

Certificate to Judgment-debtor authorizing him to mortgage, /ease of 
sell Property. (Or. 21, r, 83.) 

{Till*.) 

Whereas in execution of the decree passed In the above suit an order uas made on 
the day of 

the sale of the under.mentionf ■' " . 

• whe said 

debtor, postponed the said saj iccree Dy 

gage, lease or private sale 

This IS to certify that the Court doth hereby authorize the said jiidgment-dehlor 
make the proposed mortgage, lease or sale within a period of 
from the date of this certi^ate ; provided that all monies payable under such m 
lease or sale shall be paid into this Court and not to the said pdgiaent-debtor. 

Descriptton of property. 

Given under my band and the seal of the Court, this day of 


No. 35. 

Notice to show Cause why Sale should not be set aside, 
e (Or. 21, rr. 90, 92.) 

{TtiU.) 

To ' f ' 10 t 

Whereas the Under-mentioned property was sold on the day of 

In execution of the decree passed in the above-named suit, and where.a8 ♦ 
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decree-holder [or judgment-debtor J, has applied to this Court to set aside the sale of the 
said property on the ground of a material irregularity [or fraud] tn publishing [or cou- 
docting] the sale, namely, that 

Tate notice that if you have any cause to show why the said application should not 
be granted, you should appear with your proofs m this Court on the day of 

19 , when the said application will be heard and determined 
Given under my hand and the seal of the Court, this day of 19 . 

Diseription of property. 

Judge. 


No. 37. 

Notice to show Cause why Sale should not be set aside. 

(Or. 21, rr. 91, 92.) 

iTirff.) 

To 

W/IEREas ' . the purchaser of the under-menfiofled 

property sold on the day of 19 , in execution of the 

.decree passed in the above-named suit, has applied to this Court to set aside the sale of 
the said property on the ground that , the judgment-debtor, 

had no saleable interest therein: 

Take notice that if you have any cause to show why the said application should not 
ibe granted, you should appear with your proofs in this Court on the day of 

19 , when the said application uill be heard and determined. 

Given under my hand and the seal of the Court, this day of 19 . 

Dticripthn of Property. 

Judge. 

No. 38. 

Gettiflcate of Sale of Land. (Or. 21, r. 94.) 

{tftU.) 

This is to certify that has been declared the purchaser at a sale 

"bv public auciion on the d*y of 19 . of 

in execution of decree m this suit, and that the said sale has been duly 
confirmed by this Court. 

GiVE.N under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 39. 

Order for Delivery to certified Furchaser of Land at a 
Sale in Execution. (Or. 21, r. 95) 


{Tetle ) 

To 

The Bai lilf of the Court. 

Whereas has become the cenified purchaser 

of St a sale in execution of decree in sail No. 

ot 19 ; You are hereby ordered to put the said . 

Jbe certified purchaser, as aforesaid, in possession of the same. 


Given under my hand and the seal of the Court this 
19 . 


day of 
Judge. 
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No. 40. 


Summons to appear and answer Charge of Obstructing 
Execution of Decree. (Or. 2i, r. 97.) 

{TftU.) 

To 

Whebea-: , the decree-holder in the above suit 

has complained to this Court that 5 'ou hare resisted (or obstructed) the officer charged 
with the execution of the warrant for possesstoa: 

You are herebj summoned to appear la this Court oq the day of 

19 at A.M. to answer the said complaint. 


Gt\ EN under mv hand and the seal of the Court, this 
19 . 


day of 

Judge. 


To 


No 41. 

Warrant of Committal. (Or. 21, 


98.) 


The Officer ju Charge of the Jail at 
Whereas the undermentioned property has bsen decreed to 

4l,{. .. .1.. .-4 . J. 


r .. • the plaintiff 

in this suit, and whereas the Court Is satisfied that , wjibont any just cause 

resisted (or obstructed) and is still resisting [or obstructing] the said 1® 

obtaining possession of the property, and whereas the said . 

application to this Court that the said becominiited to the cjtII prison, 


You are herebi commanded and reqatred to take and receive the said 
into the civil prison and to keep him imprisoned therein for the period of 
Gn EN under m> hand and the seal of the Court, this day of 


Ho. .42. 

Authority of the Goiiector to stay Public Sale of Land. 

(Ttita.l 


days. 

19 

judgt, 

(8. n) 


, Collector of 


To 
Sir. 

In answer to vour conjnjunication No. .dated ’ 

that the sale in execution of the decree in this suit of land 

your district is objeccionable. I have the honour to inform you thtt you are ^ 
make provision for the satisfaction of (he said decree in the manner recomuirfiuea oy ) 

• I have the boaonr to be. 

Sir, 

Your Most Obedient Servant. 

Judgf- 
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Ko. i. 


Warrant of Arrest before Judgment. (Or. 38, r. 1.) 


To 

The Bailiff of the Court 


• ' vrute ) 


Whereas , the plaintiff in the above suit, claims the sum of 

I^s as noted in the margin, and ha» 

proxed to the satisfaction of the Court that there- 
ts probable cause for believing that the defendant 
is about to ‘ . 

These are to command yon to demand and 
receive from the said IbesnmofRs. 

as suSicient to satisfy the plaintiff’s 
claim, and oaless the said sum of Rs- 
IS forthwith delivered to you by or on behalf of the 
said . to take the said into- 

costody, and tabrieg him before this Cenrt, in 
order that be may show cause why be should net 
furnish security to theamonot ofRs 
for bis personal appearance before the Court, until such time as the said suit shall be- 
fully and finally disposed of, and uatil «atisfaclioo of any decree that may be passed 
against him in the suit ' 



Given under my baud end the seal of the Court, this day of 

19 . 


Judit, 


Ko. 2. 

Security for Appearance of a Defendant arrested 
' before Judgment. (Or. 38, r. 2.) 

iTttU) 

Whereas at the insunce of . the plaintiff in the above suit. 

the defendant, has been arrrsted and brought before the 

Court : 

And whereas on the failure of the said defendant toshowcanse why be should not 
farolsb security for his appearance, the Court bas ordered him to fnmisb 8ncb.securitr : 

Therefore I have voluntarily become inrety and dohereby- 

blnd myself, my heirs and executors, to the said Conrl. that the said defeudant shall 
appear at any time when called upon while ibe suit is pending and nntil satisfaction of 
any dectee that may be passed against bim in the said suit; and in defanlt of sueb- 
appearance I bind myself, my heirs and executors, to pay to the said Conrt, at Its orders 
any sum of money that may be adjndged against the said defendant in the said suit. 

Witness my hand at this day of 

19 . 


Witnesses. 
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No. 3. 

Sammons to Defendant to appear on Surety's Application 
for Discharge .(Or. 38, r. 3.) 

{TttU.) 

To 

Whereas , who became surety on the day of 

19 for yoor appearance to the above suit, has apphed to this 

'Court to be discharged from his obligation ; 

Yon are hereby summoned to appear in this Court in person on the 
■day of 19 , at am, when the said application will be heard and 

•determined 

Given under my hand and the seal of the Court, this day of • 

Jndgt. 


No. 4. 

Order for Committal. (Or. 36, r. 4.) 

{TilU.) 

To 

Whereas , plaintiff i. * ” ’• 

security be taken for the appearance of 
that may be passed against him in the 
defendant to furnish such security. 

which he has failed to do: it is ordered that the said defendant 

mitted to the civil prison until the decision of the suit i or, if judgment be pronounce 

against him, until satisfaction of the decree. 

Given under my band and the seat of the Court, this day of ' 

JudRt> 


No. 5. 

Attachment before Judgment, with Order to call for Security for 
Fulfilment of Decree. (Or. 38> r. 5.) 

(ri//«.) 

To 

The Bailiff of the Court. « 

Whereas has proved to the satisfaction of the Court that the 

defendant in the above suit : 

These are to command you to call opon the said defendant on or before 

day of 19 either to furnish security for the sum of rupees. 

to produce and place at the disposal of this Court when required ^ .lecrec 

the value thereof, or such portion of the value as may be sufficient to satisfy 
that may be passed agaiust him ; or to appear and sho# cause w by be bbould not 
vecurily : and you are farther ordered fo attach the said '^further 

■ under safe and secure custody until the farther order of the Court and you are ^ 
commanded to return this warrant on or before the day of - t, . be*® 

with an endorsement certifying the date on which and the manoer in which it ba 
executed, or the reason v/by it has not been executed. 

Given under my hand aad the seal of the Court, this day of 


No. 6. . - 

Security for the Produotlon of Property. (Or. 38, r. S-/ 

{TttU.) 


of 


WiiEREis at the instance of , the plaintiff in the above suit, 

the defendant has been directed by the Court to furnish security m tne 
Rt. to produce and place at the disposal of the Court the property p 

Id the schedule hereunto annexed ; 
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Therefore I have voIUQUrily become sarety and do hereby bind myself^ 

my heirs and executors, to the said Coart. that the said defendant shall produce and 
place at the disposal of the Cooit, vibea teqaiscd, the property specified in the said 
schedule, or the value of the same, or such portion thereof as may be sufficient to 
satisfy the decree ; and in default of his so doing, I bind myself, my heirs and 
executors, to pay to the said Court, at its order, the said sum of Rs 
or such sum not exceeding the said sum as the said Court may adjudge. 

Schedule. 

Witness my hand at this day of 19 . 

{Signed). 

Witnesses. 


2 


No. 7. 

Attachment before Juddmenf, on Proof of Failure to furnish 
Secnrity. (Or. 38, p. 6.) 

(TiNe.J 

To 

The Bailiff of the Court, 

Whereas , the plaiotiffin this suit, has applied to the Court to- 

call upon ' . the defendant, to furnish security to fulfil any 

decree that may be passed against him in the suit, and whereas the Court has called 
upoathesaid tofursish such security, which he has failedtedo; 

These are to command you to attach , the property of the said 

. and keep the same under safe and secure custody until .the farther order of the- 
Court . aod you are further eommasded to return this warrant on or before the 

day of 19 , With an endorsement certifying the date on which 

and the manner in which it has been executed, or the' reason wby it has not been 
executed. 

GiVEK under my band and tbe sealof theCouit. this . day of ' 19 . 

Judge. 


No. 8. 

Temporary Injnnotions. (Or. 39, r. 1.) 

upon motion made unto this Court by . Pleader of [o'- Counsel for] the 

olaintiff A H., aod upon reading the petition of the said plaintiff in this matter filed 
[this day] [or the plaint filed in this soil on the day of . , or 

the written statement of the said plaintiff filed on the ' day of 

. ] and upon hearing the evidence 

of and in support thereof no/fce 

and defendant not affearing : add, end also the evidence of 

as to service of notice of Ibis motion upon the defendant C D.]: This Conrt doth order 

,> . • • ..J.J t . r> y, • • . . 


Dated this day of 19 . 

Judge. 

the injunction ij sought to restrain the »:»£o»io<ie« of a note or bill, the 
ordering fart of the order may run thusi—J 

to reitrain the defendants and from parting with oot 

of the custody of them or any of them or endorsing, assigning or negotiating the promis* 
sory note [or bill of exchange] to question, dated cn or a^nt the 
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, etc., mentioned in the plaintiff's plaint [or petition] and the evidence 
heard at this motion until the hearing of this suit, or until the further order of this Court. 

{In Copyright casts] to restrain the defendant C D.his 

■servants agents or workmen, from printing publishing or vending a book, called 
, or any part thereof, until the, etc. 

[Wherepart onty of a hoofc is to le restrained.] 

to restrain tho defendant C. D , his servants, agents or workmen, from 
printing, publishing, selling or otherwise disposing of such parts of the boob in the ulaint 
(or petition and evidence, etc ] mentioned to have been published by the defendant as 
hereinafter specified namely, that part of the said boob which is entitled 
and also that part which is entitled (or which is contained in page to 

page both inclusive] until .etc. 

[/ft Patent coses] to restrain the defendant C D , his agents, 

servants and worbmen, from making or vending any perforated bricks [or ris the case 
may be] upon the principle of the inventions io the plaintiff's plaint [or petition, etc,, 
or written statement, etc,] mentioned, belonging to the plaintiffs, or either of them, 
during (he remainder of the respective terms of the patents in the plaintiff's plaint (or 
■as the case may &«] mentioned, and from counterfeiting, imitating or resembling the same 
inventions, or either of them, or making any addition thereto, or substraction therefrom, 
notil the bearing, etc. 



[To restrain a Partner from tn any way interferi’ig in the business] 
to restrain the defendant C D . his agents and servants, from entering into 
any contract, and from accepting, drawing, endorsing or negotiating any bill of exchange, 
note or written security to the name of the partnership-firm of B. and D., and from 
-contracting any debt, buying and selling any goods, and from making or entering into any 
'verbal or written promise, agreement or undertaking, and from doing, nr causing to be 
done, any act. in the nime or on (he credit of the said partnership-firm of B- and D . or 
whereby the said partnership-firm can or may in any manner become or be made liable 
to or for the payment of any sum of money, or for the performance of any contract, 
promise or undertaking until the, etc. 


No. ’i:9]. 

Appointment of a Receiver (Or. 40, r. 1). 

{Tttle.) 

To 

WiiCRCAS has been attached in execution of a decree passed in 

above suit on (he day of 19 , in favour of ] 

You are hereby (subject to your siviog security to the satisfaction of the Court) appointed 
receiver of the said property under Of XL of the Code of Civil Procedure, 190S, with 
full powers under the provisions of that Order. 

Yon are required to render a due and proper account of your receipts and dis* 
bursements In respect of (be said properly on . You will be 

remuneration at the rate of per cent, upon yoor receipts under the authority 

of this appointment, 

Given Doder my band and the seal of the Court, this day of 

Judge. 


‘ Forms 6 and 7 were renumbered 9 a id 10, respectively, by S 2 and Sc h. 1 of the 
Repealing and Amending Act, J914 (X of 1914). 
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No. ‘[10]. 

Bond to be given by Receiver. (Or. 40, p. 3.) 

{Titlt) 

Know all men by these preseats, that we. and and 

, are jointly and severallv boned to of tne Court of 

in Rs to be paid to the said 

or his successor in office for the time being. For which payment to be made we bind 
ourselves, and each of us. in the whole, our and each of our heirs, executors and 
administrators, jointly and severally, by these presents. 

Dated this day of 19 

Whereas a plaint has been filed in this Court by against 

for the purpose of Ihere instrt tha object of suit} i 

And whereas the said has been appointed, by order of the above* 

mentioned Court to receive the rents and profits of the immoveable property and to get 
in the ontstanding moveable property of in the said plaint named : 

Now the condition of this obligation is such, that if the above>bonndec 
shall dnly account for all and every the snm and sums of money which he shall so receive 
on acconnt of the rents and profits of the immoveable property, and in respect of the 
moveable property, of the said at snch periods as the said Court shall 

appoint, and shall duly pay the balances which shall from time to time be certified to be 
dne from him as the said Court hath directed or shall hereafter direct, then this obliga* 
tion shall be void, otherwise it shall remain in full force. 

Signed and delivered by the above bounden in the presence of 
Note —It deposit ot money \s made, the ' memorandum thereof shentd fotlow the 
terms of the condition of the bond. 


•Forms 6 and 7 were renumbered 9 and 10, respectively, by S. 2 and Sch. I of the 
Repealing and Amending Act, 1914 (X of 1914). 
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No. 1. 

TtTemorandum of Appeal. (Or. 41, r. 1.) 

(Ttttg.) 

above-iiamed appeals to the Court 

from the decree ol in Suit No. of 19 , 

day of 19 . and sets forth the following grounds of 

the decree appealed from, namely : — 


The 

at 

dated the 
objection to 


No. 2. 

Security Bond to be given on order being made to stay 
Execution of Decree. (Or. 41, r. 5.) 

{Title ) 

To 

This security bond on stay of execation of decree executed by 
wUnes&eth , — 

That , the plaintiff in Suit No. of 19 , having sued r 

• . , , , . , day of 

an appeal from the 


'1 .i.! ..wf j.-.-. ^ 1 . — t 1V.4 rffcree, the defendant 

■ ■ ' Upon to furnish 

of Rs. 

d covenant that 
■ Court the said 

defendant shall duly act in accordance with the decree of the AppeJJafe Court and shall 

pay whatever may be payable by him thereunder and if he should fail therein then any 
amount so paj*abJe shall be rea/ired from the properties herely mortgaged, and u the 
proceeds ol the sale of the said properties are insufficient to pay the amount due, ’ 
ray legal representatives will be personally liable to pay the balance. To this effec 
I execute this security bond this day of * ' 

Schedule. 

Witnessed bi (SijM**') 


No. 3. 


Security Bond to be given during the Pendency of 
Appeal (Op. 41, r. 6.) 


(Title,) 

To 

This security bond on slay of execution of decree executed by 
That . the plaintiff in Suit No. of 19 . 

the defendmt. in this Court and a decree haring been passed on the 


witnesseth 

having sued • 
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day of 10 . to favour of the plaintiff, and the defendant having 

preferred an appeal from the said decree in lie C^urt, the said appeal is 

still pending. 

Now the plaintiff decree-holder has applied for execution of the said decree and has 

been called upon to furnish security Accordingly I, of my own free will, stand security 
to the extent of Rs. . mortgaging the properties specified in the schedule 

hereunto annexed, and covenant that if the decree of the first Court be reversed or 

'' ' ' restore any property which may be or 

shall duly act in acco-dance with the 
■ ver may be payable by him thereunder, 

3 payable shall be realized from the 
properties hereby mortgaged, and if the proceeds of the sale of the said properties are 
insufficient to pav the amount due, I and my legal representatives will be personally liable 
to pay the balance. To this effect I execute this security bond this 
day of 19 . 

SCHEDL'LC. 

Witnessed by (Signtd) 


No. 4 

Security for Costs of Appeah (Or. 41, r. 10 ) 

(Title) 

To 

This security bond for costs of appeal executed by witnesseth i — 

This appellant has preferred an appeal from the decree in Suit No. of 19 , 

against the respondent, and has been called upon to furnish security. Accordingly I. of 


Witnessed by 

1 . 

2 . 


SCHEOfl-E. 


(Signed) 


No. 5. 


Intimation to Lower Court of Admission of Appeal. (Or. 41, r. IS.) 

{Title ) 

To 

You are bereb> directed to take notice that , the in the above 

suit has preferred an appeal to this Court from the decree passed by you therein on the 
da> of 19 . 

You are requested to send vritb all practicable despatch all naterial papers 
in the suit. 

Da'e^l the day of 19 . 

Judge. 


C. P. C.— IM 
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' No. 6. , 

Notice to Respondent of the Day fixed for the Hearing 
of the Appeal. (Or. 41, r, 14.) 

{TitU.) 


Appr.AL from the of the Court of dated the 

day of 19 • , 

T'o 

Jiespcndetft. 


Take notice that 
presented by 
day of 19 


an appeal from the decree of in this case has been 

and registered in this Court, and that the 
has been fixed by this Court for bearing of this appeal. 


If no appearance is made on your behalf by yourself, your pleader, or by some one 
by law authorized to act for you in this appeal, it will be heard and decided i in your 
absence. 


Given under my hand and the seal of the Court, this day of 19 . 

Judge. 

[Nota.—li a stay of execution has been ordered, intimation should be given of the 
fact on this notice.] 


No. 7. 

Notice to a Party to a Sait not made a Party to the Appeal 
but joined by the Court as a Respondent. (Or. 41t r. 20} 
(TttU.) 

To 

Whereas you were a party in suit No. of 19 , in the Court of 

, and whereas the has preferred an appeal to this 

Court from the decree I'assed against him in the said suit and it appears to this Court 
that >ou arc interested m the result of the said appeal: < 

This is to give you notice that this Court has directed you to be made a respondent 
in the said appeal and has adjourned the hearing thereof till the day of 

19 . at A M. If DO appearance is made on your behalf on the said 

day and at the said hour the appeal will be heard and decided in your absence. 

Given under my hand and the seal of the Court, this day of 1^ • 

Judge. 


No. 8. 

Memorandum of Cross-Objection. (Or. 41, r. 22.) 

■WiirKCAS the has preferred nn appeal to the > , 

Court at from the decree of 

in Suit No. of 19 , dated the , 

daj of 19 , and %%berea8 notice of the day fixed for hcarini; the appeal 

Mas served on the oathe day of ^ . , 

J9 , the files this memornadum of cross-objcction unr.et 

rule 22 of Or. XI.I of the Code of Civil Procedure, 1918, and seis forth the following 
grounds of objection to the decree appealed from, namely z— 
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No. 9. 


Decree in appeal. (Or. 41, r. 38.) 

Appeal No of 19 from the decree of the Court of 

dated the day of 19. 

Memorandum of Appeal 

Plaintiff. 

Dejendant. 

The above-named appeals to the Court at 

from the decree of ‘ in the above suit, dated the 

day of 19 , for the following reasons, namely : — 

This appeal coming on for hearing on the day of 19 , 

'before , in the presence of for the appellant 

and of for the respondent, it ts ordered/— 

The costs of this appeal, as detailed below, amounting to Rs. • .are to be 

-paid by . The costs of the original snit are to be paid by 

Given under my hand this day of - 19. 


Costs of Spf<eot. 


Judge. 


Appellant 

Amount. 

Respondent. 

Amount. 

1. Stamp for memorandum 

of appeal 

2. Do. for power 

3. Service of processes . 

4. Pleader's fee on Rs. 

Total . 

Rs. 1 

i 

i 


; Stamp for power 

Do. for petition 

Service of processes 

Pleader’s fee on Rs 

Total . 

Re. 

A. 

P. 


No. 10 

Application to appeai in forma pauoeris. (Op. 45, r. 1.) 

ITitts). 

I *1^ . aboTe.D.amed, present the accompanying 

-memoraadum of appeal from the decree in the above suit and apply to be allowed to 
appeal as a pauper. 

Anneied is a full and true schedule of all the moveable and immoveable property 
belonging to me with the estimated valne thereof. 

Dated the day 19 . 

(Signed) 

A’o/r.— Where the application is by the plaintiff he should state whether he applied 
and was allowed to sue in the Court of first instance as a pauper. 


No. 11. 

Notice of appeal in forma pattoeri*. (Op. 4}, r. 1.) 

(T*«e) 

Whereas the above-named has applied to be allowed to appeal as a 

•paoper from the decree in the above suit dated the day of 
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19 and whereas the day of 19 has been 

fixed for hearing the application, notice is hereby given to you that if you desire to 
show cause why the applicant should not be allowed to appeal as a pauper an opportunity 
will be given to you of doing so on the afore-mentioned date. 

Given under my hand and the sea) of the Court, this day of 

19 . Judge. 


Notice to show causa why a certificate of appeal to 
the K\ni in Council should not be granted. (Or. 95, r. 3,) 


(Title.) 

To 

Take notice that , . has ’applied 

to this Court for a certificate that as regards amount or value and nature the above use 
fulfils the requirements of S. 110 of the Code of Civil Procedure, 190S, or that it is 
otherwise a fit one for appeal to His Majesty in Council. 

The day of 19 is fixed for you' to show cause why 

the Court should not grant the certificate asked for. 

Given under my hand and the seal of the Court, this day of 

19 . • Registrar. 


No. iZ. 

Notice to respondent of cdmisslon of Appeal to the 
King in Council. (Or. 45, r. 8.) 

{Title ) 

To 

Whereas , the ^ 

in the above ease, has furnished the security and made’ the deposit required by Of. XLV, 
r. 7. of the Code of Civil Procedure. 1908 : 

Take notice that the appeal of the said to His Majesty in Council has 

been admitted on the day of 19 . 

Given under my hand and the seal of the Court, this day . 

Registrar. 


No. 14. 

Notice to ehow Cause why a Keview should not be granted. 

(Of. 47, r. 4.) 

(r*«e 1 
To 

Take notice that has applied to this Court for a review of it* decree 

pas'td on the d.ny of 19 in the above case. The 

day of 19 is fixed for you to show cause why the Court should not grant a 

review of its decree ia this case. 

Gn cs nnder my hand and the seal of the Court, this day of * 

Judge. 
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Ho. i. 

Agreement of Parties as to issues to be tried. (Or. i4, r. 6.) 

(TitU.) 

Whereas ne, the parties ia the above salt, are agreed as to the questioo of fact 
<of law] to be decided between us and the poiQt at issue between us is whether a claim 
founded on a bond, dated the day of 19 and filed 

as Exhibit io the said suit, is or is not beyond the statute of limitation 

(or state the point at issue whatever it may fie) : 

We therefore severally bind onrselves that, upon the finding of the Court in the 
negative [or affirmative] of such issne. will pay to the said 

the sum of Rupees - (or such sum as the Court shall hold to be due there- 
on), and I, the said , wilt accept the said sum of Rupees 

(or such sum as the Court shall hold to be doe) in full satisfaction of my claim on the 
bond afoTMaid tor that upoj\ aucb tba said wvU do oe 

Abstain from doing, etc., etc ] 

_ ... Plaintiff. 

De/endant, 

Witnesses 


2 . ^ 

Dated the day of 19 . 

Ho. 2. 

Notice of application for the transfer of a suit to another 
Court for trial. (S. 29.) 

In the Court of the District Judge of 

No. of 19 . 

Whereas an application, dated the day of 19 

has been made to this Court by the in Suit No. of 19 now 

pending m the Court of the at , in which is plaintiff and 

is defendant, for the transfer of the suit for trial to the Court of the 
at >- 

You are hereby Informed that the day of 19 has been fixed for 

the bearing of the application, when you will be heard if you desire to offer any objection 
to it. 

Given under my hand and the seal of tbe Court, this day of 19 . 

Judge. 


Ho. 3. 

, Notice of Payment Into Court. (Or. 24, r. 2.) 

{Title) 

Take notice that the defendant has paid into Court Rs 
that that sum is sufficient to satisfy the pUiauff'x claim ia full. 

X. Y.t Pleader for the dt/rniant. 

To Z., Pleader for the ylaintiff. 
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No. 4. 

Notice to show oanse. (Oecera] form). 

{Tim ) 

To 

Whereas the above named 

has made application to this Court that ; 

You are hereby warned to appear to this Court in person or by a pleader dnly 
instructed on the day of 19 .at -x-*- 

o’clodc in the forenoon, to show cause against the appffcattOQ, failing wherein, the said ' 
application will be heard and determioed tzparU. 


Given under my band and the seal of the Court, this 
19 . 


day of 
Judgs. 


No. d. 


List of Documents produced by (Or. fS. r. 1). 

(T»//e.) 


No. 

Description of docutaent. 

1 Date, if any, 
which the docu« i 
meat bears. 

Signature of party Of 

pleader. 

1 j 

2 

3 

1 - 


! 

1 

1 


1 

1 


No. 6. , . 

Notice to Parties of tbe Day fixed for Examination of a 
Witness about to leave the Jarisdiotion. 

(Or, 18, r. 16.) 

[Title.) 

To 

Pldintiff {or dejendanuy 

Whereas in the above suit application has been made to the Court by 
that the eaamination of ' , a witness required by the said , .,‘,«Vac*' 

the said suit may be taken -itcicedjately : and it has/ been shown to the 
tion that i tbe said witness is about to leave the Court’s jurirdiction (or any other S 
and aujffcient cause to be stated) : ’ ' 
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Takb notice that the eaaiDiDatioa of the said witness will be taken by 

the Court on the day of 19 . 

Dated the day of 19 . 

Judss. 

No. 7. 

Commission to examine absent Witness. (Or. 28, rr. 9. 18.) 

{Title.) 

To 

^VHEREAS the evidence of is required by the in the above 

suit: and whereas ; you are requested to take the evidence on interroga- 
tories [or fil'd roca] of such witness , and you^re hereby appointed 

Commissioner for that purpose. The evidence will be taken in the presence of the 
parties or their agents if in attendance who will be at liberty to question the witness on 
the points specified, and you are further requested to make return of such evidence as 
soon as it may be taken. 

Process to compel the attendance of the witness will be issned by any Court bavJog 
jurisdiction on your application. 

A sum of Rs , being your fee in the above, is herewith forwarded 

Given under my hand and the seal of the Conn, this day of 19 . 

Judge. 


No. 8. 

Letter of Bequest. (Or. 26, r. 6.) 

{Title.) 

(Heading To the President and Judges of, e*c.. etc . or os the case may be ) ' 

Whereas a suit is now pending in the 

in which A. U is plaintiff and C. D is defendant. And in the said suit the plaintiff 
claims. 

{Abstract 0 / claim ) 

And whereas it has been represented to the said Court that it is necessary for the 
purposes of justice and for the due determination of the matters in dispute between 
the parties , that tbe fotlowing persons should be examioed as witnesses upon oath 
touching such matters, that is to say : 

E. F.. of 

G. H., of and 

1. J.. of 

And itappeariug that such witnesses are resident within the jurisdiction of your 
honourable Court. 

Now I .as the of tbe said Court, have 

the honour to request, and do hereby request, that for tbe reasons aforesaid and for tbe 
assistance of tbe said Court, you, as tbe President and Judges of tbe said , or 

some oue or mors ol j ou, will be pleased to summon the said witness (and such other 
witnesses as tbe agents of tbe said plaintiff and defendant shall humbly request you in 
writing so to summon) to attend at such time and place as yon shall appoint before some 
one or more of jou or such other persen ns accoiding to the procedure of your Courtis 
competent to take the examination ol witnesses, and that yon will cause such witnesses 
to be examined upen tbe interrogatories which accompany this letter of request 
(or eira foca) touching the said matters in question in tbe presence of the agents of the 
plaintiff and defendant, or such of them as shall, on dne notice given, attend such 
examination. 



witnesses to the laid Court. 


ased to cause tbe 
>s, letters, papers 
identification, and 
the seal of yonr 
re. and to retam 
aolnation of other 
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If tbft request is directed to a Foreign Court, the words “ tbrouRh His 
Majesty's Secretary of Stale for Forei/;a AfTairs for traastnissioa " should be inserted 
after the words '’other witnesses " in tbe last line of this form.) 

No. 9. 

CommUslon for a Local Invostigation, or to examine 
Accounts. (Or. 26, rr, 9, 11.) 

tTifle.) 

To 

Whereas It is deemed requisite, for the purposes of ilii? suit, that a commjssioo 
for should be issued ! You are hereby appoioted Commissioaer 

fcr the purpose of 

Process to compel the attendance before you of any witnesses, or for the production 
of any documents whom or which you may desire to examine or inspect, wil) be issued by 
any Court haMug jurisdiction on your application. 

A sum of Rs , bein;j your fee in the above, 

is herewith lorwardcd 

Gi\en under my hand and (he seatof tbeCourt. this da\ of 19 . 


To 


No. 10. 

Commission to make a Partition. (Or. 26, r. IS ) 

{Title.) 


Whereas It is deemed requisite for the purposes of this snit that a 
should lie issued to make the partition or separation of t)ie property specified in, ana 
according to tbe rights as declared in. tbe decree of this Court, dated the 
day of 19 , You are hereby nprointed Commisstoaer^ for_ tne 

said purpose and are directed to make such inquiry as 
said property according to the best of >otir skill and 
the said decree, and to allot such shares to the sereral p; 
to award sums to be paid to auy party bv anv other par . 
the value of the shares. 

Process to compel tbe attendance before you of any witness,^ or for 
any documents, whom or which you may desire to examine or inspect. '"j” t>® ‘ssneu y 
any Court having jurisdiction oa your application. 

A sum of Rs. , being your fee in tbe above, is berewiib forwarded. 

Given under my hand and tbe seal of tbe Court, this day of. 

• Judge. 


To 


No. II. 

Notice to minor Defendant and Guardian. (Or. 32. r. 3.) 

{TtiU). 


iltnor Do/endant. 
Natural Guurdtan. 


led on the part of the plaintiff in 
suit to the minor defendant, you. j*"® 

. are hereby re^nirea to tal« 

he minor, 

, 3 appoint 


GiX’en under my hand and the sea! of the Court, this 
19 . 


day of 


Judge. 
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No. 12. 

Notice to opposite Party of day fixed for hearing 
evidence of pauperism. (Or. 33, r. 6 ) 

KTtUa ) 

To 

s -‘Whereas has applied to this 

Court for permission to institute a snil against in forma taupons under 

Or. XXXIII of the Code of Civil Procedure, 1908 , and whereas the Court sees no reason 
to reject the application; and whereas the day of 19 has 

been fixed for receiving such evidence as the applicant may adduce in proof of his pau- 
perism and for hearing any evidence which may be adduced in disproof thereof : 

Notice is hereby given to you under r, 6 of Or. XXXIII that in case you may wish 
to offer any evidence to disprove the pauperism of the applicant, you ma> do soon 
appearing in this Coart on the said day of .19 , 

Given under my hand and the seat of the Court, this day of 19 

Judge 


No. 13. 

Notice to Surety of his Liability under a Decree (S. 145 ) 

To 

Whereas you did on become 

liable as surety for the performance oi any decree which might be passed against the 
said^f defendant in the above suit : and whereas a decree was passed 

on' the day of 19 against the said 

defendant for the payment of . and whereas application has been 

made for execution of the said decree against you : 

Take notice that you are hereby required on or before the ' day of 

19 to show cause why the said decree should not bs executed against 

70U, and if no sufficient cause shall Iw. within the time specified, shown to the 
■satisfaction of the Court, an order for its execution will be forthwith Issued in the terms 
•of the said application. 

Given under my hand and the seal of the Court, this da> of 19 . 


Judje 



Mo. U- 
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THE SECOND SCHEDULE. 

ARBITRATION. 


ARBITRATION IN SUITS. 

1 (1) Where in any suit all the parties interested agree that 

any matter in difference between them shall be 
artles to auits referred to arbitration, they may, at any time before 
tirderofTferJce ju'^gn^ent is pronounced, apply to the Court for an 
order of reference. 

(2) Every such application shall be in writing and shall state the 
matter sought to be referred. [S. 506, Para, l-j 

COMMENTARY. 

Object of this Schedule and Alleratlons— Two questioos of importance have 
arisen m coaaeetioo vvUh this subject : (1) Should any of the sections of the Arbitration 
Act of 1 899, be incorporated in the Code : (2| should the right of appeal as now existing 
be altered, and if so, in what direction ? We are of opinion that the best course would 

undoubtedly be to eliminate from the Code all the clauses as to arbitration, and insert 

them in a new and comprehensive Arbitration Act. There are perhaps difficulties as to 
this at present We have determined therefore to leave the arbitration clauses much as 
'they are 10 the present Code : but we have placed then in a schedule ip the hope that 

at no distant date, they may be transferred into a comprehensive Arbitration Act. •“5ee 

iha Report of the Special Comimtiecs 

This Para, corresponds to para. 1 of S. 506. C. P. Code of 1882 tvlth some 

modifications The words "inhere %n any emt all the parties interested agree Dd.vo 
been substituted for the words “ if all the parties to a soit desire,” which occurred in the 
old section, the words *‘ inthosmt" which followed the words between them ‘“® 
old section and the words "in person or by their rtspecUve pleaders specially authonzto 
in writing in this behalf," which stood after the words, “before the judgment is 
pronounced ” in the old sectioo, have been omitted. 

Sub-rule (2) is almost similar to para. 2 of S. 506 of the old Code, with the omissioa 
of the adjective " particular" which stood before the word'* matter” in the oia 
tection. 

* The reason for the substitution of the words "all the parties interested " for th® 

words “all the parties to a suit ” which occurred in the old sectioo is, that the wot 

in the old section gave rise to much discussion as will appear from the cases reported i 
Pitam Mai V. Sadtq Ali, 2A A 229; Chairman of the Purnea Municipality v. oil’ll 
Sankar, 33 C 899 and Lai Mohan v. Surya Kumar, 11 C. W N 1152 ; in those * 
has been held that the expression " all the parties to a suit " in S. 506, C. P Code, 

•does not include defendants who never appeared and between whom and the plaintlB, 
there was not any matter of difference. Thus a ^ro/ormu defendant, who never enters 
appearance and against whom no relief is asked by the plamtiiF, is not a party ‘ interes • 
ed” within the meaning of the present rule, although he is made a defendent as 
matter of form. It would thus appear that the word iHfaresfeii refers only t® * 
who are interested and not to the parties who are formal parties and not interested in tn 
result of the suit. This would explain the object of the change. 

The reason for the omission of the words " in person, or by tbeif reswctive 
pleaders specially authorized in writing in this behalf seems to be, that those words ar 
quite unnecessary, when this rule is read with the r. 1 of Or. Ill, which provides tna 
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&D]r appcaracce. application etc. etc., required or authorized by I.iw to be made or dooe 
by any paTty, may be made or done by n pleader duly appointed to act on bis bebaK. 

The other ebanpes iotrcduced io tbis tale, are not material. 

Section 506 and the fo11o\\inf; sections up to S. 322. C I’ Code, 1^82 (r 16), deal 
with cases in uhich the parties to a suit desire to leave ihe matters in difference bet* 
ween them to arbitration and apply to the Court for an order of reference —S^eo 
Dot V. S^co Shankar, 27 A. 33. 

I'rovlsions of Sch. II whether mandatory. — Tbe use of the word " may ” m 


a matter of jnrisdiction, so qnestions of hardship and no consideration of technicality can be 
permitted to affect the jodement The roles as to jurisdiction should be strictly construed 
and the Court should be astute not to permit luic.'tnls to circumvent such provisions of 
the Code.— Pei" MooVerjee, J. in Laduram v. Nandn Lai, 47 C 555 ; 31 C L.J. 150 1 
55 I C. 747. 

Reference to be made hy all the parttea Interested.— In the case of a teference 
nnder this rule tbe attreemeot to refer and the application to tbe Court must have the 
coacurreece of all parties aod tbe actual reference is the order of Ibe Court, so that no 
question can arise as to the rvcuianiy of tbe proceedicjts up to tbe order of reference by 
the Court —C/ixfom Jtlatti v. Muhammad Ahmad, 29 1 A. 51 i 6 C.W.N. 226 (PC.): 
29 C 167; 4 Bora. LR 16l:12M.L J 77. 

An application for reference was signed by some of tl e defendants personally, snd on 
behalf of otnets by a pleader: but the t>aftdf(>/ntffii0 was not signed bv one of the- 
defendants on whose behalf the pleader had signed it Held, that the reference end the 
subsequent proceedmus were invalid.— /f«<f/i« v. Baljtt, 29 A 423: 4 ALJ 317 
(24 A. 229 distirtgutshed). 

A party may H3 interested, though no relief is elaioed against him.— SubiAroo v. 
Appadurai. 48 M.L J. 142 : 86 I C 839 : A l.R. 1925 Mad 621. See notes under heading 
*' Effect of award made without all parties joining, ’* post. 

To constitute a valid reference to arbitration it is enough if all , the parties to suit 
interested in the subjecl-iaatter agree to tbe reference. From the mere tact that certain 

■' „ J, J r... -r concerned, 

■ - • p V Soetha- 

■ . . ... >, 2 P.777 . 

A defendant who IS may be a parly '‘interested" within the meaning of 

Sch II, Para I, C P Code,— Pn/cfa Pavona v /7an»siiig», 42 M. 632 : 36 M. L. J 538; 
51 1. C 165 

A person who is not a necessary party to a suit is not a party ” interested " williln 
tbe meaning of this para ~Sabta Prasad v. Dharam, 35 A J07 . )8 7. C CC9.—A judhia 
Prasad v. Badar-ul-Husain, 39 A. 489 • 41 1. C 357 : 15 A. L J 42% 

The wrords ‘‘all the parlies interested” io para. 1 of Sch II of the C. P Code 
, . - .I ,!.« — . ... ..........I i_ .t-, 1 . need be parties to the applica* 

■ “ ' . > • of fact in each case as to who are the 

■ • ■■ ' e V 7(i^esir(rri. 45 I C. 321 ; Ma/i<r</er 

■ ■ ■ . • ■ • I C. 343 : A I. R 1928 Bora 248 

Where in a suit for partnership 'accoanis, the plaintiff made a retired partner a formal 
party and no relief was asVed against him but tbe defendant did not accept his 
exoneration from liability and that person having remained ex parte tbe other parties 
referred the matter to arbitration and an award was passed without notice to the ex parte 
defendant : /leW that it was a case Io which the non-joinder did not vitiate tbe award 

Ibid 
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As (0 the meaaiQR o{ the “person iatecestcd '' see aUd Vythtftatha A 
Vaithihtiga mAaUnr, 18 M. U T. 375 ; (1915) M. W. N. S47. 

AI! the parties interested in a soil mast join in tb&re(e reace toarbitratiODi and 
only some of the parties agree to refer, the award on sach reference is %oid — Dei 
^!a^k V Jagendra Noth, 64 I.C. 221. 

The words — *'• ' . • - lis'para) 

to the succeedme • • » • . ... letMeentl 

the suit,' and v\oi ■ . • ■ ■ . appeata 

the Court, and bet ' e lo the saboission there was 

fact any matter in utuereoce lO the suit •^Ptlam Mol v. Sadiq /l/i. 24 A. 229- Ss 
Lnl Mohan v St>ry» Kumar, 11 C W N. 1152 and Chatrman oj Purneu Hunici^al 
Stva Saiikar, 33 C. S99 , Sorojbala v. JaUttdra, 45 C. L- ]• 453 ; 103 I.C. 625 : A. 
1927 Cat. 619 

Section 506, C P. Code, IS82 (this pata.), coatetsplates an appUeaiton to the C 
in which all the parties imn ns applicants or parties cosscDting to tbeappbca 
There is no provision made for giving an oportunity to an oblecting party to be hear 
Tmeowry Dey v Faktr Chand, 30 C. 21S : 7 C. W. N. leO 

la a suit (or partnership accouQts tvioont o( three defendants petitioned the C( 
to refer the matters la dispute to arbilratioo. The representative* ot the ti 
defendant (who was then deceased) were oot parties to the applicattoo ffsfd tbm 
reference was illegal and the award was void.— /ndiir Subbaram$ v. Kanda 
Kajmannar, 26 M 47. Siibbo Neddy v Venkntasulba, 5) M, 753: IIOI.C. 5i 
55 M L. I 72 . A. I R. 1928 Mad. 5l& . fJongo Reidt v Cfi»«rt Stdda, A> 1. R. 1927 Mi 
1154 55 M L j. 78 

■■ » lareiaatetia 

inter 'be set asid 

— i?rt . • *. • . »p . iliran Baksh 

Shsr ' ...kit «.4unot be a valid reference to atbUratiofl In a SO 

unless 4Ji toe parties to the suit | 0 io so askiog for the reference.— Abdul HaUi» Aoai 
Gafur. A. I. R. 1928 Cal 249 ; Dabendra v. jogendro. 64 1. G. 2Zl ; Hassemol 
Kodammal, 22 S L. R. 135 


of S 

loth , . kuk t-*w.‘puun ot 1"’® ^ 

the c ,. butvi appearance and an award was made ihereofl, hetd, 

that lue oroer oi refereoce was lOialidaot only against the parties who did not agree 
to the order of Ttfereacebot also against those who had agreed and the award mu* 

be set aside {9 C W N. 873 /olid. It C. W. N. 1152 dissentgii from: 29C. 
io)\Daaly Chand v. fllamiyi Slasaji. 2 lC. W. N. 387 : 515 C.L .7.339: 41 1. C 295 
(rehed onio^aro Prwsanna v Arabatt, 711. C. 326). 

An appUcatioo for arbitration on behalf of an absent plaiotifr is not allowadfe 
specia! autboritv —Goor Chtoider v. Joogul CftiiMder* 1 \V#^t 80. See also 
Dass V Numl Lai. 12 C 175 (1781. 

One partoei has 03 power, to the absence of special authority, to bind 
submission to arbitration — Ram Bharas* v. Ballu Mai, 22 A. 135; R'irm/u''a'f 

V Ptrm Paras Ram. C. ©oe.'AJbn^twn v. Ktroji. 34 Boro L. If. 

V Ba/jnath.ASA 2C9 • 01 1. C P30: A I. R 1928 Ah 238 ; S4 A L J- 2?5 : 

Chand v /im^ab A’adonef Boub, 233 1 C. 558? Rafendro \ Panna LoL ^ .j 

8: A I R I9i2t;ah343. If some of the paclnets do not join in submitting a ods 
to arbitration the award does not become invalid or ineffectual- as between 

tsaiiixig the reference , it IS binding on them especially when it has been 
Where tbe asbitialors psoceed to decide as weU a matter that is not jneJuded m 
tence and the parties cOBcetoed take part in the proceedings and accept ih® a«ara 
It 15 made and act upon it they must be deemed to ha^e made a second subnussi 

respect of that matter and caaom be allowed to repudiate the award (foUowinj: • 

660).— Jijgonnath v. Pma Nath, IS4 1. C. 99. 

Tbe pUiat ia a suit by a firm waa signed by the managing partoer of 
Subsequently that persoa died and tbe suit urat, referred to arbitration, the 
for arbitraiioo haviQg been signed by the succeeding managing partner ''If ^ *^,r, 
for tbe firm. AToM, that the cefeteace to acbitrattOQ was valid. — Tejbhan v. Somnat , 
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117 1 C 783 : A. I. R 1930 Siod 40 An aKorney attiQf: (or a firm and haviog tbe power 
to coDdact a suit has so power to refer a matter to arbitratioo unless he is authorised 
specifically (or that purpose. —Rajanrfra t. Patttta Lai, 36C.AV N. 8 : A. 1 R. 1932 
•Cat. 343, 

A manager o( a Joint Hindu family has the power to bind the faniily by re(erence o( 
a dispute with any outsider rerardiop the family property to arbitration provided such 
reference be for the benefit of the family. Minors in the family are bound by the 
reference.— v. Nana, 17 B. 287; Itardeo Sahai v. Cauri Shankar, 28 A 35 
(27 C. 229 : 12 M. 4*3 /ollovad) Annada Krishna v. Jogendra Nath, 8 C. L. J. 294 ; 
Gwran Dttia v. Pohkar Ram, 8 L. 693 : 104 I. C 202 : A, I. R. 1927 Lah. S62 ; Ram 
Bths V. Binch Singh, 12 P L J. 733. 

The JudRe intimated (hat be should refer the snit to arbitration, and allowed a 
certain time to the parties to object to that conrse. No objection was made within snch 
time, and thereupon the JudRe referred the cause to arbitrators caired by him Held 
that the reference was not warranted, there havioR been no express consent by (be 
parties —Degumbur v. Ram Prea, Marsh. 517 : 2 Hay. 583 {referred to Beni Madhub v. 
Pr«oNath.2%C 803: 5 C ^Y. N 258) 

AVhere a claimant objects to the attachment of property in execution of a decree and 
the matter is referred to arbitration, the jadgment-debtor is a necessary party to the 
reference . — Basdeo v. Saraswalt, 64 1. C. 469. 

" Apply." — This para requires that all the parCes interested should not only agree 
to a reference, bat that they sboutd all apply to (he Court for an order of reference,— 
DoolyChandv. ilamujt Mtisafi. 21 C. \V.N. 887: 25 C. L. J. 339: 41 I, C 295. 
Therefore, if one of the parties interested agrees to a reference, but changes bis mind 
subsequently and does not Join in (be application, the application for an order of refer* 
eoce should be refused —Minrn Bol'/is/i V. 2>Vier iifu^ammed, 9 I' C. 195. Where on a 
compromise petition lo a partition soit. the Court passed a preliminary decree in 
terms of the compromise the first portion of which set out the respective shares of 


preliminary decree as to the first portion of the compromise is valid, but as to the latter 
' •' * slid order of reference 10 as much as there was no 

order— Toru Prasanna v. Asoke, 33C. W. N, 
d. 370. See aXso Dwarkav, Atul, 46 C. L J. 353 : 

Where there is a minor who is represented by a 
referring the matter to arbitration must ascertain 
TaMfse.— Hanuman v. Ram Lakhan, 28 A L J. 923 : 
Paragraph 1 does not necessarily mean that all the 
contesting parties must necessarily join in arbitration; where the interest of the 
defendants can be secured, such as in a suit for money, there is no bar lo some of the 
contesting defendants Joining with the plaintiffs in referring the matter in difference 
between thtm to arbitration (approving 2 P. 777}.~Bankey Lai v Chotey Mtyan, 
53 A. 669: 27 A. L. J. 442: 133 I, C. 31 : A. I.B. 1931 All.' 453. 

Application for reference by pleader.— A pleader unless specially authorized 
canuot apply for reference to arbitration; and if there is nothing to show that the 
reference was acquiesced in by the subsequent conduct of the parties the reference is 
invaUd—S'ieo Das V. Birf Nandan.7 C V/. N. Hi; Axisdin v. Rloltram, 96 I C.277: 
A. I. R. 1926 Lah 363. A in general terms is wholly insufficient — Ram 

Jiauan v. Halt Charan. 29 A. 429: 4 A.L. J. 342. Sta also Kadhu v.Baljit, 29 A. 423 : 
4 A. L J 347. 

The application for a reference to arbitration mnst be made in Court by an 
instrument in writing by the parties in person or their pleaders spcciatly authorized m 
that behalf — Dhrtgoo Roy v. Bhagruth, W. R. (1864), Act X. 41; Gates v. Hamid 
Duksh, J6 W. R. 150; Curan Ditta v. Pokhar Ram, 8 L. 693: 104 I. C. 202: 
AIR 1927 Lah 361 

Clfect of Acquiescence and Tacit Consent. — Where a parly after signing a 
petition for reference to arbitration does not make any objection to the appointment of 
the arbitrator on the day when (he orderol reference is made, he mnst be taken to 
have taeiily acquiesced in the course adopted by the Court, and snch acquiescence 
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amounts to a fresh submiss1on.-~//rtlif«Wffi v. SftunVcr- So/. JO B. 3S1 {9B.H.C.R. 
ll7aQd8W. R. 171 /oWott'eJ). S«« also DAorntd/mr v Saftfiorani,?! I C. SCO. 

When a parly anthorieed his agent to cotulucl a sail, and the agent con«ented to the 
case being referred to arbitration, which was carried OQ with the assent and lioovsiedge 
o! the party, be cannot afterwards apply to set aside the sward on the ground that his 
pleader had no authority in writing to celcc the matter to arbitration— Uoniramon v. 
Chaihan, 9 M. 451 /followed to Snturjit v. DuVtin Cutab Kuer, 24 C 469, which has 
been distioguisbed m S/ieo Pas v. Pnj Hfindan, 1 C W. N. 343). See also Ahiui 
Hctnui V 30 A. 32 and LwirmiKrt v. Hajee Wj<fma,23B <v29, where it 

has been held that the absence of a written authority did cot invalidate the order of 
reference The«e cases have been distiogoisbed in Bern Madfiub v. Prtio Nalh, 28 C 203 : 
5 C. W. N 268, V here it has been held that a mere silence on the part of a person, not 
a party to an order of reference to arbitration, and his emUsioo to inform the arbitrators 
that he was not a party to the relereDce, cannol mal^e the award binding on him, even 
though, during the arbitration, he produced througU a servant a docutoeai before the 
arbitrators in obediettce to a summons, and declioed to produce others. 

Where three out of the four plaintiffs did not joio io the refereoee to arbitration 
but all the plaintiffs were represented before the atb5tra,lor5 by their pleader: held, that 
the deiect in the reference was cured by subsequent coodset i>f the parliBS.—/at ^lof 
V. Tib Ram. 3 22 I C. 3C0*: 31 P. L. R. 192 : A I. K. 1930 Lab. 523. 

In a suit pending before arbitrators, a person who is made aco-pUintiffon appjicatioa, 
snd makes no objection to Ibe arbitration, is bound by the award— S/nfo A’'ot8 v. Ktshett 
Jl/<j/rr/«. 5 W R 130 


Effect of award made without all parllea iolitlof:.— An arbifratfon award, 
not being one which has been made upon a reference by all the parties to the suit, is oot 
capable of beiOR converted into a final decree. ibonghU is evidence against any party who 
agreed to the reference '-Deo/oy Chunder v Bhxnib Chunder, 15 W. B- ^27. otftf also 
Basooos 531 I C 443: A I R 1931 Oudh 127 : 8 O. W- N. >1 : 14 

O. L 3 184 . Toy Singh v Qhaai Ram, 49 A. 812 : A. 1. R. 1927 All. 503 : 102 C 236 

The Bgreemeot to refer to arbitration and the application to the Court funded 
it must have the corcurreoce of all the parties coocefoed and if all the ocfcDoants 
iBg those who hav e aoi appeared and contested the suit, do not join id the reference to 
arbitration the aw ard is wholly invalid and not merely against those who jaiced in it, a 
IS liable tobe set avjde oa the application of an) of the parties : DcotyChanav. alaintj 
Nusati,2lC ’.V. N 387 • 25 C L J 339: 41 I C. 295 (9 C. W. N 873 followed , it 
C W N U52 dissented from , 29 C. 167. re/d. to); CJ»Vi;a Nath v. 

C L J 339- 43 J C 169. Faumdra Nath \ Uxmrka A’offt, 25 C- W. N. 832 (29 A- 4^. 
21 C W 387 . 27 C L J. y.9rejd. to) . Laduram v Nu«dof«f.47C. 555 : x r' 

55 I, C. 747 , Fotila Fa’eana v. Aarastuga. 42 M 632:36 M. L. 3. 738: 5»t*^ 
155 , Indur Sutbarami v Kandadai Rajamannar, 26 M. 47 Karatn JUbt v. Aiu/iattt 
Alom. n9IC 235 AIR 1929 Lab 4??; ^Itt/icnmad SW»/v. 5fulitfr«mod /smoK' 

I C 378 • 81 P L R 55 Venkatasubbayjo v. Vcnhatarafnattayya, 126 I.C. 7S5: A. ' 
IS'O Mac 646. VetikataratnctMaja Charlu v Vosxidcvo Cfiar)ulu,96 !• 

But accoidicg to the Allahabsd Hicb Court, adefcodact who does not ptR t®.®® 
ance and does not contest the goit is oot a " party ” within the meaninj? of this ruie- 
the Bonjoioderoi such a party in the application for an order of o-Jarul 

invalidate an award v. Keshab Deo, 32 A 657, Ajudhia Prasad 
Husain. 39 A 489, 495 This view has been modified and it has now been M 
a person who has chosen to recoain absent and allovxs cx parte yroceedings to o 
ayamst him is not necessarily a person not interested in the subject-matier 

an important test is 10 consider whether he is a necessary parly or suchthaii^^ 

originally impleaded the Court would direct him to be joined under Or 
6'Wrx/..f4iiv B^iogu'rxfi. A. I R 1929 AH 763 Where an award is decJatcO 
because one of the parties to the proceeding did not jam in the referenc^ ,^^^ 
cannot be upheld m part if the decree is a joint one (2 P 77? distiogoisbeoJ. 

Husatnv Narihi. A I B 1931 All. 242 : (1931) A L J. JOO: 130 I.Q. 2’1 , ,02! C 236: 
asvard roay be set aside in rtvision ~Tej ffmgh v. Ghasx Raxji, 49 A 612: 10* • 

A I R 1927 All 563 • 

An arbitrator’s award declared the right of a member of a Hindu 
possessed of property, such member being deaf and dumb, and not a t jj, 

Ir.ation award He afterwards sued for separate possession against the other 
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•sical infirmilf. 
* of the family^ 
• Ganga SaUat; 


Ar-!«r-thn f’- I 


>11 


I* 


t I of the second 

' ■* ‘ K. is directory 

Dt render the 
78.C.P. Code, 
subsequently 

■■ • • •• • • ■' I C. W. N 92 

(follovid in Abdul Hamtd X. Rtasiiddtn, 30 A. 32: rcfsrrtd lo taMah^birv ManoUar 

22 A. L. J. 67) Where the agreement was in nTtttnq but was not signed by one of the 

parties, it was held that jara. 1 of this Schedate did not require that the writing should 
of necessity be signed . — Umed Smgh v. SobAag Ifal, 43 I. A. 1 43 C 200 fP Cl* 
20C. W.N. 137: 23 C. L J. 130 : 30M. L. J. 67J 18 Bom. L R. 303 : 32 I. c! 161 ' 
Sbarafat Ah v. Bhagxoatf, AIR. 1929 All. 763. The actual signature of a oartv is 

not necessary on the application for “*'•* — *- * •» < • it.— . 

Muhammad Fulaiman v. Mathar, ' ' • It has also 

been held that the record made b or reference 

is sufficient — lf<iAabiV v .lT<{no‘ic ‘ * R 1924 All. 

540: 22 A. T.. J. 67. But the ana , pardanashin 

lady was a partv and the application was signed by her pleadrr. who was not' 
authorired to do so by lus rdf-i/iz/uirm * Fanindr.tr Divarka 25 C. W. N 832 

The omission of one of the parties to a case referred to arbitration to sign the petition 
of reference is not conclusive that he was not a party to the reference and the award will 
not be invalid merely on that ground Mai r Anandamoy, 38 I. C 226 
^Vhere nobody signs on behalf of a party and nobody professes to verify the petitions 
before the Court on his behalf, he is not a party to the reference to arbitration.— 
Jlfafiomed /fiienin V. NmiAi, 29 A. L. J, 100: 1301 C 291:A 1 R. 1931 All. 242. 

“And ahall atate the matter sought to be referred” -An agreement as 


lay be. referred to arbitration after a reference is 
Deoraj, 44 A. 91 1 64 I C. 601 : A. I. R. 1922 All. 


application of the parties —Ibid. 

“Before Judgment " — A suit 
made to the High Court — Ramlal ' 

173: 19 A L. 1,876. 

Power of appellate Court to make reference— Under S. 107. an appellate' 

Court has the power - * »-•. . 

dispute in an appeal 

Nund Lall 12 C 173 . • . i , 

~ ' ' Ai. /tj; liussool Bibcer. 

J • _ • • amna Das. 7 N W. P. 

j ' ■ ' • . 21 Cofi/ra,— yr/ggtfs Sur 

An appellate Court, m remanding a case, has no power to order the first Court to call 
upon the parties totbe suit to agree to arbitration, or. on their refusing to do so to 
appoint arbitrators — PunaBibsar Khoda Buksh.ZZV/ R 396 

*''■■■ '■ *■ *■“ ” '' t under S. 566. 

remitted and is 

. to arbitration, 

' • V. Fakir Chand, 


lives no iiguis a 

C P. C.— 166 


r as a compromise.— Pedda/a’ayflm Bodoehari r 
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Peddapatayam Mnntrachari, 65 1. C. 92: (1921) M. W. N. 756: 14 L. W. 666. See also 
./?«m Protap V. Durga Prosacl, 53 L A. 1: 53 C. 258: 43 C.L.l 14 : 92 I. C. 633 : 
A. I. R. 1925 P. C. 293 : 49 M. L. J. 812 : 28 Bom. L. R. 217 : 24 A. L. J. 13. 


“ Matter In difference.” — Tlie mere failure or clis.ibility to pay the amounts due 
to the plaintiff on the part of the defendant partner docs not necessarily constitute a 
difference unless the parly ivlio chooses not to p.iy raises a point of controversy regard* 
ing, for instance, the basis of payment, or the time or manner of payment . — Datcoodbhai 
T. Abdul Kador, 33 Horn. L. R. 51 : 1301. C.588: A. I. R. 1931 Bom. 164. 


Arbitration under Special Acta.'^Under the .general law the parlies to suits for 
arrears of rent, may, with the leave of the Court, refer the matters in suits between them 
to arbitration.— ffhamun Gowala v. fii«f»/oo Khan. 6 C. 251 : 7 C. L R. 92 ; Goshoin 
Girdhattjiv. Durga Devi, 2 A. 119: CoMri Shankar v. Babban Lai, 14 A. 347. Contra,— 
Fahimunnissa v. AjudUia Prasad, 6 A. 170. 


A suit tinder S. 16 of the Religions Endowments Act (XX of 1863) may be referred to 
arbitration.— PflfHmni Kaik v. Samxnatha. 19 M. 498. See also Protap Chandra v. 
Brojo Nath, 19 C. 275 ; and Karedta Vijayaraghava v. Vetnavaropu, 26 M. 361. 

An executor, against whose application for probate a caveat has been entered, 
cannot submit to arbitration the question whether ihe will propounded by him was duly 
executed by the deceased , — Ghallabhai Atmaram v. Nattdubai, 21 B. '335 (reverstng 
in appeal, 20 B.238); GopiRatv. Bait Nath Rat. 128 I. C. 817: A. I. R. 1930 All. 840: 28 
A. L. J. 1584. 

When a complaint has been preferred to a Crimioal Court, and the Magistrate has 
directed that the subject matter of the complaint be referred to arbitration, if the parties 
consent and proceed to such reference, the award may ho enforced under the provisions of 
the C. P. Code.' — SVieo Rai ▼. 3f<i/ion»ndt Rom, 1 Agra 45. 

Withdrawal of suit after reference to arbitration —After a case has been 
referred to arbitration on the application of the parties under this para, the Court has no 
power to allow one of the parties to withdraw from'tbe suit with liberty to bring a fresh 
suit. An order of Court permuting the withdrawal of the snit and liberty to bring a 
fresh suit is iiifro t’lfOJ and a fresh suit instituted m pursuance of the permission thus 
given, is barred by S. 21 of the Specific Relief Act (I of 1877), and also by the second 
clause of S. 373, C. P. Code, 1832 (Or. XXIII, r. 1 ).— S/i#eflfn6«r v Dcodat, 9 A. 168. 
See, however, Gouri Shankar v. Matda Koor, 31 C. 516. 

Where a party dies after application but before order of reference —In such 
a case, the death of the party does not operate as a revocation of the authority of the 
proposed arbitration. If, therefore, the right to sue survives, it is competent to the 
Court to make an order of reference after substitution of the. representative of the 
deceased party.— Dwtfa v. Khedit, 33 A. 645; Bttxayakdas v. Sasi, 26 C. W. N. 804: 
701. C. 459: A. I. R. 1922 Cal. 226. 

Execution Proceedings.— This Schedule does not apply to execution proceedings 
and a reference to arbitration by an execution Court is without jurisdiction. — T. ^yang 
V. SoHOWongdi. 52 C. 559 ; 79 C. W. N. 886: 42 C. L. J. 26: 87 I C. 633 : A. I. R- 
Cal. 812. 

Form. — ^For Form of application for an order of reference, see the Appendix to this 
Schedule, Form No. 1. 


< Appointment of 
arbitrator. 


2- The arbitrator shall be appointed in such manner 
as may be agreed upon between the parties. _ 

[S. 507, Para. bJ 


COMMENTARY, 

Alteration.— This para, corresponds to para. 1 of S. 507 oi the C. P- Code, 168- 
with tins modification that the word *' appotnied ” has been substituted for the woro 
■* nominated,” which occurred in the old section. The other changes are not material. 

The second para, of S. 507 has been omitted from this para, and inserted in para. 5 
with some amendments. 

Appointment of Arbitrator,— Beforeajndgerefersacase for arbitration he should 
ascertain whether the persons nominated are willing to accept the office, and till he has 
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doae so, any nomiiufJon of an arbllraior by him, without ths application or consent of 
the parties, is illegal — Troylucko I/at'iv. The Collector of Beerbhoom, W. R. (1864) 
339. 

Where a party has selected an arbitrator, he cannot ask the Court to appoint another 
arbitrator. — Shiam Sund\r v. Rli0(ro»i Singh, (1906) A. W. N. 51 : 3 A. L. J. 185. 

The Code gives no power to a Court to force arbitrators on an unwilling suitor. 
The award of arbitrators so appointed will not be enforced. — S'leo Nath alias Burray 
Kaka V. Ram Nath alias C'lOtny Kaka, 5 W. R. 21 (P C.) : 10 M. I. A. 413 ; Jagannath v. 
Chhed%, 51 A 501 ; 27 A. L. J. 182 : 115 I. C. 611: A. I, R. 1929 All. 144. 

A pleader of one of the parties to the suit should not be appointed as arbitrator — 
Halt Prosanno 'i, Raiani Kant, 25 C. 141 {referred to in Slahomed Wahiduddtnr. 
Hakiinan, 29 C. 278 : 6 C. W. N. 235). 

3 . (1) The Court shall, by order, refer to the arbitrator the matter 

in difference which he is required to determine, and 
Order of re or- thinks reasonable for 

the making of the award and shall specify 
•such time in the order. 

(2) Where a matter is referred to arbitration, the Court shall not, 
save in the manner and to the extent provided in this Schedule, deal 
with such matter in the same suit. [S. 503.] 

COMMENTARY. 

Altflratlona.— Sub-rule (1) corresponds to S 508 of the C P. Code, 1882, wtth this 
•modification that the words "/or the maktng " have been substituted for the words " for 
Ihe delivery,” which occurred in the old section. 

Sub rule (2) corresponds to para 2 of S 506. C P. Code, 1882, with change of 
language only , there being no change in the meaning 

Scope— The 
finder this Rule, 
suit, though ente 
cannot be said t 
Prosod, A I. R 

fl’i-i ■ fi r- ‘*t t* — f.*-!-* f'l- r“'erence .to arbitration by 

|i._ , to arbitration and apply to 

•tion to refuse to do so, even 
' hearing of the case by the 
. • *W«o Sahttt V. Harbins, 33 

A. 626: 8 A. L. J 652; Subbayya v Papayya, AIR 1929 Mad. 789 

Matters In dllference between the parties- — ^tVhere all matters m difference 
between the parties in the suit were referred to arbitration under an order of Court. 
Held, that the arbitrators had power to award interest after the date of the submission, 
and to deal with the costs of reference and award — .Ifo'ian Lai v. Nathu Ram, 1 B L R. 
O. C. 144 

The arbitrators to whom the matters in difference m two suits for money were 
referred to arbitration, made an award for payment to the plaintiff of certain sums by 
the defendant, and further directed that these sums should be paid by certain instal- 
ments Held, that as it was clear that the reference to arbitration gave the arbitrators 
full powers, not only as to the amount to be paid, but also as to the manner of payment 
the lower appellate Court was wrong in reducing the number of instalments which had 
been fixed by the award — Jatvahar Stngh v. 3 ImI Bay, 8 A. 449. 

The parties cannot have a piece-meal arbitration. — Waitero Alt v. Khushaldas 
A. I. R. 1932 Sind 77. 

Where the whole case is referred to the arbitrator and he is called on to decide all 
-questions that were in dispute between the parties, the fact that the Court failed to 
rframe issues noting the points in dispute between the parties and refer them specifically 
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does not matter . — Muhammad Aijas v. Basattt Bau 54 A. 297 ; A. I. R. 1932 All. 665. 
The Court has po«er to refer a question of jarisdiction. namely, whether the cause of 
action arose in one place or another, to the arbitrator. — Ibid. 

A decision of arbitrators in a matter not in difference between the parties nor 
referred to them, is null and void for want of jurisdiction . — Noshahel Singh ^.Kono- 
mutty Bewa, 15 W. R. 172. 

An award upon a question referred to arbitrators, on ivhose part no misconduct or 
mfstafee appears, precludes tie parties who have submitted to the reference from after- 
w’ards contesting in a suit the question so referred and disposed 'of by the award. — 
Bhagoii v. Chandan, 11 C. 38G (P. C.) i 12 I. A- 67. 


Power of Arbitrators to deal with the Question of coats.^See notes under 
para. 13 

Courts shall fix time for delivery of award.— -Paragraph 3 provides that 
the Court shall fiv such time as it thinks reasonable for the making of the award and 
shall specify such time in the order of reference. Paragraphs enables the Court from- 
time to time to enlarge the period for the making of the award. Paragraph 15 provides 
that an award made after the expiration of the period allowed by the Court may beset 
aside fay the Court. The provision contained in this paragraph, requiring the Court to 
fix a reasonable time for the making of the award, is not merely directory but is 
mandatory and imperative. Hence the provisions of this para shwild be strictly 
followed. It has, however, been held that, if no time is fixed for the delivery of the 
award in the order of reference, but the Court subsequently makes an order under 
para 8 for enlarging the time and fives in that order the time within which the award Is 
to be made, the omission to fix the time in original the order of reference is not fatal to- 
the award — //ar Baratn v. Bhaowant Kuar. 13 A. 300 (P. C.) i 18 I. A. 35 (reveMing 10 
A. 137) In Rcbtndra Deb v. ]■ gendra Deb. 27 C. W. N. 420 : SO I. C. 459 t A. I. R. 1923 
Ca! 410, It was held by Rankin, J., recalling the order of reference, that the provision 
in para 3 of Sch II. m.. " the Court shall fit such time as /t thii^s reasonable for the 
making of the award.” is mandatory ; accordingly, a reference which gave arhlualors 
leave to extend for such further time as they may allow- themselves was bad and of no- 
effect See also Caun Shanlarx. Balban Lai. 14 A. 347-. Luchman Das v, Abparkash, 
30 A 169 

The Madras High Court in MuthukutO Najakon x. Acha A’oyaknn. 18 M. 22 
(referring to Bar Naraw v. Bhaguartt Kuar. 10 A. 137). held that an award is not 
invalid merely because no time has b«n fixed for the making of the award, S. Sira.^. - 
Code. 18S2, being directory and not mandatory. This view of the Madras Highvo 
IS opposed to the Privy Council case reported in 13 A. 300. laVmerscy 

Kenjt, 13 B 119. the Bombay High Court has held that an award made but not 
filed wiibrn the time specified by order of the Court is rot invalid. See also Alahan Lor 
X. Baa Khan. 46 1 C. 324 , Radhakant x. Jaladhor, 37 I. C. 644. 

In the case of an arbitration made under tbe order of a Court it is 
award is made, completed and signed by the arbitrators within the period limite i 
S. 508. C, P Code (this rule). It is not necessary for the validity of sovb » ^ 

that jt should actually reach the bands of the Court within such period. 

V Mohammad Bur. 27 A. 459 (22 M 22. 13 B 119. and 13 A. 

8 A 543 dissented from). See also Debettdra Noth v. Sarbamangola, SC. 

The time fixed by the Court for the delivery of an award was the 16th ol ApJ'J- ^ ' 

•i. ... a peon of the Court ow 

♦ t did not in fact reach Jhe 

: • . within time.— . 

. . Dd 22 M .22 referred to]. 

t j .u directing the arbitrators for 

date for delivery of the aw^rd^b -ilso 

■ . ■ . . B.L R.S.N.13 : 10 -VV.R. 206. S« also 

Lachntan Uas y. Aviiatumn, Jv xuj lo A. tAB/oUou'ed) 

Where no time was originally fixed within which the award was to be 
to either party to hasten the proceedings by giving notice to the arbitrators tMt _ 

must be made, and an umpire appointed, within a reasonable time ; but '■vhere . ^ 
elapsing after the notice has been actively employed by the arbitrators, ^ 
been owing to necessity which they could not control, the parties cannot recede ir 
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•sobmission by reason of the notice — Pettonjtt v. Manoc^jca £ Co , 10 W. R. 51 (P. C.): 
12 M. I. A. 112. See also Ablakhea Kooer v. Oodun SxnH'i, 15 W. R. 331. 

Power of Courts to extend time for making award. — 5«r notes under rule 8. 

Clause (2) — "The Court shall not deal with such matter In the same suit ’’ — 
"When once a matter is referred to arbitration. It is not competent to the Court, under the 
second paragraph of this para, to “deal with” the matter m difference between the 
parties cscept as provided in this schedule. There is no rule of that Schedule which 
•aulhorires the Court to revoVe the authority conferred on an arbitrator and to appoint a 
•new one etcept in ca«es strictly within the purview of S 510, C. P. Code, 1832 (r. 10, 


After a reference to arbitration the Courts* power to deal with the case is of a very 
limited nature, as for example if there is no occasion to remit the award under para. 14 
.and if the party's application to setasidethe award under para. 15 is dismissed, the Court 
•can act, if at all under para, 12 only . — Kaikaiad v. KHamballa, 124 I C, 336:A. I. R. 
1930 Lah. 26: 31 P. L. R. 663. 

When, on account of the arbitration clause in a partnership agreement or lease or 


might be referred and the Court might defer the consideration of the question of appoint- 
ment of a Receiver in the view that the parties by agreement between themselves have 
disentitled themselves to the auxiliary relief which otherwise they could have from the 
Court,— Siirendro v. Sus'iil, 55 C. 249 : 109 1. C. 759 : A. I R. 1928 Cal, 256. 


’9 A. 168 ; C'lurii r eipra t'rosatt. / i,. w.N ieo 

It is not open to the Court to hear the suit on the merits unless the arbitration has 
been superseded under paras, 5. 8 or 15 — % Nastb,24 A 312 Similarly, the 
'Court has no power to coufirm an order passed by arbitrators making payments of their 
fees a condition precedent to the bearing of the reference, there being no paragraph m 
this Schedule empowering the Court to make an order in that behalf.— S/sel v Roburts, 
6 C. 809 

The parties to a suit applied for an adjournment on the ground that they had agreed 
'to refer the matters in difference between them to arbitration The Court accordingly 
referred the matters in difference to arbitration and an award was mads. Held, that 
under the circumstances, the further hearing of the suit was barred.— 5o/ig Ram v. 
Jhunna Kuor, 4 A 546 

Where the proceeding has assumed the character of a reference to arbitration it is 
governed by the second schedule and the parlv cannot institute a separate suit It cannot 
I be said that there cannot be arbitration proceedings until a valid reference has been made.— 
.Raoji V. Ratansi. 34 B 696- 32 Bom L R 389 : 126 I. C 305 : A. I R. 1930 Bom 431. 

Where the costs incurred prior to the reference to arbitration were also referred 

- — ■* J J •.». ,1.. .f .j 

• jEce the 

.... oYgr tjje arbitra- 

■ luring the course 

• 1 may have been 

made m the suit 
• •. ; ■ ■ . 832. 

who were to make an award within six 
' ■ h an agreement was come to by 
• and withdraw the matters from 
ppeared to have been afterwards 
1 application by the plaintiff to 
-W</, that the suit was still fading, the 


A suit'was referred to three arbitrators 


iave the suit restored to the file of the Court.- 
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arbjjrafors not having determined it uliile they had jurisdiction to do so, and it was 
ordered that it should be brought again before the Court.—Cf^j Nath v. Stub Chandra. 
6 B. L. R. App. 74. 

" ' . V .• . ■> was subsequently 

■ “ jf the arbitration 

• ' lain referred the 

matter to the arbitrators after the heirs of the deceased plaintiff were brought upon the 
record The arbitrators made a fresh award, and the Court passed a decree accordingly. 
Held, that the Court had no power to deal with the niattcr.~PochJto«ri Nam v. Hand 
Rai. 30 A. 505. 

Revocation of. or withdravval from. Arbitration. — It is almost an uni\crs3r 
rule that a submission to arbitration is irrevocable.—Siirub^eet Narain v. Oouree 
Peishad. 7 W. R. 260. 

When persons have agreed to submit the matter in difference between them to the 
arbitration of one or more specified persons, no paitytothe agreement can revoie the 
submission to arbilr.Mion, unless for good cause, and a mere arbitrary revocation of the 
authority is not permitted. — Pestotyce v . Manockjee & Co., 10 \V. R. 51 (P. C.) ; 12 
M. I. A. 112 (confirming the judgment reported in 3 M. II, C. R. 183). Followed in 
Natnsukh Nat v. Utnetiat, 7 A. 273. and also in Sultnn l>\uhammad V. Shen Prasad, 
20 A. 145. &'ce also Prr»i Cooriior v. Cliand,2\ W. R. 395 5 Abtakfiee Kooer v. 
Ooduft Stngh, 13 W R. 339 and R<uisid/i(ir v. Sttal Prasad, 29 A. 13, w-here it has been 
held that if it be proved that the arbitrator is in fraudulent collusion wilh one of the 
opposite side, that may be a good ground for revocation. A reference to arbitration 
made under an order of Court cannot be revoked .it the instance of a party.-^Ntlfnonee t. 
Slo^iMio Chunder, 17 W. R. 516, 

An agreement to refer an esisting dispute to arbitra ‘ 

enforcement as any other lawful contract ; and a submiss 
tion once made is not, without just and sufficient ca 
Pcrtmalla, 27 M. 112. Soo also Nagasavemy Naik v. 

(3M H C R 82 overruled', 3 M. H.C. K. 163 and / fu. 1*. 

Sheo Nsrain v, Bala Rao. U7 I C. 198 ; 30 A. L. J. 331 : A. 1- R- 1033 All. 318 (wWcli 
also held that the fact that one of the arbitrators figured as a witness for the prosecution 
in a security proceeding against a party is no ground for its revocation). 

An agreement by parties to a suit to have a case decided in accordance with the 

statement made on oath by a third party, is in the nature of a reference to arbitration 

under the C P- Code, and the rei ocatioo of such a reference is not prohibited by tbe law. 
— Lekhraj Stngh v Dulhtna Kuar, 4 A. 302. 

If, after a reference to arbitration, it transpires that the arbitrator has been acting as 

a muktear of one — i*. entitled to 

withdraw from th 
of revocation ca 

the parties. — Ma , ■ , . ’ . ' ' 

A submission to arbitration can only be revoked on good grounds. Long and un- 
reasonable delay in the conduct of the proceedings is a good ground for revocation m i ^ 
agreement for submission. When an agreement to refer has been duly revoked the 
IS incompetent to order It to be filed under S. 523, C. P. Code, 1882 . — Coley v. Da 

200 .VI in the- 

In the course of arbitration proceedings in Calcutta, the parties did 

arbitrators to stay further proceedicgs. Held, that the telegrams sent to arbitrator 
not amount to a revocation of their authority. — v. Fraser, 2 C. 445. 

Form. — For Form of order of reference, Forru No. 2, to the Appendix to t is 
Schedule. . . 

4. (1) Where the reference is to two or more arbitrators, provision' 

shall be made in the order for a difference of opinion. 

among the arbitrators — 


Where reference 
is to tyro or more, 
order to proyjde 
for difference of 
opinion. 


(a) by the appointment of an umpir® * 

(6; by declaring that, if the majority of t c 
arbitrators agree, the decision of 
majority shall prevail ; or 
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(c) by empowering the arbitrators to appoint an umpire ; or 
id) otherwise as may be agreed between the parties or, if 'they 
cannot agree, as the Court may determine. 

. (2) Where an umpire is appointed, the Court shall fix such time as 
it thinks reasonable for the making of his award in case he is required 
to act. [S 509.] 

COMMENTARY. 

Alterations —This para, corresponds to S. 500, C. P. Code, 1882, with some altera* 
tions in the language of clauses (6) and («i). The changes are of a verbal character; no 
change seems to have been made m the meaning. 

Provision as to dlfTerence o( opinion among Arbitrators — Where a case 
has been referred to arbitration, bat no provision has been made in the order of referrence 
for any difference of opinion among them. that the Court should have ordered 

that the arbitrators should appoint an umpire; or should have declared that the 
decision of the majority should prevail; or should have appointed an umpire; or should 
have made such arrangements as the parties would have consented to; or if they could 
..-4 ....v ,j ihought fit. Where this was not done, 

■ case wtth instructions to submit the case 

armthan v. Radha Nath, 2 B L. R. S. N. ' 

• •• . Rom Jethuit.lAW R 150 


tinutna i- 't/J! wtieie uu uiuei oiieieieuce lu at nitration does not 

provide for difference of opinion among the arbitrators, and for authorizing a majority 
to decide the case, the award will, on objection being taken, be set aside —Futteh dtngh 
V Gango, 4 W. R. 4 ((fisfirtgtiij'ierf in 8 C. L J 475) 

Where the parties agreed to refer a suit to arbitration, but no provision was made 
that the decision by the majority of arbitrators should be binding, and two out of five 
arbitrators withdrew, Aefd. that the decision by the remaining three who constituted the 
majority was invalid —Gurupathappa v Narastngappa, 7 M 174 

In an agreement to refer certain matters to arbitration, no provision was made for 
difference of opinion betxseen the arbitrators by appointing an umpire or otherwise. The 
arbitrators being unable to agree, the Court, on the application of one of them, appointed 
an umpire, and directed that the award should be submitted bn a particular date. An 
award was made by the umpire, and one arbitrator and a decree followed //e/tl, that 
the award was not legal, inasmuch as the agreement to refer gave the Court no power to 
appoint an umpire and required that the award should be made by the arbitrators 
named by the parties — Muhammad Abtdx Muhammad Aihgar,^ A. 64 

An arbitrator cannot be ao arbitrator as well as an umpire. — Kafurchand v. Jeu.taj, 
36C. W. N 332. 

Effect of award made contrary to Order of Reference.— When a case has been 
referred to arbitration, the presence of all the arbitrators at all meetings, and, above all, 
at the last meeting, when the final act of arbitration is done, is essential to the validity 
of the award — Nattd Bom v Fakir Chand,7 K. SZi See, however, NadtarChandv. 
Cobtnda Chander, 2 C L J 61 

A case was referred to the arbitratio- • , 

event of any two of the arbitrators being ab ■ 

the other three Two of the arbitrators wer 

consent of the parties, ceased to act as a 

other arbitrators. Held, that the award mad 

award— Dvtcfidrrtv Anb/ioy, 9 C 005: 12 C L. R. 525. 

Umpire appointed contrary to the terms of the agreement- Decision by majority of 
arbitrators. Held. that, as it was stipulated as an essential part of the submission that 
an umpire should be chosen from seven persons named, the power of the Court t© 
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appoint an umpire under this section was controlled and limited by that stipulation; 
and that the umpire not being one of the seven persons named in the submission, there 
was no valid award.— BarracAo v. A. D. Sot/tir, 7 M. H. C. R. 72. ' 

Delegation of duty by Arbitrator. — An arbitrator cannot delegate his duties to a 
third person —yam«<T V. Nrtstb, 24 A. 312. But lie may delegate, to a third person, the 
performance of acts of a ministerial character.— Biifn v. ^^lln cipal Cotntniltee of 
Lahore. 20 C. 854 (P. C.) : 20 1. A. 168 : 7 C. W. N. 82 : 4 Bom. L. U. 673 t 87 P. R. 1902. 

Arbitrators cannot delegate their pow'er of appointment of an umpire.— 
tVhere by a contract the matters in dispute between the parties were referred to the 
arbitration of two persons, with a irovision that, if they disagree, they should appoint 
an umpire, held, that the arbitrators could not dcl^atc the power of appointment of 
umpire conferred on them by the contract to a third person. — Smith v. Ltidha Ghella, 
17 B 129. 


Extension of period for submission by umpire.- As in the case of an 
arbitrator, so in the case of an umpire, a Court has power to extend the period within 
which the award is to be submitted. The Court can evlend the time allowed to an umpire 
under this section .— Pou v. Venkataromayifar, 4 M. 311. 


Power of Court 
to appoint arbi- 
trator In certain 
casQi. 


5- (1) In any of the following cases, namely 


(n) where the parties cannot agree within a reasonable time with 
respect to the appointment or an arbitrator, or the person 
appointed refuses to accept the office of arbitrator, or 

[S. 507 (?) and S. ilO.] 

(6) wherd an arbitrator or umpire— 


(t) dies, or 

\ii) refuses or neglects to act or becomes incapable of acting. 

or [3- 510.] 

fill) leaves British India in circumstances showing that be will 
probably not return at an early date, or 
(c) where the-arbitrators are empowered by the order of reference 
to appoint an umpire and fail to do so, 
any party may serve the other party or the arbitators, as the case may 
be, with a written notice to appoint an arbitrator or umpire [S. Sll-J 


(2) If. within seven clear days after such notice has been pn'e 
such further time as the Court may in each case allow, no arbitrator or 
no umpire is appointed as the case may be, the Court may, on apP ' 
cation by the party who gave the notice, and after giving the other 
an opportunity of being heard, appoint an arbitrator or umpire or 
an order superseding the arbitration, and in such case shall proceed w* 
the suit, ‘'S’ [S. 510.] 


COMMENTARY. 

Alteratlona.— This para, embodies in a concise aad amended form the provisions 
contained in Ss. 507 (2). 510 and 511 of the C. P. Code of 1882. The provisions ol tue 
old sections have been recast and summarized in this rule by change of language 
phraseology, as will appear on a com^rison of the provisions of the old sections w 
this para. 
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Datj rf Cfrt tH* — •* 


TfiOkardas v. Narain, 2 L. L. J 


637 : 56 1. C. 644. 


~n llie happening of any 
ator or siiprrsedc the 
*fore, one of the three 
rhitrator nor made an 
bv the other two was 
U./Trojii, 12 M. 113; 


Death, neell;;encc. refusal or Incapacity of arbitrators to net,— Where a 
case was referred to the arbitration of three persons, and the p.ytics .ifirccd to be bound 


Baptfaju, 12 M. 113. 

When a person Roes away from the country and remains aw a>, and there is no 
cridence to sbow-an intention to return, that person becomes incapable of acting as umpire; 

• Gaditdhar v. Geti^a PrflSiid, 4 13. L. R O. C. S'!. 

The Court has no power to revoke the authority conferred on an arbitrator and to 
appoint a new one, escept in cases falling strictly within tlie pursiev.’ of this para, 
where *■ the scope and the object of the reference cannot be evecuted ” It is only in 
those cases. app.-ircntlj, that the authority conferred on arbitrators can be revoked ’• for 
good cause," the cause being sucli as is contemplated in that section, as where "an 
arbitrator refuses, or neglects, or becomes incapable to act, or leav es Britisli India under 
circumstances showing that he v.ill probably not return to India at an carl> date.”— 
Hafimb/iat ▼. Shonbur Sui, IQ B. 3Sl 

Matters in dispute were referred to the arbitration of five persons of whom four 
made their award. Subseijuentt} the same arbitrators granted an application for 
re>hearing. Before the matter was re-heard one of the four died, and an order striking 
off the application was made by two of the surviving arbitrators ffehf, that the award 
was not valid and final —Boon /<?</ Afot^ioar V NathcoSfiohoo.iC 373 ' I C 1. R. 433, 
Appointment of new arbitrator or umpire.— It w.v$ held under the corresponding 
S 507 of the old Code, (hat the Court had no power, on the happening of either of the 
events referred to in Cl. (tf) of this p.vragrapb. to appoint a new arbitrator without the 

• convent of all the parties to the refercace — Pugardtn t 6 M 4l4:S(i^mv. 

Atfftoda. 18 C. 324. But under this paragraph, the Court has power lo appoint a new 

•arbitrator without the consent of all the parties even in the cases mentioned luCl. (n). 
In eases covered by Cl fb), it is open to the Court to appoint only one new nThiiratOT in 
place of several old arbitrators • — !t(»frtpers<id v. Jiiggernath, C C L R I But the 

-Court has no power to appoint an arbitrator or umpire under sub-para (2) unless notice 
as required in sub-para. (1) is given and the party served with the notice has been given an 
opportunity of being heard •^-Abdul Chant v. Dtn Dav"/, 41 A. 578 : 50 I. C. 655 : 17 
A. L. J 043 ; ThabarDasy Earn Das. 7 L L- J 163 : 88 1 C. 975 ; A. 1 R. 1925 Lah. 
37'* , Ram Lagan V Phatanoan. Ill I C. 559 : A I. R 1928 All. 674:27 A L. J 31; 
Peran Lai \ . Rnp Chand, 20 A L J. 6J2 : A 1 R 1931 All 761 An irregularity of 

procedure in the appointment ol a new arbitrator is cured by consent ol parties.— 

ilahmt^d S'icibh y Messn Kanhinsrah Co.28C W N. 634 : A 1 R. 1924 Cal. 665. 

, 3,... . .1 1--. 15 legally appointed and obj'ects 

estopped from questioning the 
17 I. C. 344 A I R 1929 All. 


tne laiiure ot one ol the parties toappoinl a new arbitrator after formal notice to do so 

Kij/mviST. B^ofs/jondra. 33 Bom UR. 1022 : 134 I. C. 733 : A. I. R. 1931 Bom 529. 
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where the arbitrator refused to act nnd the Court acting «uo »«o/m superseded the 
reference fo nrbitration, field, iJiat Older supersetltof; the arbitration uas contrary to 
find should be set aside."— Ri/dh Se« v. iJanah CUan<f, \Z^ I. C. 162 : 7 O. W. N. I0't3. 

Appointment of Umpire.— -The .appointment of an umpire under S.511. C. P. Code, 
1892. IS reejuired wlierc there arc o or more arbitrators to provide for any difference of 
opinion .amonpst them ; but not where, with the consent of the Court, only one arbitrator 
has been appointcd.—.l/otmteer v. JwffMr Nath, 25 W. R. U. 

Prorision should be made In ibe order of reference for the appointment of an umpire 
in case of difference of opinion among the arbitrators.— //nrud/mn v. Pnd) n Nalh,2 
D. L. R. S N. M— 15 ; 10 W. R. 398. 


Award by umpire and one arbitrator without pro\ision for the appointment of an 
umpire — agreement to refer not prorlding for dls.aprccmcnl of arbitrators — Appo'nt- 
meat of umpire by the Court Held, that there had been no legal award such 
ns tlie haw contemplated, inasmuch as the agreement to refer gave the Court no power to 
appoint an umpire, and required that the award should be made by the arbitrators 
named by the parties. — .ViWimiiHi/jd Abid v. Stuhamtiind Asghnr, 8 A. (H. 

Where the terms of a submission to arbitration were that an umpire should be 
selected by seven persons named, and the umpire first selected declined to act. ana the 
Court of its own motion appointed an umpire who was notone of the seven persons 
named in the submission. Held, tlial, rs it was stipul.alcd ns an essential part 
submission that an umpire should be cho«en from seven persons named, the power of the 
Court to appoint an umpire was controlled and limited by tint stipulation ; and that the 
umpire not being one of the seven persons named, there was nosalid award.— 

V. A, I). SoMM. 7 ^r. ir. C. K. 71. 


Where arbitrator refuses to net.— It is an essential principle of 
arbitration that the adjudication of disputes bj arbitration should be the ‘ ' Visf 

constnt of tlic arbitrators to act ; and the fin.'iHty of the award is based cntirel> upon i 
principle that the arbitrators are Judges chosen by the parties themselves, ano 
that such Judges are willing to settle the dispuics referred to them. i‘in * 
where an arbitrator refused to act. .and the Court, instead of neccpilng ins 
directed him to proceed and mahe an award, it was held that the nw.ard was mvnnn. 
S/ii5 ChnraH v. Petiram, 7 A. 20 ; lal Khnn x. Kaif.nxtrt Lai, ]2"1 1. C. 6/5 • 

386 : A. I R. 1930 Lah. 123 {rcljing on 7 A. 20). ihit where theCourt r-s.h 

arbitrators to proceed in the foUovxing terms : "Tbe arbitrators are requested to 
the work. The protest docs not matter. It is unjustified. Tlie Court has conliaeu • , j, 
arbitr.ntors. Tlicy should not retire, for that would mc.an that P^niutif', snereet 
tactics” : Held, th.st the Judge’s order w.is not one which forced or compelled 1 1 
tors to resume the arbitration against tbeir own wish, but was in the nature o 
made tn the arbitators to reconsider ihcir decisions and was consequently sail • 

KeshnvUilw Uai Laxvii.il'R. 568: 112 I. C. 284 : 30 Rom. L. R. 950 : A. ‘'’i jjjs 
Bom 50. Wheie one of the arbitrators, before duly signing the award, lena . ^ 
resignation in a letter to (he Judge, but w.as induced to withdr.aw it. and uberwaras - 
the award, hehf, that the .award was v.ahd.— 7or Jlfiuigi/t v. Rnw'. w • ' • 

(P. C.) (affirming 15 W. R. 38). 

Order 5upcr.4CdIng arbitration.— If a Court refers a dispute *o 
c.annot proceed with the suit until ii supersedes the arbitration. If it uf®* Y),:s lO' 
wJtlioiit .supersession, it .acts without jurisdiction. — Ganesh Prasod v. Vnmoder • 

A. L. J. 23 : Jamno v. f^asi6. 24 A- 312. 

Form.—For Form of appointment of new arbitrator, see Appendis to this Sc i 
Form No 3. 


Powers et arbi* 
trator or umpire 
appointed under 
paragraph <1 or 5. 


6. Every arbitrator or umpire appointed 
paragraph 4 or paragraph 5 shall have the Hkc po' 
as U his name had been inserted in 
reference. p. 51/-J 


COMMENTARY. 

Alterations —This para, corresponds to S. 512, C, P .Code. 1682, with some vc 
changes ont\ . 
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7. ( 1 ) The Court shall issue the same processes to the parties 
and witnesses whom the arbitrator or umpire desires 
ummoB Dgw t- j examinct as the Court may issue in suits tried 
nesses and def&nU. , ► ^ 

before it. 


(2) Persons not attending in accordance with such process, or 
making any other default, or refusing to give their evidence, or guilty of 
any contempt to the arbitrator or umpire during the investigation of the 
matters referred, shall be subject to the like disadvantages, penalties and 
punishments, by order of the Court on the representation of the arbitra* 
tor or umpire, as they wculd incur for the like offences in suits tried 
before the Court. [S, 513.] 

COMMENTARY. 

No alteration,— This para, exactly corresponds to S. 513, C. P. Code. 18S3. 

*■ Refusing to give their evidence ’* — The words refusing to give their evidence in 
Sch 11, para. 7 (2) are intended to refer to the case of a person who refuses to give 
evidence when placed on oath and required to answer questions put to him. Apersoa 
therefore who elects not to produce an) evidence cannot be said to refuse to give evidence 
within the meaning of the enactment. — ]anan\ .Horotn Dai.% A L. J. 929; 11 I. C. 
259. - 

Mhnr&iora onqhi oa))' to tsko sach ortdeaco a$ is rtqaired by the terms of tbe 
agreement referring the question in dispute to arbitration — Krishna Kanfa v. Bidyn 
Sundart, 2 B. L. K. App. 25 


8. Where the arbitrators or the umpire cannot complete the award 
within the period speci6ed in the order, the Court 
t thinks fit, cither allow further time, and front 

award time, either before or after the expiration of 

tile period fixed for the making of the award, enlarge 
such period j or may make an order superseding the arbitration and in 
such case shall proceed with the suit. [S. 514.] 

COMMENTARY. 

Alleratlon* In the rule.— This para, corresponds to S 514, C. P. Code. 1883, with 
some alterations and omissions 


The words " where the arbitrators or Ihr umpire cannot complete the award" havo 
been substituted for the words " if from the want of the necessary evidence or information, 
or from any other cause tbe aTbiiiators,” which occurred in the old section By the 
abo^e change, the scofie cf the present rule has been enlarged, as it includes any cause 

for non completion of the award within the time fixed, but under the old section certain 
causes were specifically mentioned. 

The words ••cit/i«r ic/ore or after the expiration of the period fixed " have been 
added after the w ords " from time to time.” The other changes are merely verbal. 


Extension of lime for making an award — The application 
must be • < ' • - • j . , . ^ , 

for the 
has beer 
Lakshm: 
omission from p 
effect that no a' 

the Conn has n ■ . , 

sward eien afte ... 

has been made a '■ ■ ■ ' 

51 M. 103 (F B. . ... 

69. Section 148 ... . ' . 


to extend the tim& 
gc the time 
the award 
300 (P.C.) ; 
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Sch- IJ 

Para. 8 


award ha ” * ' * '» . - But the Lahore HigI 

Court ha* ■ es the announcement o 

the award • till it Is announced ant 

one way ' ■ • ' rt on application of th( 

arbitrator extended the period to another date and the award was filed on that date but i 
bore a date a day previous to the date originally fixed and it was contended that the exteu 
sioQ of time was illegal and so the award was invalid: held, that the award is not final till i 
has been promulgated cither by its being filed in Court or by its being announced to tbi 
parties and hence the award was valid— HorWio/un v. Mewa. 110 I. C. 748 : A, I. R. 1521 
Lah. 753 (following 49 I. C. 512 and 09 P. R. 19(77). 

Application for the extension of the period for the submission of an award and order: 
ihereon should be made in writing and recorded. — Monji Prattji v. MaUyakel 
Assart. 3 M. 59. But see Sakil Chnndv. Ambarim.^C Bom. L. R. 280; 80 I, C. 260 
A I. R. 1924 Bom. 380, which has held that an applicatio.n for extension of time need no: 
necessarily be in writing. 

As in the case of an arbitrator, so in the case of an umpire, a Court has power tt 
extend the period ivilhin which the award is to be submitted. The Court can extend th( 
time allowed to an umpire under S. 509, C. P. Code. 1882.— Ran v. Venlt^tta 
ramayyar, 4 M. 311. 

A Court has power, to act under this para, at any time before the award is actuallj 
made whether the time previously limited for making the award has expired or not,— 
R«»i 4ira«o/iar t. tai Dehari. 14 A. 343 (13 A. 300 referred to). 


Where the arbitrator returned the papers to Court stating his inconyenience t< 
proceed with the matter oa the due date but he never declined 'to arbitrate : held that thi 
•Court had jurisdiction to send the papers back to arbitrator and extend the time.— 
t.Uihamin'id Aijm v, Bisan'a B'it, 54 A. 297: A. I. R. 1932 All. C65. 

An order extending time for the presentation of an award upon application 
within time is not bad in law bj reason of its having been made after the expiry ot toe 
term which it purports to extend — t. Goplnda Charyar. 11 85. 


A ward made out of time— An award made after the expiration of P®/*®*' 
allowed by the Court may be set aside under r. 15, Cl. (c)- See notes under r. 15, post. 

Where A Judge dismissed a suit for faili ' ' ‘ «« 4i.« .!.,»» fixed 

for filing of the award even though the , / 

•dismissal is improper and would be set aside 

the arbitrator, the parties need not be percse. "* ■•. ■' 

3 P. L. T, 346; G5 I. C. H4. . 

If the arbitrators fail to submit their award within the time prescribed, Sc^' 
para 8 of C. P Code applies and it is within the discretion of the Court a»er 
both the parties to the suit to make an order under that article superseding the arfai 
and proceeding w ith the suit —Hrtshikesh Das v. hal Afo'inrt, 57 I. C. 890. 

The time fixed by the Court for the delivery of an award was the 16th April. 

The award was actually completed and signed and made over to a_ peon of the Co i 
the same day . but, as it was received by the peon after Court hours, it did not 


the hands of the Court, until the next day. HeW, that the award was within t*®®, Tr 22 
Bnm V. Bhau’am Din. 26 A. 105 fS A. 543 and 548, 13 A. 300, 13 B. 119, and — * 


Pnin V. Bhnwant Din. 26 A. 105 (8 A. 543 and 548, 13 A. 300, 13 B. 119 , and — * 
referred to). \jthia 

An award made, that is completed and signed but not submitted to the 


An award made, that is completed ana signea out not suoujmeu lo 
the time limited for delivering the same in Court is valid in law. — 

5rM/jom»iad JVMf.27 A. 459 (22 M. 22. 13 B 119, 13 A. 3(X) followed A.. 5^3 
from). See also Debendra Noth v. Sarbamm^ola, 8 C. W. N 916 Where “7 
of reference an arbitrator is given power to extend the time for making the awar ^ 
only extend the time before the time originally fixed for making the award has exp 
•Co-opcra/»i><z Hirt</«s;/i>i» BanU Ltd. v. Bhola Nath, 19 C. W. N. 165. odoct 

Estoppel by conduct.— The parties to a reference may be estopped 
from impeaching the validity of an award on the ground that it was made aue • 

Batto Kumari v. Upendranath, 4 P. L, J. 265, 270 ; Ktshen Lai v. Jai Lai, 5-1. • 


persedlng the arbitration — Before the Court can proceed to hear the 

mrv lliat it clinnlfl iMftlf mnbit ntitlpr thiil nara. Of oara. 5, an 


suit it is necessary that it should itself make, either under this para, or para, 
superseding the reference to arbitration . — Jamna Kunwar v. Nastb Ah', 24 A. 312. 
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There is nn rule of law except S. I5I of the Code which can atUliorise a Court to 
revise its own order superseding a reference to arbitration — bnlle Siiic'i v. Mutlo 
133 I. C. 52* : A. I. R. 1932 All. 636. 

Appeal. — Under S. 104 (1) (<i) an appeal lies from an order superseding arbitration' 
where the award has not ly^c^ completed xxithir the period fixed by the Court. See notes 
under that section of the Code. 

Where umpire 9* Wlterc an umpire *l]as been appointed, lie 

may arbitrate In ma)’ enter on the reference in the place of the 
lien of arbitrators arbitrators — 

(а) if they have allowed the appointed time to expire without 

making an award, or 

(б) if they have delivered to the Court or to the umpire a notice 

in writing stating that they cannot agree. [S. 515.] 

COMMENTARY. 

Altera! Ions —This para, corresponds to S 515. C. P Code. 1B82. The xvord "where" 
has been sub^duitcd for the word “when" m the beginning. No other change has been 
made. 

DecUlort by umpire.— Where the parties prajed to the Court to appoint Iwo arbi* 
trators and an umpire, and to refer ibe case to iliem for decision, and uodertoolc to abide 
by such decision as might be passed by them unanimously or by the majority of them, 
//e.’d, that an .award bv the umpire alone, the arbitrators being unable to decide, was 
valid — KmuRauy Pent-/ iremtyy.tr. 4M 311. 

In a reference to arbitration one of the arbitrators absented himself. After csj.iry of 
the time for the award the umpire approached the Court for direction The Court directed 
him to proceed under Cl (o) Held, that it was a (air inference that the arbitrators had" 
allowed the time to expire without making an award anti tliat under the circumst.ances the- 
umpire bv himself was entitled to make an award —Pam Lsgin v Phalangnn, 111 I. C. 
559 : A I R 1928 All 674 ; 27 A L J 31 Where ao umpire is appointed, r 9 gives him 
power to enter on the reference without the arbitrators . — Ibtd 

10. Where an award in a suit has been made, the persons who 
made it shall sign it and cause it to be filed in Court, 
Award to be together with any depositions and documents which 
signe an e have been taken and proved before them ; and notice 
of the filing shall be gix-en to the parties. [S. 516.] 

COMMENTARY. 

Alterations — This para corresponds to S. 516. C P Code, 1883, with the sub- 
stitution of the word " where ’’ for “ when ” 

' ”“!l*‘**‘l"*' -i’-—' trt ♦.* awards xvhich are made when the suit is 

ition of the Court An award made on a 
I need not be in writing or signed L\ the 
P. L. J 733. ^ 

Persona making the award sfiall algo It — It is necessarj, that all the arbitrators 
agree to the terms of the award, but there is no provision of law requiring them to 
It in the presence of each other — SJufhuiulli v Aefta Ifayekin, 18 M 22 Sea also 
iJ7nhrtsimrfjri V .l/ai'iMw/ii. 8 n L R J’8 Butsee#‘cr Kofman, J , in Jof Mangal v 
Mo'iAn Ram.SB L R 130-nof« and 319-«ot« : 12 W R. 397 

An award must be signed by all the arbitrators before it is filed , Ayyasami v. 
A/-/'andai. 38 M L. J. 145 : 54 I C. *>12 ; but not necessarily at the same time and place' 
—Abdul liahmanr. Shahabuddift. IL. 461 :55 I C. 883 An award which was signed 
by an arbitrator after it was filed in Court Is invalid.— Ramea^ Chandra v, Karunomavt 
33 C. 498 ; KanakXn v. Nagalinga, 32 51. 510. ^ " 
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Para. 10. 


Under para. 10 of Sch II of the C. P. Code, it is incumbent upon all the arbitrators to 
-sign the award before it is filed in Court and a Court has no power to allow any of them 
to sign It after it is duly submitted. A decree passed in accordance with an award 
which was signed by some of the arbitrators after its snbmlssion to Court is illegal and 
•invalid —Khudtram v C-ta»dt C"inr-««, 1 P. L. J. 306 : 2 T. L. \\\ 377. 

For the meaning of the word “made" se> Utnarsay Premfi v. Sk'tfiift Kinji. 13 B- 
119, in which It has been held thni the word "'made” in Ss 5H and 521, C. P. Code. 18'12, 
does not include the filing of iffc award. 

Even if the writing out of the asvard be a ministerial act, is does not become an 
award until It IS signed by the arbitrators —J? undos v. Jt/digi, 107 1. C. 532: A. 1. R. 
1928 Pat 231 


^Vhere the agreement ivas ihal the decision ofthsm-vorhy of the arbilralofS shall 
prevail, the sigtiaiurts of the three out of five arbitrators who decided one wav rendered 
the award valid —BHoj Nath v Slina Nandtn, 7 O. W. N. 541 127 I. C. 254 : A. I. R. 
1930 Oudh 389 

Draft of award 'vas signed by all the five arbitrators, but the fair copy was signed 
by onlv fovir of the arbitrators that the award was complete at the date of rough 

draft, and that its validity was not affected by the subsequent occarresces , — Kula 
Nugabiishana}n v Hula Seshachalani. i M H. C. R. 178. 


Cause It to tic (tfed.-— A Court it not competent to act on an aivard unless it it not 
only signed by all the arbitrators bat a also properly placed before the Court by the 
arbitrators and by no other persons. Where award was sent to Court by post and none 
of the arbitrators took responsibility lot saying as to who caused the owara to be seat to 
Court, the award was not properly placed before the Court, and. as such, could act be 
acted upon fay the Court (A 1. R 1928 Pat. 231. re!.; IP. L. J. 90; 6 B. 663, expl. : 
6 W. R 9S,T6f)—N(imNa^am 118 I. C. COQ : A. I. R. :!>29 PaM7S 

ArbUrator'a presence at meetings essential to tl»e validity of cJie awerd.— 
The presence of ail the arbitrators at all fneettngs, and. above all. at th? j^st 
when the final act of arbitration is done, is essential to the validity ol the awim. 
Hand Ram v Fafetr Chond, 7 A 523. The absence of one of the arbitrators from a part 
of the hearing vitiates the pidioal character of the pf 0 cecain 5 ."~cc« 0 i*e ^ Pran 
Chandra, 14 C L J. H3 : 11 I C 898 , Owttiar Qhand v. X>^t<»ronirf4«.r. A. I. R. 1929 
Cal 831 

“ Together with any depositions and documents.*'— Although the arbitrator 
may deliver hi 4 award to one of the parties, he ought not to hand over ivj^ it the 
proceedings, depositions and exhibits —Jagat Sttndurt v SoHatan Bysak, 5 B. D. R. 35/. 

When a Court has referred a snu to arbitration, it has jurisdiction over the arbitra- 
tors to compel them to give up documents filed before them as exhibits during tbe cou s 
of the arbitration and to return the original records ol the suit which may have been 
handed to them Such jurisdiction can be exercised by an application m^e in 
notice to the arbitrators — Nurstng Cimndar v. Buffer Chunder, I? C 83- i 
omission of the arbitrators to file with their award the depositions and documents may 
lead to the inference that they are guilty of legal mtSctNiduct. — Yusu/v. Jhyasat, 1 hu 
139 •. 93 I C 446 : A I R, 1926 Oudh 307. . ^ 

Para 10 undoubtedly contemplates the possibility of the depositions of 
bemg reduced to writing by the arbitrators but docs not oblige them to keep ^ 
record — Snm^'it v Ktsan. 119 1. C. 694 : A. I- R. 1929 ^lag. 264. It is not essentia! 
in every case the ordinary rules of judicial procedure should be foiJowed by an as-bi'ra 
inquiring into a matter — Gudtpoedt v. ffotapaUt, 1051. C. 105 ; A 1. R. 192B Mad. 43 

Notice of flUog to be given to pnrtle*. — When a Court passed a ,vas 

terms of an award without giving notice of the 0 iag of the award under this ru*®- ' 
held that the Court had acted with material irregularity and the judgment , n,is ■ 
be set aside lit revision. — V Btxsas Anm, 94 X, C ll5 : A. I R- 4741 ’ 
R’irtgosomt V Multus'imt, 11 M. 144 {followed saChntarbuj v. Oanos't, ~0 "« * 

Se«ilMRamHu’a>trv.KhMthalCriatd.l07l.C.665:A.l.J^. 3928 Nag. 1&6- 
the judge refuses to grant the prayer asking for an opportunity to give tact 

of objections to the award and passes a decree tbe decree is invalidated. — Ibid, /he 
that the parties might have received knowledge of the award having been 61^ . 

ofiund'd does not amount to sneb a noti ^. — Puttoa Ram Neblt /?•«/, 119 1- C. •* . * 
A. I. R- 1930 Lab 228. The mere signature by a parly to an award does not necessa y 
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in all cases estop him from afterwards clispotiot! its correctness : nor does tlie mere 
signature necessarily remove all objee ’ ■ ‘ ^ ^ 

^a;jwa»i.7R. 136: 117 1. C. 574 : A. : ■ .. .s 

vere shown the order of the Court r< ■ ■ “ 

order-sheet as an acknowlctlgmcnt, it • ■ • . ■ . 

Bata Kris\ta,7 ^.h.'T.7i'}\ Stroi ‘ ^ ‘ •* ' 

458 : 103 I. C. 625, 

\Vhen the arbitrator himself brings in the award, the Court is bound to git c notice 
to the parties that the award has been filed, and the Court cannot pass a decree unless 
such notice has been given Ifthe parties or their pleaders bring in the a^ard and asic 
that it should be filed, and the Court informs them that they should file objections within 
the time then no notice is necessary .—I'alcfiand T. CuJ&ff, 28 Bom. L. R. 511:951. C. 
547 : A. I. R. 1926 Bom. 312. 

n*l'i !•■;* “t .SM “’i' *- — — -'1 to the proper 

•\ ■ ■ • ; • cation” within 

■ - M within which 

. - . • ■ ■■ ■•ISOM, 7C. 333 : 

•9C.L. R.209. 

Form. — For Form of award Term No 5 in the Appendix to this schedule. 


11. Upon any reference by an order of the Court, the arbitrator 
or umprre may, mfh (fie feare of the Court, state the 
award as to the whole or any part thereof in the form 
of a special case for the opinion of the Court, and 
the Court shall deliver its opinion thereon, and shall 
order such opinion to be added to and to form part of 

[S. 517.] 

, COMMENTARY. 

Alterations. — ^This para, corresponds to S,517 of the C. P Code, with some altera, 
lions. The words ‘'tri/A have been subMiWted for the words "with the con- 
sent” ; and the words “sholl order such ofitnten to added to" have been substituted for 
the words "such opinion shall be added to.” which occurred in the old section 

Special case — The scope of the special case contemplated by this para, is limited 
to questions of l3.w,—Laxman v. Ham Chandra, 48 B. 663 : 26 Bom. L. R 836 : 84 I. C. 
378 : A. I R 1925 Bom. 22. 

■ ’ ... . '••sed on or strengthened hy 

• to state a special case.— 

■ • • tP. C.) : 33 Bom. L, R, 

, •. • I O. W. N. 1066: 134 I. C. 

1080; AIR. 1931 P C. 289 : 61 M. L- J. «3. 

Appeal —Under S. 104 (1) (6) an appeal lies from an order on an award stated in the 
form of a special case. See notes under that section of the Code 

Form. — For Form of special cases, see Form No. 4, given in the Appendix to this 
schedule. 

Power to modify 12. The Court may, by order, modify or correct 

OP correct award, an award — 

(a) where it appears that a part of the award is upon a matter 
not referred to arbitration and such part can be separated 
from the other part and does not affect the decision on the 
matter referred ; or 


Statementef 
special case by 
aTbltraks'i or 
empire. 

the award. 
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(6) where the award is imperfect in form, or contains any 
obvious error which can he amended without affecting' 
such decision j or 

(c) where the award contains a clerical mistake or an error 

arising from an accidental slip or omission. fS. 518.J 

COMMENTARY. 

Alterations — This rule corresponds to S. 5ISoI the C- P. Code. 1832 , 'vith some 
alterations and additions. TIjo word “and" h.is been subslitaled for lie wore 

'■ provided," -.vhicli occurred in Cl. (a) of the oid secitoa ; and Ci. (>;) has been newiy 

added 

" The Court may, by ordep. modify or correct on award.*' — ^Tbe Court bas no 

pQ%\er to inodifj or correct an award except in the three cases mentioned m this ro e- 
Where a C onrt moddirs an award liccause it takes a s jew different from that held pj t 
nrbitraioT n nets vidiout ytrisdlction. — PortnnD^tv (lOIfi) Puuj. / 

p 243; 35 1 r R37; Go*ol v Gnnesh Afrtioym.'lS U 512 5 59 I- C. 785 : 

Beenv) % Hnji Ah, tut. 12, A. L. J. 816 : 81 I. C. 525 : A- I. R- 1924 All. SOV; Annnt Ram f- 
Curriititt. 7 1. 327 • "8 I. C. 336 1 A. I. R. J926 Lah- SW, 

55 hen, unde* pira 12 of the second schedule, the Conn proceeds to correct an award 

in a risfr where a severable matter not referretl has been dealt R 
rancrlhai’ tliat part of the n^^•aTd antltlie part so cancelled is set aside tor all purp • 
Nejiljrr para. 12 nor para. 14 is directed to such a confusion oUvri^lctton as tne P' 
case discloses — liwipfatapChiMiriixt Dj/rjCn^waaif CAawri-*. 28 C. W. is, - • 

An a«ard in a suit for canceiiaiion of a deed of j;Ul and for rerovefv n 

of priijM-'m, to liie eff«?ct that the deed of gift tvascanc*'"'"’ 

Rs (>R0 to die defendant (or which the plaintiff should e • 

possessors moi iftaue in favour of the defendant, was not . ‘ TiU 

12 or 14 and it could not be set aside on an> of the . ^ 

Gat:esli s . D’nkham. 2 Lnck 1 <F P.) : 107 I. C. .545 ; A I R- 19.8 Oudh. 1. 

“When a part of the award Js upon a tnntfef 
The addition, in a judgment according to an award, of a .r ij,© 

not referred to the arbitrators, which was quite sepicn^e from the other p _ 

awaid. and did not affect thedccfsicm of the matter ^ 

finalitv of tile judgment — Hiiro 5ooftrfiir«e t. Sr^rdfinr. 17 55. K. 352. 

Tlu- arliiirators to whom the matters in dllference in two suits were rehrred 

arbitra-ion. m.Tde an anard for payment of certain sums of money to plamty t 
insnlnipiiis Th-' plai-itjfl preferred objections to the award jn so fa a -.gjjaie 
pa\ mtni b\ insialnicuis nmJ the first Court inodlfied it to that extent. T . ‘ 

Cmiit which alh-wing the power of the arhiUalors to direct fu** 

reduced ihc niimbe! of insfalmcnts. Held, that the reference J. wrcng 

poucr- lo dire<-c pav meat by instalments and that the lower appeiialeC-0 ‘ ^ ^49 
in Tcducjiig iIh- number of the anstalments — Jtixcahnr Stiigh'f- error 

livcii 11 the order tning the instalments ts crroneotis, hat^h or • j, gouid 

on-- oi 'lubstaucv. Ill the ndjudtcaiion of the dispnte, ana not 'Orm wu ‘-n ^ ^ ^ 

amendf 1 wuhnut affcctitii; tlie dccssion — Kfltfcflbad v. J{!tnmbalti*. H L- 
33'> • 31 P I. R 668 : A I R. 1930 L.ah 26. . 

Th d-civimcif .arbitrators in a matter not m difference v. 

rrfcircd t-. rlu m, ts mtU and roti* for want of jurisdiction . 23 A- 
Konomiitty 15 \\’ R 172 Srii also Miiuttas Altv Salh'twat •A"- /p. C ) t 8^ 
304<r’ f ) B«/n V Munictpet Committee of L'hore. 29 I. A. 163 : 29 O- ^ 

P R !‘*02 7 C \V K S2 M Pom I- R. 673 If the arbitrators wentbcj o jjjgjju(yof 
of tlwir aiuhoiuv and determined a matter not referred to aTbitratioa. “ n, , anna. tlO 
the Court tn take action under para. 12 or M (e) of Sch 11 — Huijm A**”* • 

1 C -tPl • 5 I R 1928 t.aU 055 ' • a ‘ ?-». 

"And such part can be aeparnted from llie others ." — See notes uti/>crP‘t*' 

Wjiere the award Is lin perfect !« form — Para. 12 appli^ nr^Uratur' 

tionmlorm- ovisis i« the award at the time when « is filed in Court hythc nrmu 
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subs«|ueot sURconthe happening of an unantici- 
26: llT 3^1 ^24 1. C. 339 : 31 P. L. R. 668 : A. I. R. IOBOlS. 

M ereflcal mistake.” etc.— Under para. I2f6)and 

^ ‘*1°.^- P* only power the Court has is either to amend withoat 

^W nfat arising from w 

ari*hmMfr T o™‘s«on. It baa no power to correct an error of calculation « 
r rT««A ® sum different from that awarded by the arbitrator.— Go/.a; 

An avr.<.-.t . .«.t..,. .». . fiijures contained in certain documents 

■ asaed according to the award without 

isequently found that there wasa mistake 

,. . , . .. 1 and the party who was affected by the 

mtsme applied for correction of the error. that the application was not to correct 
„ , 5°*^ on the face of the record but to go much deeper into the 

n.s^' .k ‘u reopen the accounts and the figures at which the arbitrators had arrived 

review or by appeal. Malam v Makam 

contains any obvious error In a suit for dissolution of partnership and 
or accouats plaintiff claimed interest which the defendant denied The matter in dispute 
arbitration, one of the points referred being whether the defendant was 
^oie lor any money and. if so. the amount due. /fs/d. that it was not an error on the 
^rt ot the arbitrator to include in his award the sum payable by the defendant as interest 
otn on sums advanced to the firm and on those advanced to defendant for the personal 
use and also for the penodbeforeandafterthesuiianduptothedateoftheaward — 
/anamalv. UirjMc/ji. 36 I C 941. 

Appeal— Under S 104 (i) (c), an appeal lies from an order modifying or correcting 
an award. See notes under that section of the Code 


I S, The Court may also make such orders as ii thinks fit 
Orders as to costs arbitration where any 

of arbitration question arises respecting such costs and the award 
contains no sufficient provision concerning them. 

•[S. 519.] 


COMMENTARY. 


Alteration, — This para corresponds to S. 519, C P Code, 1882, with this modi- 
fication that the word " U’/ierc ” has been substituted for the word ''if” after the word 
■ arbitration ” 



to d( 
pay 

With the question of costs aod directed the award to stand good, except so far as it 
awarded costs -Do^dwia Tfl^kc^tand v. Dhukan Goviiui, 9 D. 82 , Amolak y. Cknran 
Das.SZP R. 1913: 16 P. W R 1913. 17 1.0.684. 

In the absence of any provision in the award in the matter of costs it is open to the 
Court seized of the proceedings to make an order as to costs under para 13. — Ramcharan 
V. Jasoda, 5 Luck. 678 : 126 I C. 508 : 7 O. W. N. 97 : A. I R 1930 Oudh 89. 


Where award or 14 The Court may remit the award or 

matter referred to any matter referred to arbitration to the recon- 
ftrbltration may sideration of the same arbitrator or umpire, upon 
he remitted such terms as it thinks fit — 


(a) where the award has left undetermined any of the 
matters referred to arbitration, or where it determines 
c P. C.— 167 
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any matter not referred to aibitration, unless such matter 
can be separated without affecting the determination of 
the matters referred ; 

'b) where the av\ard is so indefinite as to be incapable of 
execution ; 

(e) where an objection to the legality of the av^ard is apparent 
upon the face of it. [S. 520.] 

COMMENTARY. 

Alteratlon5 ~ ' . * r C " r ' 

The words '■ ■ ... . . • . ■ 

of t'te matters • . 

have been made adopting the law as laid down in the Privy Council case of v. 
IHuutctpalCommi/ieeof Lahore. 29 C. 854 (P. C.) ; 7 C. W. N. 82 ; 4 Bom. L. R. 673 
noted below. 

Award going beyond matters tn dispute Insult and adjadglitg rights of 
a stranger to suit, tf valid —Where the arbitrators made an award which dealt 
with matters not included within the scope of the suit and was in excess of their authority 
in respect of matters included within its scope. /te/d. that the award was invah’d and 
could not be enforced either under the C. P Code, Sch. II, or the Indian Arbitration 
Act, and at any rate, it was not a case in which the Court should exercise its discretionary 
powers under para. 12 or para. 14 of Sch. 11 of the C. P. Code.— -Bam Pratnp Chomrta v. 
Durga Prasad Chamria, 28 C. W. N. 424. 

Clause (aj— “Where the award haj left undetermined any of the matters 
referred to or determined any matter not referred to arbitration.’*— The gronna 
for holding an award to be invalid on account of Its not disposing of all the matters refer- 
red. appears to be that there is an implied condilioo in the submission of the parties to 
the arbitration that the award shall dispose of all This condition may be waived by the 
consent of the parties before the arbitrators —jlfohwrtd Pam v. Stilt's Bant, 211. A. 47 t 
21 C. 590(PC ); Dos V. Shtv Deaf. (1913) P. B. 332: 22 1. C. 811 Sjnaneitdra 

Suresc/io/tdra, 6 P. 556 : 100 1. C 821 : A. I R 1928 Pat. 7. Where there was no distinct 
and separate finding on each of the issues, but there was a decision on the whole matter 
■ ’ ’ - • • ' ’ • any of the matters 

■ re coasideralioD — 

/ I • •• ne is not necessary, 

when the whole matter in issue between tbe parties is. decided by the atbittato^.— 
Ghulom Jtlani v Muhammad Husson, 29 I A. 51 t29 C. 167 (P. C.): 6 C. W. N 226: 

4 Bom L R 161 ; 12 M L J 77 : 25 P. R 1902 

In a suit for partition and for settlement of accounts, the arbitrator to whom the 
case was referred for determinatioD made an award only with reference to partition, but 
omitted to settle accounts, ifetd, that the Court had acted erroneously fo confirming tne 
award before the accounts bad been settled, inasmuch as the award had left 
rained a very important matter, pis , the settlement of accounts ; and .that inc 
Court should, under this rule, have remitted the award for the reconsideralio 
of the arbitrator . — Sadtk Ali v. Itndad AU, 3 A 286. %Vhere several issues in a suit ate 
relerred to arbitration, bat the arbitrator makes his award deciding only some oi tne 
issues, the award must be remitted for the determination of the other matters raised m 
the case — Jonardon v. Sambhu Nath, 16 C 806 . 

In cases where a reference fo arbitration is made by the order of the 
Court may remit the award for the determination of the matter left undetermined 
para 14 of Scb. II : but in the case of an arbitration without the intervention o tn 
Court, para. 21 of the schedalo confers no sneh power on the Court. — ”• 
Banwori Lai. 4 P. L J. 394 : 48 1. C. 711. 

Where the arbitrator deterraines matters not referred to arbitratibn if 
the Court to remit the award to the arbitrator once aga.to ^Abdullah v. Ah SloraHna, 
12 L. L. J. 314 : 131 1. C. 303 ; A. I. R. 1931 Lah. 215, 
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Where reference to arbitration proves abortive. — \Vben the arbitration agreed 
to by the parties proves abortive, the Court has no jurisdiction to send the case to another 
arbitrator of its o^vn motion without the consent of all the parties. The Court can 
supersede the award or remit It to the original arbitrator but it cannot make a fresh 
reference to arbitration. — C'lUiiJra v. Patiram, (1921) Pat. 170 : 2 P. L. T. 277. 

"Unless such matter can be separated” — Where one portion of the award 


An award that goes be) ond the terms of reference to the arbitrators is to that extent 
ji/fra rircs — ftaja'i Mohammad Mvmtos Ah v. Sak/'awatAh, 28 I. A. 190: 23 A. 394 
r(P. C.): 5 C W. N.8S1. 

Clause (b) — '* Where the award Is so Imleflnltc as to be incapable of execu- 
tion.” — Under Cl. (6) of this para, the award Is to be remitted when it is so indefinite as 
to be incapable of execution But the fact that a particular expression u^ed in an award 
;is capable of more than one interpretation does not show that it is indefinite . much less 
that It is so indefinite as to he incapable of execalton The expression m such a case has 
to be interpreted in execution proceedings conseqoent on the decree following the award.— 
Raghurjj Bihadtirv Rajci/iifur, 35 1 C 761 :3 0 L 3-258 

Where an award, was remitted back to the arbitrator on the ground that it was 


The mere fact that the amount is not actually ascertained or calculated by the 
arbitrator is not sufficient justification for bolding the award to be uncertain , for the 
principle will apply that that is sufficiently certain which can be made certain -^Nat/'u v. 
Atdul Ghaut, liOl C 726. Anawardisnot incapable of execution simply because the 
executing Court will have to make an enquiry into the various circumstances before 
determining what each part) is entiiled to get — Ihtd. 

Clause (c'— ‘Where an objection to the legality of the award Is apparent on 
'tile face of It' — An award defective and illegal on (be face of it, should be at once 
remitted to the arbitrators.— f-KcAwee Nnrairt v. Pylt. 2 N W. P 150, Ram Kurn 
V. Za'ura. 101 P R 1868, Uarain v. Kanhe. 3 P. R 1672 But where there is no 
. illegality apparent on the face of an award, a Court cannot remit it for re-consideration — 
Nanah ^.haitd V Ram Nariyan,2 A 181 (F. B ) 

An error in law on the face of an award, such as will justify the Court in setting it 
-aside, must be an error in some legal proposition, to which the arbitrators have tied 
themselves, the same being found in the award or a document actually incorporated 
therein, and form. ng the basis of the avvard — Cftampsey Bhara & Co v The Jwm} 
Balho Spinning Co , 50 I A. 324 : 47 B 578 (P. C ). A. I R. 1923 P. C, 66 . 73 I. C 436 * 
44M. L. J. 706 38 C L. J \30 . Saleh Uahomedv. Nath'som .1. 54 1 A. 427 : 55 C 126 
(P. C ) : A I R 1927 P. C 164 : 104 I C 476 : 29 Bom L R 1150 - 53 M. L. J, 18 . Ram 
Devi V Gaiteshi Lai, 48 A 475 ; 95 1 C. 416 : A. 1 R. 1920 All 501 See also Sreelal v. 
ilItJdan. 52 C. 100 : 83 I C. 49 : A I. R. 1925 Cal. 599. An error of law exists only when 
in an award there is stated some proposition which is opposed to law and when the 
• erroneous proposition is made the basis of the award But the msre use of the 


the law of limitation doe 
for setting it aside (50 M. 
\to) — Alafjappa Cheitiar 
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A.. I, I?. 1931 Rlad. CI9. Where I he arbitrator fiou hcre Mated that he was following the 
Imamia Law ol Succession bnl he was simply following his own views ns to what was 
right and proper in the circumsttmcM ol llie fninily. it was held there was no error of Jaw 
so as to vitiate the award.— Afflho»M«x«f Ycusuf v. VTilavat Uusaiir U3 I. C. 765: 
A. I. R. 1920 Oudh 1:50. W. N. 1001. 


This section amhorlfcs II Court to remand a case, to arbitrators for reconsideration 
when their award contains miataVes. omissions, or defects, and the award, on the refusal of 
the arbitrators to reconsider it, becomes «kZ| ntul I'OAf. without ' proof of corruption or 
misconduct. — 5fo7iu« KfsJiexr v. DtiocfruM Sfiff/tm, 7 W. U. 40&. 


A case involving questions of Hindu law having been referred to arbitration, the 
arbitrntor dfculed the case against the plaintiff. The plaintiff obtaining the opinions of 
certain pundits In his favour. appli«I to the Court (o remit the award. The Court 
accordingly remitted the award withthe opinions of the pundits, requesting the arbitrator 
to rfconsider them. The arbitr.ator having refused to net fnrthcr, the Court proceeded 
to determine the suit and gave the plamttff a decree. Hrftf, that theie being no 
iltcgaliiv .apparent on the face of the award the Cottrt was not justified in 
reiniliing the award, or setting the award aside, and proceeding to determine the suit 
icselt — V. Rrtm.A’rtrflyoii. 2 A. 181 (F. D.) (referred to inCewpe v. Vrfsfiflrt 
22 M. 202). 

Where six arbitrators were appointed but they did not all take part in the proceed- 
ings, u was held that the award so passed bv the arbitrators was itiTaltd on the face of it 
under para 14(c) of Sch II of the C. P. Code — A*cif» C/mroxi v. IG A. L. J. 

307 M5 I C. 51 


A reference to arbitration provided that the arbitrator should determine the case 
after he.’uing the evidence and that if one of tlio parties failed to appear before him, he 
should h.n f power to proceed to hear the evidence er /wrA*. /Jc/if, that, pa the pjaintiffs 
failure so appear before the arbitrator on the d.sy Cscd for trial. t)>c arbitrator could not 
make an aw.aid vvithcnl taking evidence but should have precerdtd to hear the ev'fdence 
of the other side. /feW, also that the award so made without taVfog any eviden« 
could not be set aside by the Court on the plamtiffs* application under Oa Ia, r. 9, 
C. P. Code, but should be remhted tinder para. 14 of Sen. H of the C. S, ® 

arbitrator for rcconsideratioDS tf a proper case was made out by the plaliuiff to cxcMO 
ids absence before the arbitraior — GqiMl Chatt^ra v. KMtr^ Mcfiitit, «2 C. \V. 033 f 

4CI.C 195. 

Where a suit was referred to arbitmtiou for the dttertnioation of the only rmestion 
whether a Hisdu was hot n bUnd nod tlierefoie ool entitled to inherit and the 

made on award whereby the bhod man was declared to be entitled 10 «>’ '• ■ • \ 

certBiR portion of Iho properly . it was held on on oh*"*'' ' * ' 

this para Ibflt the award was nPt so r""'- * • • • 

sideiBiion of the nibiiintoi — A?«rrf<Tn . " ; *' . *' •* 45 

I. C. 644 

Port of the award ennnot be ^■.lI*»ncd —There is 'oo provision in 
Procedure Cede by w hich n portion of bo award may be remitted,— Twrsi i?fl»»i v. .• 
24 A I. J 705 • 96 1, C 331 . A. I. R. 1926 All. 567. 

P lender— Wltelher can be Arbitrator.— A geatlemao.of the legal ptofess'^^ 
not heceme iccomretcot to net as so aibiitAtot merely because on some occasiocs 
CDgagfd by cue of Ihe parlifs i»s their pleader , Hajittfirer Koth x. AbilvJ //«*»♦" * ' ' 


391. C 767 

ArPeat.—Ko appeal lies frero no order under this para remittiog an a»ntd to the 
teton'idciaticn cf the nibitraior* \N here an award is remitted to the recoDsidcratioo o 
the nshiiratot. ard a decree IV passed »n accordance with the revised award. 
hes from ihe decree on the groond that the order of remittal was v>roBg.— _ 
V ?1 M. 479. n.J!iU tf Balhsff \. Rum Chavtiut, 6 'L.l. }.SD(3i»-* I- 


IS. (1) An award remitted under paragmpij 14 
Qreuuda for set- becomes \oid on failure of the arbitrator or umpifc to- 
ting aside award reconsider it. But no award shall he set aside. 

except on one of tlic following grounds, namely : 


(rr) corruption or misconduct of the arbitrator or umpire; 



Sch. 11. 
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{61 cither party having been guilty of fraudulent concealment of 
any matter which he ought to have disclosed or of wilfully 
misleading or deceiving the arbitrator or umpire ; 

(c) the award having been made after the Issue of an order by 
the Court superseding the arbitration and proceeding with 
the suit or after the expiration of the period allowed by 
the Court, or being otherwise invalid. 

(2) Where an award becomes x'oid or is set aside under Cl. (ll» 
the Court shall make an order superseding the arbitration and in such 
case shall proceed with the suit. [S.521.] 

COMMENTARY. 

Alterations la the para. — This para, corresponds to S. 5-1, C. F. Code, 1882, 
-with several alterations and additions. 

The words "OM /ai/Mfc" have been substitated for the words "on the refusal,” after 
•the words "becomes void ’’ 

The words "and proceedtug teith the suit or after the expiration of the Period atlaW’ 
^d by the Court, or being otva/fd" have bees added to Cl. (e),and the last 

para. o( S. 521. which raa as follows : "and no award shall bs valid unless made within 
the period allowed by the Court" has been omitted. The object of the addition of the 
words "or being otherwise invaltd" will appear from the following report of the Special 
Committee. 

.T>. .1., j A- — .u, — -eported in 25 C. HI (which followed 

, ■ • ■ ve have inserted the words “or being 

the present Code. If, therefore, either 
, he can apply to have it set aside.— See 

the Report of the Sj>eci<rf Committee. 

Sub-sec (2) is new. 

"Gut no award ahall be set aside "—There is a clear distinction bstween setting 


of Sch. II and a Court has no autboniy to go loto the question of the reasonableness of 
the award V Abdul hhani, tl9 I C 7’^:A I R 1930 Lah. 22. 

‘ Corruption or misconduct.” — The word "misconduct" does not necessarily imply 


Riyasat All, I Luck. 139. 3 0 W N 279 : 93 I C 446: A I. R. 1926 Oudh 307 The word 
‘misconduct’ does not necessarily or at all imply anything in the nature of fraud It 
•certainly may inclode cases where the arbitrator has failed to perform the essential 
duties which are cast upon him as an arbitrator as he is occupyiog a qnrrst judicial 
position— BAopi/tffv CAi»«a«i/a/, 52 B 116 • 30 Bom L.K 92 107 1 C 707:A I.R.1928 
Bom. 49. The word ‘misconduct’ simpiv means legal misconduct. — Awammal T. 
Naraittr/^. (1927) M.W.N 917 

The term 'misconduct" in S. 521, C. P. Code. 1832 (r. 15), does not necessarily imply 
■"corruption.’ — Kali Charan v. Sarat Chunder, 30 C. 397 : 7 C. W. N. 545. 

Perversity is misconduct within the meaning of S. 15 of the Second Schedule of the 
-C. P. Code, and a Court would be justified i.-! setting aside an award on tlat ground.— 
Jiga Tct y. Kga Kasini, 5 Bar. L. T. 55 1 14 I. C. 978. 
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Where one of the questions referred to arbitrators was whether certain mnulcis used 
for stampini; m.srks on cotton poods bclonpcd to partners Z« and K or ioK alone and the- 
award stated that both parties slmuld have the riplit to use the moulds ; /ir/if, that the 
award was bad because of the technical misconduct on behalf of the arbitrators that 
they did not attempt to decide the real question at issue between the parties and that the 
point could not be separated from the other point. — Jxhiaratrt v. Jiol Chaitd, 125 I. C. 
824 . A 1 R. 1930 Sind 103. 

“Acts amounting to misconduct .” — The folhxt injects have been held to amaint 
to "tmsccitducV' vitlnti the tncaittnff of this fetra. affording prciitids forscttitHJ n’ltae 
nti award : — 

Proceeding with the arbitration in the absence of one of the arbitrators.— 
rajti V. Daptroju, 12 M. 113; iiattd Ram v. Faltr Chand, 7 A. 52i‘, Bettodc x. Pf on 
Chandra. 14 C. L. j. 143. 

. eld 


Raij Nath. 20 C. 36. 

Irregularities in procedure which amount to no proper hearing of the matters in 
dispute amount to misconduct on tlic part of the arbitrator.— -AonV Bcnam v. Badrnddin, 
36 A 336(P. C.): 23 1 C. 625 j 18 C. W. N. 755; 19 C. L. J. 484 : 16 Bom. L. R. 413: 
27 M L. J. 181 Where an arbitrator was asked to decide certain Issues and he dccitica 

them on an inspection of the locality without faking any steps to call on the parties i - 

produce evidence, held, that it was a case where evidence had to be taken and ,vl 

the award was Mtiated.—Ayyrtmmol v. Narattappa, (1927) M. W. N. 
nature of the dispute is such that it could not be settled without evidenw ; 

IS guilty of misconduct when he examines no witnesses.— v. tiuta 
A. 1 R. 1931 Lab 65 : 130 I, C. 833. 

Hearing and receiving evidence from one side in the absence 
pbing the other side the opportunity of meeting and answering 7 . Afr-niv 

within the meaning of tilts rara.:C«w/;V y.Cr<aider.lBV.ZOO; m^ 

Abdul Hatnid, 7 I. L. J. 463 : 83 I. C 161 : A. 1 R. 1725 I^''h. 570; Veu^atasubbayya v. 
Venhainrainanayi/a, 126 I. C 735 : A. I. R. 1930 Mad. 646. 

Refusal of arbitrator to hear witnesses produced by the parties amotin^ to judical 

misconduct within the meaning of this para.— ^^rTMtmVnts* 
Receiving documents from one party and basing the award upon .j-l 

without giving the other party an opportunity of seeing those documents 

the inferences deducible therefrom, is misconduct within tlie meaning of P 

Delhi Clcfh & Ge«er<Tl Mills Co. v. Kidari PershaJ. 64 I. C. 363. 

— •-'-.obtained. — 

, 49 1. C. 303; 

■ ■ ... • -ba R<ui* T‘ 

■ ■ If interest m 

any one of the parlies or the subject matter of the reference.— v 
25 C. 141; Mahomed v Hahiman. 29 C. 276; v. RtUasat. 1 Luck 

I. C 446: A. 1. R. 1926 Oudh 307; or improperly adding another to iW 
amounts to misconduct within this para.— PAirtrM v. Daroran, 7 J». 
ignoring the evidence and deciding on his own special knowledge. — Copatan 
iiaraf/irna. 50 M L. J. 514 : 95 I. C. 740; A. I. R. 1926 M.-id. 752 

a suspicious entry in an account book without 


Taking third party’s opinion 
. on (he pj - . . 

part of the 


upon (he parties to cxplain^the suspicious'entry, amounts to judicial 
— - arbitrator.— Rirwc/mnrf v. Bula Ram, A I. R 1931 Lah. 65 J 130 • 


1927 ■ ■ ■ 

Making an award after a delay of 5 years ; the mere fact that 
during which he should make the award was immaterial, for in such a case ‘*7 . . jq, 

vhould pass the award within a reasonable time . — Bhogilal v. Cliwiatiial, oi 
Horn. L. R. 92: 107 1 . C. 707: A. I. R. 1928 Bom, 40. 
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X:*; i~ ' ” -tiled that arbitral* 

' ' _ * barations, but it is 

ors. Therefore an 
• • short time and did 

‘ arbitrators is not 

‘ . ■ : . 4 P. L J. 394: 48 

I. C 711 ; Curset}i v Crca-tfer, 18 D 299; Ram Hath v. Ram Ratijan, 07 I. C. 866. 

There is no misconduct of an arbitrator in having made private enquiries or examined 
evidence in the absence of a party to the arbitration proceeding where that party by his 
OMTi conduct waives the objection he had to such a procedure. — Dayaram v. Karaittdas. 
119 1. C. 529 : A I R. 1920 Sind 200. 

Where the parties knew that arbitrators might be examined as witnesses and two of 
them were so examined subsequently, each on one side; field, that the award and decree 
were not vitiated . — Qrcjendra T. Purnachandra, 58 C. 269 : 34 C. W. N. 689 : 129 I. C. 
428: A. I. R 1931 Cal. 53. 

Acts not amounting to misconduct — ^It is not a valid objection to an award that 
the arbitrators have not acted in strict conformity to the rules of evidence.— S«/i^ v. 
Gcbindacharyar, 11 M. 85; flfoimj; S/ittv v. U Mtn Nyim, 3R 387: 91 1. C. 659: 
A. I. R 1925 Rang 383 Perusal of a letier marled ' without prejudice’ and which was 
consequently inadmissible in evidence and which was subsequently rejected by the 
arbitrator, was no misconduct so as to vitiate the award simply because tbe reading of 
the letter might possiblv have prejudiced the mind of the arbitrator —Das & Co. v Broach 
Eleeiric Supply, iO Bom L.R.90: 1081 C. 18* A I R. 1928 Bom. 55 The extent to 
which an arbitrator may seek outside advice upon matters of law is difficult to prescribe 
in general terms Where the language of the award indicated no more than that the 


(1931) A L. J 1116:61 M. L J 623:34 L W 67:8 O W N 1066: 134 I C lOSO: 
A. I R 1931 P. C 289 It is not misconduct on the part of an arbitrator 
to delegate, to a third person, the performance of acts of a ministerial character, so long 
as he exercises his own judgment on (he matters referred —Btiia v Mtmtctpal Commifiee 
o/Lahore, 29 I. A. 16S 29 C 854 (P. C ) :7 C. W N 82 : 4 Bom. L R 673. Misconduct 
cannot be presumed from the fact that the arbitrator is the relative of one of the parties — 
Naittsukh v. Umadat, 7 A 273 From the mere fact that the arbitrators failed to 
satisfy the Court that their delay was due to the negligence of the parties or other proper 
causes, it cannot bs presumed that they acted fraudulently Savlappa v Dev Chand, 
26 B 132 An award cannot bs set aside on the mere surmise that the arbitrator has 
been partial v Vtnadat, 7 A 273 An award is not ritiated by material 
irregularity by reason of the fact that one of the arbitrators used knowledge obtained 
by him privately, provided he communicated that knowledge to the other arbitrators 
in the presence of the parlies — Sheik hlohf dm y Ramastcumf, 41 M L J 276. 

The absence of an arbitrator cannot be deemed to amount to misconduct where it is 
clear that no business of a disputed character was gone into during the absence of tbe 
arbitratcr and where the decision is that of all the arbitrators (relj mg on 2 C L. J 61) — 
Brojeudrav Puntachitndra. 58 C 269 : 34 C W. N 689: 129 1 C 428. AIR 1931 
Cal 53 

The mere fact that the arbitrators questioned the parties as to their respective cases, 
would not amount to misconduct so as to vitiate an award, unless the parties were denied 
the opportunity of meeting (he representations made by the other side — Ranuxsii-arnty, 
Subtler, 24 L. W 482 • 97 1 C 478 : A. I R 1926 Mad. 1138 

Absence of notice by arbitrators that they were prepared to receive evidence, when 
the reference itself implied that no further evidence was to be produced, does not render 
the award invalid . — Yerra Venkata Reddiy Krishna, 1061 C 331: A 1 R. 1927 Mad 1010. 

An award based entirelr or almost entirely on evidence, the arbitrators only using 
their own personal knowledge in understanding and appreciating the evidence, is not bad.— 
Ijenka Polipillai Atiimanna, 114 I. C. 367 : A. I. R. 1929 Mad 144 {distinguishing 
A. I. R, 1926 Mad 752) 
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An award is not illegal by reason ol the acceptance, by the arbitrators, oi the offer 0 / 
a fee for their services, such an acceptance not involving any misconduct on their part.— 
Subraya v. Nanjunath, 29 M. 44. 

Where a particular arbitrator has been selected only bccause’of bis personal knowledge 
of the mailer in dispute it would not be a misconduct on his part to use bis personal 
knowledge in coming to a certain decision, although in such cases it is desirable that he 
should tell the parlies what his personal knowledge is and give an opportunity to adduce 
evidence sufficient to vary his views . — Daujatsing v. lioitia Atietudsitig, 97 I. C. 675 ;28 
Bom. L. R. 86: A. I. R 1926 Bom. 527. 


Claude (b)— Fraudulent concealmenl.— Where the arbitrator is directly 
interested in the subject-matter of the hu'gaiion in that he would get a share out of the 
money which mav be decreed to the plaintiff on the strength of the award, and the plain- 
tiff does not disclose this matter in Court when the case is going to be referred to bis 
arbitration, he, the plaintiff, can be considered to be guilty of fraudulent misconduct, and 
the case comes within Cl (6) of this para . — Yusuf Khan ^ . Rtyasai Alf, I Luck, 139 : o 
O. L J 224 : 9T 1 . C. 446 : A. I. R- 1926 Oudh 307. 


A Court is justified in holding that an award is not valid and binding upon the 
defendant when the arbitrator was tne retained pleader of the plaintiff, and no disclosure 
of this fact was made, before the arbitrator was appointed, to the defendant who was 
consequently unaware of it.— ffirli Prcsanno v. Kant, 25 C. 141 ; Mahomia 

Wfchidiidtitti V fftrktmaii. 29 C. 278 ; 6 C W. N 235. 

Award made after the explratfnn of the period allowed by **** 

The words "or after the eipiration of the period allowed by the Court bare wen 
to sub cl (c), and the words “ and 00 aw-ard shall bs valid unless made 
allowed by the Court ” which occurred ir ‘ * ’ 

atioo IS that the only remedy now opsn i 

that It was made after the expiration of . . . ...h* ,»• hiijiu 

under this para, to set aside the award. If no application is made to « 

under this paragraph, or if the application is made but refused, the award b- • 

and no appeal mil lie frno a decree bj,ed upon the auatd.-SM6 Knsfo f “ /j 
Satts Chandra. 39 C. 822 {followed in Kakan Singh v. Mohan Lai, 34 l t-. 1 / • 

P L. R 1017). 

Paragraph 15 or Sol. U ot the C P. Code does 
time jc a nullity. The award is merely voidable and if not sought to n!f,i paito 
within 10 days from the time when it was filed, it is binding upon the parties. 

Kutnan V. Ufendra Kath, 4 P. L. J 265 ; 50 1. C 52. 

Tt„ c i;,T . ' . -_j — ja of time was a nullity.— 

Under S, 5.,1 < ^ u r i73 • Sit'isci* 

Bt’/iori Dns V. /fo ■ • la 1 A. 55 : 

Venhatagopalam " \ ' ■ j® reversing 

13 A 300 (P C) .■^•|he®oScd fixed by 

10 A 137, It was ’I” y fheiim® 

the Court's order, but was made after the date given in_ the last order exten 
for Its delivery, t/ie award was invalid. Theabove Privy Council case wa .1 merelv 
Ram Monohur v. Lai Behari, 14 A. 343 But under the pr^ent para ' * ^ct. 
voidable, and if not set aside within Ibe period provided by S. 158, i-im 
is binding upon the parties award 

Obiectlon to ifivnlM/ty of award when to be taken —An °bi«tioo 
on the ground ilmt it is invalid must be made at the time when it is fiJed- n 
IS then taken, or If it is made and disallowed, the party obieciing jsinal, 26 

matter by way of appeal from ibe decree.— Afa/iomcd virfft Asiimf v. vat 
Bom. L R. 17J (26 51. 47 • 31 A. 450d»5W ; 36 B. 305 re/d. o«). 

Or being otlierwlie Invslfd.'*— These words at the end of .(^^iltee ; 

The object of adding them will appear from the fcilowing report oi the Speci . p^p 53 „,to 
"To meet the difficulty expressed in the case reported in 25 ^ have 

' ois’sziojibe 

■ ■ ■ 3 any groopd he 

antioRive effect 

■ hcial Comm'»t«' 

• 6 C. W.N. 22 0 
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4 Bota. L R. 161 IJ M. L. J. 77. ftnJ foHowetl in CluiiniMn of the 
JIfufiici/vThiy V Stftf StTtikar, 3J C. hW (9J1) 

The words '‘or teiOR olheroiie invalid'* in Cl. fr) should sot he re^id as 
.ejusJem gcttcrts with (he other cases meononed m (hat cUu>e aid arc not resiricicd 
to cases where an award is Kid nn grounds liVe want of jorisdicintii On ihc olher hand, 
they are meant to include all cases ni invalidils*. on croundv other ih.an thosp mentioned. 
It is open (o a minor by a sun instituted eititcr llirooRli .a Kiiardian or when he attains 
majority, to impeach an award 1{ he can prove th.st his {;tiardian was j^rosslv n'ttlitjent or 
acted fraudulently in conducting the procccdincs before the arbitrator 
tiarayana v. Ham C/ii7»>(fr<r, 34 M L J 7l : .!i M L T 87 But see Diimit \ oatiQtiilhar, 
34 C. \V. N. 813: 130 I. C. 137 : A. 1. R. 1931 Cal. 109 and Cdenur ISihi \ MhIus Saoutil, 
53C.638: 35 C. W. N. 233 ; 33 C. L. J. 298; 13u 1- C. .:(W : A. I. R. 1931 Cal Jll. where 
Jt has been held tliat the aaid words refer to the invalidity of ihe kind referred to in the 
preceding; sentences of the said clause as for instance the award iiavntit bein,; made after 
an issue of an order by tlie Court supetseding the arbitration and procecdint; with the 
suit or after expiration of the period allowed by the Court: S. 15 assumes .a valid 
reference to arbitration and onlv contemplates cases where the propriety of the award 
on the b.ssis of such a reference Is in question 

The meaning of the words “or being otherwise Invalid ” m Sch. II. para 15, C P. 
Code, and the doctrine of finality of decision either upholdini; or rcjcciinR o.>jeciions to 
.an award explained with reference to the ruling in the Full HcneJi casj of //tiftmwi v. 
.hachiya, 12 A. L. J. 57 : Kauhatya Lai \.Jatjatmalh Pratad, 43 A 305 . 19 A I.. J. 33. 

Where an arbitrator, la a reference pending a suit, trc.sts a Person, who is not a party 
.to, the suit, as a party to (he arbitration and decides disputes brlween parlies to the suit 
or any of them and sucli person, however just awl c«juiiablc the .award m.sy be, “ it is 
otiicrwise Invalid" within tlie meaiiins of para. 15, sub-cl. (c).— I<»/irr<r»i v Dalthand, 
. A. I. It 1927 Sind 193 : 101 I, C. 802. 

An award is invalid if the arbitrators go beyond the scope of ihc suit and decide 
matters which are not ia suit and which concern persons who are not p.nrties to the 
suit.— Rtfw Pratap v. Durga Prasad. 28.0. W. U. 42» : 83 1. C. 300 : A. 1. R. 1924 Cal. 


3fa/iint/m.'44 C. L J. 224: 98 I C 803: A 1 K. 1927 Cal. 52 

Where the parties agree to be bound by the unanimous opinion of the arbitrators or 
by the opinion of the majority in case of difference, the Court has no power to force upon 
the parties the award of .the umpire alone. — Atjax AH v. Zohra, 134 I, C. 39 : 29 A L J. 
•9U6: A. I. R, 1932 All. 76. 

Where the agreement to refer to arbitration was vague and indefinite ami did not 
clearly lay down the powcr*of the arbitrators in dealing with the subject-matter in 
> dispute, and it was not possible to make out what powers were intended lo be conferred 
upon the arbitrators, //efff, that the objection to the validity of the award was well- 
founded . — Bittdeasuri Pershad v. Janhee Pershad, 16 C. 482. 

.1... - .I... -...t.. «, awarding the shares 

. ■ • . • ■ . Tiia Law but he was simply 

■ ■ ■ , ■ n the circumstances of the 

• ate the award ^Mohamnuzd 

■« .,'■■■ ... A . 929 Oudh 1. 

The words "or being otherwise invalid" should not be taken as including the 
-.question whether there was a valid reference to arbitration — Mahadeo v. 50 A. 

955: 110 I. C. 881: 26 A. L. J. 1009: A- 1. R, 1928 All. 740: Dttrga v. Gangadhar, 
34 C. W. N. 813 : 130 I, C. 137 ; A. I. K. 1931 Cal. 109. 

There is nothing wrong in parties agreeing to abide by the award of a majority of the 
larbitrators even when one of the parties IS a minor represented by a guardian (distm- 
.guishmg A. I. R. 1923 Mad. 301 and 38 M. L. 1. 145) — Lenka PoUptUat v. Ammantia, 114 
I. C. 367 ; A. 1. R, 1929 Mad. J44, 

The arbitrators have power to decide the question of jurisdiction. Tliey may err 
iJn Jaw for they are judges of fact as well as of law and such error will not vitiate the 



2060 


CODE OF Civil. PUOCEUURE 


Sch. H» 
Paras. 15 , 


award Where the arbitrators proceeded on a view that there was no pre-existing walcf 

and that a wakf which was to come into existence couid ba separately managed and no- 
objection was made to the decree at any later stage ; held, that the decree is binding on 
the parties and that it could not be said to be a nullity merely because the arbitrators 
wTonglv decided a mixed question of law and fact (referring to 29 C. IC7 (P. C.)). 
Kadau Mohan v. Sarain.TS K. L.J. MO: 117 I. C. 301: A I. R. 1929 All. 521. 

The Court has jurisdiction to entertain obiecttous to the validity of the award 
separate suit for that purpose will not lie. The remedy be® under para. 15 (Ij (c) of the 
second schedule, — Haojt v. Raiansi, 54 B. 696: 32 Bom. L-H. 3S9: A.I.R. 1950 Bom. 431 : 
126 I. C 305 


The Limitation Act is certainly applicable to arbitration proceedings but 

not necessarily follow that awards w* ' * * ' 1 

Limitation Act are nn that account 
I C 522 • 34 L W, 507 ; (1931) M W. ‘ 

Sufc'Clauae (2 ) — When the Court supersedes an award, it shonld give the parties 
time and opportunity to present themselves in Court and to produce evidence — AnsM 
Rts/iorc V. Bautt-art Lai. 27 A. L. J. lOO . 113 1. C. 749 j A I. R. 1929 All. 259. 

^ppeal —Except in the case provided by $ 10-1, Cl. (<r). no appeal lies from an order 
under the paragraph setting aside or refusing to set aside an award.— 'Zofinf . 
TaslimuJi Mtssa. 89 1. C 404 * 23 A L. J 891: A. I. B. 1926 All. 33. If the objecNO? 
party does not appear in support of the objection, the Court has no option but . 

judgment in accordance with the award — Raghunaih v. Bridhi Chan, 3 P. 839.' 

AIR. 1924 Pat, 603 : and the decree made thereon cannot be set aside under Or. » 
r. 13, because It IS not an cx parU decree v. Bn'dhi Chan. 3 P. » J 
I C 26. AIR 19:4 Pat 603 ft has been held by the High Courts of Calcutta, Mayas* 
Bombay and ibr Chief Court of the Punjab that though no appeal lies from y ^ .v- 

setting aside an award, the legality ol the order may be challenged on appeal from 

decree that mav ultimately be passed in the suit.— Ac/iMf/iir'/y'* v. Thtmntayifa.Jlal. » 
Damodar v Ra<jhunath. 26 B SSX.Jmna v. Mu^rah, 97 P. R 1912: I33 P 4- 
1912 i0r>P. \VR 1912: 15 1. C. 62 Amhtca v. Rad’jar.nZ. The AHatiaoau 
High Court took a contrary view m Ganca Prasad v Kura, 28 A. 408. 

Revision — An order sett’ ' ' “ j Apen to 

revision — Kaltcharan v Saral 5 t"*C 

73IC4r,4-A r R l923Bom. •' ‘ 4 105 

502-A J h, 25 All 458 But ao order supersedingarfaitration may beatfackeit “ 

in appeal from the decree in the suit. — Ri/dra Prasad v. Mathura aside 

A 9ie B'Jl C 173- A. 1. R 1925 All 566 An order under this the 

an award on the ground of the arbiiralor’s mlscondaci, is not suoject to rew - 

High Court in the exercise of the power conferred on it under S. 115,— wHinr 

V Lckhnrj.S A 293 . Daiuadar Trtntbafc v. Roghiiunth Han, 26 B. 551; A 

V Ja,nsh.-tj,,34nom L R. 376 . A. J. R. 1932 Sam. 232 :A38 I. C. 215 

Where an award was supersede:’ on the ground that the umpire set 

plaintiff bnt this was not proved : Ac/tf that the order was invalid in law ana . be 
aside in revision . the Court has inherent power to pass such an order but it ^ . qjg. 
exercised only in extreme cases — Bhola Math v, Rtrghunalh 51 A. WO : 27 h 
A 1 R 1920 AU. 743. ' . 

An order setting aside the award on the ground of technical misconduct 

arbitrator and resuming cognizance of the sun. is not a decision of a case an j(j29‘ 

quenlly not rcvisable. — Can^a Prasad v 3?<rm 5firr€«'« 6 O. W. N, 813: A. 

Ondh 493 

16. (1) Where the Court sees no c.*iu3e to remit the 

, . . of the matters referrctl to arbitration reconsi 

ft ft ♦« manner aforesaid, and no application ha ■ 

award ^ made to .«:ct flsidc the award, or Ihe Court has re 

such application, the Court shall, after 
majeing such applicalion has expired, proceed to pronounce jung * 
according lo the award. 
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(2) Upon the judgment so pronounced a decree 5hall foilovv, and 
no appeal %hall he from such decree except in •-o far as the dcctcc la in 
excess cf, or not in accordance wuli, the aw.ird [ 5 . 322.] 


COMMENTARV. 

Alleration5 In the psra.— Si)l>>rule ( 1 ) corresponds inparns 1 and J of B. 522* 
C. P. Code, will) this madiftcaUon that the \sn’<l /•rwiofiurt’if" has been siibsinincd for 
the word " give *’ 

The third para, of S 511, s,I.ich ran as follows, ‘ cr 1/ the uvitrJ ha% bect\ submtHtd 
to it in the form cf a social tase.accrdutg /oir5<tf« o/imipm rti ««f/i msc ' Jias l>een 
omitted 

Sub parj (2)—'* No appeal alialt lie from auch a decree except In ao far 
as the decree Is In excess of. or not In accordance wllh. the award." — Sub- 
para (2) corresponds to the last para, of the old section, ssiih some alterations and 
omissions: the old para is reproduced here lor the purpose of comparison • " V{*m the 
judgment io fjxven. a decree shMl follmc.ond tholl be cn/i>rfe)f in manner fraetded in 
r/n's Cotfe/ur //le execution o/sftcrees Soaff^ai shall he front such dicree exceft tn so 
far as the decree is in excess of, or ttrl in accordance trif/i. the ovitfd " 

This paracraph Rives effect to the " principle of finality" of awards. b> declaring that 
no appeal shall he from a decree based on an assard. except in so far as the decree is in 
excess of. or not in accordance with, the award —Ghuiam Jtlant > hluhantmad Hussain, 
Vi\ K iOC, \<i71P.CV. <>C.\VK-n<>*. A5\s>m. U Pi. % llanirttf 

V. Sundae Lai, 35 C WS tP.C.f : 35 I. A. S3 : 12 C W. N. 585 : 7 C. L J. 520 ; 10 Bom. 
L. R 581 ; 18 M. L J 266. 

"After the time (or making an application to set aside an award has 
cxplred."*-'Tlie period of limitation (or an application to sci aside an award is ten days 
from Its submission to the Court under Art. 158 of the l.imitalion Act (IX of 19C8) The 
date of submission of the award to the Court is the date on which the award is receiied 
by the Registrar of the Court.— A’obin /ui//y v. *l*M6if<i. 5 C. W. N. 813 In Sova C/i>rit<f 
T. Hurry Dux, 46 C. 721 1 50 C. \V. N. 260: 53 I. C. 46. it was held that It means the (hate 
of filing the award. 

Any point of objection against an award must be tahen in the lower Court. A point 
which could have been taken but was not taken in the lower Court, cannot, for the first time, 
be allowed to be taken in revision — ZJirifiiir Chand v. Dhitranitfhar, A. I R 1929 
Cal. 831 

Paragraph 10 (l)does not prevent the Court from passing n decree on nn award if the 
parties so desire without giving them lOd.-iys’ time to file their objections, if any, to the 
award -PaHi/nriTMffv.AHinV 27.10. 27 N L R 2»0; 134 I C. 282 : A. I R, 1931 Nag. 112. 

"All appeal lies from a decree based upon o Judgment prunounteJ In 
— ’ • ,'—ph, Ibough the Decree mav be In 

■ passed on an award before the time 

expired nn appeal will lie from tho 
ueciee, lu.iugu mu uccili. uu> ia. lu acLuiuaiici. with the awnnh— Ahiyiiiiiif./.ii v. Af/vrt 
Phcc;i. 29 A 5S4; v. A'amtn /»rajrt«/. 50 A 51: 102 I. C (CSt A I R 1U27 

All 614. This IS perfc-' • r — of para 16, vi's "upon 

the judgment so prono • Id bo one rniitemplnted 

by Cl (1) of para. 10— 19 A. 178 ! A. I. U 1"27 

All 120. Ti./si V. 2J.t.« ■ .\ J 704 N.v ftlsft 

tfp.T,.,- . ,r n....- ,.o. ^ o-. . . •». 1930 Rang 307 Tim Hombav, l.ahorn 
• *■ • - •iich cases the High Court mil Interfere' in 

■ . • 43 It 812: 3'J 1. C, fill! ;«i;v. 

‘ • ■ 25 Horn. 241 J h'udihirujii v. A’lmiwiif 

rrt7«,(lUl2)M. W N 12JJ ; 12 M. R 1. MW; ll/i.ijof lhlr^n^ v. .1 I.. I,. J. 487. 
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1927 All. <514 ; Rafnasv>iztiti v. Venkcrtarama, 49 M. L. J. 523 : 91 I. C 745 : A. I R. 1926 
■Mad 201. 

“ The Ccurt Shalt proceed to proaouncciudgmentaccordlngto theaward."— 
The Court caa only give judgmsm io accordance with the award, andcamotaaoa 
order (or interest to it, if interest has not been given -—.IfoftKit Lo/f v, /oy Arrmm. 23 
W R 105. Where an award is modified under para 12, the only award according to 

• ’ j no second appeal therefore 

in excess of the award, 

1030 Lah. 719. 


Held, per Mahmood, J, — The word ' award” used in the last sentence of S. 52-, C. P- 

Code,TR82(r. 16J. must bs understood to mean an award as given by the arbitrators ana 

as amended by the Court under S. 5*8, C. P. Code. f8.S2 (r. 12). The words "in ° • 
or not in accordance with, the award" used in S, 522, C. P. Code, )892{r Iw " 
intended to enable the Court of appeal to check the improper use of the power conlerr 
by S 518. C P Code, 1882 ~J<FU'(i/iar Sing/i V. Mul R/t/, 8 A 449. 

- - .... ,, -.f.. .t.* dispute to 

)Ut omitted 

. irt had “o 

power to order the sale of certain property of which the arbitrators w-cre unaule 
partition, and the sale of which they recommended on that ground.— » 
Ntstarntee, 3 C. L. R. 357. 

An arbitrator is fully justified in rejecting in part the case set op by cRher 
and ascertaining the real facts according to his own view of the evidence, A . . 
not entitled to attack the findings ot fact given bv the arbitrator on the 
the parties Whether his conclusions ai ^ 

for consideration bv the trial Court or ' 

Kharniatta. 12iJ 1 C 494 • A I R 1930 L !- 

the technical provisions of the Evidence Act and his decision cannot be 
the ground that he relied upon a document not admissible under the Act —iota. 

Apart from the provisions co-ntained in sub* para. (l)ef **5*10 from 

provision under which judgement may be pronounced on a i3S 

such a j'udgment no appeal lies under Sub-para ( 2 )— ATi/wotifPir/v. ' 

I C 8>S; 36C W N, 1009: A I li iOJ2 Cal 713 


Finality of decree In acc irdance with the award.— No with 

based on an award except in so far as the decree is in excess of or not .p c,) • g 

the aw.ird. — Ghulntrf Jtla/ii v Muhammad HassatUy 29 I. A 51 : 29 C ^ !ilj,*{y v. 
C W.N 226:4 Bora L R. 161; 12 M L J 77 .ChainnanofthePiirtieaMu»wy‘**^ 
Siva Sat/kar. 33 C 899 Bihart Lai v Chuunt Lai, 29 A- a(\r l R. 

SutidarLal 35 C. 048 (P C ). 7C, L J. 520: 35 I. A. 89: 12 C. W. N. ^ 

5B1; 14 Bom L R HG; 18 M. L J 206. Abdul Alt -r. Anxear Ali, 'noyaJ 

I>cbc;i,fr<7 Hath Sarbamamfola Debt, 8C W.N. 916; ot v. 

Chaud.ZC L / 142. IValit Mathuradass.Ebji CfwKjrscy, 29 B. 255 : l J 

Lachmau Prasad, 46 I C 785 Batefta Sahtb v- Abdul 38 M “"•.■'r'R i923 

507 : Hart Shankar v. Bam Piart, 45 A 44i ; 21 A L J 326 : 74 1 C 
All 502 ; Devat Ram v. Lachhu 31 P L R 8l : 127 I C 365 ; A 1 R ’ iiows an 

477. Vlta-n v. Hakoo, 12 L. L J 89 The only cases in which the Co excess 
appeal trom a decree based on an award are; (1) where the '^>,e award, 

of the award, or (2) where the decree is not in accordance with t -fjjuud 

No appe.i? lies from a decree in accordance with the award even on I 

that tiie submission was invalid owing to want of concurrence of all 
(A I R. 1927 Lah 362. 36 A. 09. A. I. R. 1923 All. 502. 25 1* ^ 532 

A 1. R 1924 Bom 324 foil.* 28 P. R 1916 held obiter: 25 C. ^^ralt 

pot foil) — Balkishan v. Sohan Sint/h.lVt I. C. 559; A. I. R. 1929 Lab 126; 

Walt V. Htra Nand. 12 L. 408 ; 131 1. C. 348 : 32 P. L. R. 44 ; A. I* R* Bant v, 

Baldeo V. Abdur. 137 I. C. J5l : 9 O W- N 191 ; A. I. R. 1932 Oudh 156; ^ 

Ban*.i Lai 13 L. 528 ; 136 I. C. II : 33 P. L. R. 163 ; A. 1. R. 1932 Lab. 239. u 
sionlies— 7V/Si«i7bv.(7;ms»Nirf«.49A 812: A. I. R. 1927 All. 563 ; I®- ?' where 
Calcutta High Court has held that para, 16 contemplates an aw-ard raado in a jmpugued 
there h.is been a valid submission to arbUration; where the reference V --c passed 
for want of consent of the p.irties interested an appeal will lie tigainst the ae 
on the basis of the invalid award (relying on 25 C. W. N. 032) — Durpa v.O 
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34 C. NV. N ; 130 1 C- 137 J A. 1 R. W31 Cal 100 Set. Crlffnir •». 

AhJur SamaJ.SBC 6Z3: 35 C W. N. 238: 52 C I- 130 I C 209: A- I R. 1931 

Cal. 211 

No appeallics from adccrre in icrm^ of the a«ar(l rren Ihotich the award 

Itself wa< one liable to be set a*ide as tne made Iwtond ilic dale allowed — Sfii5 AVufo v. 
Sdttsh Chofiilra, 39 C. 822. 

Where parties were added in a suit at the time of con^iderinc the obj'^ciions to the 
award and thev joined In the objections : tteld, that the) arc bound b% the decision of the 
Court and no appeal lies at their instance ■^Gurtm r fKiluir 8 L, C93 : *1 L. L. J SfO : 
29 P. L R 247 ; ICH I C 202 : A 1 It 1927 I-ah 3^2 


1. C 212 : A r. U 1929 RanR 225 

The principle of finalii> applies eren to cases where the award is impeached on 
account of alleped errors of law V Paktr ilaliMtied, 65 1 C 50: 15 S L R. 
165. Where the ground of attack on .an award h.as faded ard t) e Court has refused to 
set aside the award under para lofi). a decree nnsf bi passed in accordance with it and 
a finaliiv attaches to such a decree and the m.atter can !>• allowed to be challenged in 
rexistoa -—Aijaz Afi > Zfhra, 134 I C 30' 2‘» A I- j ‘<‘■0: AIR 1932 All “6. 

Finality of decree on frcsli award —Where the Court remits so award under r. 14 
and the arbitrators submit a fresh award and the Court passes a decree lo accordance 
with SQch res iscd award under this para no appeal lies atiainsi such decree on the ground 
that the o'der of the remittal was wrong and that the original award ought to hare 
been accepted and acted upon —Si/hWo/e /ycr V. S«hr<Tm<7/ifrt, 31 M 479: 18 M L J 485. 

Invalid aword —It was held unde^ihe old Code in a number of cases that though 


Chulamjilam'v. Muhammad Httssaift. 29 1 A 5I:29C 167 (P C): 6 C.'w. N 226*: 

4 Bom L R. 161: 12 M L. J. 77 The words *' except m so far as the decree is in excess of, 
or not in accordance with, the award.” in Cl (2) of para. lO, now make it clear that no 
appeal lies from a decree passed in accordance with the award on the ground that the award 
was invalid ^-Chairman of the Ptiniea v, Siva Sanfcar, 33 C. 699. Kattakku 

V JVayajii;ya.32 M 510 In such a case the party aggrieved raa> apply under para 35(l)(e) 
to have the award set aside —Gurnn Ditto v l^jkfiar Ram, 8 L 693 : 101 1 0.202: 
AIR 19.7 Lab 362 ; Har* Shanfcar v l?am PiaM.45 A. 441 : A 1. R 1923 All 502: 
74 1 C. 834 : 21 A L J 326 If he does not avail himself of that remedy, the award' 

becomes final and no appeal lies from the decree based upon the award — ValU v Valli, 
79 I C. 723 : 26 Bom L. R 171: AIR 1924 Bom. 324 But see Durga v Gangadhar, 
34 C. W. N. 813. noted under heading ''Finality of decree in accordance with the 
award," ante. • 

The rule prohibiting an appeal against a decree based on and in accordance with an 
award does not apply to a case where the objection is as to the inherent jurisdiction of 
the Court to entertain the suit — Ladha Ram v. RaRa Pam, 10 L. L. 1. 242: 112' 
I. C 262 : A. 1. R. 1928 Lah. 730 

Second Appeal. — Where the Court of first instance sets aside tbs award and passes 
a decree on the merits, and the first appellate Court reversing that decree passes judg- 
tnenl in accordance with the award, held, that the decision of the appellate Court is not 
final under S. 522. C. P. Code, 1882 (r. 16), and a second appe.al lay. The mere fact that 
the decree of the first appellate Court is in accordance with the award isnogroundfor- 
refusing the appeal.— Shyania C/iaran V. iVoffiarf. 8 C. W. N. 300; Catiga Prasad v. 
Kura, 28 A. 4C3 ; Canesh v. Dhthham, 3 Luck. 1 (F. B ) : 107 I C. 545 : A. I. R. 1928 
Oudh 1. But see Matharv. Fafcft Din, 31 P. L. R. 337: 120 1 C, 673 : A. 1. R ' 1930 
Lah. 219. 
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A second appeal will also lie to tbe High Court where the decree of the Court of 
.first instance is in accordance with the award, and such decree is set aside b> the first 
appellate Court. — Knshuany Jl/«f/ifi, 22 M 172 

Power of Arbitrators to review ttieir decision. — After an award has been made 
.and handed to the parties, the function* of the arbitrators cease They have no power 
.afterwards to deal with an application for revie%v of their decision — DufioSnig^y- 
Dosad Bahadur, 9 C 575. 


High Court's power of revision. — 'An order under S 521, C P. Code. 15Si(r 15). 

setting aside an award, made on a reference to arbitration in the course of a suit, on the 

ground of the arbitrator’s misconduct, is not subject to revision by the High Court under 
S 622, C P. Code, 1832 iS ll5)~Chatiar Singhv. Lekhraj Sittffh, 5 A 293. 

Where an order is made refusing to file an award no appeal lies from it, but the 
High Court can interfere under S 622. C. P. Code. 1832 (S il5).—MauaVi):ratna\. 
Malltchcry, 3 M. 68 

Where a decree was passed in the terms of an arbitration award without 
notice of its filing to the parties as required by S. 516, C. P. Code, 1882 (r. 18). 

that it was a good ground for a revision of the decree based upon the award unde 

S 622. C. P. Code. 1882(3 H5).—ChatarbiiJ Das x. Ganesh Ram. 20 A 474 S« also 
.paiijasowit 7. ifiitfusami, 5M 144. 


to file 
aside t 
Dahyab 



■* without giving the parties tune 

le High Court has powertoset 

115 C P Code — wv/ibhffM- 


Where a Court passes a decree oo an award overruling the objections of a par y 
without giving him an opportunity to substantiate them by evidence, there is argn lo ■ 
but not an appeal, against the decree Oarbari Ram v. Bhikha Rain, 

L. L J 487; 20 P. L R. i922. 


f 1 ifisdic* 
e under 
Ttlab 


The question whether a party is interested %vUhia the meaning of para ' 

. decided on the facts of each case and a finding of the trial Court that a „ ipjr/i 

party interested cannot be interfered with in revision (52 B 403 relied '* 
Hifa2VaHd,l2L 408: 32 P L R 44: l3l I C 348; A I- R 193lLali 

Binding effect of an arbitration award —An award upon a question telerj^vdt^ 
arbitrators, on whose part no misconduct or mistalce appears, precludes tn P so 

‘ have submitted to the reference from afterwards contesting in a p, Sr' also 

referred and disposed of by the award — Bhagoti v. Chandan, il C. 3S5 ("• 

■ Ghellabhaiv Nanduhai,7.9'Q 238. 

A judgment and decree passed in terms of an award under S 5^- ^ 

(r. 16), constitute resyndfenfa — Vyankalcsbv, Sakhetram, Zl B. 465. See ais 
Mahton v C/i»h» Singh, 7 C 727. ndants 

An award on a private reference made by some of the plaintiffs and the ® ^ ttat 

is binding on the rights of the parties to it The award is not im’alid on jhe gt 
all the plaintiffs were not parties to it —/<r</« Nath 'C. Kailas. ^00,1- J 
Jlfo/in« V. Surya Kumar, if C. W. N. It52. 

A person who is a stranger to the snbmission to arbitration and who is not a 
the award, is not under an obligation to abide by the award— SiHil'i 
Salmi. 6 A 322 (P C) (affirming 2 A 809 (F B.)). . 

A decree on an arbitration award, one of the parlies to the v. 

a Hindu widow or daughter, is not binding on the reversioners 
Khuiiiit Lai, 29 A. 487. 

" Suit upon award.” — Where a decree is passed in terms of an wil? 

mo<le of enforcing the award is by way of exeenting the decree, and no separate 
.lie to enforce the aw’ard — Sasi Sekhareswar y, Lalit 3fo/i.T»i, 52 C. 3l4 ; 52 I. A 
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nistinctton ^e^wc«n valuer and arbliralar.—ln a partiiicn ‘uii it »a« arranKftl 
botwfcn tlip parties that the tlefcnHant. s»ho »ns the owner of two thittN share, should 
bny the plainlitrs one-third share at a price lo be settled by certain persons nametl fn 
the petition of compromise The referees nccOrdinRly made their award and the Court 
<;ave jndpment upon the award Held, on tippeAl. that the pcrsrns lo whom it was 
referred to settle the price were rather valuers than arbitrators, and the order of 
reference cannot accordinfilv be rrparded a» one tinder S 5<y., C. P Code, 

(r I) and no decree on the award of the valuer can be made under S, 522, C P, Co<le, 
1682(r 10)— C/iowfC!/ Wofuj/ v J?«riPi Ktnkur. IS C 153: 5C \V N 242 (/•Jltvwlin 
Jir<rcn<rjhfeff v. Ramtshvar, 50 C. 83l). 

When the Court acl« aa arbitrator —In the course of a suit, both the pK-iintifT and 
the defendant jointly presented a petition requestinp the Coart to inspect the site and p-rnse 
the documents filed in the suit and agreeinR to abide liy the decision which the Court 
might be pleased lo pass as the final decision. /l<ld. that the Court acted as an arbitrator 
by consent of the parties and Bo appeal l.nv from Its decision —fCidatnarlhi v. Tfutmmana, 
26 M 76 : ^yad Zain v. Kalahhnt, 23 H. 75?. A decree passed in accordance w ith such 
a decision must be regarded as a consent decree, and it comes srithin (he purview cf 
Or XXlII.r 3— C/ii'fffKi v X'e»iJt«i/its<Tfiu. 42 M. 625.628 Sre also v Stta 

yafh. 38 C 42t. 


ORDER OF REFERENCE ON AGREEMENTS TO REFER. 


17. (1) Where any persons agree tn writing that any difference 
between them shall be referred to arbitration, the 
Aplleatfon to parties 10 the agreement, or any of them, may apply 
ment to^c^er *o Court having jurisdiction in the matter to which 

arbitration ' agreement relates, that the agreement be filed 

in Court. 


(2) The application shall be In writing and shall be numbered 
and registered as a suit between one or more of the parties interested or 
claiming to be interested as plaintiff or plaintiffs, and the others or 
other of them as defendants or defendant, if the application has been 
presented by all the parties, or, if otherwise, between the applicant as 
plaintiff and the other parties as defendants. 

(3) On such application being made, the Court shall direct notice 
thereof to be given to all the parties to the agreement, other than the 
applicants, requiring such parlies to show cause, within the time 
specified in the notice, why the agreement should not be filed. 

(4) Where no sufficient came is shown, the Court shall order the 

agreement to be filed, and shall make an order of reference to the arbi- 
■ttatos appointed in accordance with the provisions of the agreemont or, 
if there is no such provision and the parties cannot agree, the Court may 
appoint an arbitrator. [S. 523.] 


COMMENTARY. 

Alterations — This para, correspoa^s to S. 523, C. P. Code, 1632, with several 
alterations and additions. 

Snb-Tule (1), with some additions and allerations, corresponds to para. 1 of the old 
section, which Tan asioMows: " Whfti'OMv /ersons npree tn tm'lfnj tlmf 
beiveen them shall be referred io the arbitration of any fersott named in the agreement 
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Of to he appointed hy nny Ccutri havinn ' 
relates, the parties thereto, or any 
tn Court." 


i.*. jned 


Sab-rale (2) exactly correspoods . v»dja. 2, ?Qd sub-rule {3J exactly cor respaads 
to para 3 of the old section. 

,, been substituted for para. 4 of the olo sectlos, which rao as fellows ; 

Jf no Sii^acnt cause be shoufn. the Court may cause the agreement ta be pled, and shall 
make an order of reference thereon, and may also nontinate the arbitrator, vhen he is not 
named therein and the Parties ttmniA agree as to the tiOminatioH." * 

The changes iolroduc»d bj’ the present rule will cle-trly appear on a coteparisoa of 
the provis'ons of the new rule with that of the old section. 


Application o! the Para to Ca^es governed by the Itioisif Arbitration Act — 

The procedure prescribed by this paragraph does not apply to cases to which the Arbit- 
ration Act applies.— Sec S. 3 of the Indian Arbitraiion Act (IX of JSW) : as far instance 
an agreement mace with a company to refer to arbitration tinder certain contingencies, 
lo which S IS’of the Companies Act applies.— A«ocfeO/V Co I/W.T.AWrdJi/flMllff 
I C 533 : A I R 1939 Lah. 246. 

Meaning and scope of this para.— Paragraph 17 and the subsequent paragraphs 
refer to cases in «hich persons themselves agree, independently of the Court, to refer the 
matters in diffareace between them to arbitration. Where an agreement relates to tbedirf* 
Sion Dv metes and Dounds of reretme^paying land wherein there is also a dispute bjtweeu 
the parties as to title, tbs lands concerned can be valtdly made the subject-matter of an 
•'Vtfnrf r Canesha. 11 L. 470 : 31 P- L. R- 769 : 
122 I C 724 • 12 L L J 297 ; A I. R. 1930 Lah. 836 

- T. of para i7 is no more thau this that where an agreemeat of reference to 

arbitration has been entered into by the parlies but the arbitrators hare not so far 
fuactioneo the Court has power to enforce the agreement ogsinst the parties where the 
arbitrators are ready and vviUing to act la terms of the reference. Para 17 far from 
implying an ouster of lunsdiction predicates that the arbitrators hare the jurisdi^ioa 

to act on the reference and that the Court should step in and ask them to exercise their 

arbitraiors if thev are agreeable to do so —Sheo J^arain v. BalaRao, 137 1 C, 
198 : 30 A L J 331 : A I R J932 All 348 

Wliere after an application to file the agreement and before its disposal, the arbitrator 
ent-Ts upon the arbitration and actually delivers lus award para. 17 ceases to have any 
applicauon lo ihe case . and the proper course for the parties to follow in such a case is 
to take steps under para 20 to have the award made a rule of the Court This may be 
done eitlier by amendment of ihe prerioos appiication or by withdrawing it and 
fresh appJicatiOQ under para 20 —Parbntt v. Durga. 109 1. C. 186' A. I R- 1928 Lah. l70. 

(o Arbleration.-A 

loieler (olor. d.lUrsnc.. to >bil..lion cones wilh.o (hi, p- ra a»d may be EM JJf 
para ,s pofeoafiaeE loca.e, »hmh a dispoteacwally eai.l.oB at the date of an''™'"; 

15 adieeE to be referred to arbitral, on Bnltbe aereiment most name the arhurf^' " 
arbitrators and an aereemem trhirh provide, (or (he (oture appointmenl o' - 

of atb.lra 0.S does not (all ailbip the The effect of ibe last daos« 

C P Code 1882 ir 12| is to eive the parlies to eocl. an aEreement posver loM®'""" 
the atbitrnlo, esen when they have apreed that ho shall be appointed by the ° 

such cases the Court must apooint their aomioee -F«z«fWwy v. Bombay and 

Steam l^avtgaiiori Company Zitd , 10 B.^it3Z IF B ) 

Agreement to refer to erbilratlon roatterA fn dispute In a 

Bgreemcnt hl-t^^cen jbe parlies to refer matters indifference in a pending smt 

wiihom the e ol the Court under pnras 1 to 3. is illegal as an invasion of the jun 

dictnn of the Court, and an award made oa snch an acreement is a 4.„y,y 

rannoi be treated as an adjustment, because Or XXXll. r. 3 is subject to S 

ChaiuU IhTnKoxtrt 49 B . 69 I C 808 : A I R j 022 Co\ 4 <P • Bam Partap V. Du'Qa 

f }y ^ ‘’24:831 C.300;A I.R.I924Cal 567;Df/.tarrrt»v.y«iiw«<w«. 

SIB J07 3J Bom L. R. 1403; 124 J C 119* A I. R 1930 Bom 93 Under the old 
Coie It was held bv the Calcutta and Punjab Courts that the corresponding S. 523 did no* 
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apply to an acreemraMo refer ta atbUratlon natters tn difTereace ia a pendief; sail.— 
Tincotfryv F<ilirC%fl«J.S0C.^18:7C.W.N.I80: Dhan Sitiflh v. Kahu Singh, 115 
P. R. I9I3. Dat a contrary view xras takea by the Uorabay and Allahabad ilieh Coarls 
in lianralab v. VtamehanJ. A Ti 1; SWoDdfv Shto Shankar, 27 A. 53. Where a 
pendini; soil war, br an aerrement between the partie*. withdrawn, and after such with* 
diawal the natter ID dispQie was referred to atbilratioD under this para , and an award 
was made and hied onder paras. 20 and 21, II was held that the Court hatiDK surrendered 
its jnritdiction by aMowtn;; the suit to be withdraws, the procedure was quite correct.— 
A'Oitil Singh %. A'irni<ssrey, 3 I‘. 443 : A 1 It. 1924 Pat. 468: LalChaiuiv Srt Ram, 
12 L. L J 24. SI P. L. R 445: A. I R. 1930 Lah. 1006: 1221. C. 237 

Revocation of aj;reeftient fo refer to Arbitration.— Se* notet undtr faro. S. 

Where a party has been induced by misrepresentation to refer to arbitration he is at 
liberty to resoke the reference and the aRrrement ta refer caoaot be filed in Court — 
Ca«ej/i Oat v Ktsho Dot, 50 1. C. 617. 

“Any Court having |url«dlctlon In the matter.** — There is no authority for 
boldine (bat Ss 16 to 20 of C. I'. Code are not to be considered in deter miniot; which Court 
bad jnriidiction in the matter to which the aereemeot relates for (he purposes of para 17 
of Sch. II— V fat tiam.ZlV.V R 464- 132 1 C. 21S:A I, R. 1931 Lah. 


Power of Court to remit or aet aaldc award made under this para •'In a suit 
for partition and to lake account, svhere the arbitrators to whom the case was referred 
under this section omitted to carry oot the terms of reference aed left uodetermioed a 
s'cry Important matter, tit., tfce settlemeet of the occounts, h$td. (bat (be Conrt, 
Instead of confirming the award, shootd base remitted it under S 523, C P Code, IS82 
'(r 17), for the coosideratioa of the arbitrators — Sodiv Ah v Imdod Ah, 3 A. 286 

In aa agreement (9 submit to arbitratioD. which was filed in Court under the provi- 
sions of B 523, C P Code. 1882 (r 17), it was stipulated that the decision of the 
arbitrator should be accepted as Seat, and that DO appeal therefrom should be made by 
either party Mild, th^t this stipulahoa did oot prevent the Court from setting aside the 
award on the ground of mi'oonduct on the part of (he arbitrator — Ranga v Sithaya, 
6M. 3C8 

‘*The agreement ahall be In wrlllnif.**— The paragraph does not apply unless 
the agreement to refer is in writing. — Tiwcottry v. Fakir Chand, 30 C. 21B. 

••e*.,|ik^P, — tb-T;*-* ,•*'-* n .'V*-— an application is pre- 

•• . • • ... ss a suit, but that d:es 

• , , ,.■••• <nitis commenced by 

' , • • . ' . ’ ; Rajmalv. Mnnth, 

, ■ ' « 'I. C. 266. 33P L R. 

508 : A I. R 1932 Lah. 374. which held that it is not a suit within the meaning of S 80 
of the Code It has been held by the Calcutta High Court that a proceeding under nara. 
21 IS a suit —Cun* CAoranv Uma C/iorow. 26 C. W. N 910:70 1.C 985. And the Bombay 
High Court has held that after the registration of (be application as a suit, it becomes a 
suit for the purposes of Or. X XXVIII and the Court has jurisdiction to direct attachment 
before judgment —Govtnd v. Vtnkaleih, 29 Bom, L. R 342 : 101 1- C. 4S0 : A. I, R 1927 
Bom 259. 

Pleader’s fee.— According to r. 289 (6) of the Oudh Civil Rules only one-fourth of 
the fee payable to pleaders in case of suits decided on merits on contest can be taxed — 
Ram Charan v. Jasoda 5 Luck. 678 ; 7 O. W. N 97 : 126 1. C. £08 : A. I. R. 1930 
Oudh 89 

II — . ,, arbitration which was filed in 

• an order ol reference was 

' appointment of an umpire. 
.. -d an umpire. An award was 
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“ Sufficient cause " agrainst the filing nf the agreement.— Where the parties 
had executed a deed agreeing to refer aii matters in dispute to the arbitration of three 
persons, and one of the arbitrators refused to continue to act, and the others bad cod* 
sequently refused to proceed with the reference, the Court refused to order the agree* 
ment to be filed in the Court — Brooke v. Surdyal, 12 B. L. R. App, 13. 

Under Ss. 523 and 523. C. P Code, 1882 (rr 17, 20) parties to a suit as well as 
. , ..... ... *,% W>,ntt»re in rtlennlA hctWeeO fheffl lO 

• . • • 'y to have the 

.. . , • 'o the matters ia 

, . . .' ■ gle the agree- 

. . ■ . . t O. L. J. 131; 

4L) 1 U CO. 

The Court should not make an order of reference under this para, where 
the agreement is to refer to several persons specifically named as arbitrators and one 
of them dies before the application under this para. Is made . — Mohattlal v. Bamodar 
Dos, (1918) Punj, Rec. No. 71, p 238, ATa Ba U v. Maung Pe Latt, 11 Bur. L'^* 
160: 42 I C. 9J1 i Naroyanappa V. Ramchandrappa, 54 M. 469; 129 
A. I R 1931 Wad. 28. But the Courtis competent to make an order of reference if Inc 
agreement expressly provides that in case of death of any arbitrator, another arbitrator 
may be appointed m his place.— Srj Ram v Sorabji. (1919) Pun}. Rec. No 155, p. 114. 

If one patty to asubmissian has been godly of such laches, (a delay of 3 years 
in filing the agreement without any sufficient reason) as to entitle the other parly to 
repudiate the submission, the latter will not be deprived of his right to repudiate 
owing to the absence of formal legal notice of revocation (following 52 B 116 aou 
17 C. 200) — Visfitoas V. B;itffc;ia«dr«. 33 Bom L R. 1022: 134 I. C. 733 ; A. I.K- 
1931 Bom. 529. 

On a reference to arbitration without the intervention of the Court, one of th® 

parties declined to act after the proceedings were begun Held, that it v^s compe' 

tent to the Court to make an order of reference under para. 17, Scb 11. C P. Codeoo 
the application of one of the parties and to appoint a new arbitrator under ^ 
even m the absence of a provision to that effect m the deed of agreement.— 

//a/ii V. Prag Harain, 44 a. 623 ; 20 A L. J. 327. 

During the pendency of the arbitration proceedings on a private reference 
the parties died and the arbitrator tbinkiog that be bad ao pswer to bring the rep •. 
sentatives of the deceased on the record refused logo on with the jv-aj 

application for filing the agreement referring the matters to nps 

the Court could not order the arbitrator to carry on the arbitration P/f qf- 

Ahmad Sur Khan v. Abdur Rahman Khan, 42 A. 191 :*18 A. L. 3,76 t 5* • 

Under the Mahomedan Law, a mother who bas not been 
properties of ber minor children bv thi ' . ■* " 

Act IS not competent to bind the minon 
between the amors and other persons 

perties- Sneb an agreement is not foi ' 

not amount to an accceptance on their . ’ a u, •. 

filed in Court under Sch. II, para. 17 of the C, P, Code . — Mohsiaddin ““ 

K. Ahmed. 47 C.7i3: 57 1. C 945. 

An agreement to refer to arbitration does not become void by reason of 
tion of one of the arbitrators and this is not a sufiScient reason for refusing * , 

agreement in Court, in as much as there was a distinct provision in the alected 

in case of disability, resignation or death of any arbitrator, the party which , “ ^ 

such arbl’rator would be competant to appoint another in such arbitrator s p 
Sriram v. Sorabjt, S L. L J. 276. 

“Arbitrator appointed In accordance with the provlalona of */ar a^fe^Iet* 
ment.“ — The provision is mandatory- Thus where ao aEr®o“«Pt ’ni-rchantJ 

eoce to a European merchant, the Court has no power to appoint an Indian 
Dray/us & Co. v. Curdittu. 35 P. R. 1911 : 9 I. C. 655. 

Two persons were named as arbitrators, and the agreement provided 
event of difference of opinion, the final decisioo was to bo given by K. .^.i.^iiir t 
named arbitrators refused to act. the Court appointed the umpire K, the sole ar 
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hitd, that the appalatmeatol I{ i« the sole arbitrator wai lo azcarJaace 'r>th para 17 (4) 
(44 A 52J Di»». . 8 A. 64 and 12 A 191 Rel. to).— V, ZJ'io/c'ioeirrf. 134 I. C. 
733 : 33 Dam. L. R 1022: A. I. R 1931 Uaa S29. 11 the n^reemaat vrai to refer the 
matter IQ dispute to three arbiiratora. the Coart could oat add a clausa thatlocaiecf 
difference theopiaioa ^f the cnijirit? ahoalJ prevail -—Rtmt/yt v. SI. L. J. 

d40 : 97 I. C. 824 : A. I. R. 1926 Mad. 1183. 

Appeal from orders ftlinp or retustnj: to fila an agreement to refer to 
arbitration.— 'Under S 101 (1) (d), an appeal lies from an order under this para, filing 
or refasioc to file an agreeffient to refer to arbitration. It wa< appealable at a decree 
tinder the old Code — GAufnm K^tan v. Afi(li<tmM«<f //ossiTn, 29 C. 167. Sts ooies under 
that section o! the Code. 


^tay of eoU where 
there fi an agree- 
ment to refer 
-to arbitration. 


18. Where any parly to any agreement to refer to arbitration, or 
any person cl.itmtiig under him, institutes any suit 
against any other p.irty to the agreement, or any per- 
son claiming under him, in respect of anj’ matter 
agreed to be referred, any party to such suit may, at 
the e-arliest possible opportunity and in all cases where 
issues are settled at or before such settlement, apply to the Court to slay 
the suit ; and the Court, if satisfied that there is no sufficient reason 
why the matter should not be referred in accordance with the agreement 
to refer to arbitration, and that thaappHcant was, at the time when the 
suit was instituted and still remains, ready and willing to do all things 
■necessary to the proper conduct of the arbitration, may make an order 
staying the suit. [NEW.] 

COMMENTARY. 


Scope and object e( the para ->Thi$ para- is new aod ii corresponds to S 19 of the 
Indian Arbitration Act (IX of t899i It Rives a parly who is wiIIior to abide by the asrree- 
ment the risht to apply for ? stay of the suit filed by the other party and has been losert* 
<d to'mect the cases noted below Under this para the suit will not be barred, bat its 
proceedings may be stayed by an application at the earliest opportunity 

This para ■* V '** ' ’ 


• ».»<,. V “'bitratioQ but subsequently 

-tical difficulties arose so as 

• • ' ‘ bitrator and the Court can- 

, - • ... therewith. Held, that para 

■ ■ presentcase . — Rant Sashi 

■ . , . • • : 879. 

Where the reference to aibilratiao was made by the parties after the suit was dis- 
posed of by the trial Court and before the appeal was filed, htld that the award was 
immune from the objection that aniess proceedings before the arbitrators are stayed 
under para 18, there might be a clash between tbe decision of the Court aod of the arbit- 
rators. Tho award is enforceable if the appeal is rubsequenly withdrawn — Shiva Kumar 
V. Prasad. 7 0 W. N. 8l5 : 128 I. C 748 : A I. R. 1930 Oudh 412. 

" No aufflclent reason '• — it is for the plaintiS' to show that some sufficient reasoa 
exists why the matter should not be referred to arbitration aod not for the defendant to 
show that no such reas'-n exists -~Dtna6antihu w Diirg<*j>r«sad, 46 C 1041 , Ganssh Das 
Ishar D.ts v. Durga, 3 L. L. J. 61 * 60 1 C. 776, Volkart v, Fateh Muhammad, 61 I. C. 
322. 

Where pending arbitration proceedings one of the three specified arbitrators died 
.and the agreement contained oo provision for fitting up the vacancy and one of the 
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parties thereupoo 6!ed a suit ; held, that the Court had no power to stay the suit. The 
provisions ot paras. 4 and 5 cannot be iovvked; these provisions can only be applied 

if they are consistent with the agreement 24 M. 1.. J. 15:61 M. L. J, 440; 

45 B. 118l:d<sCtrtg«tsfttY«g 12 M. Z. A. 112.33 A 743 (p. C.)and 2? M. 112: re/erringto 
17 M 458,421. C. 9U, 12 B L. R. App. 13. 51 1. C. 636. and 42 A. 192'. and not /oUoKsng 
19 A. L J. 823 and 4i A. 52i),-^ Narayanahfia v Ramchatfdraifa, 54 M. 469; 11930) 
M. W. N. 1028 : 60 U. L. J. 676 ; 129 I. C. 63S; A- 1. R. 1931 Mad. 28, 

Where parties have deliberately made contracts with an arbitration eiaose and 
chosen to select their own forom, there is hPrftna facte duly upon the Court to respect 
the agreement Bat if there Is a likelihood of difEcuU questions' of Jaw arising which 
would inevitably entail a special case being prepared and referred to Court or which 
are clearly outside the purview of the arbitration clause or if there be questlonswbich, 
though withia it arc so intimately connected with the prime question, a more con vcoient 
course would be to try the whole action in Court and a stay may be refused. — Sf«g<;ra» 
Cwl Syndicate v, Borfmiikimd, 58 C. 1107; 35 C, W. K. 514: 53 C. L. J 321; 
134 1 C 529: A. I R. 1931 Cal 772. The fact that a small portion of the relief claimed 
IS not within the scope of the arbitration clause Is not in itself a sufhcient reason for 
refusing to stay proceeding where the maia object of the action is within the clause — 
Ibtd. 


Institutes any suit This para, applies only to suits instituted after the 
agreement to refer to arbitration has been made The Court has no power to st»y 
the suit under this para where a suit is first filed and then the parlies agree to refer 
34 *0 arbitration.—RuHijirfus v, Koiise, 85 C. 199 ; Ptfriiri v. GuUcipudi. 


The institution of a suit has not tpso facto the effect of superseding a previous 
reference to arbitration dealing with the same subject matter; but if after the iastilu* 
non of the suit, neither parly applies for a stay of the bearing of the suit under 
-«•" . ' 9 Code, either at the time of setHemenl of issues ot before, the 

euect Of such a failure is to supersede the arbitration for good and any decisiOft 
wnicts might be arrived at in that suit would be binding on the parties as if no such 

relerence to arbitration had been made prior to the suit— Zui«ob v. BwdliHtf. 25 0. C. 

63 : 68 I. C. 235 } Sarat Chandra v Rajkuntar, 69 I. C. S63. 


Agreement to refer to arbitration, whether bora b suIt.--.Wbere parties to a suit 
ba« agreed 10 refer the matters in dispute between them in such suit to arbitration, 
such an agreement ousts the junsdictioti of the Court to proceed with the suit, whether 
It IS filed in Court under the provisions of S 523, C. P. Code, 1582 fr. l7) or aoX.^Shea 
Oat w Shea Shankar, Z7 A 53 (4 A 546 and 9 A. \6S follaxivd). But the Court should 
proceed with the suit after removing the stay where the arbitrators having been found 
uavvilhag to act, the plamtiS' applied for removal of the stay —^Laxman v, hlanjitnath, 
45 B. 1)81 • 23 Bom. L, R .‘lit. 


, under S. 21 of the Specific Relief Act <I of 1877). it must be shown that 

the.piaintiff had refused to perlorm the agreement to refer to arbitralion before the 
action IS brought ; the filing of the plaiot IS not such a refusal.— /foowwd Chundtr 
ChuHder Kant. ? 0 49S • 5 C L. R 284 : Cr«i4 v Adlard, 23 C. 956 ; and ;'• 
Bttheshar. 8 A. 57. Qa this point, see also Saltg Ram v. Jhunna Kuar. 4 A 546 , 
Sheoatuhar v. Deod»t, 9 A 16S 5 and Adh$l>at v Cursandas Rathu. 11 B. 159. 


A suit vviJl cot lie to enforce an agreement to refer to arbitration even in the case 
referred to in the first eicepijoo lo S. 28 of the Contract Act. IX of JS7A But that 
section does not forbid an action for damages for the breach of such an agreement.— 
hoegUr V. The Cortnga Otl Company. 1 C 42 (on appeal 1 C. 466). 


Ses also the eases noted ttnder para 22. 

of Court when ngreetnent (o refer dfapufe (o arbitration l.e uP 

take acton uoderpamlS. 

bon. 11. C. P. Code, when there is a subsisting agreement to refer a dispute to arbitra* 
hoa It IS Bot necessary that both parties should admit that there is an agreement to 
rcle^ it is for the Court lo decide whether or not such an agreement had as ft matter of 
/•'V R RodA* Ktshenv. Indore AMu'a United AUUs. 
Ct P. R. 1917 s 65 P. \V R. 19)7: S9 I. C 508. 
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■‘Apply lothe Court to «tay (h« — Where tiler a reference to trbitraiion 

.one of the pariiei brings a luit asaintt the other aod the Itilerdelibertielr refrains from 
applying for slay of the sail, be munt bedeened to hate waived b«s right to arbitration.— 
Chimman Lai Posti Mai Phul Chand Chand, ^4 A. 2921 •OA. L.J. 12S; 03 

J.C. 793; Ramnath v. Ramronjan, A« 1. It. 1922 01. 181. 

Appeal.— Under S. 104 (1) (e), as appeal liet from an order ilrylng or re/uiiog to 
stay a suit vrhcD there is an agreemeot to refer 13 arbitntioo St$ notes under that 
section of the Code. 

19« The foregoing provisions, so far as they arc 
consistent with any agreement filed under paragraph 
17, shall be applicable to all proceedings under the 
order of reference made by the Court under that 
paragraph, and lo the award and to the decree follow- 

[S. 524.] 

COMMENTARY. 


'ProTiifoni ap- 
plicable to procee- 
-dings tinder para- 
graph n. 

ing thereon. 


Alterations.— This para, corresponds to S. 3M. C. P. Code. 1S92, with some altera- 
tions of a verbal eharaacr. 

“So far as they are consistent with any agreement tiled under para. 1 7 — The 
uords "so far as they arc consistent with any agreement so filed" fa this para do not 


new arbitrator may bs app-iinted m such a case by the Court, the Court may also mabe 
an order superseding the arbitration if the new arbitrator refuses to act — Zir/tiir Ahtiicd 
V. TasUm tinnissa, A. 1 R 1920 All. 55 : 89 1 C 404. 

* ■ ' * • ■ • • ' ■ • Oder S 323, C. P. 

( ' • . . lould be accepted 

• ItcU, that this 

■ ■ ground of mis- 


ARBITRATION WITHOUT THE INTERVENTION OF A COURT. 

20. (1) Where any matter has been referred to arbitration without 

Filing award In intervention of a Court, and an award has been 

matter referred to thereon, any person interested in the award may 

arbitration with* Court having jurisdiction over the 

©ntlDteryentJon of subject-matter of the award that the award be filed 
Court in Court. 

(2) The application shall be in writing and shall be numbered 
and registered as a suit between the applicant as plaintiff and the other 
.parties as defendants. 

(3) The Court shall direct notice to be given to the parties to the 
arbitration, other than the applicant, requiring them to show cause, 
within a time specified, why the award should not be filed. [S. 525.] 

COMMENTARY, 

Alterations — This para, corresponds to S. 523. C, P. Code. 1882. No other altera- 
tion has been made except that the words ” any <^urt having jnrisdiction over the subject- 
matter of the award ’’ have been subslitnted for the words " Court of the lowest grade 
having jnrisdiction over the matter to which it relates " 



'2672 


CODE OP OIVID rfiOOEDURE 


Sch. II , 
Para. 20- 


' The provisions of the Code, relating to arbiiration are not compulsory, but enabling 
and they pro\ide certain courses of proc^ure to be followed if the parties desire to 
todopt those provisions, but if does not en.icl that no other course shall be pursued. So, 
where an award is made otiicrwise than in n suit, the parties need .not apply under this 
rule but may file a suit to enforce it. See the cases noted under r. 21 under the beading 
*■ Suit ta enforce a private awarti'' 

Scope of the Paragraph —This para, and para. 21 refer to cases where the agree- 
ment of reference is made and the arbitration itself fakes place without the intervention 
of the Court, and the assistance of the Court is only sought in order to give effect to the 
award.— Khan v KluhammaH Ifassati, 29C. 167 : 59 I. A. 51. 

Paragraph 20. unlike paras. I and 17. does not require that the reference should be in 
writing, the language of that para, docs not require, that there should be a written refcrcnc^ 
All that IS necessary is that the Court must be satisfied that the matter had been referred 
to arbitration, that an award had been made thereon and that there was no ground or 
proof which would vitiate the award — ifaw Chandra v Metnohor, I. C. 531 1 A. I- R* 
1031 All 751 It no writing is required by the term of submission a parole or oral 
award IS valid and binding (26 B. 132 foil.). — Katn BHash v. Birich Sin^h, 12 P.L.J* 
733. 


■\Vhere the .ngreement was under S. 152 of the Companies Act {such as the Assisted 
Siding Aerctment between a Railway Co. and a Coal Co.) the provisions of p^* 20 w«® 
excluded by S. 3 of the Arbitration Act and under S. 4 of the latter Act. the Court ot a 
Sub-Judge was not *' the Court " and it bad no jurisdiction to entertain an , A® 
f/cf/cwitit; US I. C. 533 and rffs.s<rfi#t«/f/ro»M 132 1. C. 3901-^BupM Dhnnsnr C<wfu».» 
1361 C, 443:l3P L. T. 169. 



This para, does not apply P 
paras 20 and 21 of Sch. II of the • 
matters referred to arbitration at 


'. Cujar R 

Lab, 594 (afplytitg 3 L. 296). See notes under Or. XXllI, r, 3. 


to d< 
fuiu 


■ ors is not essentiar 
tribunal becornes 
R, 192B Mad. 371 


f/WfcKi»i^ 41 M 115. A r.R. 1923 Cal 135 and A. I R, 1922 Lab. 369). 

\Vl)ere an .'igrccrncnl to refer to arbitration was made after a suit for pr^^P 

had icrnuMtcd and before an appeal has been filed ; held, that the su^ wa -ornproims* 
during that period and th.nt leave of the Court was not necessary to c^Ot * ^ 

in pursuance of the agreement —S /mw fvtfMwv V. r/itriMf PrflSfffi, 7 O. 

I. C. 748:A 1. R. 1930Oudh432. . 

There isnothing illegal in two or more persons agreeing to refer 1932 

arbitration m a pending suit.— G«Hg<r Rum v. A'isAcu. 137 I. C. SO/ • ft • 

I-ah. 459, ^ 

This paragraph la no bar <o a regular suit to enforce an 

the corrc-sponding S 525 of the old Code, it was held that a party mteresfe 

may, at his option, either avail himself of the summary remedy to ento ^j^vard.** 

as provided by that section or he may bring a regular suit ....nfcan be 

Suhbaraija V. SadciStia, 20 M. 400 ; Bfiojeiharir. Bcharp Lai, 33 C. by thi* 

brought upon nn award independently of the sorninary procedure 

paragraph at any period which the Jaw of -limitation of suits permits 

ihiUf.ar. 5 1. C 597 : 34 P. R, 19J0: 11 P. W. K 1910. 

Where the suit is b.ised on the award itself and not on any' ^R’^^*J^l”l,cceptance of 
lies whereby they mutually accepted the award and the question ot ta . his 

award is not m issue, if c.innot be said that a p.any Js ,, dcliv^f^'' R 

signature to the award. Jf both parties to the award signed it after J* rround th*^‘ 

may he that a’suit could be filed to enforce the terms of the award on cjunniiT.. 

ihetewasa definite contract by ({le parties by virtue of their sign. 

Kahtnan. 7 IC 130 ; IJ7 1. C. 574 ; A. J. R. J929 R-mg. 166. 
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There is a distinction between an application to file an award and a suit to enforce 
an awards in \bc latter case a second apjW^iW' TnaiTitalnablt — Ibid. 

A valid award bars a ault on orlsloa! demand— A valid award operates to 
merge and exungtiish all claims embrace in Ihe submission, and after it has been 
made, the submission and the award lurmsli the only basis by which the rights of the 
parties can be determined and constitutes abac to any action on the original demand.— 
Krtshna v. D.ilaram, 19 M. 2^0; lihajahar* v. ii£hdry Lai, 33 C. Ml. 

•• Any peraon intercated Jn the award "—A person ssho is a sir.sngcr to the 
submissicn to reference and under no obtigadon to abide by the award could not be 
said to be a person interested in the award within the meaning of Sch If, para. 20 of 
'the C. P. Code.— Rrudif SJHfcjfrt Prasad v. Jagannath, 9 0. L. J. 410: A. I. H. 1922 
Oudh 2"6 

*' Where any matter lias been referred to arbitration." — A Civil Court has 
jurisdiction to file an award and pass a decree thereon under this para, and para. 21 
though the matter referred to arbitration is one to which a Civil Court has no jurisdi> 
lion to enttilain a sun under S 0 of the C. P. Code ; as for instance a matter (inanfini) 
relating to a compliment Or dignity.— Pajhatwidrtf r. (jumrao. 37 U. 442: 15 Horn. 
L. R. 36i. See also i/uAnmmad Ibrahtm x. AJtniad, 32 A. 203, in which it s^asheld 
that the right to suc ce ed to the trusteeship of a public cliaritable (rust is not a right 
which can be settled by arbitration svithout the intervention of a Court. A Court there* 
fore has no jurisdiction to entertain an application to file on award in such a matter 
under this paragraph 


'• • • • • • . • ’« " i 

before the arbitrators to the postponement of such matters —Jtianendra v Sures, 109 
I. C 821 : A 1. R. 1923 Pat 7. An executor can refer the construction of a will to an 
arbitrator.— Jbrd (referring to 19 C. W N 948). 

All that paras. 20 and 21 re<iuiTe is that the Court should be satisfied that a matter 
was actually referred to arbitration and an award made thereon U is not necessary that 
there should .be a dispute between the parties.— Ga«9(T Ram x. Ram /fishen, 137 1. C. 
607 : A 1. R. 1932 Lah 429. 

Court to which application ahoufd be made under this parag^raph. — The 
words “ subject matter of the award " have bees substituted in the paragraph for the 


no jurisdiction to file an award and to pronounce judgf" . 

in accordance with the provisions thereof where 
person or property wuhin the jurisdiction of the 
51 C. 361 (P C ) 51 I A 72 : 83 I C 53J : A. I R. 

Ram. 10 L L J 500 : 1I3 I C. 899 : A I R. 1929 Lah. 24 ; Dakutnal v Khaiumal, 131 
I. C l82 : 25 S L R. l04 : A I. R 1931 Sind 47. 


Ti. ^ n... .... ... . ;able property situate 

sh Indian Court over 
J of the Code even if a 

• want of jurisdiction 

vitiates the decree as regards both the property over which the Court had jurisdiction 
and that over which the Court had no jurisdiction, or only as regards the latter depends 
on whether the nature of the case permits of a separation of the part concerning the one 
from that concerning the other wiibont affecting its basis. Where such separation-is 
_ . . ti . , t • ^ iates the whole decree 

in (42 M. 813 (P. C.) and 
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Persons competent to apply under tWs para.—The word “ parties." as used in 
S. 525. C. P Code. 1882 (r. 20). should not be confined to persons who are actually before 
arbitrators, hut include those who are Kkety to be affected by the award. If parties, by an 
agreefflent, have anderlaken between themselves that, in the event of certain things 
happening, a particular procedure shall be follorved, which, under one set of cir* 
cnmstances, may be adopted f« tiivitwm. then, for the purposes of this paragraph, they 
should be regarded as parlies to the arbitration.— yo«« v. Lcdgard, 8 A 3-4U. 

Where a matter has been referred to arbitration, without the intervention of the 
Court, by parties, one of whom is an agriculturist, and an award has been made thereon, 
any person interested tn the award may, without obtaining the conciliator’s certificate, 
apply for the filing of the award under S. 525, C. P. Code, J882 (r. 20). the provisions of 
which are not superseded by S. 47 of the Delcbaa Agriculturist’s Relief Act, 1879.— 
Gangadhar v. Mahadu Santajt, 8 B. 20. 

A natural guardian of a minor has power to submit to a private arbitralioD, provided 
the submission and the award are for the benefit of the minor . — Roman /^'issckv. 
Httrrololl, W C. 334. But see LtrfeshmaHa v, ■Ciii«»ialhambi, 24 M. 326, where it has 
been held that submission and award by a minor’s guardian without the sanction of the 
Court under S 462, C. P. Code, 1882 (Or. XXXII. r. 7), are invalid. 

Proceedings taken to file and enforce a private award are of the nature of a suit, and 
a minor must be represented in such proceedings by a person holding a certificate of 
administration.— Vtfswdtfv Vishnu v, Rarayan Jaganiiath, 9 B. H. C. R. 289. 


ThepowcrgivcnbySch.il. para. 20 to any person interested to apply to a Court to 
have an award filed m Court does not override the general power under Or. 
to adjust disputes by a lawful compromise at any time after the institution of a suit 
ChiMtalapalli v. Venkawta, 76 I C 502. 

Where the document containing the agreement to refer aod the award is not 
by the person claiming under the award or by any other person on « 

guardian he cannot base any claim on the 'aivard — Prem Sagar v. RatuGopoi.A i. . 
W29 Lah. 814 


Small Caiiae Court.— Whena matter bastx ' ‘ « < 

intervention of any Court, a Small Cause Court in 
“* " ' ' ■ lion, to file the 

by such Court, 

■ • V . ScnaituUah, li>. L. iv. A o. « r » 

■ ■ . C. R, 54 ; and Gangappa v. Kaptnappa, 5 M. rt. w. / . 

128. See also Stmsan v HIcMaster, 13 M 344. 

A Sub-judge invested with powers of Small Cause Court, does not 
become a j 
ing of the < 
pecuniary 

1882 (r 20 ), — BalkrisJtiia v. LaksJinuttt, 3 B. 219. 

The jnrisdiction of a Courttofile an award depends on the one 

aNvard. It is not open to a party to confer jurisdiction on a Court by asking ij ^jicre the 
relief granted by the award and getting the award filed under para 20 of Sch. 
other reliefs granted are beyond the competence of the Conrt.-^Rethamalt v. 
lOL.W. 57:611. C. 53. 

The High Court can interfere in revision with the order of the Small Cause 
ing the hearing of a petition under Sch, IT, para 20, on the ground of ^rder 

a prior instilntecl suit and that both the suits related to the same dispute, i— <;«r- 

one which is passed without jurisdiction (114 P. R. 1919 and GO L. J. 96 f'® • 
bakhsh V, Sant Ram, 30 P. L. R. 393 ; 117 1. C. 94 ; A. I. 71. 1029 Lab. 533 

Reiection of Application ouf of Court. — See Ramdhari v. R**'” 

38 C. 143. 

Effect of refusal of on application to file an award,— The refusal of an iipp 

lion under p.-ira. 20 of Sch. 11 of the C. P. Code to file an award does not jfatn 

judicata la Tts^ect of a subsennent suit brought to enforce the award. ‘ award 
Jani V. Lakslimi Ram Jani, 43 A. 103 : CO I. C. 626. The mere refusal to me an 
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IfRal effect.— .VeaMa 
f, 3^A.4SI. It is not necessary for 
— Siwn r. /- jcAhm. A. 1. K. 1937 


FJlinp and tinforcement of private award.— WJicre tlicrc n no nailer In differ* 
’■ * • . ’ *1 ' • •• • • va]ij3tion made l>y three 

■ TieaninR ol S. ~25, C. I*. 

■ ci.fi'jJitcii >. JiofneifiUttr 


In the ease of a private a'^ard \skerc the arbitrators (granted a ne'\ trial and cren* 
toally disposed of the case in the absence of the defcniLint, and (he award was signed by 
the arbitrators at different times, ttetd, that such an irregular award should not t>e 
enforced under this section.— A’<»dfr AU v. Majoo, 21 W. K. 377. 

A Court to which an application is m.idc under this section, to file a private award, 
has no power to amend the award or remit It for reconsideration, but only possesses the 
power to file and enforce it or to reject the application . — Muitafti AV;u« v. phulja fJifcs, 
27 A. 526 ; Sidtk Mnhomfd \ . Xihatchand, 23 S. L. R. 349 : I J6 1. C. 102 : A. 1. R. 1929 
Sind 107. 

Matters in dispute were referretl to sesen arbitrators without the mterseniion ofa 
Court. The arbitrators held several sittings estendiog over some sl» months and at their 
last sitting thev unanimously came to a decision and informed the parties of It. Subse. 
^uently the award was drawn up and signed by four out of (he seven arbitrators Held, 
that tbe actual anard n.ri a.t or.if a*«.»rd m.tde bi it)} i}w itrb>ira:{>ra at their 
last sitting, and (be fact (bat the mmority of the arbitrators did not sign the award was 
not fatal to tlfc av‘ard — O.niJviar v Diiutekars. 6 B. 663. 

An award made under S.525.C P Code, 1M2 (r. 20), which is partly witbiit, and 
partly exceeds, the terms of the submission to arbitration, e.annot be enforced bv summary 
proc^ure under S 326 as to such portion as docs not exceed those matters — Matia 
Vikrairta v Malttehery, 3 M. M (followed in Musla/u Khan v Pliulja Dihi , 27 526), 

On an applicaticn to have the award filed lO Court under S 525 C P Code. 1RS2 
(r. 20), the defendant amongst ethers objected ihat the agreement of submission was vague 
and indefinite The Sub*Judge. overruling (be objection, directed the award to be filed 
and passed a decree upon it tbai (be objection was well founded inasmuch as the 

agreement to refer was vague and indefinite, and the av ard should not be nlluwed to be 
enforced under S- 523, C. P. Code 1832 (r. 20) — Bmdessurt Pershad Jaiikce Pershad, 
16 C 48*. 

Under para 20{l)ofSch. II of the C P Code, the Court cannot refuse to file the 


19 M. L. T 228 : (191G) 1 m' W N 203, 

When a private award between parlies is filed in a Court, the prescribed course is for 
the Court to give judgment upon it and pass a decree, not to order execution thereof before 
such decree has been passed.— &iAe6 Ram v. ICashce Hath, *21 W. R ,9'. Se^ also 
Ishvardas v Dosibai, 7 D. 316. where it has been held that it i» the duty of the Court to 
proceed to pass judgment according to the award as soon it is Ordered to be filed, without 
waiting for an application that that should be done. 

Where the award determined rights of parties not joining in the reference and a 
decree was passed thereon : held that the decree was null and void and an executing Court 
can refuse to execute it — Samson v Gaanamanikam, 129 I. C. 519 : 8 R. 344 : A. I, R. 
1930 Rang. 337. 
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Reference to si': arbitrators~Absence of one of them at *6oal hearing — Consent of the 
parties to be bound by the decision of five arbitrators is effective and ‘the award passed 
by five of them is binding,— Goviit<froni v. Dvofciifirti, l30 I. C. 156; A I. R, 1931 
Nag 66 


NVIiere an award la delivered In parts, — If the agreement to refer provides that 
the matters in dispute may be tahennp and dealt with senatitn, and that the award may Ik 

delivered bit by bit, each portion decided may “ ' * ’ this 

paragraph. — Slio^heiitiil'hi v. A*o5f«, 4 C. L ^ need 

not be filed as a whole — Kashinath Gniig 3^9: 

. A. 1 R. 1029 Bom. 193 

Withdrass a| of an application to file an award —Where^an^ application has Iwen 

of • > ■ ’ 

the ... 

the . . ■ * 

Kci- , • ,* • . , ' , , • ■ 

■ Dcoiiat, 0 A. 16S. 

Award determining matters not referred. — An award cannot be filed in Court 
. ... / ,. .• o. -...C' —’-.PiittJabKaltC'nar 

• . , . , ‘in V. Phulj(* Bibt, 

• ‘ . petty but they did 

. a lump sum as 

1 outside the pro* 

• 26. Ref. to>--SAw 

^’aratit a. Rao, 137 1 C. 19S: 30 A. L. J 331 ; A 1. R 193^ All. 348. Seenoits 
under heading "Grounds of objection under par.as. 14 and 15" 2.^ w 

See MuliamiiMd Ibrahim v. Ahmad S>tid, 32 503 ; Nagcitdra v. Harendra, 16 C. W.|N. 

34 ; Dhaupai Rat v. ,1/Kssf. Khan Dct- ». 30 P. R. 109 ; Thinivcnejadathtengar v. > mni* 
«a</i(T 29 M. 303 

c-.., ... ,,,, „ Private Award -The proper ooarl-fea , 

inder S 523:0. P, Coda. ieS2(r 20) Utharourt.fca 

hfcorulfto^oa a plaia.,-B,jaJl...r a. 

" ! I7t. 

An ord ' . - * * ’ ought tn have a court- 

f«in"==or ■ ■'"'’I'"'' 

33 C 11. ' , J. 741 and 9 L 3i0, It 

has been heiu luaii unorcer dtrccung aii awaiu wv. ...ither ^ 

order hasing the force of a decree. An appeal therefore need only h® 

court.fee of Rs. ‘2 under Art U.Scb. Jlofthe Court-fees Act It 7^ . 

nJ vfl/or^rri on the value of the appeal. — Ram Autar \ Ram Samvjh, oL 

9 O \V. N. SOO. 

In proceedings under para. 20 of the Second .Schedule to the C, P. 
ed award may be admitted in evidence and filed m Court after pay ment o , 

Under the provisions of the Stamp Act ; CpwsrnMwn D,r-v v. heshoram, Oo 
291 1*. L. R. 1913. 

T *1ie absence 

Loa.sot private award— Secondary Evidence as tolls contents.— in 
.2 . _ • • . , ^ I .v.:- 5» I'bertv to inkc 


•■bertv to t l4 


, . . . , 

same case after the rejection of an application under this section tlie ^^ondary 
a reguhar suit to enforce the terms of the award and it was held Ihereia ‘ ^ Qfjjvjnal. 

c% idence of the contents of the award was admissible on proof of the loss 
— Cepi AVJ./i % Mahanandi ReJdt, 15 M 99. 

Limitation (or an application to tile an award 
application to file a private award is six month' ‘ 

(IX of 190<); Ram Vornh\. defirrt/. 33 A. 85(911. 


-The 



Sch. 11- 
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The date of the a« ard ncani not the date the nward l>*ars. Int the date on which it 
wa? giTcn to the parties, I the date of publication —A'w»yi L«t/ r. ZJ./ntri»r» Lof. <3^ 
I.C. 7llMr. L.J.3>4. 

It is clearlv the intention of the I^RisIature that ft part)' to an arbitration «honld 
have sit Kionths to enforce the award, under Ihi* section from the time when he Is in a 
position to enforce it. that is, from the time when the award is dclireredto the parlies, 
and not from the dale when the anartl Is signed by the arbitrators t. 
Dosad Bahadur, 9 C. 375. 

. ^.1 fly respondents in whose 

* ■ • transposed as applicant 

' - ■ ■ . . . * s * application had alreadv 

f. • ■ '1' ■ ■ ■ jfie mere transfer did 

not amount to a fresh application so as to create bar of limitation— s- Prag^ 
Das. 29 A. L J $03: 133 1. C. -tlO: A I R. 193l All. 725. 

21. (l) Where the Court is satisfied th.Tt the matter has been 
Filing and en- to arbitration and that an award has been 

forcementof inch made thereon and tvhcrc no ground such as is 
**‘*‘^' ^ mentioned or referred to in paragraph 14 or para- 

graph 15 is p’roved, the Court shall order the award to be filed and shall 
proceed to pronounce judgment according to the award. [S. 526.] 

(2) Upon the judgment so pronounced a decree shall follow, and 
no appeal shall lie from such decree except in so far as the decree is in 
excess of or not in accordance with the award. [New.] 

COMMENTARY 

Alteritlona — Sub-rule (1). with some modification, corresponds to S 526 of the C. P; 
Code of 1832, which ran as follows : " If *to ground such as ts mentioned orrcJ>.rred 
to tn S 520, or S 521. be shown against the award, the Court shall order it to be fled, and 
such award shall then take effect as an axrard made under the provisions of this 
chapter.” 

" Where the Court is satisfied that the matter has been referred to arbitration and 
that an award has been made thereon ” — These words are new 

’ •’ ' ■ ' • ■ • 'f the old section with sob- 

I to set at rest the conflict- 

is to the proper course for 
„ nentioned in rr. 14 and 15. 

In some oi the cases It was held that where an objection to the factual or validity 
of the submission and award is raised, the Court had no jurisdiction to deal with 
it and must refer the parties to a regular suit. But m some other cases it was held 

that wher* .i- • . .t . ■> - ^ •• — J •- 

rr. 14 ai ■ 

the duty 

to deteri • 

been noted below to understand clearly the object of the amendment. 

Sub-rule (i) is new, it has been framed adopting the view of the Judicial Committee 
as expressed in Ghulam Khan's case (29 C. 167 . 6 C. W. N. 226, (P C.j). 

The provisions of Ss. 523 to 526, C. P, Code. 1882, shall not apply to any submission 
to arbitration to which the provisions of the Indian Arbitration Act for the time being 
apply —SccS 3 of the Indian Arbitration Act (IX of 1899J 

Qrounds of objection under psraa 1 4 and 15 — If an award in a matter referred 
to arbitration without the intervention of the Court determines any matter not referred 
to arbitration the only course open to the Court under the present rule is to refuse to file- 
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CODE OF CIVIL PROCEDURE 


Sch. II 
Fara. 21. 


Ibe award, even where the portion cf the award open to exception can be separated 
the rest. — Dtnab/i»dhu v.ChtMiamoni, 19 C.Vf, N. 476; tCtinj halt v B^nv-’an Lall, 
4 P. L J 394. 40I-402; Vhan^t Jbxz v. Kahan Biv*. {19J4) Punj. Rec. No- 
30, p. 108; Atlarakhia v. Jchangir,iOG.H. C. R 391; Mustafa Khatt v. 

Biht. 27 A. 526; Dandekarv. Dflndciffrs, 6 B. 6C3 ; Thirtivertgadaihiengar v. V ctdi- 
natha, 29 M. 303. But in Saycd Khan v. Ahdul Gafoor, 115 1 C. 689 : 10 P. L T. 53 it has 

been held that such an axvard is not invalid if the portion of the award dealing with the 

tiiattef referred is valid and can be enforced and it is separable from the rest of the 
It has also been held that the binding natuie of the award on the parlies is not affected by 
the fact that the arbitrators professed to deal with the interest of persons ''ho were not 
parties to the reference (following 7 P L. T. 644). See also Dayaram v Naratnaas, 119 
I C. 5.9; A I R, 1929 Sind 200. 

Paragraph 21 does not conteroplale an application to set aside the award lite paras 
16 and i9 within ten days of getting notice of filing the award. — Peria Gaindan v. 
Than^{7f»mal, 111 1. C 555 : A. I R 1928 Mad 371. 


Where the agreement was to refer the dispute to an Association and the Secretary 
arrogating all the powers and functions of the whole body made the award, an apphcati^ 
to file the award cannot be granted as the award was not made by the Association 
Narstngh V Stya Ratti, Jl L. L. J. 366' A. 1. R, 19.9 Lah. 826. 


An award of three arbitrators made waihout final discussion with the fourth afbi' 
trator and m his absence and to which he does not agree is not an award by a maiorJty or 
lour arbitrators The three arbitrators must be regarded as having been ^uty oi 
misconduct m drawing up the final award without consulting the 
all, and the award is consequently vitiated Sm v. Ma Pii, 7 R 7l5i 121 
AIR 1930 Rang 1^6 But where five arbttrators were appointed 
agreeraent and one being absent, the parties orally agreed to abide by the dectston otw 
remaining four arbitrators : held, that though the subsoqueot oral agreemrot oe w 
the parlies was hit at by S. 9v of the Evidence Act. the defendant himself hwing ag 
to the procedure, It was not a proper case for interference io revision 
Taraehand, )35I C 230 29 A L J 1087; AIR 1932 All 154. A matter cieaiiy 
outside the power of the arbitrator would render his award invaUd, 
of his award V as separable from the rest (Ibid ; referring to Amtr Bejau T a 
liusant.iC^A 336tP C): 18 CWN 755: J9C L J. 494: 16 Bom L K 4ia. 
hi f- J 18) • 23 I C 625) 


An error in calculation, unless so palpable and gross as to afford ,j,g^ jo 

iniscondnu. is no ground for interference by Court . the Court has no Ref >— 

correct such errors or Jo re;MJ an award which contains them (42 A 
Alaiiappii Chetttar v C7?«d<i»n6rtmMj. J 33 I C 522: 34 L 50 .1 

M W N 45) : A 1 R 1931 Mad 6)9. Eieamitiatiou of a parly or a -'’‘.ties setting 
absence ol the other party is an irregularity amounting to misconduct end justi 

aside of the award Itisnot necessary to prove prejudice ; but such sm Irregular y 

cured by waiver — Jhtd. 

Where parties have consented to an award they cannot be allowed to foil.}, 

award 13 partial or incompleie — GttaPamv /vesfio Rirm, 32 P. L R 754{I* 


An arbitrator has very wide powers and even an error of law made bv au 
does not invalidate the award {5 O W N IQOI foil , 23 A 383 dist ) — Sada} 
Niihonicdjau-ad, li9i.C 322: 70.W.N 1095; A I R 1931 Oudh 6 


Objections to the ffllng of awards upon any of the ■; . * 

paras 1 4 and I f and the Juri.'dlctlon ol theCo”.-?* ! »■ ; • ' s*'‘‘ 

the objections —When an application is made Id a 
C. P Codr. J^82 (r. 20). and.objeclion js made totl- 
mentioned in Ss. 520 and 32!, C. P. Code, 1 882 (rr. 

Court tn pursue is to dismiss the application and to 

suit to enforce the award in which all the objections . 

and determined — llurrottaihv Nistarani, lOC 74: ' ' . •, . i, , 

BhvQiitx 5Jwohi/r to C. 11 ; 13 & L R. II* . , • 

C. ‘37 ; in-e 7?rtm v Denol>f«mj;K», 7C 450 s 9C. T ’ ‘ . U ’ i4ut <« 

Jankec Pershad, J&C. 482 ; and Hitssaini B/6»v. t’ . I 
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Dmdchar v. D.tndckar$. f. Jl f/jj : Dhanjthhai x. Jdathurhhai. :S 11 287 : DuHo i>tnnh x. 
ly-'sadR.-ihadur.^C.i'i'.JaoanSaihx Mannu \ 2JI : nnd Jrm<%x. 

8 A 340 In Ihe^e latter case? it has b^n h-ld (dissentinc from the fnrn'-r casi?) that h 
Ss 525 and 526. C. r. Code. >832 (rr. ro. 21). the terms" to»ho« c.sn«e‘’ does not m-.an 

... •>. .. - — .1 nrcument. Init both to 

.... • ■ ^ • . . . • • *, , • riev. IS supported by 

, I ' ‘ ' *hlch it has l»“en held 

■ ■ . » . scrifiM written slate 

“ • : ■. 1832 (r. 15) the Court 

. • ■ < ■ ..... < the duty of the Court 

■ . , ■ ■ ■ .... • • I to determine whether 

■ ■ . •«. . , , . . ■ le<l by the recent Tall 

.. . , • ■>.): 2 C. \V. N. 529. In 

• • 21, has been followiM ; 

. ■ ■ . ■ . • . ■ isented from : .and this 

: » iC 74: »3C L n 14. 

10 C 11 : 13 C. L R 171. 9 C 5i7.7C 490: fi C. I- R. 147. See also Gattesh Stngh v. 
Kashi S-.ngh.Z^ \ 621. and v Vanmatutas, 29 11 621, in which the principle 

laid down in 1.5 C 757 (F. 11 ) has been followed. 


A Private Award Is valid and blndlni; thouch Proceedlnjfs under l*ara, 20 
have not been taken to enforce It —.An award made by private submission may be 
valid and biodme though no proceedings under S 525, C F. Code. 1 M 2 (r 20) have been 
taVen to enforce it — Snnd'yief Karaftt x C<sircc P,’r$had, W. R 269, St'C also Kamyair 
Sahtnx Oo’/or So/ioo. 9 AV R. 44| and ,Viirtiri<»/i s Piit/o. 20 W. R »0 


An arbitration award may be valid without bein? enforced by the Courts, as for ins. 
tance, where possession under the award is shown ; 5fo/tes/i Chunder x Duloram, 6 
W. R 94 


22 A 224 

"A decree alialt follow "—Schedule II of the C P Code is not complete in itself. A 
decree passed under para 21 (2) of Sch II is a decree in a suit and Or IX, r 13 applies 
to such a decree — Mahnbir Prasad v Dalhtshun Das, 62 I C. 927. 

Suit to enforce private award— Limitation — The provisions of the Code on arbi- 
traiion are not compulsory, but enablin" and prescribe certain courses of procedure to be 
followed if the parties desire to adopt its provisions but this chapter does not enact that 
no other course shall be pursued So where an award is made otherwise than in a suit, the 
parties need not apply under S 525. C P- Code, 1882 (r 20), but may file a suit to enforce 
it— Pragdasx Gtrdhardas, 26^ 76 

A suit lies to enforce an award made without the intervention of a Court of justice. 
The procedure provided by S 525, C P. Code, 1882 (r 20). is not imperative upon a 
plaintiff who seeks to enforce an award so made — Palantappa Chettt v Payapf^a Chetti 
4 M H C. R 119 , and Kcta Seetamma x KolUfntrta, B M. II C. R 81 (followed in' 
Suhbaraya Chttii S<rrf<r Siva C/ir/r*, 20 M 490 (15 M. 99 /o/fowaf)) 

Where an award cannot be filed and a decree obtained upon it under S. 525, C P. 
Code. 1682 (r 20). a party is not precluded from sums upon it — Go}>t Piddt v. 
JIIa/ianrtii<f». 15 M, 99 See also Narasayya x, Painabadra. 15 M 474 and Jafri 
IPgum V Syed Alt Rcta. 5 C. W. N. 5SS (P C ) 

A suit is maintainable to enforce speoific performance of a private award, where it 
is not possible to assess compensation m money for breach of ihe particular condition in 
the award — Brtj Mohan v. Shtant Stngh, 24 A. 1G4. 
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Para*, 21.22. 


ihb p'l 


A •soil t<i enforce an award canaol be treated as a sail for specific perforniaace_ of 
<OT*r?.cf vriibjn the meaning of Art. Jl3 of ifee Liraitafsoa Act 1877. tb* 
acnlt'-abl" bein? Art 144 of {he Act. — S^avalli Ammal v. Sluthayya Sastngal. J 
M 50i ^5 A 263. and 16 A. 1 rejerrtd toU Dnetiogtjjsbed in Sheo }>arain x Ben* 
Uadho :3A iS5 Sre sS^n Bhajahari x , 'Bihary hat . 33C. ?B1:4C L, J 162. 

Whether motters heard and determined fn proceet’Ings under thfs para, are 
Re« Judicata and cannet he re>opened in subsequent suit.—Matsets Leard ^ 
dttr*m.aM m proco-xlmgs ond/r para 2. of Seb 11 of the C P. Cods are 
and » ann-.t It- r •op'oed in a sub'^queni soit between the same parties and b.-ought lor 
\r of setting aside tbs a^ard and the decree following upon the jadgtnsnt pr<v 
avyordance there-. it n A p'^xi-edina; under para a of Sch 11 ts a smt 
tan m.antng of S Hof tbs C P Cods —Guru CMaraf! v VmaCharan. 

Zf, C. W N 010 The Allahabad and Bomlav High Conrw bare held that the rel^ai 
of a Coin to fil" a pnva'e award on the ground of miscoodnct of the arbitrators 
d'rfs noi oryraf' as rcs/«t/{r<rfam respect of asait sobseqaeatly broegbt to , 

award ~/<’««JfLo/’..DarjaPratod 32 A 4^1. Harakh Ram v. Laishmt ^ 

Krt-r/, { (, fur> Rajmal v Marutt. 45 B 329.57 I C. 755; Ab^ul 
Chavdt, 27 Horn T. f< 052. W f f. 0% A I R 1025 Bom 418. 

Appeal —An appeallics from an order under this rule filing OT refosing to 
a^a^d — S'er S, IBI Sub-sec. (I>. Cl (/) iihantcar Das r AmirChand.l L L J 9i . ” 
f f 53i AIR 1025 £.ab 321 Jagai Pandex Sarwan Pande, ^7 h J 

76 A I R 1025 All 4Dl Bat no appeal lies from tbs order passed in ap^i ^ 

Dm V Tra<fi«7 Co (10|0)P R N’o C6, p. 287 It mast be noted fae«wer tn« 

ihonph -riTi nofi'-al lu s from an order made under tbis rule, no appeal lies 
pas«*Ml on an award cfcpt m so far as the decree ts.in excess of or not »b aceoraa 
iV ^^^.'.\-li,thadur^lrtghx Segt Puran ^tngh. 30 A l5i . ^ ,'1^* T„ jJh 

A .WK,!,; r..- « 1 It 265: A I K 1523 R»S- «’ 

app'-ai ih' iipf«i!ant is not entitled lo reopen the whole «»* *y-i mot r 

»t.;ch.,6r«r»,s,db:lorelhtlo.crCoorl-J5t5s' i.'. 0°^“’ 

298 A I U 1928 I.ah S19 

Wherr an award is filed m Coart. the Coart sboQltl first P«» ®'i*’‘5j5B!aVa* 

award be filed andcr para. 21. He ahoatd then bare proceeded to P^° ® . Wfevea 

according to the award and a decree should follow the jodgraeot so , nraiudice 

.1.0»s)'ll.«rel5n0 5epar2le order 55 conleraptaed Sy ^I Ihet wo-jM not pr««o.» 

the prr.y nffeeted front Aims nr, nppeal nsAin.t the order 4%?': 3 

hare been patted by the Court — Kr.abno Aiyor y. SMuramn mil) M W, b 
L,W 365: A I U 19l2>Iad 453; 62M L.j.550: 1391 C. 877. 

When an order is made directing an award to be filed. has 

award before an appeal is preferred from the order directing the *^.,^. 11 -,-' Court 

been held ibaXt the right of appeal from the order is not lost and jf the v, 

set aside the order, the previous decree based on such order is racked 7- 33 A. 

Vshabaia, JSC. W N. 381, S&idamini x.Gopal, t9 C. W.I-..948; 42 A. 

380,387; R*hal Singhv. /ffiusftftaf S»Mjfi ,33 A. 297; ATaraiw t. SAw«^ • ^ 

185: 54 I C 443; Badri Rath v J?<r« Padarath, 134 I. C. 474 : 8 O. AV. " 

1931 Oudh 345 jcoasenl 

An appeal lies in a case where the reference itself is impugned for furlbet 

of the parties inl‘*res{ed — Fir»i«fi<fr<r Rath v. DwarX-a Rath, 25 C. W N. 8 ’— 
notes under S 104 (!)(/> of the Code. 

22. The last thirty-seven words of S. 

Specific Relief Act, 1877, shall not apply to any ag 
ment to refer to arbitration, or to any awar , 
which the provisions of this schedule 


Exclusion of cer- 
tain words in the 
'Specific Relief Act. 
1877. 


COMMENTARY. 


Addition, — ^This para is new. ^ 

" Bhati not appiy.” — ^The prorisoto S, 21 of the Specific Relief Act (I ?/ 

-which the last 37 words sliaf! not apply f-o any i^reement lo refer to arbiua 



Sch. 11. 
Paras. 22, 23. 


AnUlTluTION IN SUITS 
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rc]cr, ihc cnsrcHCC o/ $uch er^iiraet shall bar the stitl." 

The ohjecl of exclusion of the hist 37 words of S 21 of Ihe Specific Relief Act is 


and where such a suii is instituted any parly may apply to stay the suit under para 18 hut 
adopting the procedure laid down in para 17. In this conneclioo the exceptions 1 and 2 
to S. 23 of the ludiau Contract Act (IX of 1872) and the case of Bhajahart Saha v. 
iJcAary Iaj/. 33 C 83i : 4 C. L. J. 162, may ^ consulted. See also Sathu Mai y. 
MuhammaJ Shaft, l2 P. R. 1917: 391.C.349. 


In the case of Bhajahart Saha v Behary Lai, 33 C, 831 : 4 C, L J. 162, it has been 
held that a suit for recovery of possession of land on declaration of plaintiff's right 
• *.» • • * ••• •• • 1 • one to 

* ■ ■ ■ * 2 years 

■ ■ • specific 

■ * ■ • • ■ riy has 

. ■ ■ ' • . • ' ' -As an 

. ■ . ‘ 'in the 

• . y basis 

• • • ' action 

• ‘Within 

, • • ■ ' award, 

id that 

such a'suit cannot be regarded as a suit for specific performance of a contract within tbs' 
meaning of S 21 of the Specific Relief Act (1 of 1877) 


The following rulings under S. 21 of the Specific Relict Act and under S, 23 of the 
Indian Contract Act will explain the meaning and object of this rule 


Contract to refer to arbitration. If bars" •••*» e -ji -».v« c-.. b. 

Relief Act (I of 1877) is intended to prevent 
into contracts to refer matters in controversy 
and capriciously The Courts of Equity will i 

contract to refer a controversy to arbitration But before this para, can be relied^ on as 


Where parties to a suit have agreed to refer the matters iu dispute ‘between them in 
such suit to arbitration, such an ageement ousts the jurisdiction of the Courts to proceed 
with the suit, whether it is filed in Court under the provisions of S 523, C P. Code, 1882 
(r, 17) or not — Sheodat v. Shea Shankar. 27 A 53 (9 A. 163 and 4 A. 546 follcwed.) 


23. The forms set forth in the Appendix, with such variations as 
the circumstances of each case require, shall be used 
for the respective purpose therein mentioned. 


[Neiv.J 



APPENDIX TO SCHEDULE II. 


No. 1. 

Application for an order of reference. 

(Tttl£ of suit } 

1. Tbis suit is instituted for {state nature of claim,) 

2. The matter in difference between the parties is {-itate matter of difference). 

3. The applicants beinq all the parties interested have agreed that the matter in 
difference between them shall be referred to arbitration.; 

4. The applicants therefore apply for an order of reference 

A.B, 

C. D. 

Dated the day of 19 . 

Note — If the parties are agreed as lo the arbitrators it should be so stated. 


No. 2. 

Order of reference. 

{Title of suit ) 

UPO't reading the application presented on the day of . 

it is ordered tbs follo\’. mg matter in difference arising in this snit, namely .*— ■ 


be referred for determination to X and Y. or In case of their not agreeing then to the 
determination of Z, who is hereby appointed lo be umpire ; and such arbitrators are to 
make their award in writing on or ^fore the day of 15 . 

and in case of the said arbitrators not agreeing irt an award the said umpire is to mahe 
his award in writing within " months after the time during which it is 

within the power of the arbitrators to make an award shall have ceased. 

Liberty to apply. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Ho. 3. 

Order for appoiptment of new arbitrator. 

{Title of suit ) 

\Viir.Prs4 by an order, dated the day of 15 

order of reference ami death, refusal, etc., of arbitrator], it is by consent ordei^a that 
Z h? appointed in the place of X deceased (or as the case may be) to act as arbitrator 
wi(h V. tile surviving arbitrator, ander the said order ; and it is ordered that the aivard 
of th.* said arhilraiors he made on or before the day of . 

Gi\i.n under my hand and the seal o! the Court this 
day of JO . 


Judge. 



Bch. n, App. 


ArrcNDix 
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No 4. 

Special Case. 

o/ suH ) 

In the malter of an arbitration between A. B. of and C. D. of 

the following special case is stated for the opinion of the Court " 

[fferc state the /acts otweisely nt numbereJ /wroyro/Zn ] 

The questions of law for the opinion of the Court are : — 

First, whether — — ■ " ■ 


Secondly, whether- 


Dated the <liy of 


No. 8. 

Award. 

(Title 0 / suit.) 

In the matter of an arbitration between A. B. of 
C. D. of >- 

Whereas in pursuance of an order of reference made by the Court of 
and dated the day of 

following matter in difference between A. B. and C. D.. namely. 


19 


and 

the 


has been referred to us for determination ; 

Now we. having duly considered the matter referred to us, do hereby make our award 
as follows ; — 


We award — 

(1) that— 

(2) that — 

Dated the day of 19 . X. 

y. 


C. P. C.— 169 



APPENDIX TO SCHEDULE 11. 


No. i. 

Application for an order of reference, 

(Title ofstut ) 

1. TbiS suit is instituted for {ziaie nature of claun,) 

2. The matter in differenaa bitwecn the parties ii (.state matter of atffercttee)- 

3. The applicants being all the parlies interested hare agreed that the matter ic 
difference between them shall be referred to arbitration.! 

4. The applicants therefore apply for an order of reference 

A B. 

C 1> 

Dated ths day of 19 • 

Koi E —If the parties are agreed as to the arbitrators it should be so stated, 


No. 2. 

Order of reference. 

(Title o/suit ) 

UPO>f reading the application presented on the day of 1? . 

it is ordered the following matter m difference arising in this soif . namely 


be referred for determination to X and Y. or in case of their oot agreeing then to the 
' 7 ' ’ ’ • . . . •••> -ach arbitrators are to 

19 , 


' umpire is to make 
me daring which it is 
ised. 


Liberty to apply. 

Gi\'E:t under my band and ihe seal of the Court, this 
day of 19 . /K<fgc. 


Ho. 3. 

Order for appointment of new arbitrator. 

(Title of suit ) 

W'nrhf by an order, dated the day of 

order of reference and death, refusal, e/e., of arbttnrtor^, it is by consent ordered that 
Z appoinitd in the pl.-ice of X deceased (or as the case may be) to act as arbitrator 
with V. ih' -.luviving .nrbiiraior, under the said order ; and it is ordered that the award 
OF 111.* said arbitrators be made on or before the day of • 

Onr». under mv IiaocI and the seal of the Court, this 
tiay of JO . 


Jud^. 




Scb. n, Afp. 


AITENDIX 




No 4 . 

Special C&se. 

{Title o/ luU ) 

In the tnaiier of aa arhitratioa between A. H. «f a-M C D. of 

the following special case it tiated for the opinion of ihe Court • 

[llere note the ettnciitly tn numfiereJ fsjrjjrttfht ] 

The qnestioat of law for the opinion of the Coart are 

First, whether ■ ' .... 


Secondly, whether- 


Dated the »!'> 


19 


No. 6. 

Award. 

(Title cf tuit.) 

In the matter of an arhltration between A. «. of and 

C. D. ol s— 

WIIFBCAS in pursuance of an order of reference made by the Court of 

and dated the day of /V tlj 

following matter in difference bcl\rccn A P. and C. D.. nam'“ly. 


has been referred to us for determination; 

Now we, having duly considered the matter referred to us. do 
as follows : — 

We award— 

( 1 ) that^ — 

(2) — — 

DaUdthe ” • / 


C. P. C.— 169 




THE THIRD SCHEDULE 


EXECUTION OF DECREES BY COLLECTORS. 

Powersof col- 1. Where the execution of a decree has been 

lector. transferred to the Collector under S, 68, he may — 

(rt) proceed as the Court would proceed when the sale of 
immoveable property is postponed in order to enable 
the judgment-debtor to raise the amount of the 
decree, or 

(i) raise the amount of the decree by letting in perpetuity, or 
for a term, on payment of a premium, or by mortgaging, 
the whole or any part of the property ordered to be 
sold ; or 

(c) sell the property ordeied to be sold or so much thereof as 
may be necessary. [S. 3^1.] 


COMMENTARY. 

This para corresponds to S. 321. C. P. Code. |flS2. with some additions and altera- 
tioos. The words "when th« saw oj tmmovcahW property is postfcitcd m c^ticr to Cfidole 
the judgment debtor to ratse the amount ofthedeeree"' have been added in Cl. (<r) after 
Ibe word *' proceed." The other changes are merely verbal. 

'•**’ • • subject to the provisions contained la 

' • ider those sections should be referred 

Payment by Instalments.— A Collector, to whom a decree for sale of mortgaged 
property has been transferred for evecutioa under S. 68. is limited to one of 
courses specified ift this rule, and tnav not depart from them, much less may he “o 

the Court itself could not do in such acase— allow payment of the debt to m made oy 

instalments — ilahadaji v f/<rri,7B iJ 2 {referred ioioCtumia Sutayya v 
MtfiMmir. 19 M A}5). linshua Das v. Ram Copat. 50 A S27tll5l C-125:26A L J- 
A I. R 1928 All 559 The Collector lias no jurisdiction to reduce the amount ol toe 
decree hy r^ucmtihe r.aic of interest — fbid. H<ir Ua.s.thR Collector jurisdiction, 
mortgaged property is sold under Or XXXIV, " ' ' ‘ 

brance, to settle accounts as to whai IS due on each ' ‘ ' ' ’ 

46A, HH: 78 1 C 129: A 1. R. 1921 All. 307: . ’ • 

receives >ale proceeds, they are assets held by • ■ 

rateable distribution must be made before receipt o . " ' 

Daitaira]fa v. Ptindlth, 22 Horn. L R. lOOl : 58 I. C. 992. 


2. Wliere the execution of a decree, not being a decree ordering 
the sale of immoveable properly in pursuance of a 
contract specifically affecting the same, hut being a 
caiet. ° ^ decree for the payment of money in satisfaction of 
which the Court has ordered the .sale of immoveable^ 
property, has been so transferred, the Collector if, after such inquiry a.8 
he ihinVts neces.'^ary, he has reason to believe that all the liabilities of 
the judgment-debtor c.in be discharged without a sale of the whole of 
his available immoveahte properts', may proceed as hereinafter provided. 

* [S. 322.] 



Sch. i ll.' 
Paras. 2, 3. 


iixr.cUTioN OF m:ciu:i:s 


2GS3 


commentary. 

This pan. corresponds loS. C. F. Code. ISS2, «iili >ome terbal alierations 
oat]r, 

that the assiRoecs of a deerre for tnooey obtained ac^mst n person whose 
property had been taken oserby the Coltecior aoder S 72. whilst such properly was 

— j.. .w. ..r . 1 .. ........ ... i,g placed on the list of 

■ • m any case, application to 

■ ■ I ■ ■ ■ 0 (he Collector and not to 

313 


Notice to be 
girea to decree* 
boldert and to 
persons hSTlng 
claims on pro- 
perty. 


3. (1) In any such c.isc as is referred to in 
paragraph 2, the Collector shall publish a notice, 
allowing a period of sixty d.ays from the date of its 
publication for compliance and calling upon— 


(a) every person holding a decree for the p.iymcnt of money 
against the judgment-debtor capable of c.xccution by 
sale of his immotcablc property and which such decree- 
holder desire.s to^havc so executed, and every holder of 
a decree for the payment of money in execution of 
which proceedings for the sale of such property are 
pending, to produce before the Collector a copy of the 
decree, and a certificate from the Court which passed 
or is executing the same, declaring the amount recover- 
able thereunder; 


(i) every person having any claim on the said properly to 
submit to the Collector a statement of such claim, and to 
produce the documents (if any) by which it is evidenced. 


(2) Such notice shall be published by being affixed on a con- 
spicuous part of the Court-house of the Court which made the 
prigioal order for sale, and in such other places (if any) as the Collector 
thinks fit ; and where the address of any such decree-holder or claimant 
is known, a copy of the notice shall be sent to him by post or other- 
wise. [S- 322'A.] 

COMMENTARY. 


This para, corresponds to S. 332'Aofthc C. P Code, 1832, with several additions 
and alterations. 

In sub-rule (I ). the words " allowtni; a purioii of sixty days from thcdatcoffithU- 
cation for compliance ” have been transposed from the last para, of the old section The 
alterations have been made by transposilion and substitutioa of words and phrases, as 
will appear on comparison 

P-w--rf r , ,, . 


to decide whether (he property has or has not been properly attached Sinahv 
ilohan Kuar, iO Ji. A2S ■■ ■ • . ’ 
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£ch. m. 

Paras. 4, 5* 


4. (1) Upon the expiration of the said period, the Collector shall 
Amount of dc* appoint a day for hearing any representations which 
crees for payraent the judgmenMebtor and the decree-holders of claim- 
of money to be ants (if any) may desire to make, and for holding 
ascertained, and such inquiry as he may deem necessary for informing 
Immoyoabie pro- himself as to the nature and extent of such decrees 
perty availa b 1 e claims and of the judgment-debtor's immoveable 
for their gatis- property, and may, from time to time, adjourn such 
fafiiion. hearing and inquiry. 

(2) Where there is no dispute as to the fact or extent of the 
liability of the judgment-debtor to any of the decrees or claims of which 
the Collector is informed, or as to the relative priorities of such decrees 
or claims, or as to the liability of any such property (or the satisiactioa 
of such decrees or claims, the Collector shall draw up a statement, 
specifying the amount to be rectwered for the discharge of such decrees, 
the order in which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

(3) Where any such dispute arises, the Collector shall refer the 
same, with a statement thereof and his own opinion thereon, to the Court 
which made the original order for sale, and shall, pending the reference, 
stay proceedings relating to the subject tbereoh The Court shall 
dispose of the dispute if the matter thereof is within its jurisdiction, or 
transmit the case to a competent Court for disposal, and the final 
decision shall be communicated to the Collector, who shall then draw 
up a statement as above provided in accordance with such decision. 

^ [S. 322«B.] 


COMMENTARY. 


Tbis para, corresposda (o S. 322~S with some verbal alteratioas. 

“Appeal from'declalon of a dfapute under this rule.*'— Ao appeal from the deci, 
Sion of a dispute under S 322-B of the C. P. Code, ’ ' • 

tsiscellaDeoua appeal, i e, an appeal from a decre 
Srwivasa Ayya^gar v. Peria Tatnhi, < M. 420. Th’ 

Ahmad Jihon V, Aladho Dag, 7 fy, S6S, where it has ■ ' " 

decision of a dispute under 5. S22-B (tbis rule) is to be regarded as ao app«aii«‘'^ “ 
decree ID a suit and sot a tniscellaneoas .appeal, and should, therefore, be pmenw 
upon an ad valorem stamp. Ses 18 A. 913, noted under r, 2. 


S. The Collector may, instead ol bimstiU issuittg the notices and 
holding the inquiry required by paragraphs 3 and 4, 
draw- up a statement specifying the circumstances of 
the judgment-debtor and of his immoveable property 
so far as they are known to the Collector or appear 
in the records of his office, and forward such state- 
ment to the District Court; and such Court shall thereupon issue the 
notices, hold the inquiry and draw up the statement required by p^*"^' 
graphs and 4'and transmit such statement to the Collector. [S. 322-C.J 


Whera PUtrlct 
Caurl may Ittue 
Bottecc and hold 
Inquiry. 



JchA ll, 

Paras. &•?. 


KMxt'Tios or pncnr.ns 


2G97 


COMMENTARY. 

Th{i paix. cotrctponJi to!'. 322-0 of llie C. I*. Co<lr, tS52. wiiti some \crbal 
alleritioa*. 

. 6. The decision by the Court of any dispute 

, ’ arbing under paragraph 4 or paragraph 5 shall, as 

dlipB*le ** * between tlie parlies thereto, have the force of and be 
appealable as a decree. [S. 322-0.} 


COMMENTARY. 

Thti p&ra. cormr.oa<Ii 19 S. 322.D of tbo C. 1’. Code, 1S82, with some verbal 
Alterations. 

Btheme for 7. (I) Where the amount to be recovered and 

liqnldaUon of the properly available have been determined as provid- 
decrees for pay- cd in paragraph 4 or paragaph 5, the Collector may — 
oeht of tnooey. 

(tf) if it appears that the amount cannot be recovered without 
the sale of the whole of the property available, proceed 
to sell such property ; or 

(6) if it appears that the amount with Interest (if any) in 
accordance with the decree, and, when not decreed, 
with interest (if any) at sucIj rate as he thinks 
reasonable, may be recovered without such sale, raise 
such amount and interest (notwithstanding the original 
order for sale) — 

(t) by letting in perpetuity or for a term, on payment 
of a premium, the whole or any part of the said 
properly ; or 

- (u) by mortgaging the whole or any part of such pro- 
perty ; or 

(tti) by selling part of such property ; or 

(ii>). letting on farm, or managing by himself or another, the 
whole or any part of such property for any term not 
exceeding twenty years from the date of the order of 
• sale; or 

• (v) partly by one of such modes, and partly by another or 

others of such modes. 

(2) For the purpose of managing the whole or any part of ■ such 
property, the Collector may exercise alt the powers of its owner. 

(3) For the purpose of improving the saleable value of the properly 
available 6r any part thereof, or rendering it more suitable for Jettiiw Of 
managing, or for preserving the property from sale in ' 
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fech, at. 

Paras 7-9. 


incumbrance, the Collector may discharge the claim of any incumbrancer 
whether it has becorne payable or not, and, for the purpose of providing 
funds to effect such discharge or composition, may mortgage, let or 
sell any portion of the property which he deems sufficient. If any 
dispute arises as to the amount due on any incumbrance with which 
the Collector proposes to deal under this clause, he may institiite a 
suit in the proper Court, either in his own name or the name of the judg- 
ment'debtor, to have an account taken or he may agree to refer such 
dispute to the decision of two arbitrators, one to be chosen by each 
party or of an umpire to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector shall be 
subject to such rules consistent with this Act as may, from time to time, 
be made in this behalf by the Local Government. [S. 323.] 


COMMENTARY. 

This para, corresponds to S. 323, C. P. Code. 1882, with some modifications. 

In sub-rule (4) the words "Local Gci'crnincttt” have been substituted for the words 
“Chief Controlling Revenue Authority.” The other alterations are verbal. 

The poweis under S. 323. C. P. Code. 1882. conferred oa tbe Collector and these 
conferred on the Talokdan Setiiemenl Officer by S. 31 of the Talukdari Act (VI of 1888/, 
as amended by Act II of 1903, are both eoablios or discreiiooary and are sot necessarily 
of a mutually contradictory character . — Purshottam v. liarbhamji, 33 B. 448. 


8. Where, on the expiration of the letting or management under 
paragraph 7, the amount to be recovered has not been 
realized, the Collector shall notify the fact in writing 
to the judgment-debtor or his representatives in inte- 
rest, stating at the same time that, if the balance 
necessary to make up the said amount is not paid to 
the Collector within six weeks from the date of such notice, he will 
proceed to sell the whole or a sufficient part of the said property ; and, 
if on the expiration of the said six weeks the said balance is not so paid, 
the Collector shall sell such property or part accordingly. [S. 324.] 


Recovery of bal- 
ance (if any) after 
letting OF manage- 
ment. 


. . COMMENTARY. 

This rule corresponds to S. 324, C. P. Code, 1882. with veibsl alterations. 

Mortgage- — Irstead of selling, the Collector may mortgage the property. — Baehar- 
sang V. Naran Moti, 27 Bom. L. R. 2\7: PC I. C. 846; A. I. R. 1925 Bom. 27*. 


9. (1) The Collector shall, from time to lime, render to the Court 

which made the original order for sale an account of 
Collector to render ^^,1 charges 

accoun a o our incurred by him in the exercise and performance of 
the powers and duties conferred and imposed on him under the provi- 
sions of this schedule, and shall hold the balance at the disposal of 
the Court. , . 



Sch. III. EXECUTION OP DECnKES 2039 

Para. 9. 

(2) Such charges «;hall include nil debts And liahilitles from time 
to time due to the Government in respect of the property or any part 
thereof, the rent (if any) from time to time due to a superior holder in 
respect of such property or part, and, if the Collector so directs the 
expense of any witnesses summoned by him. 

(3) The balance shall Ivi applied by the Court— 

(n) in providing for the maintenance of such members of the 
judgment debtor’s family* (if any) as arc entirely to be 
maintained out of the income of the property, to such 
amount in the ease of such member ns the Court 
thinks At ; and 

{h) where the Collector has prtMiccdcd under paragraph 1, in 
satisfaction of the original decree in execution of which 
the Court ordered the sale of immoveable property, or 
otbcrw'ise as the Court may under section 73 direct j or 
(c) w'lierc tiic Collector has proceeded under paragraph 2,— 

(i) In keeping down the interest on incumbrances on the 
property j . ‘ 

(ti) where the judgment-debtor has no other sufficient 
means of subsistence, in providing for his subsistence 
to such amount as the Court thinks fit ; and 
(n't) ill discharging rateably the claims of the original 
decree-holder and any other decree-holders who have 
complied with the said notice, and whose claims 
were included in the amount ordered to be recovered. 

(4) No other holder of a decree for the payment of money shall 

be entitled to be paid out of such property or balance until the decree- 
holders who have obtained such older have’ been satisfied, and the 
residue (if any) shall be paid to the judgment-debtor or such other 
person as the Court directs. [S. 324-A.] 

COMMENTARY. 

This p«ra. corresponds to S 324'A of Ihe C. P. Code. 1882. with some verbal 
alterations. 

Collector to render accounts. — Though the Collector is bound to render accounts 
Under this rule he cannot be compelled to deliver the account books in Court. This 

rule also does not require bim to pay tbe balance in Court.— v, Kalyatt Sitigh, 

CBom.L. R 825 * ‘ 

The Collector has no power to dispose of the balance in excess of the decree amount 
-as he likes without instructions from the Civil Coart.— A. E. Joites v. Ram Charan 
133 1. C, 423 : 29 A. L J. 1C64 : A I. R. 1931 All. 700. 


1927 Bom. 177 
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Sch. IIL 
ParaS. 10, U 


10. Where the Collector sells any property under this schedule 
Sales how to bo he shall put it up to public auction in one or mor 
conducted. lots, as he thinks fit, and may — 

(a) fix a reasonable reserved price for each lot ; 


(6) adjourn the sale for a reasonable time whenever, fo 
reason to be recorded, he deems the adjournmen 
necessary for the purpose of. obtaining a fair price fo 
the properly ; 


(c) buy in the property offered for sale, and re-sell the same bj 
public auction or private contract, as he thinks fit. 

[S. 325.; 


COMMENTARY. 


This para, corresponds to S. 325 of the C. P. Code, 1682. with verbal alterations. 


behalf by Government under the second r«irns>'®ph of S. 320, C. P. Code, i883.—-i-frfh< 
Tnkatn v, Bliavla U B. 478 See 18 A 313 under paragraph 2 of this Schedule. 


n. 


Besirictious nc 
to alienation by 
judlment-dehtor 
or his fepresentv 
tive, and prosecu- 
tioQ of remedies 
by decree-holders. 


(1) So long as the Collector can exercise or perform in respect 
of the judgment-debtor’s immoveable property, or 
any part thereof, any of the powers or duties 

conferred or imposed on him by paragraphs I to. 10, 
the judgment-debtor or his representative in interest 
shall be incompetent to mortgage, charge, lease or 
alienate such property or part except with the written 
permission of the Collector, nor shall any Civil Court 
issue any process against such property or part in 
execution of a decree for the payment of money. 

(2) During the same period no Cinl Court shall issue any process 
of execution either against the judgment-debtor or his property jn 
respect of any decree for the satisfaction whereof provision has been 
made by the Collector under paragraph 7. 

(3) The same period shall be excluded in calculating the period 

of limitation applicable to the execution of any decree affected by the 
provisions ol this paragraph in respect of any remedy of which the 
decree-holder has been temporarily deprived. CS. 325-A.J 


COMMENTARY. 

This role corresponds to S. 325-A of theC, P. Code, 1882, with some verbal alterations. 

Obfect of the Para. — The object of Sch. Ill, para. 11, C. P. Code is to protect the deb- 
tor as far as possible from the risk of losing his property wholly or for all time and mere 
attachment l^eiore judgment cannot defeat that object, for by such attachment alone the 
property is^not exposed to the risk of such loss ; v, Stturam, A. 

Nag. 218 ; 68 1. C. 188. 


Sch. 111. 
I’ara. 11. 


EXECUTION OP DECnP.ES 


9C91 


dl2 {Maffniram x OjJbubai. 2C U. 5»0. iltsscttUJ from). also Ga»ga Prasad x, Oanga 
Bjtfcs/i, 29 A 4l5 : 11907) A W. N 112 : ▼. Nahatnmed, Abdul Saitar, HZ 

C W. N. 1H9 : 109 I. C. 374 : A. 1 R. 1928 T C 163 ; Ttkaram x. Sarayau, 92 1 C 44 ; 
A 1. li. 19/0 Nag. V46 : Abi/ul /xa/mwn t. Gaya Prasad, 6 0. W. N. 843 : A. 1. R. 1929 
Oudh4j5 Failure to object on bebalf of (he Collector to an alienntion is not tanta* 
mount to a writ'en permission to alienate —/foi<fcr A7i«i« v ffon/ii'yir. 6 O W N 730; 


Held, that the judcmenl-debtor was Incompetent to make the transfer as until the 
sale by the Collector ^^as confirmed, his power and duties under Scb. Ill, para 11, C. P. 
Code bad not ceased and until then the property was under his management.— Afohorfeo x, 
60 I. C. 310 : ION L R. 194. 


Prasad, 122 I. C. 360 : A. I. R. 1930 N^. 237. 


1930 Nag. 220 

A jonior member of a Hindu joint family cannot be allowed to deal with the family 
property which has been placed in charge of the Collector.— Saryw Prasad x. Ramsarats 
Lai, 132 i. C. 508 J 29 A. L. J. 400. 

The staee at which any person entitled to say that the mortgage was Toid is when the 
" . . . **• — “ — ‘ raised it is not open 

■ ■ . . - . . • ' the previous decree 

• •' Rahtnan X. Collector 


LImtatlon —When the property of the judgment-debtor was taken under manage- 
ment by the Collector and released more than 12 years after the date of the decree, that 
period was excluded in the compulation of limitation both under the Limitation Act and 
' - - - •s—ShayamKaranx.Collectorof Benares. *ZA.nB:S2I.C 7A2. 


The word *' alienate” contemplates a transfer which is to take effKt immediately and 
not after death. A disposition of property by will does not therefore come tmder its 
purview, Muhammad ^yesd r. Muhammad Tsmatl, 33 A. 233: SIC. 834: 7 A. L. J. 
1176 


The last clause of the first paragraph of S. 325 A, C. P. Code, 1832 (para. n> 
prevents a Civil Court in execution of a decree for money from issuing any process 
against the judgment-debtor’s immoveable property in the hands of the Collector.— 
G»r<f/jar Das v. Har Shankar, 20 A. 383, p. 283. 

“The same period shall be excluded In calculating: the period of llrollation 
The presentation of a darkhast for execution by one of the surviving coparceners of the 
deceased decree-holder cannot be said to be invalid so as to render the proceedings before 


C. P. C — 169-A. 
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Paras. 11-13.. 

the Collector invalid and so as to prevent the dedaction of the time mentioned in gub-para. 
(3) of para. 11 of the Third Schedule of the Code.— il/rrrf/iow Prahhakar v. Balaji Covinii, 
A, I. R. 1927 Bom. 123 : 29 Bom L. R. 75. 

12< Where the property of which the sale has been ordered is 
situate in more districts than one, the powers and 
duties conferred and imposed on the Collector by 
Sir<llalrl.i.“ P3'-‘->er“Phs “o 10 shall be exercised and performed 
by such one of the Collectors of the said districts as 
the Local Government may by general rule or special order direct. 

[S. 325-B.] 

COMMENTARY. 

This rule corresponds to S. 325-B of the C. P. Code. 1832, with verbal alterations 
only, 

13. In exercise of the powers conferred on him 
Jovrers of Col jjy paragraphs 1 to lO the Colle'-tor shall have the 
ecor to compc a Civil Court to compel the attendance of 

production parties and witnesses and the production of docu* 

’ ments. [S. 323-C.] 

COMMENTARY. 

. This role eorre^poods toS. 325-C of the C. P. Code, 1382, with verbal alterations 
only;* 



THE FOURTH SCHEDULE. 

{Su Section 265). 

ENACTMENTS AMENDED. 




la Arlicle 1 of Schedale I. after the word 
*■ plaiot " the words " wrtttea statement 
pleading a set-ofTor connter*cIaim " and 
after the word '* Act " the words " or of 
cross'objection ” shall be inserted. 

From Artfcle U of Schedule 11. the words 
••from an order rejecting a plaiot or” 
shall be omitted. 

For the entry in the first column of 
Schedule 11 relating to Article 19, the 
following entry shall be substituted 
namely:— 

** Agreemeol iu writing stating a question 
for the opinion of the Court oader the 
Code of Civil Procedure, J908” 









THE FIFTH SCHEDULE. 


[ENACTEMNTS REPEALED.] 

[Enactments repealed.] Repealed by 8. 3 and Schedule I£ of the Second 
Repealing and Amending Ac t, 1914 (XVII of 1914). 



APPENDIX I 

THE HIGH COURTS ACT OR THE CHARTER ACT, 1861 

An Act for Esfahlishirifj Hiffh Courfs of Judicafurc in India' 
(24 & 25 Vicf., C. 104) ; {6fh Aunttsf J861) 

(Repealed and re-enaetcd with slight modifications bjr the Govemnient 
of India Act, 1915 (5 & 6 Geo. V; C. 61.)l 


Be It onactod by the Queen’s Most Kxccllcnt Majesty, by and wiili 
the advice and consent of the Lonls Spiritual nnd Temporal and Common** 
in this present Parliament ns^emldc*!, and by the nutliorlty of the same a-* 
folloaas 


1, It f'hall Ik* lawful for I!or Majesty, _ 

c of tho Unite*! Kingdom to'erect nnd e«tab- 

hUthMi in tha >et«ra'l Court of ’Judicature at Tori jj7///am in 

Presideocie* of Indii for the Itrngnl Division of iho Presidency of 

t'reswenciM of lad... IP, nnd by like Letters Patent 

to erect nnd e«tnbliih like High Courts at M'i'li'n* nnd liomha;! for tho«o 
Presidencies n'^iioctively, such High Courts to be established in the muI 
«evernl PresitlencicH at such time or respective times ns to Her Majesty 
may seem fit nnd the High Court to be established under any such Letters 
Patent in any of tlie said Presidencies shall l>e deemed to be established 
from and after the publication of ’such Letters Patent in the same Presi* 
ilency, or such other time us in such I/*Mcr« Patent may bo ' nppointe*! in 
(ills behalf. 

2. The Higli Court of Judicature at Fori U^iUiaiii in licnyal nnd at 

_ . . € , the Presidencies of Mndras nnd Ihuihair respectively 

^nrt.tut.on of High consist of n Chief Justice ’ and ns many 

“ *' Judges not exceeding fifteen 2 ns Her ' MAjesty may, 

from lime to time, think fit and appoint who shall be selected from — 


Isf. Barristers of not less than five years’, sending ; or 

2nd. Members of the Covenaiitwl Civil' Service of mot less than ten 
years’ standing and who 'Shall' have served as Zillah Judges or shall iiave 
exercise*! the like power** as tho«o of n- Zillah Judge for at len«t three years 
of that period ; or— ' 


1. By the terms of this Act the exercise of jurisdiction in any part of Ifer 
.Maie<ity'8 Indian Territories by the Hich , Courts was meant to be subject to, 
ana not exclusire of, the general Icgi^atirc p 

Council. An exercise of legislative authority by 
whereby any place or territory .is removed., froi 
Courts is one expressly contemplated by this Sta 
i«3a^ under it— Etrtprfss v. liitrah ilSIH) I C. 1*2; K Jt. 5 I. ITS, 

2. Increased to tirrnli/ by I and 2 Gea V. C. IS S. 1. nnd now Pee S. 101 f2) (i|) 
of the Government of India .\cf, tP15, /!»«/. 



( 2 ) 


conn or nvri, rnornmiin: 


3id. Persons who have held jiidicinl Office not mferror to that of 
Principal Sudcler Ameen or .Tudjre of a Small Cause Court for a period of 
not less than five years ; or 

4lh. Persons who have been Pleaders of a Siulder Court or a High 
Court for a period of not loss than ten years if such Pleaders of a Sudder 
Court shall have been admitte<l ns Pleaders of a High Court, 

Provided that not less than one-thinl of the Judges of such High Courts, 
respectively, _ including the Chief Justice, shall be Barristers, and not loss 
than one-third, shall be Members of the Covenanted Civil Service.^ 


3. 1 rovided always that tho persons, who at tho time of the establish- 
Ceruin existing Judges mont of such High Court in any of the said Presi* 
herein named to be the dencics, arc Judges of Supreme Court of Judicature 
first Judges of the High and permanent Judges of the Court of Sudder 
Dewany Adawlut ,or Sudder Adawlut of the same 
Presidency shall be and become Judges of sucli High Court without further 
appointment for that purpose ; and the Chief Justice of such Supreme 
CJourt shall become the Chief Justice of such High Court. 


4. 2A11 the Judges of the High Courts established under this Act shall 
hold their offices during Her Afajesty's pleasure 
provided that it shall be lawful for any Judge of a 
High Court to resign such office of Judge to the 
Governor-General of Indm in Council or Governor in Council of the 
Presidency in which such High (iourt is established. 


Tenure of Office of High 
Courts. 


6. 3The Chief Justice of any such High Court shall have rank and 
o j « , j - precedence before the other Judges of the same Court 
Preced^ence of Judges of ^3 0^ Hs 


High Court. 


establishment shall liave been transferred thereto 


from tho Supreme Court shall have tank and precedence befoi^e the Judges 
of the High Court not transferred from the Supremo Court and e.veept as 
aforesaid, all the Judges of each High Court shall have rank 'and precedence 
according to the scnioiity of their appointmenU unless otherwise provldcil 
in their Patents. 

• 6. •‘Any Chief Justice or Judg<^ trnnsferretl to any High Court from the 
Salaries etc of 1 Aa Supreme Court, shall receive the like salnrj', and he 

of the High ’Courti ® entitled to the like retiring pension and advantage 

as lie would have been entitled to for and m respect 
of service in the Supreme Court, if such Court had been continued, hi? 
‘^r\’ice in the High Court being reckoned as service in the Supreme Court 
and except as aforesaid it shall be lawful for the Secretary of StJite m 
Council of India to fix the salaries allowances, furloughs, retiring 
and (when necessary) expenses for equipment and voyage of the Chief 
Justices and Judges of tho several High Courts under this Act, and from 
time to time to alter the same. Provide always such alteration shall not 
afiDct the salary of any Judge appointed i»rior to the date thereof. - 


1. By S. 3. of 1 itc 2 Geo. V. 0. 18 the Governor-Geoeral in Council was 
empowered to appoint temporary Jndgra to act tor 2 years, such additional jucl^. 
whilst 80 acting, to ha\e all the iwwcrs of a Judge ot the High Court appomlca 
ny His Majoaty but not to be taken into account in determining the 

specified in this proviso. See Now S. 101 of the Government of India Act. S. lut. 

2. See S. ICG, Government of India Act. lOhl. jwm/. 
a. See S. ICO. ibid. 

i. See S, 101, ibid. 



Provition for 
of the office of Chief 
Juitice or other Jud^e. 


7. irpoii tin* liniUHniiij: of n \intmcj in iln* nf (Itirf ntnl 

ifnriij;; nut hIitiio* nf « < 1 n*-f lli.- ('fotiTTifT* 

Ofiu'ml in (Vmnril <»r fintnimr in (‘<niti«'il. «i« fhc 
imiv lx*, elnill Otir of lli<* Jinl^'r* of llic 

-amc Court to |nTfonii tlto «if (liiif 

nf llip «atil (Vmrf niifJl Minic Im- lnvti njuxiintiil |>y IIit 

Maj'*'ly to tbo offirr* of Cliit'f .luMtrt* of tlic -atm* (*oitrf. niol Iin* enl^-n'il on 
tho tli'charpo of tlic tlntir- of mrli ofiirr, or mtlil llio tincf .Tii«tlro lin« 
rrtiininl from ••iirli ji!i'onr«', «n«l tiiKUi llio liaj»jwtijiif: of a vncnnry in llio 
ofliro of any otlior of any -urli Hipli (*oitr1 ntnl ilurinj: anv alf-otin* 

of any ^urli .Tiidjrc or on tlio appoinimciit of any -nrli Jinlp’ lo art a-* Cliirf 
.lu'tin*, if f-linll be lawful for tho ftovonior-OoiH'ral in Council or Govonior 

in (’oiinril. a* tin* may Ih*, to n|>)KtiiU n imt-oh, wiiIi *>iirli tjiialifiontion- 
a* an' n'<iiiiro<l in ]*<T«on“ to In' np)>oini<il to tlm Ili;;li Coart to art n« a 

tlndpo of tho raid lH;rh Court, and tin* >o aii]>oiiii<‘<l >‘hnll In* 

nul}ion*o<l to «it mill to jK-rfonii tin* dala'^ of a Jtid;?* of flic ■*ai'! Court 
until ^oInc j*cr-<in ha‘> Iktu np|K>inli'«l b\ II<t Maj«'*ty to (hi' ofiic-c of .Iiidy<* 
of flic -.imc (’onri, ainl ha- cntm-tl »»ii tho <Ii'fhan:o of tlic ilntic- of fuch 
ofJicc. or until the ah-<‘nt .Tinl"»^ ha- n-ltmtitl from -urh ab-<‘nrc, or until 

the (tovomor-Ocnend i?! Couiicii or Ooxernor in Council a-* afori-atil, rliall 
-«v ctiitM- to ••:jnc<'l lh<‘ ii])poiiitmcni of -iich acting .Tttdyc, 


8. CiM.n 
Aholition of 
Courti »nd 
Courts. 


tlic c-talili'hnicni of -m-h IIi<rh Court a- afoiv-aid in tiu* 
- rn--idcinv of tori iVtlhaiti iji liciiml, tho .^ujnruK' 

Shudder uiid tin* (Vmri of .‘^iidtliT Dcxtaiiy Adawlut and 

SuiM<-r Ni/amut Atlaxxlut at Cahnlla, in thu «anu' 
IV‘-ld« iicx. -Ii.ill Im* alndi-hcd 


Ami uitoii the <-talili'h»i«-nt of -m-h Court in tlic I’lx-idcncv of 

Mfidins, the Suiircnio C<iurf nml the Coiirt of the J^udder Adawlut’nml 
roiij<lajT>’ AdawJut in th" -amc Pn-idem x -h.ill )«• aI»oJi-)iiii 

And upon the e-fabli-hmcnl of -ncli Iliph Cmut in tin* riv-idcnc) of 
Ihjmbatj, tap Hapicnic Court ami the Court of J^uddia Dewnny Adawlut nml 
Sudder roujdniTy Adawlut tti the simp Ihcsideiicy dmll bp aboli-bed : 

Atid the riHunl- and docaiimait'* of the -cx’cnil Court- ^o id)olI'li(“il in 
<’ach I’rP-Mciicy “ball become, and Ik*, lecoul- ami documcnt*» of the High 
Court c-t.ibli-he<l In the -.um* I'n-hlcmy. 

9. sKacb of the High Court- to Ik* o-tabli-bed^ umloi this Act phall 
have and oxerci-e all sicb Cix'il, Ciiminnl, Admimlfy 
Yiop-AtliiiiraUy, To«tampntary, . Intc-tate, anil 
of High Courts. JIatiimoiiial JuiisHctioii, original ami apppllatc and 

all Pucli I'owpi- ami .lutboiitx' for, and in n*lation to, the adniini«tmlion of 
ju-ticp in the Pre-idency fm xxhicb it i- cstabli-bed, n- jllci Mnic^ty mav 
l»v =ucb Letter- Patent a- afoie-nid, guuit iiiid direct, i-jibicef, bowexcr, to .-udi 
dueefinn- and limitation- si- lo the escrei-c of original, cixil and criminal 
juri-dictlon bcyoml the limit-, of the Pic.-idpiipy Town- a- may bo prr-criboil 
thereby ; and' ®a\*e a- by ‘•iicli 3^'tlcr- Patent may be otberwi«e directeil, 
and Piibjcct and xiithout jirpiudirc lo the legi-!ati\*e i>ower» in relation to the 
matter- nfore-ald of the Gox’mioi-Geiicnil of Jndia in Council, the High 
Court to he e-tabVi-hcil in each Prertdeiicy -ball hiixo and exerci-e all 
jurisdiction and everj* power ami authority xxliat-oexor in any manner XTsIrti 
in siny of the Court- in the pame Prerideney abolished under (lii« Act at 
the time of the abolition of .-uch ln-t-mcntiune<l Court-. 


1. See 8. 105, Government of ImlU Act, 1015, 

2. See 8. 100 (1), ibid. 



coin: OF civji, I’Rocnnrni: 


[10. the (y) 0 irn shall otherwise juovide under the jmetfs of this 

u. , „ . , Act flit iuriulielioH .uoir eiercised hu the Supreme 

'.ami n! Courts of Caleultn, Madias, and ihmhay, rcspet-- 

Supreme Courts. uihabitanls of such 2 >(irts af ' India as 

^ ' mail not be lomprised within the h'ul limits of the 

Letteis Patent to be issued under this Jet cstahlishinq Uif/h ■Courts at 
Port IVilliam, JIadras and Dotnhaif, shall he erctcised by such Jliffh 
Courts, respcctii eh] \ ' . ' . • 

11. .Upon tho e‘'tahli|-Iniifnt of tin* ^lid .Comt- in llii- -aid JVri- 

Exiatlng provisions to.'iMftivcIv, all piovi>ion‘‘ iheii ill fou'c in India 

.applicable iio iSupreme ‘>f Act' .of Pailianicnt Or of iiiij*. Order-. of Her Jfnjcfty 
'Courts ,to .apply to in Council, or Clmrtoi?, or of any Act- ,of llu* Lo^’flii- 
HighrCourts. pjre of India wJuVh nt fJ»c linio or iL-'iuvlivo .times of 

the cstahliiliment of Mich High Cout1> aic u-pcclively .iipplicalde to the >Sii' 
pieiiie Court- at Foit William in liciu/al, Madras and liomhau rciipc’ctively, or 
■to ,the Jud^e-J of lhos.c ('ourt>' >lmll he taken to he ai)i)lieahle lo the tnid 
Hijlh Court-* and the Jud^e-j thereof le-iioclivelj', .-o fiu a- niay he con*i*-ten( 
uith the iiuovision- of tin- Act, ami the Lcttei.- Patent to hi* in .pur- 

riianco thereof, and Mihject to the Icffi-lntivc poorer- >in relation ito the jnatfer- 
aforesnd of the Govi'rnoj--Genenii of India in Council, 

12. Fiom and after the aholltion of the Court" aboli-hed iif afoie-aid in 

n . . ^ any of the .Nthl Prc."idt‘neie!*. the High Court of the 

***."■ •‘tune Pie'-idcjicv ‘•hall have jint-dietion over nil procee* 
*** ding.- iK*ndlng in J-nch al>oii-lie<l Court- nt the time of 
tlio abolition thereof, and jnoceeding'' and oil 'previ- 
mi- plOceedlllg^ in the said la-t-meiuioneil Court- -aiall he dealt with as if the 
same had been bad in the i^m'd High Court, «\ve that any such ptoceedmg- 
inay be continued, a-j iu*arly as circuln‘*tauco.^ jx'rnnt. undei and aeeordhig tn 
the imictice of the aboIi«hc(i Courts respectively. 


13. aSuhject to ‘ ‘ -’'ell may he nmdo by the 

Pow., .to W Court. • . h,'.*'!-!’' 

to provido for ....oiso ulrr till. Act mny, 'by II- 

of jurisdiction by sin- . ‘xerci-e, hv one or nioie 

gle Judges of Division .Tudge? oi bv Division Courts constituted^ by two or inoie 

Courts. Judge- of the said High Court of the origimd and appe- 

llate jml'dietioii vested in such Court, in ^iich manner a- may niipear to ?iich 
Cuint to be convenient for the due administration of justice. 

14 3Tho Chief Justice of each High Court shaU, fioin time to time. 
Chief lusiSe- to dew determine Avliot Judgc iix ciich case shidl sit iilone, and 
mine what Judges^huli ''vliat .Judges of the Court, whether With or inthout ’fhe 

sit*lone or in the Divi- Chief Justice, .-hall con-titute the -cveral Division Court- 

ision Courts. iis aforc-aid. 

15. ^Ertoh of the Higli Court-;, c-tabllslied under thi- Act sliall have siipei- 
. intcndence over all Courts whicli may be subject to its 
t.I, a =^ 4 *^* appellate iiiri«liction, and .ehall have power to call foi 
rules of ivturn-, smd to direct the transfer of any .-iiit or appeal 

Subordinate Courts, any f-uch Coiirt to any other Court of equal or 

superior juri-sxliction, and shall have power to niiike and 
i-'Up genend iiile- foi icgulating the practice and proceeding- of such Court-, 
ainl al-o to pic-cribe fornH for ••veiy proceefling in the «aid Court foi ‘which 


1. Itepealcd by 23 k 2‘J Vkl. C. 15, 8. 2. 

2, .S^e fi. 108 (I), Government of India .Vet, iyi5 
a. ti-e S. ice (2), tbbl. 

•J. Sre S. 107, lA/,/. 



it 'liall lliink tliat :i f«»fin In* tiK* f'-r pine nil 

riltri("-, «llil ncrouiil- In In* kepi lt\ llie offirir* itH'J nlM> In l.iliU* f( 

t«» Ih* tillonetl lo llie SlirrifT, Allnnie)-, nii<1 nil flttk* nii'l efllnT" ff ( niui. 
uikI fn'tn lime In lime In iiINt nnv -iirli riile or fnnii er liM- ; iiml lie- 

nile** mnile nml llie fnnn-' -*> fronM-*!, ni»il llie laltlf *0 ^le*!! !«• 

US'*! n»<! ob'S'n’etl in tin* raid (♦nirl ; pmvi'kd iltni »ur}i purml ml'^ ntul 
form- and tnide'* Ik* mH iiieim^i'-teiit nilli (he ^*n»\ l•illn■‘ of niiy l.in in 

force, and ‘•hall iH'fon' tli<'\ an* i«Min!. luixe llie «njuli<>ii. in lie* 

Pre«ideney of f^irl WUhifin of the (toxi-nior-f i( in nil in (*«>iinri|, nnd in 
-V'T'/ro* or of iln* (Jovenior tn il of llie n'-|K<ii\4' l’n*-iden« !■ *. 

16. It **11011 Ik- lanfal for Her Map«(y, if al im> limeliinoftir II. r 
Maj'-ty SI**, lit mi I.. do. Ii\ IjII. r* I’al.ni nmlir 
Htr M*jeity may nia. tin* finilt Jsill of the I'jtildf Kintrdoin. |o «iit| nml 
bli»h a Hijh Court i.-tjihli-h a Ilieli ('oiirl of .Tinliniliin* in and for nn\ 
North.Wealem of the l.Trilori.*^ nilhin II« r Miii«-tyV deiniiiiMn- 

in Inilitt not iiielMde.! Milliin the liiiiil- of the |o**jiI 
jnrislietioij «if anolluT Hi;*!! (.'onrt, * to «-oii-i-t of a (.'hief .Iii^lhi* am! of 
*•11011 inimlK-r of other .Iml;re** with **ii(h (pinlifiratioii' a* an* n'<piinil in 
lM*r**on- to lx* iippoiiiP'd In the Ilicli (’onrl- «***taldi*he«! nt lln- l’n*«ideiirn * 
Iien'inliefon* iin'iilininil. n- Hit ^Illi.•*•l\ from lime lo lime, niav think 
Hi and apiMiint ; and ii **lmll Ih* lawful for IIi*r Maje*>l\ hy ‘iirh 

Iveltor'^ Patent to .*onfi*r o»i •mh ('ouri niiy -nrh jiiri'nlic lion, jwiwer**, am! 

authority a** under tlii- Act nuihorir.il to Ik* l•onfem'^! on or will 
lu-eome ve-te*! in tin* Hi;;!! ('oiirl to Ik* e-ialdi-liMl in nny Pn***ideuey 

limdulicfon* meutioin**!. ami. Mihiett to the din'etion*. nf •mh I/dter- 

Pntont all tin* pnivi-ioid of tlii« Aei liavtiit.' n*fen*m*e to tin* Ilivli 
Court iMahlidn'il in nnj •iieh Pn-ideiiey, and to the (lilef .lu'ln*.* 
ami other .Tudjr'** of kuiIi Ouni. nml 1 .. the (Sott riu>r*(ien('m1 or (loter** 
tior of the Pn‘«i<h‘ncy in wliieh mkIi Coiin i. e«taldi*lnii, Khali. 

SI** fur It' cinmin-liuKv iiuiy ^H*rmit, Ik* apniinihle to the lliyh (Vmrl 

eMnhli'hixl. in the >snd temfone-, and to ilie nmf .Iiftn*** and other 

•ludfTpa thereof, and to the |K*rM»n adiniiM-t«*rmy i1m’ (.oxeiiiineiit *nf 

the f*aid territojk-. 


Other or lupplemen* 
tary Chartera may 
granted within three 
years after establish- 
ment of a Court. 


17. It -hall Ik* lawful foi II«t Maje-t\. if Met Maj*-tj -h.ill -o tliitik 

fit. at any lime within three jnu- 2 after the 

(*-tuhti-iuuent of an) Ili^h Cuint nmlei thi- Act 
Ity her Ix'ttei'* Patent, to u*\oke all oi **uc*h ]>ait- 
or i»rovi-iun- a- Jlei Maje-tj may tliink lit, of 

the Letter*' Patent hy winch -tic-h Court wa- e-tah- 
li-luKl ami to gnuit ami make -uch other power- 

aiul pro\i-iou' a- Her Maje-ly may think fit ami n*5 might have been 
pnintctl 01 made by Mich fir*t Ix•ller^ Patent, or, without any f-uch 

revocation a- aforoMiid, by like Letter** Patent to praiil ami make aiij additional 
or ‘■iipplemcntnr)’ powers and provi-ion- whicli might lane bcd'ii gmnto<l 
or made in the fir«t instance. 

18. 5/^ shall If lawful for Her fiom Ume to Umc. In/ Ilei 

. . Onler irt Coiinttl, to transfei am/ Itnitory or place 

Temtorisl fioiii the jioivlietion of one lo the jiiiisdiction of 

junsdictira o (fnij other of the High Cbtirfs established under 

Mder In Council. *^^f* ""'I geiieiaUi/ to alter and determine the 

leiritoiial limits of the jurisdiction of ihr said 
'•eieral Coiiits as tu Ihr Majesty, uith the adi'tec of Her Priii/ Council, 

may seem meet 


1. See 1 & 2, Geo. V. C. 18 6. 2 by which a High Conrt may be 
established under S. lU, whether or not the territories be included within the 
limits of the local jurisdiction of another High Court. 

2. By 23 fi 29 Vic. C. 15 S. 1. the time was e.\lended to 1st January, lS(.f5. 

3. llcpealcd by 28 & 29 Vic. C. 13. 5. 2. 



19. Tlie word “BnniMcr*' in this Act shall ho dcoino<l to include 
, , ^ . . Bairislcrs of Enntand or Ireland, or Member.® of the 

Interpretation of terms, of Advocates in ^icoilaud ; and the word® 

“Governor-General and Governor” shall compieliend the officer adminis- 
tering the Government. 



GOVERNMENT OF INDIA ACT, 1915. 


Ar/ in Coumiuinir Kmrtniniix rrhliti/j in ihf Oorrmiiirnl of 
httlin, 

['jmh Jith/, nuA) 


lie it o«nc-t<-.l liy tlio KinpV ino«i I-Aa'llctit Mnjv-ty. Iiy iui<i «itli jIh- 
a'lvkv nnd miwnt of tin- IxnU Spirilunl siimI Ti’iiiitonil. itinl ('mniiiou-, in 
tiiit pri'v'iit P.irliniimit mnl l»v iIk* nnllioritv •*f tin* -juin*, «- 

Wlon-.; 


PAUT IX. 

Tin. IsMKN lliuii (V>rirr<. 


f’on'-litulion. 


101. (Cli. Act, I-. 2. {l> Tlie Ilijjii CouH' rffcmvl to in tin'* Act 

CoMtltutcoB ©f High 0^ ^jIuilInTlnrc forjlie tliiu* In'infr 


Courts. 


f'UibHiliwl In Briit-h IimIw bv lA’llpr-* Pnteiit. 


(2) Iy\cli HiKh -Imll fOiiM-t of n (1in*f .InMicr nml n- ninny 

.Tudgo- i\‘. Hi- Slnji*-ty tuny tiunk fit lo apitoini : ProvidiHl a-' fiillow* s 


ntlipi 


(0 tlio Govcrnor-Gononil in Council nmv apj>oint pcr*oii« to act a-* 
additional Jud-jo* of any Ilif'li Comi, for kucIi jicilod, not 
oxccitHnp t«o year*, a- may Ik; requirt^i ; and the Judges so 
uppoiiittMl sliall, wliil-t *o acting, liave all llio powers of a Judge 
of the High (’ourt apiK>inU*«I hy Hi-* Jfajesty un<ler this Act 


(»») the maxiimiui mindicr of Judges of a High Court, including 
tile Chief Ju-ticc and additional Judge-, shall he twenty. 


(:?) A Judge of a High Court imi-t lie— 

(n) a h.nrrister of England or lielnnd, or a lueinber of the Faculty 
of Advocate- in Pcotiaiid, of not than five year^ -tanclidg : or 

(h) a member of the Indian Civil Servu*c of not le-s than ten year-’ 
^ti^ndi^g, and liaving for at lea-t three year-' eerve*! a«, or 
exeiri-ed the pouei- of a Di-lrict Judgi« ; oi 

(c) a jieison having liold judicial office, not inferior to llint of « 
subonliiiate Jialgc or a Judge of a Small C’.m-e Court, for a 
period of not lu-s than fiw year- ; or 

(<f) a twr-ou having been a pleader of a High Court for a period of 
not less than ten year*. 

<1) Provides! tliat not le— than one-thinl of the Judges of a Hi"I» Court 
including the Chief Ju-tiee but excluding additional Judges, must '"lie Mich 
Ibirri-te^ or .yiyo-.Ues, as afo^aiil, ami that not h-s iluin one-tlunl mu-t 
Ik* inemher- of the Iiuhaii Civil Sen'ice. 



coijfi or oiViL I’KoornijRfi 




(5) The High Court for the North-We>tcrn rrovineo!, intiy be >lylo<i the 
High Couit of Jvulicatuie at Allaliahail, ami the High Court at Fort AVIlham 
ill Bengal i-: in thi- Aet rofen-e*! to the High Court at Calcutta. 

102. ]l.'h. Act,''<' H.j— (1) ■ Ever}' ■ Jmlgt^ oi- a High' ‘ Court '•hall hobl 
Tenure of office of hi- o{fi»*e iluiiiig fTi*s Maje-tyV plea^uH'. 

Judges of, High Courts. , , . > * i 

(2) Any f-uch .ludge may resign hh office, in th(> ea-e of the High 
Court at Calcutta, to the- Goveriior-fTeneml in Couneil, and in other •'a^e- 
to the local Government. 


103 fell. Aet, s. ."il — {!) The Chief Ju-tie<* of a High Court •'hal have 

Precedence of, Judges, rank' and priwlenw hefon» tho other. Judge-*, of 
of High Courts. the «amo- rourt. 

(2) All the other Judge-^ of a High Court ^llall have rank, and 
I'leceilenco accoiding to the -eninrity of their .appointment-, uiilc-* othenvi-e 
provided in their patent-. 


104. [Ch. Act. .s G]. — (1) The ymotary of State in Council may fi.v the 
e , , . salaries allowanced, furloughs, retiring pen^iol^«, and 

r r**°’*“ (where noee?sarj') expenses for equipment and voyage 

of High Courts. for. the,. Chiefr Justice- and othei Judges of the 

-everal High Court-, and may alter ^ them, but any Mich altcmtion “hall not 
jifFeot the salary of any Judge appointed before the date thereof. 


(2) The I'omuuorntioii fi.\'cd for a Judge under- thi- j-ectloii -hall coui- 
menco on hin. taking ujion himself the execution, of' hi* office, and shall he 
tho whole profit or mhantage, wlueh. he #ihall , enjoy fi-om his office during lib 
iMiitiniiantv therein. , ; . . ' 


(G) Ifiit Judge of. a High Omit- dies during hi- voyage j to Ijidia, or 
witliin -six months after hh- niiivali there, for tho purpose, of taking upon, 
liim-elf the execution of hi- offio*, the Sccietaiy of State shall pay to his 
legal pcTijonnl repredeiitatlve-, out of ‘the revenues- of India,' such a sum of 
luoucy’as ^sill, ,with the amoiuit 'n*ceived by or due to him at. the time of 
hi-, death on account of f-alary, make up the anumnt of one year’s «ahuy. 

(4) If a Judge- of a High , Court die- while' in ,pos.iessioii of hb ottio' 
mid, aftci the expiration of six month- fioin his airival in India for the 
pm-pd-c of taking upon himself -tlic execution* of hi- office^ the Secretary of 
State ^hall pay to hi -5 legal - j>er!*onal repj'e-entatives,' out of the - revenue- of 
India, over mid above the -um due to him at, the time of hi-. death, a -nm 
i'(iual to i-ix, month-’ fjalarj , , ’ , 


105. [Ch. Act, 

Provision • for. vacancy 
in tfip offico of Cblci 
Justice or other Judge. 

one pf tho otliei Judf 
•lu-ticp of the Court.. 
to the office of Chief 
of the duties of tliat 
lib nlisence, a-* the. cn- 


— (1) On tlio • ocouenmee of a v.KMUcy in the office 
of Chief Ju-ticc of a High Court, ,aii(l diiri^ miy 

absence of such n Chief Justice, the Governor-General 

in Council .in the ca-e of the High Court at Calcutt.i, 
and the local Government in other c-asos, ‘•hall appoint 
:oa of , the .-ante High .Court. to perform the duties of Chief 
uptil Hjnie per-on ha- been,, appointed by ' His Majest}' 
Justice of the Court, and ba-^ entered on the (Ibclyirgc 
office, trr until the Chief .Tu-tire ha- returned from 
■e reipiije-. 


(2) On tin* occurrence of a v.waiicy in the office of any other tiudge 
of a High I Court and during luiy. absence of any .-ucli Judge, or on 
the appointnient of any -ueli- Judge to net ns Chief Ju^itiee the . Govornor- 
Genonil 'm (’ouncil in tho mao. of- . the High Court- at Calcutta. an«l 
tho Jovjd Government in otliei rj!'»o-,- nmy appoint a per-on. with 



‘ilrli qiirtlifi'^lTon* n« nrr n'q'iirr^l in In U' nppoitjlfl tn lln' 

Hi"h ('oiirt, to n'l n* n .Tti'lc'’ “f ilio Owirl ; nml t!i<‘ jx-r-on “o npixiinl'-*! 
finr ‘if nn<l ixTforri fit" «f n «f fJio (Vitirt tffitll fx-r-ori 

in« Ivx’n npjviinto*! liv Hi* !** lli** oflio* of .tti'ltri* nf ilic C’onrt, 

anil lia« rnton*! on l!i<* <li»olia!v«* of ilio iIiiIm** «»f ilii« t)fiiro nr until |Ih> 
niiv'nt .Tnll^^‘ lia‘ ntnmr.1 from hi- nl»-<’nr«*. or niilil tho fJnVf*rnnr-rti*n«Tal 
in ('ounril nr (ho fJnriTnmnnt. ii« ihn r-i-o iii'iv h.*, «(’»•* (o mnni*! 

thf> apjv»iiilni<-nt nf ih'* nriino ,Tu*lc“. 


106. }(1i. Ani, -.0). -fit TIu* “MTcrnl IHjh O'lirt* nr»* Court'* of rooml 

. » If V *‘‘*''*' *‘**^^' oriLMiuil mu! nppnllnt'*. 

^^idietion of Hith inrhuliut! n'liniriltv jiiri-‘<nrtion m n'-'pi'ot of oiri-nro'S 
*■ on tin* hi"Ii .mu-, nn<l nil -urh iiowrr* nnd 

aiilhorilv ov.t nr in r>'l:itinn to llu* n<Iiniiit-tRition of jn-llm. jiirluilin" pnwor 
to npjvolnt nh-rl;* nii'l nthrr mini*(«*ri:il olfio«T* of tho Court, mu! powor to 
malco nilf* for rfpnl.itin? Ihn l‘niriut*of tin* Court, n* nn* vi’sfrtl in tiiom hv 
liottnr^ P.ifont, mu!, »uh]'''’l to tin* pnivl-ion* of nnv ‘■urh f/’flor* I’jitont, nil 
juri-'lirtion. ixinor* mul mitluuity n* itn* v«-ti><J in iho-o Court-* ri-spix*- 
tirclv at tlu' mmtnonnr-ni<'ni of (hu* Art. 

(21 Ul il. p, “Hj— Tho Hi^h Omrt- hato not mul niny not i‘.tprci«p 
nny oriirinnl juri-'lirtion in nny inntfrr i-onn-rninsr ihr rovcmto, or com-crninp 
fifty firt or»I"n'«l <»r «lofip in flu* rolhffion iJipri-*>f nrronlintr (o (ho nrifl 

pmptioo of tho c-oiintry or tlio hi" for (ho limp hrinp in forp<*. 

107. [(It. Alt. “ I’lj— Kaoh of thr Ilipli Ouirli lin.« ^upprinfcntloncc 

ovrr till .roiirt- for tlu* liini* hrinp -siilijoct to it« 
P^er* of High C«urt nppvllatp jurioUction, nnil tnny rjn nnr of tho follow, 
with re<p«ct to iubordi- Id^ t!unp«. that I® to «av.— 
note court*. 


( 0 ) pull for rpturii" ; 

(/() diriTt tho tr.in«fpr of any *>1111 or appeal from any «ucli Court to 
nny other Court of equal or pupenor jurisdiction j 

trl make mul i—ue ponentl niIc-« and prcscrihc form* for rcfjnlatinff the 
practice and proemlin^TS of “ikui OMirt"* ; 

^(f) prescribe forms in which books, entries and neeount'* shall be kept 
by the o(Rcpr-i of any such Ourts ; and 

(c) settle tables of foes to bo nllowd to the shorifl, attorneys, and nil 
clerks and otlicers of Courts : 


Provide<l that ‘uch niles, fomjs and tables shall not be inconsistent with 
the provision? of any Act for the time iMiinff in force, and shall require t)ie 
previous approval, iii the ca-e of the High Court at Calcutti, of the 
Governor-Geneml m (^mieil, and in other ca-^s of the local Government, 


108 K'h Act. 

Exercise of jurisdiction 
hy_ single Judges or 
• division Courts 


•s Ik 14].— (l)Each High Court may by its own 
I ale- provide a- it think- fit for the oxcrcUe, by 
one or more Judge-, or hy division Ckiurts con-tihited 
l)v two or more Judg«*s of the High Court of the 
<iriginiil ami apiwlhite jurisdiction vcstoil in the Court. 


(2) The Cluef .lu-tiee of the High Court .shall determine what .Tiulfre In 
each case is to -'it alone, mul wh.tt Jmlge.- of the Ckiurt. whether with or 
without tho Chief .Justice, are to constitute the several division Clourts 


tl0‘) 


COHK OF CIVIL rnrtCEDtlRn 


109. 

Power of 
General in 
alter local 
jurisdiction 
Courts. 

-ahjoct' of 


(2?l 20 Viet, c. K). 4 , Oj.— (1) Tlu* Oovoinor-Gcnonil in 

Council hitir, Ijy onlcr. traii-for 11113 ' tcmlor 3 ‘ or 
Governor^ pluce from the jiin>»<liction of One to the juri^iiictioii 


Council to 
limits of 


of liny other of the Hifrh Court-, iind lUitliorNe any 
of Hitfh Coiiit to exeivi*e nil or luly poi-tion of it^ 

® juri-ilicttoii ill an 3 ' part of Ihitl-li Iiidiii not includcil 
within the limit- for isliich the Court wil- 

and al'O to c.xem-e uiiy Midi jnri-idictioii 111 re-pcct of Chri-tiaii 
Hi- Jlaje-ty n-ident in any p.ut of India oiit-lde Briti-h India. 


(2) The Goyornor-Ctenoml in Council -hall tmn-init to the .Soeretary 
of State an ilnth'entic eopy of ever>' orilei made under tin- .-ection. 

(3) Hip ilajc-ty niai' d^nif}’, t1notig:h the Socrctury of State in Council 
hi- disillowancc ot any -ueh onlcr. and -uch di-allow.mce s-hall make void 
and annul the order up fioi'n the ilav.oii vrhicli tlie Governor-General notific- 
that he ha^ received intimation of the di-allowimee. hut no act done hy aiiv 
High Court before r-uch iiotifHMtion -hall 1 h* deemed invalid hy reapon only 
of -ueh di-allowancc. 

IIQ. m ’Geo. HI, c. 03, 1.'.. 17; 21 G<hi. IH.'c. 70. ^ 1 ; 37 Goo. .III. 

c. U2 11; 3n«fc40 G(‘ 0 . Ill e. 70, 3 ; 4 Geo. IV, e. 41. c. 7]— (l)The 

. t .j' Govornor-Geueial. each Governor, and eadi of the 

Exemphw from Jurisdic- of thcii i-e-pe<*tive e.vecutive cniineU-, fhall 

tion or High Court. • . * 


(n) he -ubject to the original juriMUetion of any Higli Court hy le.i-on 
of anything <H)un-dleil. oidinxd oi done hv any of them in hi- 
publii! eapaeitv only; lior 

(/>) bellahleto.be aiie-h‘il or impiUoneil in any -uit or_ proceeding 
in any High Court acting in the exeid-e of it- original 
juri-dietion; not 


(e) he subject to the ougmal ciiminnl juiipdlction of any High Coiut 
in le-pect of any oflence not b<*iiig (mi-on or felonv. 

(2) The exemption un<W thi- -ection fioih liftlulitv to aiie-t and ttnpii- 
sonmeut phall extebd .il-o to the ’CTiief .Inutice- ami othei .Tialge- of the 
'•eveinl High Couit-. 


HI. 121 Geo. Ill, c. 70^ . 2, 3, 4.]— The cador in writing thy 

Governor-General in Council for any act, phall. 


Written order by 
Governor-G e n e r a ] 
Justificatloa , for, ac{ 
in any court in India 


ill any proceetlin^, civil., or ciiinihal, 111 an>’ Higli 
Onut acting in tlie exerci-e of it- oilgiiuil jiui-'he- 
tion, lie a full jti-tifiration of the a'ct, except 
a-f the onlcr extend- to aii.v European iJnfi'a 
subject; hut nothhrg in thi- section -hall exempt the Goveinor-Gencrai. yr 
any memhei of Uh executive council, or anj per-on acting under liunr 
order-s, fioin any pioeecding- in ii-sped of any -uch act before any competent 
Court in EnglniiU. 


lyitr fo Itr ntJmiiU'ilt'mJ. 

1'21 a™ in. p. 7(>, 17; 37 Gm). Tii, e. 143, s. 13.1-TI'e. Hfcli 

CoiuH at Calctittit, SIndrn- and Bomba}’, ^a the 
exeici-e of their original jun-dic’tioii in snit^ agmn-t 
inhabltanl-* of Calcutta, Madia- 01 Bomba}’, a- the 
eas* may be, .thall, in matter- of inheritance,, mid 
sufco-'‘ioii to Iniid'^, nmt-* anil good-', and in nialiei-' 
of eimti-sKt and tlealing lH-t««*n jmrt}* and iiurtv, ^ihoii bdth partie- are 
sni)j(H-t to the -ainc ptVsonal Ihw or cu-tdih having the foix'o of mb, di^i'ide 


112 . 

Law to 
tered in 
KerStnnee 
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nrronliiitf tM lli.Tl j»<T**»iinl l:i« i*r ni-lom. Mlti-n iJn* nn- •nltj'st lii 

•lilTi-n’Ht i*<T***nal Ian* i*r !i.utiijr lln* fon'i- of l.nt. lu'f'onliti}; 

to til'- !.>« or rtutotn |o wliirli ill** ii<lnnl i« •ti1*j*Ti. 


.]'l'l$lionnl tHyh t’ourl*. 

113. in* luiiN, If, lio fii. Iiv I’jilouf, a lli{:h 

o . . ('ouri «vf 4ii<lli-atnn- in «n\ |l•rr^lor^• in nnli-h India. 

.jTrL. 1 ^w-t,**"***!!.*" or not inrIinU-*! nitlihi |ho Ittnil* of llio Itmil 

' ' * *■ juriHliction i»f niiotlHT Illt’li (oiirt ami ifittfrr on any 

('oiu1 *0 o'jjdilMn'l any “inli jnrioliriion, n«»«rr-* and luitliorily n« an* vo’-h’d 
in or m.iy Iw mufiTn^I on any llish (’oiiri rxi*lijtp al ilw ronimcnccmont 
of tlii« .\ot ; an»| nlnn* a Hipb (Vain |« ««• o-talili'lif*! in anv ami inchi<!id 
aitliin til'' limit' of tin* ItKtd inri'ilntton of anollii’r llfpli (’otirl, IH- 
Maji-'ty may. by I’alcnt, iIio-h* limit-, ami maki' -iK'b incidcnlal. 

''on'<'«|ui'ntial and -n]ip1<'iin-nlal |»ro\i“ion« a- may api*«nr to In* ii«xv'«ary 
by ntwiii of til'* allcniiion. 


114 \:c\ Ill, 0 . I-V., lu : -JI A •>,» Viru r. HKi. 2b.l-(l) II'- 
. MaJ<*'ty m:n, b> narmiit iimliT Hi- Ilnynl Pipti 

ApBoinimeni *Bd ^w«r» >fni„taj, ajiiHant' an Aihaxiili'-f'f'ni'nil for nudi of the 
ef Adw.-c.-ertl, pn.,id''m'a*' of It-npal. Madr.v- ttnd IbrnUiAy. 

(i) Till' AdvH.'ato-ficni'nil for owb of ibo»«* jm-i'b’iirii*** tnay taka on 
li*'li.ilf of Hi- .Maj'-ty Kiich paxaixlinp- a- mav N* lakni liy III** Mnjf'ty'a 
Altoriicy-C5i'm*ral in r.iipliiml. 


DESPATCH FROM THE SECRETAPy OF STATE 


Sm CHAELES WOOD’S DESPATCH ACCOMPAinriNG THE 
:FIEST LETTERS PATENT OR CHARTER. 


Judical, Ko. 24 


To 


Indlv Office, 

London, 14f7i Jf'if/, 1862 


HIS EXCELLENCY THE RIGHT HONOURABLE 
THE GOA’ERXOR-GENERAL OF IKDLV IX COUXCH. 


ilT Lord, 


I ncRF.wiTn tninsmlt to you the Letters Patent or Clmrtcr h under 

the Royal Sign Manual, for the High Court of Judicature to be 

li«hed in Bengal in .iccoixlunce with the jirovision? of the Act 24 aim -o. 
Victoria, Chapter 104, for estahlishiug High Court of Juclicatun' in Lulia. 
and reciue?t that you will taie i»un«?<linte measure for instituting the 
Court, tne first Judges of whicli, including those appointed under the 
3nl secction of the Act, are designated in the second clause of the Charter. 

Tho«o appointed by the Crown will be severally informetl by me of llieir 

appointments to the Court. 


2. Thii Charter will accomplish the great object which h.as so long 
been ctmteinjilated, of substituting for the Supreme and Sadder Court.* 
abolished by the Act of High Court of .Tmlicattirc, possessing the com- 
liineil powers and authorities of- the abolishetl Courts and exercising 
hiri'diction both over the Provinces under the Siidder Court nnd over the 
Presidency Town which forms the local juiisdiclion of the bupreiue Loan. 


3. Before I review the provisions in detail, it i? neces^ar)* ^ that 1 
should direct your attention to the gcnenil scope and mam provisions o 
the Act in quc«tion. 


4. It abolishes, in the first place (ns soon as the 
the Supreme Court luid the C^urt of Sudder Deuany Adawlut it ' ^ ' 
in tho_ High Court (by the last provision of section 9) the „ 

authorities of those Court® respectively, except .®o far as the i 

by Midi Charter otherwise direct. Ami (by the first part of 
-cctioii) it invests the High Court with such Civil, Criminal, Aummui), 
\ ice-Adniii-ality, Testamcntiin.*, Intestate nnd JIatrimonial Jurismcxio . 
and all such powers and authority in relation to the admini®tmtion ^ 
justice in the Presidency, a® the same Charter may confer. 

•poet, therefore, to the fusion of the Supreme nnd Sudder ^ j 

appear® obvioiis that the Act it«elf speaks, nnd that to assume nml ei 
the same puqio«e by afiirmativc decimation in the Charter would be 
fluou^. It has been, consecjucntly, dcemeil unnecessarj' that the Charter sliou 


1. The Uttcre Tatent. dated the 14lh May. 18G2. forwarded with this dcfi]^»ch 
pere afterward® revoked by further Letters Patent, dated 2Slh December. lbW>. 
for which see poit. 
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fxhiliit on tho fn<v of it nn r jplirit flaCrinonI of thr nn'l i«ri«rHrlton 

to lir po«‘r»»Ml by tlio tutr in rrin*r<jtMnrp of liio fn^ioji wotiM Imre 

l>ocn tlio rroi^T roitrv’ if |}»m* iwmip* nii«l jnri»<lirtl<'n Iiml Iktii mtirrly new. 
Kocoiip^ Iin« l>frn hn<i in mnw plnrt" in Iimi of mcb ojtlicit J-Inlrnirnl to 
rrfrrmrr to ^^^tttto^>• |'rovi»i««n*, nn«I in ollur-, l<> iJio (linrhr of tli** Fiipnmi- 
('ourt tvlirn tlif obyvf of rlonm*** ii|'i*fnn'«l <<• '*• 1^”* nlim’vrr llir 

tlof* not otlH'n'i*^* #i*»'Hfv, llio Hit'll Court "ill iim* ilio iHiuor® nn*i 
n<lmini>-t*T tho jiiri-j'ni'!<nn* ni'i**Ttiuninp |o IIio-h* Court'* rt^-iNTtlvofy to wJi(>'-o 
miilu'rily it noil 

5. But Ujo CliTinrr i- intmilc*! pii^ithily to ilrrlnn* all -urli Civil, Crimi- 
nal anil otlmr jiiriMlirtion'* nl>o^■p pjn'oifitil n- tin* Crown tliinJv!* I'roprr by 
tlii« (1)arl«T to mnfor on it nipiOt nn-nlarj' or mblitionnl in ii« main |nir]'o«c, 
namrly, tbo fn^inn of tlio nfnrt*'ai«l (lairl'*. 

6. MoriHiTcr, tlu* wonU pivin;' nntliority to miifi-r <'« tin* Court furli jiiri*- 
‘lirtTon ami mrli jxiwir'* aii«! nuilioritb-' for thi* ndinini'-tmlion of jii-tico n« 
tlio Crown may ilin-ot, n|ijH-:»r vm* Inrpo niul mrji n«. in point of fact, invr«l 
tlic Cnnvn witb «>xtfn''ivo b-pi’-latur ixnuT**, mi far n** “ilir nilminl-lmlion of 
justice,” witbin tl«* nuaninp of tlw M'vimn", tuny rnjuin*. It htt" l>ovn hov:- 
oror. tboupht lK'*-t to u-o tbi-* J"«w«t wry ‘•parinply ami fimply nnclllnr}' 
to llic HTil piiqtoeo of the Art, imnioly, tin* c-tiiblbhmc-nt of ni*w Court®. 

7. Anoilirr rt'U-<’'n for tho form wliioh llm pn'*«nt 1,^’tlrr? I’ntonJ n^-nnio, 

i® to found In tb** p^o^l•inn® of Mtilon 17 of tlio A« t (>f Iii*t Ff«®ions. By 
Ibal «<x:tion powor i- piion to tbo (*rown |o nTall Oi'* l/’ttor- Viilrtjt r«tnb- 
IMiinp tlu* Court at anv ilnu* tritliin tlnvi* yoar® nfliT if- f«talilMimpnt, aiul 
to pnint other I’atont in their }>leinl. Thi« pm^i••^on wn? in^frlod in 

tlie Act, mainly wlili tho ^|^^v of eimhlinp Ibr Mnjo‘iyV fiovcmmoiit to avail 
llipni®4*lvo® of tlu* advice and n^'l'laiio* of tin* Judpi-® of the Court in fnininip 
the more perfect Oiarter by winch the juriMlieiion and nuthorifv of the Court 
it to Ih* permanently fixed. On tin® jKiint, I riHpjC't you will put your®plvc® 
in communication with the Judpe® of the f'oiirl. and. at any time previous to 
the expinition of two >enr« from the date of e^tahli-hment of the Court. 
furni«h me with any puppe»t»oiis> liny make, or any unH'ndmrnts they niny 
propose in the Ix't'ter® I’ntcnt now" traii'mitletl. ami I shall ho glad if, in 
proposing allenitionf* the .Judge'- will pm their rerommendations nf* nearly a« 
possible 111 tho form in whieli they wi«h them to ajipcar in the futuie 
I-.ctfers Patent 

8. I procee*! to notie<’, in onler. such of the provisions of the Charter as 
appear to me call for hpeeial remark. 

9. By clause G, power i? given to the Chief Justice to appoint the offieerp 

of the Court, ami to fix their salaries subject however, 
Clause 6. in both case.«, to the approval and confirmation of the 

Govemor-Genenil in Council. This provision does not 
refer to the settling of tables of foe®, where fees arc allowed, which under 
section 15 of the Act, is required to be done by the Court. 

10. The Supreme Court exercise an authority entirely independent , of the 
Goveminent in regard to it® ministerial officers. The Govemnient, however, 
has always considered it«elf at liberty to receiTC representations from any of 
the officers of the Sudder or Subordinate Courts who felt themselves aggrieved 
by the order® of the .Tiidieial Authorities, and to express its opinion on the 
propriety or otherwise of the procewlmg® of the Courts in such ca=es. It will 
l>o expexhent for you to take the que®tion into your consideration, and, after 
communication with the Court, to adopt some rule in regard to it, which of 
<^ur®e, must he uniformlv applicable to all the officers of the Court- Coneti- 
tutM as the Higli Court will w, it will merit all the confidence you can 
repose in it ; but as a question of poliQ', the extension of the liberty of 



foHK .or.mviL pKocnDunr. 
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jijijiliciitidii In llic 'Ci(iv<‘nmu*i»l ili> who liiivc iiol liillicrtn niijnyo*! it 

npjK'uiv In nit* |ir(‘fi*vjil>)c In lals.injr il tiwsiv funn tlins* wlio linvt* lifrotnfmt* 
htfii iH'vinillft! tn iivail tlK'niM-lvi-* of it, ti" » inntic of oliliuniiijr rntliv:^- 
iMtiffi'diiitr-t iillcjrt'tl by tlio npidicniilx to be iinjii''t.iiii(l oiii)ro"‘ive. 

11. Ill icfranl to llie mlnii-'»lon of Adv<Kiite>. Vnkecl', and Attorneys tlie 
ii'etiinniendationK of tlie I.rfiw Coinmi->loners have been 
l/ituses 7*io. follo^\cd. Under the e.\i^tin'r imietiei*. tlie advoenti* 

ideatl-. and the Atininey nets tor the Miitoi^ of tlie Supivine Coiut, and tlie 
Vakeel both jileatl'i and ai't' for the siiitorii of tin* Pndiler C’onit, of nliieli 
Onmt tin* Advoeatt* and Aftniney of tin* Supivaie Cnim an* cx-offiiio Vakeel-. 
Tlie-e leini- are eniiilo\ed in the (’barter -iinplv to expit—* the fanelioii-i of 
llie-e -eveial ela— t" of juaelitioner-. 'I’lie Ailvoeafi* and ..Vttoiiiey Mill 
re-ju'etively iilead and act in tht* lUfrh Oniit iiial the Vakeel will both plead 
and net in the IIi;rh Ciairt a- la* did in the Siidder Coinf. Anv ]n*r-nii may 
apply In be admitted eitlu*r a-* an Ailvoesite, or Vakeel, or Aftniney under 
the iuh‘- M’hieb the Omit i- anthori/.Ml by the (‘hiuter to make, and tlieiv i- 
11(1111111" in the Chaifei In i»u*vent the adini— ion of Advoeate-* and Atfniney*' 
to he al-n lhikeel< of flu* Iliph Omit. (“Iionld the Jnd're-s enn-aler cneh a 
eniir-e to be expedii'iif. 

18. The pinvi-iniiJ* in the Aet. .M*elion 2, ehm-e *1, uliieli declaie- ihat 
Pleaders of the Sadder Omit, “mIio ^hall Iiave been admitted a-* I'lender- of 
the Ui;rb Cnuit," “ball be elitribh*. under eeilain eniidition-. to llie lleneh of 
the Court, iiiiplio that a di-eielioniiiy poner niiiv be exeiei«i>d a« to the 
lahnWon of the pve-ent PUwlev> of the Sadder Co\nl to the Ihw of the IltttU 
Court. Thi** eniietmeiit Mill aeeount to yon for the omi— Inn from the Cliailer 
of liny ]»n)vi“inn apimliitiiiir all the pie-<‘nt piaetifinner- of the Hnpieiim and 
Sadder Cimif“ to the lii'»h Comt. I eonehide, bowever, flint inile-“‘iii mi^* 
“peeial ea-e“ there me -tinng- n'a-on- to the eoiitrmv. the (’omt M'ill nilnnt 
llu* M'bnh* ot the prae(Ifinia‘i.“ la the aholi-hed Cnail- at tin* dab* of then 
iihnlilinn, tn he the tir-t Advo<*ate-, VakwN and Altoiney- of fla* Tliffb Couit. 

13. Wilh K'feretiee U> the eoneludinjr -enfeiiei* of ehiiiM* in. it N b\be 

nh-erv('d that tin.* Jy(*ttei- Pafi'iit enntmn no piovi-ion 
Clause 10. le-ervinjr to the Attorney- of the pi(‘-ent Sapi-eine 

Court the liitht (»f pleadmjr aftei tho i-^no nr 
Ihi- Cliailer in tlie Tn-olvent Court. a“ newly lepnhited by elaa-e 17. >•> *^arh 
pnni-inn, lioMever, i- neee— aiy% a- the ^ lu-olvent Couit i- a M‘|v.ui\te 
liilmmd not aileet(*d by the Aet nudioii-injr the L(|tler“ latent ami Mill 
eniitimii* a M-patule CVnut thonjrh, for the fiUuie, jire-ided over bv u-.lu(l 3 ,a* 
of the Court. Tlie Attoiiie>>, thei-efoiv, Mill a- beretnlnu*, piaefieo ni 

aeeoidaiiee M'illi tin* iiih-of the lii-olvent (Jourt it-olf. 

14. llv the inipoitiiiil piovi-ion- eontaiiied in , the eltai-e- of llu* Ch.aler. 

11 In :iS Inela-ive, efleet i*. crivrii to the Otli -(*etion of the Aet, ]<-pi*ciai;. 
the jmi-dietioa- and jtoMei*- to be exem-ed bj the High Court. 

• 15. 'riie nilginal civil juii-dietinn now exeiei-ed by tin* .'■'Uliiena' 

. Milbm file limit- of the pIe^idelley Tomii miU hem'*'* 

Ctvjl Jurisdiction foilhbc exen*i-e<l under llu* Charier, hy the Tlisa 

Clause il. Court, inehidinfr in that term (Cliai-e ;!G • of 

Climteil a .luilge nr DIvi-inn (’oiirt of the High ('oiiit, apjioiiited or eoii-fi* 
luted under llu* piovi-inii- of the l.‘»th ~«x*tioii oJ the .\et. 

16. Ai* it i- veiy de-irable that everj* Hiil Miimld be in-litab'd m th*’ 
l'"iiit of ihe di-tii( I ' in Mliieh the pnijieity fnrmiii" tlie fidijeet of a'-piit'* 
i- sitimliil, or in Mbicli the eau-e of aetioii laii' it“ oiigin, or in Mlaen la*' 
defeiidmit re-idi- ni ('iiiuex on lm-ine-“ ; the jiiri-dielinn hitlieifo exerei-e* 
bv till- Supieme Coui'l (on tlie giounil of ^*oll^tntetive inliabitanev or ollier- 
Mi"!*) o\er per-oiiK and pio|M*rty lH*yoiid the loi-al limit- of the Pn*'‘idene.\ 
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Town. Init nilbin tlio limit- of lli«* Pn^-Mi'iiry nr Divi-mn to flu* 

nntliorifv of till' llijrli (’oiirt Itfl' i»o| !*oi*n v«*»ic«l in tlm roni1. Tin* 

wnrUvlInp vrov)*i<m of r\mw' \\ »vf tin* opliimry 

nrijrinnl nrn jnri-Mlirtiiin «*f tin* Court -liall Im* ivihRiuh! to tin* limit' 
of till’ rtvi'I'Miry Touii, witli i*onrr. liotto\iT. to llm ('oiirt. iimliT rl.iii'i* l.'l. 
to full for mill lr^• nny 'uil in'liltit<*«l in iitty Court «uliji'<-t to it- 
'iij>«*riiiton<l('mN‘, when, for nswui- lo 1 h' n’t‘«»nl*'«l. it 'imll tliiiik jiniiirr lu »lo -o. 

17. Tin* of «'l;iU'«* 1-. «l«Tinin}r tin* ori;ritt»l _ jiiri'ilii-tion of tin* Hi"Ii 

('oiirt rt' to 'uit', sm* murlv -imilnr to iIiom* l•mp]ov(H( 
CUui« 12. ill •H-t-tion of tin* Co<lo of ('ivil jinKi-dun- (Act VlII 

of IK.V)|. niul un* iiilomli**! to imlinh' ovitj* ilp'oription 
of niM* tiviT uliiili tlin .Mofu"il Court- Imvo jurioliftton, Hy tlio Stli .-offiou 
of till- I’l't (Jivir;.'«- III. <’. “tt. tlio Suj*n*mo (>»url i- iin-<-lnil«-«! fnun r.ti-n-i'ini; 

uiiv iuri'-llotioii ill iiuv mutter ouin-rnin;: flu* n-vcinn*. 
•Ardamr I'n’rllu-r. « of the .Tudicliil (luiimitti'o of tin* 

p I’rivy (*oimril, |>n>uouu(-oil in April l!^V>, ruloil 

ero»e ye. n^iin-.t tin* otonuM* of llii- l’!ifli-'i«'tu*nl juri'ilirtiim 

of tlio Siipn-nio Court in mafti-r* in:tlriiiioui:il Im-Iwivu other' tlmn Clirl'tinn*. 
mill i-M-n expn*-'H*il 'Omi* li«*'it:itiou «' to wliotlier lliiit Court 'lionlil lulmini'tei 
a rvmi-«ly in 'Ui-h ium- ou tin* (*i%ul 'l«le._ It i- one olgeet of flu- pj^e'c-nf 
(’li.irter {o do jiwnv with all -ueli n-'irietiou- uud limitation' »• far n- thi- 
ran !«• done withmit tn-m liinjt on tin* un»i»«T proyiiin* of lefcd'liition. It hii'. 
then-fon*. ix-eii 'ouciit to inM‘'t tin* Court, -in the exeniM- nf ii-i ori;rhuii 

<-ivil juri'dietioii. with U' mnph* i>ower' iii n-eei\ini.' and «!efermliiintr ciw-' of 
ever\ dc'eriptioii. mid iu nppltinjr « n-imilv to eveiy wroiijr «» un- rxerel'ed 
liy till.* Court' not n'tohli'hol l>v llnvul (liarter, and thu' to plaii* the C’ourf- 
iif lir-t iti'hiiue in the I’n-'ideiwy T<»wii' niul in the iuleiioi of tlie eouiitry 
iu till' n''j»e*'t, II' m-urlv a- uiav lie. on the 'ume footintr. 

18. I ^hldl he >.dnd to 1«* funii-ln-l with your opinion, after eou'ulta' 

tion with the .lud/re-s of th<* Court', a* to the eoiielndmjr jioilliiu of elait'e 
12. excliidmt' the juri-di<*tloii of the Court in n-^Mnl to i-O'i*' fiilHiiff witliin 
the juri-di<-tioii of tin* Small (‘mw* Court of Cidiutta, in whieli ilie delif 
or damage or value of the piojKTty 'inil foi d«H-' not e.\ei*c«l IlMI UuptV'. 
Ilithcrto, I believe, then* hu' hiyu no lenclenev to l.riii}' into the Supivim* 
Court cn-e' eo<:iii/al)le h> the Sinull (’.mM* Comt , hut 'lionlil it iippeiir 
that under the ii«-w 'j-'lem, the time «if the Ili^h Court i' imupee"arilv 
tiken up with tryiiijr ea-i*' which luiKhl he iii'titnted in tlic Simdl Oui'e 
Court, it m.iy het-ome a qiie-tiou foi <*on'ideralion whetlior tlu* f-iini, 
c-x<luilins the Juii~ili< tion of the Court, uiifflit not liO rai'Oil to, <ay, 

:?tHi ni Vh) ilupii-'. 

19 It ha- hii'ii 'lijrge'teil tlut the Small CuU'e C«ant ^hould he 
phiceil oil the 'luiK' footing a' ii Zillah Court tii it' 'uhji-etioa to the Ili^li 
OmiiI 11 ' a Couit of nppeal and jreiienil ‘‘Upeiintcndemv. Liit I do not 
eoii'ider that it wa- the purpO'P of the Act of Parliaaieaf of In't Se"ii)n 
tliat till* Ciowii, 111 flaming a (*liaitei uiulcr it for the High Com-t, .'hiadd 
interfeie with the pa-i'iit i> 0 'iti<*ii and jiinMlietioa nf otlier mid iiulcnendenf 
C’ouit' Thi' 'u\>jt'et if ik*'»ral>lv, i- pioperly to he attained b> legi'hitiiui. 
Should you he of opinion that ihe^ Small (\m'e(.‘omt uuglit to by piaceii 
ill tile -^inie relation to liio High Court U' any other Court 'uhjivt to it^ 
ajipidlate juri'dietion and genenil control, the niea'Uie eaii be canieil info 
eil'ect by an Act of tin* (Jovernor-tJciimd in Council. 

20 A' alieadv ob'cn-cd, the etrwt of ilau'c 12 will he to c-onfine the 

nrdimii\ origiiial ci\il juri'dietion of the HiHi Court 
aau»« 13. within iinrrowiT limit' tlmn the Civil jun'dietion 

exerci'wl by the Supreme f’oiirt llv eluii'C ft 
boweyer. the Higli Court i' eimiowenil to eall for and to Irv,' a- a Court of 
hr'1 i i i'taiiei-. aiiv 'Uit whieh the l.iw nx|niie ' to 1 h* iii'titiiteil before 'Ojjj,. 

• Itqiorteit in U MOo. I. A. ftlS. ^ 
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Other tribunal. By the exercise of the power thus conferred on it, the Iligh 
pourt will be enabled to obviate all rea*!onable ground of complaint, when 
it shall deem that any hardship jor injustice is likely to result from the 
compulsory institution in a Zillali Comt of a suit which, but for the cliange 
in tbe system, might have been instituted m the Supremo Court. 

21. The introduction of the worils “whether within or without the Bengal 
Division of the Presidency of Fort William” in this and in several other 
clauses, may appear to require explanation. The Court about to be established 
is called in section 2 of the Act, 21 and 2.") Victoria, C. 104, a Court “for 
the Bengal Division of the Presidency of Fort William.” That title is, of 
course, presoia’ed^ in the Cliarter. By section 8, the Supreme and Sudder 
Courts are abolished and by section 9 all their juri.sdiction, power, and 
authority, except when otherwise proviiled, are vested in the High Court. 
But the Supreme Court has various original jurisdictions, extending over the 
whole of the Presidency of Fort William, anti also over some of the Non- 
Regulation Provinces under the Government of India,' and the Siidder Court 
has various appellate jurisdictions extending over the Bengal Division of the 
Presidency, and also over the Province of Assam and others, which are not 
properly parts of_ the Presidency. The re«ult is, that the High Court '‘for 
the Bengal Division,” succeeding to the powers of both the Supreme and the 
Sudder Courts, has, In several rosi>ects, jurisdictions in territories not within 
the Bengal Division. A« this is the result of the Act, it might not have 
been necessary to notice it in the Charter. . But for the -sake of clearness, 
and in order to show distinctlv that the Charter is meant to apply^ to these 
extra local jurisdictions, as well as to the strictly local jurisdiction within the 
Bengal Division, it has been deemed advisable to introduce the«e words. 


22 Clauses 14 and 15 give 'effect to the recommendation of the Law 
Commissioners, that the Higli Court shall have all 
Clauses 14 and 15. the appellate jurisdiction which is now exercised by 
the Sudder Dewany Adawlut, and a new appellate 
jurisdiction in Civil cases, from the Courts of original jurisdiction, const!- 
Kited by one or more of Its oirn Judgc.s, except that in the case^ of a 
decision which has been passed by a majority of the full number of the judges 
of the Court, the appeal shall He to Her Majesty in Council. 

23. It will appear, from a subsequent clause on the Letters Patent^ that 
the proceedings in the High Court in civil c.iscs are to be regulated by the 
Code of Civil Procedure enacted by the legislature of India, oi which Act 
XXni of 1861 forms a part. By section 23 of the last mentioned Indian 
Act, provision has been made for a difference of opinion on the hearing^ or 
an appeal. A difficulty, however, may occur when two Judges, constituting 
a Division Court for the trial of ca®es in the exerci'^e of original jurisuictwn, 
differ as to the judgment to be given. For such a case,^ the Code of Civd 
T’rocedure, which is adapted to Courts of first instance presided over by smgJe 
Judges only, contains no provision. To call in a third Judge, and to 
the case, with a view to a judgment from which there may be an appeal to tae 
High Court tnidor clause 14 woahl bo piwJuotiro of nnnecespory delay ana 
expense to the parties ; and I am of opinion that the Court should _ mate 
provision for such a contingency, by a rule made under the 13th section oi 
the Act of Parliament, provuling either that the judgment shall be in acconl- 
nneo with the opinion of the senior of the Judges constituting the Division 
Court, or that the final judgment shall be entered pro foima, according to 
«uch opinion, such judgment being a judgment for the purpose of an appeal 
against the same, but not for any other puqiosc. 


24. The substantive civil law to be administered by the High Court 
ri...... 1 fi 1 o j ■"‘ithin the jurisdiction of the Supreme and Sudder _ 

20 . ’ Court'’, respectively, will, until othenviso _ provided, 

continue ns at present. This, as I liave said, it was 
no part of the purpose of the Act of Parliament or Charter to effect And 
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tlio rl.ntie^xj on whiHj 1 nm now romiiirniin? ntv jtmlnltly jiiporfliiona. lint 
tlior Jinvo hc'n inln>'lnr«Nl obvint** nnr nppr.'lnni'Ion whlrh ini^ht hav«* 
Ixvn rntfrtninr'l tint In fn'injr lli” two Cmirt-* to;rrtli'‘r, it wii-* inP*ni1tvl to 
fn-v' n!«>) t1i>* law wlnrh tlipy havo n^pivli«-«’lv liitln’rto nilmuintcrf*!, ami 
tiun t'> miVf n ••n1>*linti-il innoratinn, not only in tin* triliiinnU for mlmini*- 
♦ration of tin* hw lint of tin law i!-»'‘lf. 1 trii«t, liowi*v»'r, that mciL^uro-* 
may lx* lalcm on* lonjr for ofT.Tiinp trri'.»t impniwimiiH in thi** rp->i)r*rt, by 
‘•naflin? for tin \lritt-ii |> 0 '«s-*-«mn'< in 1n<Via ii bo<1y of xnh-lantivr* law, by 
nhicli nil rlaj-oi -lull bo jjovom'-l. nml all Inimarliiin-* phall be •n'fjnlntO'l 
rxocpl in rn-o-* to wbirh our .In'lioatun-* «n* mpnrtNl to apply the personal 
Liw« of any rla-M'’' of onr Imlian -iibp-cl'*. 

25. Umlor rlan<<^ 21. 2i, ami 3*% no clniifro will be cfTocbxI by the 
n Of -1^ j oa Clnrtor in lh<* ii<lmini<tmlion of rrinunal justice In 
CUu»ei 21, 22 and 38. Town or in n'-ipect of per-oiip subject 

to it- rriininal jiiri-iliction. n-hlitit* in th«* interior of the country. It 
npp^irs. Inw.'vi'r, ti Her >taj**«ty*** (J.wi*rniiijnt tint xome molific.ition of 
the rxi-tin? pr.\etic,>, both at the ctpilil and in the provinc''*, necesenry 
ixn<l on the-* points I xhall mi<ln*-s you in a -eparato clespatclu 


26. Tho .^nd'ler (Imtrt «*x**rci-es n« orljrinn] jurisdiction, but by clau«p 
- 2:1 orifrinal criminal jurisdiction, throughout the ferri* 

^ ”** torie^ -iibji-ct to it<i milhorily, ha- boon pivcn to the 

Iliph Omrt, the princip.il objiTi brimr to cnnbh* tno .Tmlpcs to hold trial? 
for olTencc- commitu-l oxii of the Vrc-idenry Town, at which from their 
importtnee or for oilier -px'cific cause, It ma> l>o expedient that n Judge 
or Judges nf th<* High Court plamld pn*'ide. 


27. The renmining cUuses of the lyotfer IVtcat on the publoct of the 
n 9 A •>ti criminal jurisdiction of tlie High Court do not cal! 

cuutM 24‘2S. jjjiy pattlcndnr notice. Thej* contidn no speelnV 

provision? rospcotlng the irn«fer to that Omrt of the criminal jurisdiction 
oxerciseil by tne Pupreme Court over inhabitant- of such parts of India 
a? arc not coiiipri-isl withinlhe local limits of the Letters Patent that 
iwvin" lioen fully providisl for by section 10 of the Act under the authority 
of which the Ilipb Court is established. 

28 As in the 01*0 of (hetSmall Cause Court, you will consult the Judges 
in regard to the relation in which the High Court is to stand to the 
Slagbtmtes of Calcutta. 

29. Clause BO. resporting the exercise of the jurisdiction by the High 
Court elsewhere than nt its ordinary place of sitting 
Clause 30 ,.j Ycry imi>ortant provision iinfl one which, I have 

no doubt, if judiciously caixieil into 681 * 01 , will materially tend to the greater 
efficlencv’of all the judicatories subject to the superintendence and authority 
of the High Court Circumstances may frequently nrise when the deputation 
of a .fudge or .fudges of the High Court would bo a measure of the highest 
exjiexlicn^. For «uch case? the clau«e under consideration will enable the 
Government to proviile by deputing one or more Judges from the 

High Court who would avail themselves of the opportunity thus afTordotl 
them of making a -earching inquiry into the manner in which the local 
Courts were performing their duties. 


30. AYith reference to this dause, it has been con«ldere<l whether the 
proceclence of eertion U of the Act of Puriiament should not be followc<l 
and the mitborit\' to make the necessary arrangement for exercise of the 
ComtV juristliction out of the usual place of sitting vested in the Chief Justice. 
On the whole, it was thought that nets partaking so much of an ndmini«ti-ative 
character miglit f»c more perfectly performexl by the Governor-General in 
Council Put it is scarcely for me to add that iler Majesty’s Government 
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cntort:\in full confulonoo thnt the Cliief .Tuttico vrill l>o the nnthorily 
habitually consultixl in the matter. 


31. The Si 


Clauses 31 and 32. 


Supreme Court 
under 


cxerei^c? nt pn'«cnt, Admindty Jurifdiction 
Cliarter. The Chief Ju'^lice has Vice- 


.Vdjuinilly .Tiiris<Uetion under the commisejon of the 


19th July, 1S22. nnd^ all or any of the Jud|je« of the Suproiue Court may 
he uppointetl Commissioners, under the provisions of 30 uml 40, Goorjre 
Ilf, C. 70, si'ction So, for the trial ami aclj'mlic;\tj‘on of unVo cau'^os nn«l otlier 
maritime quc'^tions ari'^iu" in IndLi. By the present Charter, the whole of 
these jurisdictions and jHUYor will l»e vcslotl in the Hiph Court, and as in 
the Act above cited, by the expr^rion “other maritime questions" in jrcncml, 
mention is made of all the iuns4lictions confemxl as nbovtMnentione\l in 
the clauses of the Charter, proviilinij l>oth for the civil and criminal martime 
jurisdiction of the Hish Court, 


32. The clauses rospectin? tostamenhirv and intesUte jurisdiction do not 

CU«... 33 34. ''•'ll f"-- any a-aiark. 

33. Her Majesty's Government .are dt^sirous of nhacini: the Diristi.in 

subjects of the Cn>wn within tne Presidency in the 
Cl*us« 35. same i>osition under the Hi-rh Court, ns to “matters 

matrimonur* in j:enen\l as ihev now are under the 
Supreme Court, and this tlioy believe to In* efrivtot}’ by clause 35 of the 
Giarter.^ But they consider it cxpi'<lient that the Hicli Court should j>oesess, 
in additton. (ho power of docrxvtnjr divortv. which (he Supreme Court doc« 
not T^ssess in other wonH that the Htjrh Court • should have the same 
jurisdiction a« the Court for Di\x*rco and Matrimonial Omses in England, 
ostahlishwl in virtue of 20 and 21 Vi<x, C. $5, and in n'jnml to which further 
urovisions wen' made by 22 and 2J Vie., C. 61. and 23 and 21 Vie.. C. 144. 
The Act of Parliament for esuhllshiujr the Ilich Court, howewr, does not 
puri>ort to pive to the Crown the }>ower of imi^^rtinc into the Charter fdi 
the provisions of the Divonx' Guirl Act, and some of them the Crown clearly 
tauild not so inqKirt, such, for instance, as those which pit'scrihe tho period 
of remnrri.ipe, or those which exempt from punishment clergymen rcfusjnp 
to n>many ndulten'rs. All the.se are, in truth, m.attew for Indian It^islation 
and I request that you will immetliately take the subject into your cpasideni- 
tion and jntT\>duco into your Council a Bill for confcirinp uiwn the Ilipn 
Court the i\irisdiction and tKiwers of the Divom? Court in England, ^e of 
tho provisions of wlucli sliould l>c to pive an appeal to the Prnw Cwincil 
in those ca«t>s in wliiclt tlie Divorce Court Act gives ait npjxttl to the House 
of lionK 


34. The obji.'ct of the proviso at the end of clau«c 35 is to obviate any 
doubt th.it may po«-«ii>ly sirise a* to whctlier, by vesting tho High 

with the jHiwcrs of tho Court for Divorce and Matrimonial Cau^s in 
it w:ts intondiyd to take awav from the Courts within the divisions of 
IV'-idency not ost.thii<hetl by Royal Cliarter any jurisdiction which t'lej^ 
mijht h.ave in matters MatriinonM), .is for instance, in a suit Jot alimon' 
betwtvn Armenians or S'ntive Christians, "With any such jurisdiction it 
not intended! to interfert'. 

35. Cl.mse 30 refer* to the powers of sincle Judgx's and Division Courts 

nppoinleil or constitntcil under the provisions 
Clause 36. of the J.*Jfh section of tho .let. By .section J4 of (be 

Act, the power of determininp from time (o time 
what ^ .Tiidpe in each cn«e ~hall sit alone, nn<l what Judges shall eonstitule 
Division Courts, is phartnl In the hands of the Chief ,Tu«liri'. It will j>e 
obiennil that thejiiw iloo« not require that n Judge pelecte<l^ from the 
B.ir shall luvcs-iirily form n part of ovexy Division Court, and it vill l*e 
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for _ •Tii*tiro lo ron*M<T wlirthfr. in cn'X’fl oxrliJ«ivrly Itrtwcrn 

Xntivo«, It will not 1 k» lo follow, n« fnr fi* iwia^jililo, the 

cnur«o ^hirli lif»« nln-nily lw'»'n rr'^lvii! M|»on In n'tnml lo tlio oa“os iiti<Jor 
npprnl lo ll(o FnrMiT (Viurt nl tin* llmi* of il« nlmlltlnn, nnd to con‘‘lIliit<* 
tho Divi'ion ('ouri of .Itnltn-* Imini-*! in tlie coiinlrj*, w}in«(* kiiowlo<ljro of 
the Xalivo lanpnjro «in nlivlato iho nt|wn“o ninl ilolay of tmn‘»latlnfj tlio 
I'rocr»>linj:«. 


36> C]an-r> riT l« a vrr>' ImporUht ono, iinil ihcrt' m little doubt, will 
|)n)ve a \Try ralutarr jimvi'-ioti. It ha«, tlicrofore, 
Claote 37. I»r«’n in*-«‘rlotl. nllfioiiph ibe chanpe intnxluwl i« 

••oiHio\bat |m>:il*T anil inorp ‘•iib'lantia! than is 
prnrntlly nimol nl in t!il>' Oiarl'T. It oxl'*iid'» to llie Ilipb G>urt llic Co<le 
of G^il jin>rr^luri‘ •■n!irt<'<l by lbo I^t'pi-.latuo* of India for llie Court, not 
P'tabli«be<l by Koval Cliarter, and thus iircnmjdidies tbc object f-o lonp 
eontcmplab-^l of •‘u1>«lltulnp one Hiiiple Ctxlf of proc«Iurc for tlie various 
(rt'm-^pondlnp to ll-* common law, ci]uity nn<l admiralty jurisdiction) 
which have li'vn in oixT.ttlou in the Supn*me Court since the date of its 
esLabH«hm»*nL 

37. In n'panl to the ndes n‘*p<'ctinp api>eals to the Pri'T Council the 

object has Ikvh lo avoid uun»’c»-"ary mnov.ition where so much of chnripe, 
with its neei'.-.irj’ itK'onvenienoe, i^^ unavoidable. Tbe existing rule* which 
repulatc thev' aprH>!iN are, thendon*, left in force, with one pr two additions 
only, which PXi»oneueo in Ifte Court of tlie Judicial Committee ha« found 
iulri«able. For in'tauev, rlau«e 40 i-* iutroduco<l, n« it hn<l been eonimonly 
lntro<]u«>*l, of late year^ in flic nppejd of other dependencies of 

Great . Britain in onlor to remove all doubt« n« to the power of the 
High Court to allow an api*eal to the Council from interlocutory 
judgment". 

38. It will, however, be obvious to vou that the rule®, ns now 

framed, will bo liable to the reproach of confusion, and perhaps of un- 

certainty. Tlioy will lie compoundeil of tho<o contained in the Charter nnd 
those already * m force whicli will' ncce-sitate reference to several docu- 

ments. You will apnv uifh me that o simple and mtelliglbJe Code of 
Rules, to reffulatc appeal" to the Privy Council from the new High Courts, 
or rather from the High Courts in general which may be constitutwl under 
the Act of Parliament will l>c of great advantage to the suitors nnd the 
public. I should wish, therefore, that one of tlie first objects of the Judge?, 
as soon ns the amount of labirar thrown on them by their new position 
may allow it, miglit be to prepare suggestions for .such a Code of Rules, 
which might then be rcduceil into n complete shape by the authority of the 
Privy Council at Home. 

39. In forwarding the Letters Patent to the Judges of the High 
Court you are requested to furnish them with n copy of this despatch. 
I trust that tbe Letters Patent taken in connection with the Act for estab- 
lishing the Court, will be found to contain everytliing requisite for enabling 
the Court, to procccil at once lo the discharge of its important duties. It is 
possible that omissions may lie discovered by the legal authorities in India 
which may impeilo the proper action of the Courts, and should the 
Judges represent to you that "iich is the case you will take immediate 'teps 
for supplying what is wanting by such legislative measures ns you may 
consider most expedient for remedying the defects brought under 3 'our 
consideration. 


. 40. I cannot conclude this despatch without expressing the deen 

'tV '15 .''“if'?’® Govmiincnt in the success of this important 

Jl"-, , T" '’j; -'““C'taned tho establish- 

ment of a tribunal ns the Chief Court of Justice in India, which in the 
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trained learning of the Judges selected from the Bar, and in the kncmledge 
of the language, feelings, and habits of the Ifatires of that coun^* 
possessed by the other members of the Court combines the most material 
elements of success. And Her Mnjesty'.s Government look with con- 
fidence to_ the zealous exertions and cordial co-operation of the Judges to place 
the administration of Justice in India, under the controlling authority 
of the Court, in such a state of efficiency as will render it in everj’ 
respect adequate to its ends, and satisfactory to the people and to the 
Government. 


1 have the honour to be, 

3Iy Lord, 

Your Lordship’s most oberlient, humble Servant, 
(Sd.) a 'WOOD. 
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A^. li . — Thr l^flfra ftrr thf Court* of oud Ihulhoff 

orf mutalh mtitnodxK i»i ti}nio*( the ftine trnn*.f 


^ ICTOHIA, br Oh- (imct* of fto*!, of tbo UiiiJiHl I\inpilojn of Grrat 
IWtmu fttul IMatol, Qiux-u, DofoniU-r of tlio I’nitb 
of Adi 24 & To nil to whom tho-o pn'M-nH phall como, piwtinp : 
25. Vie., e, 104 Wln-p'S!* hv nn of Pnrlmmcnit in llio 

tT\<‘iity-fnuiili ntui incnty-Hnii ytur« of Our rvipii, 
cntitliil ‘An .\rt for o-tahlNliiiip Hiph Court-* of ".Iinlicnftitv in Imlia” it 'rti« 
arnonp't oUkt tliinps cnart<'<l that it ‘hall l»o lawful for Her Maji-tty, hv 
L«tU‘iN PatMit innlcr tho Groat of the Unlhil Kiuffilom (o croct nml 
^t\l)Iivh n lllph Court of Juduwtun; ut I'ort M’ilHam in Bfnpil, for iho 
wnpil l)lvi*ion of tin* l'rc-M<‘»ry of Fort AYilliam, nforc-*iU(l, nml tlmt «nch 
Iliph Court t-houM oouM-t of n Chief .1u^tlcc nml n« immy .Tuilpc«, not 
'^cowlinp fif(f^*n, n« Ilor >Inj«'«‘ty might, from time to time, think fit to 
ttppojiit, who clmll ho wloctc*! from among jtci^ons ijiinlilivd n* In tlio said 
Act is dcclaiTsl : ProTldo*! ahmys that the persons wlio nt the lime of tho 
publishment of taich Iligh Court wm* judges of the Supremo Court of 
Judicature ntnl iwmiancnt Judges of the Court of Siidder Dewany Adawlut 
or Sudder A<lu\uut of the same. Presidency, should he and become Judges 
of dich High Court without further appointment for that puri’ 0 ‘“^>.ond the 
Chief Justice of such Supreme Court should Ikooitio tlic Chief Justice of the 
High Court nnd tlmt upon the establislunont of such High Court as aforesaid, 
the 8uj)rcjnc Court and tho Court of Sudilcr Dc^rony Ailawlut nnd Sudder 
iNizanmt Adawlut at Csdcutta, in the said Preshlency, should be abolished. 

And that the High Court of Judicature so <o he established should have 
and eserci«c all such Civil, Criminal, Admiraltj’ and Vice-Admiralty, 
Testamentary, Intestate nnd Matrimonial Jiiri'diction, original nnd appellate, 
and all such powers and authori^' for. and in relation to, the administration 
of justice in the siUd Presidency its Her Slajcj-tj’ might, by such Letters 
Patent as aforesaid, grant and direct subject however, to such directions and 
limitations as to the exercise of original, civil and criminal jurisdictions 
beyond tho limits of tho Presidency Town as might bo prescribed thereby ; 
nnd save as by such Letters Patent might be otherwise directed subject and 
without prejudice to the legislative powers in relation to the matters aforesaid 
of the Governor-General of India in Council, the High Court so to be 
c«tahli«hed should have, nnd exerdse nil jurisdiction, niul everj’ power ami 
authority whatsoever in any manner vested in any of the Courts in the 
same Presiilcncy abolislied under the said Act at the time of tho abolition 
of such la«t-inentionetl Courta. 


1. Now know yo tliat VTc, upon full consulcration of the premises and 
Rccm™ of Uitor. Of pur certain knorvlcdge, aii<l mere 
Patent of 1862 motion, Imve ihoiignt fit to revoke, and do bv these 

. , , . , pr^ents (from mid after the date of the publication 

Uien-of os hcremaftcr provided, and subject to tlie provisions thereof) revoke 
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Our sakl Letters Patent of the fourteenth of May, one thousand ej"ht hundred 
and sixty-two, ^except so far ns t)»e Letters Patent of the fourtecntfi year of 
His Jlajesty Kin" Gcorffo tlic Tbirtl, dated the twcnty-sixtii Jlarcij, one 
thousand seven hunfired and seventy-four, c^tablishin" a Supreme Court of 
Judicature at Fort William in Bcngm were rewokcti or determined thereby. 


2. And We do by tJicse presents grant, direct and ordain that notwith- 

— j.i r t>.,* * 


Fort 


standing the rerocsitioii of the saal Letters Patent of 


be c fourteentli of May, one thousand eight hundred 

and sixty-two, the High Court of Judicature, callwl 


High Court 
William to 

the High Court of judicature at Fort William — 
Bengal, shall he and continue, as fron* the time of the original erection and 
establishment thereof, the High Court of Judicature at Fort William in 
Bengal, for the Bengal Division of the Presidency of Port William aforesaid ; 
and that the said Court shall be and contiiiiic u Court of record, and tliat 
all proceedings commenced in the said High Court prior to tlie date of the 
publication of these Letters Patent shall he continuoil and depend in the 
said High Court as if they had commenced in the said High Court after 
the date of such puhllcation. and that all ' miles and orders in force in the 
said High Coui% immediately before the date of the publication of thc«e 
Letters Patent, shall continue in force, except so far ns the same ate altered 
hereby, until the same are altered by competent authority. 


3. And We do hereby appoint and ordain that the person and persons who 
shall immediately before the data of tlie publication of 
Judges of the said tho^c Letters Patent, be the Oiief Justice or Juclgce, or 
High Court to he acting Chief Justice or Judge?, if any of the said High 

Continued, Court of Judicature at Fort William in Bengal, shall 

' continue to Ite Chid Justice and Judges or acting Chioi 
Justice or Judges, of the said High Court, until further or other jproWsion 
shall be made by Us or Our heirs and successors in that behalf, in ncco^ 
ilance with said recited Act for establishing High Courts of Judicature in India, 


4, And We do hereby appoint and ordain that every clerk and mmistorial 
officer of the said High Court of Judicature at Fort 
Clerks, etc., of the William In Bengal, appointcrl bv virtue of the said Lettew 
said High Court to Patent of thc fourteenth of May, one tnousann eight 
he eontinaed, hundred and sixty-two shafi continue to bold ami enjoy 

liis office and emplovinent with the saJarj' thereunto 
annexed until he be removed from such office nnd^ employment ana he saali 
he subject to the like power of removal, regulations, and provi''ion3 as it be 
wore appointed by virtue of the«« I/eftcis Patent. 


5. And We do licrehy ordaia that the Chief Justice and every’ Judge who 

shall be from time to time appointed to the^ said High 
Declaration to he Court of Judicature at Fort William m licnga, 
made by Judge*. nreviotisly to entering upon tho execnhon o 

duties of ids office shall make and sub'^wbe in 
following declaration before stich authority or person as tho Governor- 
Gcnoral in Council may commi«?ion to receive it ;- 

“f. .1. 2?. appointed Chief Justice [or a Judge! of tho High Court of 

Jiulicaturc at Fort William in Bengal, do solemnly declare that i ww 
faiilifully perform thc lUities of my office to the best of my ability, knowledge 
and judgment.” 

6. And IFe 


do lierehy gnint. ortlain and appoint that the said H>"h 
Court of JiidIcntuiT at Fort William in Bengal siiau 
have ami use, ns occasion may require, a seal hcnnng a 
deviVo nml impression of Our Koynl Arms, %yitiiin an 
exergue or label surrounding tho sanie with this 
in«eription, “The Seal of tiio High Court at Fort William in Bengal. And 


0 
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W’r < 1.1 fiirtli'T CnnI. nn-! |lm| tli*' •.li'l S.nl •■liiill Ik* 

t .3 nii'l k'’j*l in t’l'' ni‘t-vlv nf iJif (Imf JiiMiri’. ninl in <- 3 t*«' of vnrjinry 
of th.’ ofTiifv fif (liiff «»r <liinnc nm nli**'nr»« of th.- (‘liii'f Jti>ii(v 

t]i<» Fini" Onll 1*« <Mtv<T»*l ov«T ntvl in lln- rii»|.>.lv of |Iio |HT'‘on 

npiKiint*-.! lo iii^ n« dii'f .lii‘t«f^ iin'l'f tin* |>rriM*ion« of -<.*11011 7 of tlio 
nvilo .1 An : nn.l WV *lo furlh'r rtniil. onlim ntnl npivunl llint wliPii-o*>vor 
it ‘hnl! Inj'jw'n tint tli*- ofRn* «.( C’lin-f Jit-lira* or of l!i<. .Iinlt’o |o uliom 
llip of t!ip »ni'l S?il I*.* oomniiifoal •li.nll !>*' vimuit. tlio mid 

Hich (»mrt »linll Ik> nn<l !■ liPT^liv niilhonr*.*! nml <'nii>o«i ri.i| to ilciniiiui, 
nnil Inko lli<« •'ni<l SonI fn*m niiy or ih'I'<iij« Mlniimoovcr 

l)y^ wliat wiiv^ nn<l nnnn" kwvct llio ‘anio nviy Iiiim' roiiic t«* lii-, her, or 
thoir p<'-*^»-ioij. 


And W<' <lo IkhIit furtJuT imnl. onlain. mnl nnjwint that nil 
HimmoM<., rules onicr* nnd otlicr 

nvimlntiiry lo l»e ii-nl. i— tiivl or awimlo*! 

li\* tin* •‘OkI Hit’ll <‘*»tirt of Jinllaifim* nt Fort 
\Villi:un hi ll.*ntr:il ►liall nin mnl 1)*‘ in tlie nninc 
and ftvle of 1*-, Or of Otir li«ir« mnl «u<T<*-'«r<. mnl ‘•hull be .-osUetl with 
thi S<.;d of tlie Mi<l IHsii CVnirt. 


Writt, rtc. to Itttit 
umc of th« Crown an^ 
Boder the Seel. 


8 An<l Wo <lo liondiy nulborir.- mnl empomr tin- Cliiof Jii-tlcc of 
. . the f'.'ihl Ilijili Court of .Indirntimi nt Fort Willinni in 

Appointment of Officer*. ]i,.njrnl. from linn* to tinn*, ni ocni'-ion mny rrqnlro 
and rubpyl (o nny nile- mn! n*.»tricli*>i»< nhhdi mny be prrecribiHl by tlio 
Govemor-GcntTal In* Council, to npjioint m> nmny mnl sncli clerks nnrl other 
minl-ierinl ofTicor* a* ehnll Ik* fouml n(.<\"-iiry for the n<lmini«tmtlon of 
Jurtioe mid the due execution of nil the |»ower« mnl imtliorilie« pmntwl and 
committeil to the pnitl llish Court by ibwc Our Ix'ftera Pntent.t And it is our 
further will nml |ilen«*tm>, and We do hereby for Us Our lielrs nnd eucecssors, 
five, tmint, <iirect nnd nri>oint that nil nml every tbe oflicers nnd clerk* to be 
npnolnte<l n* ftfore>nld sbnll Imvo mnl receive re<pectively Puch ronsonnble 
«alarie* ns the Clnef .Tn<tlco ishall fwm time to time nppohit for cnch office 
and place reaiiectivcly, mnl n« iho Govcnior-Gemml in Comicil shnll approve 
of: I’rovlde<l nluays and it 1* Our will mnl p!en«ure, thnt nil and every 
the officers nnd clerk* to be oppointeil ^ n* nforesud shnll he resident within 
the limits of the jiiri«diction of the said Court so Ion?: they shnll hold 
thoir respective offi«*s; but tins proviso sludi not interfere with or prejudice 
the rijrht of nny officer or clerk to nviiil himself of leave of nbscnce 
under nny rules prescribed by the Goveriior-GcnenJ in Council, nnd to 
absent him«elf from the said limits during the term of such leave, in 
accord.ance with the said rule.*. 


Admi<ision of Advocates, VaKecli, and Allorneys, 

9. And We ilo hereby niithorizc nnd empower the snid High Court 
of Judicature at Fort William in Bengal to 
Ppwer* of High Court in jinprove, admit nml enrol surh nnd so many Advocates, 
admitting Advocate*, Attorneys ns to the snid High Court shall 

eel* and Attorney*. Advocates ^’’ukci^ls nml Attorney’s 

shall bo and are hereby nutliorizwl to njiiK-nr for the suitors of the said 
High Court and to plead or to act, or to pl«-«<l and act, for the said suitors, 
acconling as the said High Court may by it* rule* nnd directions determine, 
and subject to such rules and direction*. 


1. The following words which sppcarol here hare been annulled by s, 1 (<i) 
of the letters Patent of 1919 : — 

And we do hereby ordain that every auch appointment shnll be forthwith 
anbmitted to the approval of the Oovemor-Gcneral in Council and ehall be 
other confirmed or disallowed by the Oorernor-Ocncral in Council 
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10. And We do hereby ord;un that the said Hiffh Court 'of 
Judicature at Fort William in Bengal shall have power 
to make nile.s for the qualification and admission of 
proper persons to be A<lvocates, Vakeels, and 
Attomey.s-at-law of the said High Court, and shall 
be empowcrwl to remove, or ■ to suspend from 
practice, on leasonablo cause, the said Advocates, Vakeels, or Attomeys- 
at-la\v; and no person whatsoever but such Advocates, Vakeels, or Attorneys 
shall bo allowed to act or to plead for, or on belutlf of any suitor in the 
said High Court, except that any suitor shall be allowed to appear, plead, 
or act on his own behalf or on behalf of a co-suitor. 


In making rules for the 
qualifications etc. of Ad- 
vocates, Vakeels and 
Attorneys. 


Civil JiirhJHion of the High Cow/. 


11. And We herel^'' onlain that the said High Court of Judicature at 
Fort AVilliam in Bengal shall have and exercise 
Local limjts^ of the Qnlinnrv oriffinal civil lurisdiction within such 
ordinary original 
jurisdiction of the High 
Court. 


Original jurisdiction 
to suits. 


ortlinnry original civil jurisdiction within 
local limits as may, from time to time, he declared 
and prescribed by any law made by competent 
legislative aufliority for India _ and until some 
local limits shall bo .so declared and prescribed within the limit declared 
and prescribed by the proclamation fixing the limit® of Calctitta issued by 
the Governor-General in Council on tlie 10th day of September, in the year 
of Our Lord, one thousand seven hundred and ninety-four and the orchnnry 
original civil jurisdiction of the .said High Court shall not extend beyond 
♦he limits for the time being decinreil anil prescribed as the local limits of 
such jurisdiction. 

12. And AVe Jo further ordain that the said High Court of Judicature 
at Fort AA^illlam in Bengal in the exeicise of its 
ordinary original civil juriediction .shall he empowered 
to receive, try, and determine suits or every 

deacription, if, in the case of suits for land or otlier immoveable property, 
such land or property shall bo situated, or in all other caaes, if t o 
cau&c of action shall liave arisen either w'holly, or, m case the t®aye or the 
Court shall have been first obtained in parL^withm the loerd ° 

the ordinary original jurisdiction of tho said High Court or if the ■ 

at the time of the commencement of tho suit shall dwe ‘ ^ 

bu®ine®s, or personally work for gain, withm such limitH , i^cep 

said High Court shall not have such ongmal jurisdiction 

within the jurisdiction of Small Cause Court at Calcutta m which t je debt 

or damage, or value of the property ^.ueil for does not exceed one hundred 

rupees 

13, .bid IVe do further ordain that llie said High Court of 

E , , . a • at Fort William in Bonsai shaU hare po^r 

A y remove and to trj’ and (letermme, ns a Court 

ong.n.l cv.l ,„„,d,ct.on. original jurisdiction, any 

- - - " ' Court, whether within or 

to do so, 
>osps of 

rcconled on tlie proceedings of the 


or falling vitliin the jurisdiction of any C..«.., 

the Bengal Dlvirion of the Presidency of Fort , William, subject 
supfrintr-ndenco, when the fcaiil High Court slmll think proper e 

eltlior on tho agreement of the parties to that effect or for ♦i.,. 

justiee. the reasons for so doing being Tin 

said Iligh Court. 


Wo do fnrtl.rr onlain thnf, nliore nlnintiir 

of action against a defendant, such emr c 
artion not iSiff tor land or Ml.or 

the said High Court ^ shall imye 
cuch causes of action, it pimli 


14. And 

Joinder of 

proiK'rtyr and 
original ]uri=<Uction in respect of one of 
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1 * 1 * liwfnll fur ill*' ►fli'l IH 2 I 1 lo I-;!!! «ii iIjo il"f(*n'laiit lo «Iinw crtii^o 

wliV llii- MAfTnl r.iU'H-- of ortmn ^li'niM im! In* ioiii«*il lo^ri-tlicr in one f-uit. 
nn<| to mrtko •ixlt i>r>lcr for trial of ilio -anu* n- (o tho kikI Hicli Court 
'linll MN-tii Ht. 

15 Aii'l Wo -lo fnrili'T onliiii tint nn Hpix-sri lio to tli<* 'nid 

Hch Coiirf of .liidinMim' Ht Korl Willirtiij in Hoii^ul 
ftow iho iH'lcmout mot beio^ a ^udsmeut passed iu 

Ceqrt of orti'inai the execrisf of appellate junsdictioa in respect of a 

iuri*dktMa to iHc decree or order made in the exercise of appellate juris* 
Hixh Coort^ in _ it* diction hr a conrt snbject to the saperintendeucc 

•pp^Hite joriwJictloB. of tjjg jjjji nigh Court, and riftf /vi /17 ou order made 
III Uif ejrrriir of rmuoml y/iri»f/»r/<( 7 U and not l>Cing 
a Kfnlrnrr or on/i r or imd^ in lor fjrrrehr of llir jtoirer of suiirrintm- 
dni'-r nn'trr ihr proiisiou* of ». 107 of Ihr (joiernriniit of Indot Jrt 

or III (hr fjrrci^r nf rriJin'M'tf }uri<dirlinii\ of niie .Titilp* of the* said 

Ilipli Court or om- .Iijd"i? of unv llh'irinii («>urt, j»ur«»iiiiil to See. 108 of the 
OoTemment of India Act, and that notmthstanding anything hereinbefore 

S rorided :in hlmll lio t*> ih<* siid High ('oiirt from a jmlgmcnt of om> 

udgo of ilu« Niid High Court or one .Iiidgi* of itny Dlvi-iou Cotirf, purenant 
to Sec. 108 of the Oovemment of India Act made on or after the first 
day of February one <Aiou*an<f nine hundred and' twenty-nine 
in the exercise of appellate jurisdiction in respect of a decree or order 
made in the exercise of appellate inrisdietion by a Court subject, to , the 
. superintendence of the '‘imi High Cmiri. where the Judge who passed the 
judgment declares that the case is a fit one for appeal, ^ hut that tho right 
of npjKii! fnmi otlicr jtidgjuont'* of .ludgc*- of the I'.od Higli, Court or of such 
Dlvhioji Cotirt -hall ho to u<, onr hoir'. or ‘•iuxt-<'Or> in our or their Privy 
Council ui licnimiftcr provid<*<i. 

16 And Wo d<» further onlidii that the t-aid High Court of Judicnturo 
at Tort WilHnm in Ilcngnl shall he n Court of Appeal 
• *^’*''* from tiie crtmhml Courts of the Bengid Division of the 

“ tn« Province. Presidency of Fori Willinm, and from all other 

Court-. Mihjcc-t to it-* Miperintendem-e, iiiid slndl exoreise appellate iuri^dictiou 
such c-a-e-i as are ‘■iihject to appeal ’to tlic-N»i«l High Court hy virtue of 
any laws or regidations now in force. 


(1) The words in black tyre were inwrted by S. 1 faJ of tho Letters Patent dated 
the 9lh December 192? (publUued la the Gazette of India of 14lh. January 1928). 

The words in italics were sobstilnted by IheS. 1. f^b) of the Letters Patent 
of the 11th March 1919 for the following words : — "not briny n sentenrr or order 
passed or made in any eriminnl frinf.” 

The words "On or after the first day of ielHuary.one thousand' nine hundred Qtnl 
Urenly-mne" in bold italics, were addod by tbc amending Irfjtters Patent dated 
12lh I^ecembor 1928.^ 

The clause aa it stood originally ran as follows ; — 

And IIV do futlher ordain, that an apjimt shall lie (0 the said High CPurl of 
at Fort IVtlliain in Bengal fiom the Judgment {not beiny n sentinee or 
order passed or made in any erimtnal trial) of one Judoe of the said Ilirjh O'lirt 
or of one Jiulge of anu Dietsion 0>urt, pursuant to s. 13 of the said reeitnl Aet, 
and that an appeal shall also lie io the sahl Iltgh Court from Uie iudyment not 
bring a sentence or order as aforesaid to (leo or mere Judges of saiil itigh (\nirt, or 
of tufh Dteision Cburl. if/n>rr«r sueh Jiatgea are mually dieuM in o;>inion miif 
da not amount in number lo a majority^of the irhote of the Judges of ths said UigS 
f^nrt at the time Ixing { but that the right of api'mt from other |Wymr«t* of Judget 
of the said High Court, or of sueh Pirision (hints, shall be In us, our hriis or 
successors, in our or llittr iViry Chiineil as hereina/ter proriiM. 
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17. And IVe do furtlicr ordain that the .‘said High Court of Judicatiu'c 

• nt Fort William in Bengal Khali Imvo the like power 

Jurisdiction as to and authority with rei^pect to the person^ and estates of 

infants and lunatics, infant'^, idiot«, and lunatic'*, within the Bengal Division 
of the Presidency of Fort William, a* tliat whieli «•< 
now vested in the said Supieme Court at Calcutta. 

18. And We do further oitlain tluit the Court ‘ for relief of Insolvent 

_ ' . . , , Dehtorf* nt Calcutta .shall be held before one of the Judges 

n'^s o'lTe n t 2^' Court of Judicature at Fort William 

««d the said High Court, aiifl any sucli 
Judge^ thereof, slmll have and ' exeici=e,' within the 
Bengal Division of the Presidenc}’ of Fort William, such powers and aiithori- 
tie-* with respect to original and apjHjlIate juri^dic‘tion, and otherwise, are 
constituted by the law.s relating to insolvent debtors in India. 

Lmc In hr afUnimsloeti hi/ the High Court of Jiidlrninir nl 

Foit WUliatn in liengaL , 

19. And AVe do further oidain that, with rc-!pcc't to the law or ecniity 

tj iL u- 1 . n • applied to eacli ca«e coming before the said High 

fk- * Court ot Judicature at Fort William in Bengal, in 
oritfiMl "civil ^urisd'l^ exercise of its onUnary original civil jnri«tliction. 

would have been applied by the sniil High ' Court 
to «uch ca«e, if th("*e Ijcttcrs Patent had not i«ene<l. 

20. And We do further ordain that, with i-espect to the law' or etpiitv 

, and rule of good conscience to be applleth to each 
Coining before the 'said High Court of Judicature 
“v'l jwSion. * “I F*"‘ i'> Bsngal in llio esoreNo of it. 

extraordinary original eivif jurisdiction such law or 
eejuity and rule of good conscience shall (until otherwise provided) be the 
law or equitj' and rule of good conscience wliich would have been applied 
to such ca-e by any local <^urt having jurisdiction therein. • ‘ ' 

21. And AVe do further ordain that, with respect to the law or equitv 

Ti« w-k . J'lid rule of goo<l conscience to be applied by the 

The . ‘"J ^aid High Court of Judicature nt Fort AVillmmui 

appelfatslurisVctU Bengal to each coming before it in the exei^ise 

of ilK appellate jurisdiction, such law or equity^ and 
rule of good conscience shnli he the law or equity and rule of good conscience 
which the Court in whicli the proceedings in such case were originally 
instituted ought to have applicil to such case. 


’ Criminal 'JurhiUclion. 

•Vn.l AVe flo fuither ordian that the said High Court of Judicatu^ 
. ^ . , nt Fort AVilliam in Bengal shall iiave ordm«0 

f ^ ^ original criminal jurisdiction within the hmi 

ot the Qf 5 {e onlinary original civil jurisdiction; unti ai' 


.....V ordinwry 

Ordinary < 
turisdietion 

High Court. , . 

ID respect of all such peuuno uun* uinm* - , 

of the Beng.d Division of the Pre'jidency of Fort AVilliam, and ueyon i 
such limit-, and not within . the lirait<» of the criminal Jurisdiction of ai^' 
other High Court or Court established by competent legislative ^ authority 
for India as the said High Court of ‘Judicahire nt Fort AVilHam m Bcnga* 
riinll have criminal jurixdiction over nt the date of the publication of thc'*c 
Present'*. . ■ ■ 

23. And Wc do further onlain that the said High Court of .Tudicatim' 
I . , , nt Fort AVillinm in Bengal in the excrcioc of it-* 

Per*on» ** ortUimry original criminal juri^’diction. shall^ ho 

, ■ empowcrsil to try nil persons brought hefort* it m 

due cour-e of law. 
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24. Ani! \\V ilo ftirtlirr nnlniti titat ihi* (’onrl «tf .Tndimtiirc 

P . nt F»irt William in IWijriil -liall linvc ••.'itni''nHnnn' 

'.'riciiml rrimiiinl iijri..lirljo„ nil Kr-.u- rv-Mini; 
Jirtien '» I'l-iri-* within Ihi* jiirj-i1irli'>ii «ii nny Court non 

-uhjort to the MUKiiiifonili-nn’ of tin- -iiiil 
Court, nml huvi* nullmrity to |r>* nt it'' di‘^cn’tioti nn> ‘•urli iM-r^on* 

hrruiplii iH'fon* it on rlinrp*-* pn*frrr«‘<l In ilio AiK»x^tt«‘-(t»*m‘nil or l>y nny 
Mnfn'-tnjlo or other nffiror '•|*«*jallv miiHtnornl liv the f Jovrrnnioiit in 
th.nt K'hnlf. 


25. A/n} ^V♦• «Jo furtljcr onlrtln that thetx’ “h.-tlJ )«• no to tlio 

«nM inph (^urt of .Iii<li«itun' at Fort William in 
No «pp«*l from (mm tiny ‘»4*iil<'no' of onlor I'a'-t-*! nr mmle 

High Court cxercitini jo ji^y (‘riiiiintil trial Ix’fort* the (’oiirt-* of firijiniil 
onjmml janidiction. (.'riminnl .Turi'«<lictioii, which niav ho oon*titiito<l hy 
Court may reterve one nr mom Jildtroi of iho Hit,'h Court lint it 

points of law. 'hall In' at the ili’^orotioii of any ‘‘Uch C’ourt to 

n’-^nv- any i»ointor jwiint^ of law for llm opinion 
of the Slid IUffh Court 


26. And Wo do fnrtliiT orilnln that on Mich point or noint« of law 
j.. , hoinir «o n'*<'rvi'»l n« nfem'^aid. or on it# neinfr certifiorl 

C o u r t to j,y .\«lrocnlo-C»onrml. ’ that In hN judjrmcnt 

of**Tk*’r thorp U an error In the diTi'ioii of a point or point' 

GsBerat Jaw, ^locwlc'l liy the C’ourt of orieinal (Jrimtnnl 

jurl«<Iictton, or that point or point* of Jaw wlilch ha* 
or havp lippti dcciilcd hy the ^aid Court riionld h<* fiirllicr cnn«Mpivd, the 
•aid Ilifth Court' «hnll have full imwor and nnihorify to rt'viow the ‘oa«o 
op^Mich part of it a« may Ik* nppp<'ap}% and finally dolerminc ‘•urh point or 
point* of law, and ihoronpon to alter the witenro naosed hy tlic Court 
of orieinal jnri*dictlna ami to pa*' Mteh jndement nnn sontonco a? to the 
sairl HIph Court riinll .‘•oom rieht 


27. And We do further onlain' that the «aid High' Court of Jiidlcnture 
, at Fort William in Bcnenl, , flmll be a Court of 
Appeals ■ from en. fr(»nj ||,c Criminal Court* of tho Benenl ’ 

ProWncM ' * DIvi«ion of iPrcrideiicy of Fort William, and from 

all other Oiirt* Fubject- to it* superintendence, and 
'hall excrciM* appellate juri'diction In Fuch cn^® n* are Mihjert to appeal to 
the eai<l Hiph Court by virtue of nny l.aw now in force. 


28 And We do further oidain that the said High Court of Judicature nt 
„ . » f j William in Bengal, shall ho a Court of reference 

Hearing . cf referred revirion from the tAnminnl Courts Fiibject to it® 

crim!Bal"^ahr'^'*"*'* ° appellate iiiri«dictIoni ' and' shall have power to hear 
and determine all «uch ca«es referred to it by the 
Sessions Judge* or by any other Officer now authorizeil to refer’ ca«p* to the 
paid High Court, and to revise all such ca«e* trierl by any Officer or Court 
posse-ssing criminal juri«<liction, a* are now hiihject to reference to, or reri«ioii 
by, the said High Court. • - . : . , . . , • 


29.' I And We do further onlnin that the saiil High CJourt shall • have 
' - . ’ power to direct the tnui«fer of any criminal case or 

High Const may direct appeal from any Court to any ’ other i Court of equal 
f p ^ or Superior furisJietion ami al«o direct the prelimtnar\* 

."S..., invMisalion or trio! of onr criminal ca^ l,,r any 

Officer or Court otherwise competent to ''investi<mt<» 
or try it. though «uch ' belongs, in onlinary - course, to the jurisdiction of .some 
other Officer or Court . • . . < * . , . 


( 28 ) 


C0I>E (»F CIVIE J'J!OCEl>UnE 


30. And Wc do fiirtlior onlain that all ])crsons !>rouj:lit for Innl hoforc 
, . , . , 'tlio '•aid High Court of Judicatiiro nt Fort William 

Offenders lo be puaisb- {,j citlipr in the nxercis:' of original jiiris- 

dU'tton or in the exercise of it" 'juri.*dicfion «•*_ a 
Court of appeal, refercnct' or rlvi^ion, rhargeil ivlth 
any offence for which .provision i« made il»y Act A’o. XLV of ISGO, callol 
the “Indian Penal Co»le,” or hy any Act amending nr excluding the said 
Act. which may have been ,pa«^I prior to the puliliention of the.«e prp«ent«, 
shall he liable to puni«hmcnf under the said Act or Acf«. and not olhcrwi'»e. 


ed under .Indian Penal 
Code. 


Erncise of Jurisdirtion eheu'hire than al the orilinnn/ jdaee of 
anting of the High Court. 

31. And Wo do further onlain that whenever it "hall appear in flic 

Govcrnor-Gcncrai in •Council convenient that the 
rizedtosit^naSy^UeJ i"ri=diefion and powor hy the^e P'"" 
or by way ,ef circuit or rooifrtl Act vested m the said High Court 

special commission. of Judicature at Fort William in Benpiil, shonlil ne 

exerei«e<l in any place nithin the jurisdiction of any 
Court noAV .subject to the .superintendence of the said High Court, other than 
the usual place of sifting of the said High Court, or at sevcml .siicli pbecs 
hy way of circuit, the procce<ling.s in cases before the eaid_ High .CVuirf at 
fiuch place or places shall l»e regulated hy any l.aw relating thereto which hti* 
been or may he made l>y competent legislative autlinrit}’ for India. 

.Ulunralhf nnd Viec-AilmiraUg Jiirisdirtiou. , 

32. .\nd M’c do further onlain that the 'aid High Court of Judicature 

at Fort William in Bengal, ehnll _ have and c.Tcrci«e 
C‘vu. pj^jj njnritime jurisdiction as 'omy 'UOW 

he exercised hy the .«aul High Court a* n iCmirt of 
Admimltj’ or of Vicc-Admlralty, and al«o ?uch juri-®diction for the tn.il and 
adjudication of prize cau«es, an«l other maritime <pio<tion« arising in India as 
may now he exerei«o<l hy ihe «aid High ^iirf. 

33. ^Vnd We do further ordain th.at the «aid High Court of Jiidieaturc 

^ nt Fort WiUmm in Bengid, shall Iiave 

Criminal. criminal iuri=diolion ns may now he exerrJ'Cd l>v Uic 

«aid High Court ns a Court of Ailmindty or of \ ice- 
Admiraltj*. or otherwise in connection with maritime matters or matters oi 
prize. 

Tcatfjtnenton/ find JnteaMc Juri'^diction. 

34 And M'e do further ordain that the .said High Court of 

nt Fort Wilham in -Bcngah ehall have the bke^^cr 
Ttatamealary anil ia- and niitlioritv «« .that whioh may now uc t. , - 

testate jurisdiction. exorcised hy the «iid High Court®, except witnui me 

'limits of ihe jurisdiction for that pnrj»ose of ’nn> 

other High Cmirt established hy 'Her AInjesty’s Ix*fter.s Patent, in relation to 
the granting of probate® of hast will® nnd testament.®, niul letter? of nrlmiius- 
tration of the goocl®, chattels, rreilita. nnd all other efreefs whatswver_ oi 
person® dying intestate, .whether within -or without (he «al(l Bengni Hivi-ion, 
subject to the onler’of the 'Govenior-Genenil in Council, a® to die 
when the sniil High Court sh.all cease lo exercise testamentary^ nn«l mic^t.aie 
jurisdiction in nny pineo or placee lieyond the limit® of the .'prO'’fprt’? or 
places for which it nn« c«tnblifhed : Providcil always that nofning in 
Letters Pntent containcil shall intiTfcro with Ihe pn>Ti-ioii« of anj’ law wliicii 
has liecn made by competent legislative nuthorih* tfor 'Intlin, hj' whjch jiom*r 
i® given to nny other Court to grant such probate® and letters lOf n<lniini®tnition. 



ai*ii;ni»ix ji 


35. Atj'I \\ r «Iii fiirtluT finlnih thnt lh«‘ •aiil Hicli Court tif .Indirnttirr* 
i • j- I'ort Willtnni ill Ifc-iijnil. -hall hn\«' jiiri-<li<'ti<iii. 

Within llio IhMical Division nf iho rn’-ldonry of I'orf 
^Villiam. in mall**r« ninlnninnial Im'Iwivu Onr siihjf^’l^ 
profo— liij: ilio ('liri'linti trlitrion • PmvMrtl ninny-* thnt nolhinp Ihi'irin 
ront.ninf^l Ik* hrhl M intorh-rn with iho i*x**n’i*o of jiin jiiri-'dirtion iti 

m.Hl'T- tnnirinioninl hv nny (•mil in>i (-•(flhliuh'Kl hv I’ovnl Chnrfi'r within 
lh«' sni'l I’ri'‘-t'h-nry Ian fully |k»".-*4-— ikI th<*n*of 


/’ofrvT* o/* jr/n^fi* n}i<! /hfi»ion’’^V)ffr/'f 

36. \Vc ih) lu*rrh} iWIan* that any fmirtion whiHi I- hon-hy 

1 j- j «iinTfr<l to Ik* |K*rfonm*«l hy tin- -niil Ilijrh Court of 

Dmtiofi Cottrti^ * .Tiidirntim* nt Kurt William in Jh-npil, In fho rxrn’i«<' 

of it< ori;;innl or njtiK’lIaff* inri»(lirfi«>n, innv lio 

pirfomioil hv nny Jinljjr or hy any Divi-ion Court flwn’of. njij'ointf'd or 
ix>n‘tilvu«'«l ("or «noh pnn*^’**^ in jnirtiintirf of tfrtion nvr liniitlied nnd ri^jht 
of thr of Jn'lifi . 1 /*/, Jfll.'t ; ami if “-iirli Division Court !■* 

rt>ini>o-4K| of two or nmn* .Iinl^c-*, anil iho Jmlt:<*« tire dividcKl in opinion n« 
to the* drri-ion to Ik* ^ivrn on nny |»olnl-*, Mirli i>oiiit -hull ho dividotl 

nfT'onlint'ly In tin* opinion of thi* nnifirily of iho .ludsos if then* ^h:1ll ho a 

majority ; htti if ihf* Jndjrc- -lionld Im* iKiiinlly illviMotl. they shall state the 
point upon wliich they dlfTer and the case shall then he beard upon that 
point by one or more of the other Judges and the point shall be decided 
according to the opinion of the majority of tlie Judges who have heard 
the case ineloding those who jSrst heard it 


f’li-iV Pro^dorr. 

37. And Wr do furlhor orilaln that it Khnll lx.* lawful for flio enid High 

o^-.i .• t B Court of .finlinitiin' nf Fort William In Ilpngnl, fr>ni 
ce^inet-’eivil «as«f umke rulr« and onlpr»_ for the 

* ' ptiqki-o of ri-gnlating nil prr>cp<Kling« In pivil_ nt**p« 

whipli may hp.hronglit hofore the «nitl High (jonrt, including procccilitig*- Jn 
if- Admirulty, Vior-Adinirnhy, T«*«tnmpntar\*, Inlp^tatc nnd ‘Mntrimonial Juri-idip* 
tion, pp-ppptivply : T’rovi»lp<l alwny- that the «ald High Court 'ball he gnldcil 
in making “uch ntlp« nnd orders ii*- fnr n« po-'-ihle hy the 'pro\i«ion« of the 
Code of Civil Proopdurp, being nii Art pn'-^eil hy the Governor-General in 
Conneil, nnd lieing Art JCo. VJII of I8.')9, and the provision* of nny law whirli 
lia« been nmde, nmentling or altering llie same, hy rompefent legislative authority 
for India. , . } . 

38. And We do further ordain that the proecrxling* in all rrimiiiril ra«p«, 

_ , , , which shnll be .brought hpfore the said High Court 

KefiuUiwn of procceed- Jndicaliire at 'Fort William in lleiigal, in the 
ngs- CTiinjBal eases. ' cxerciso of iU onlinap* original eiiminal juri«dictinn 
and al'K> in alCother rriniinal ea«es over which the *aid , High Court had 
iurisdiction imnieiliafeJy before the publication of the«e present®, shall be 
regulale<l by the procetlure and practice which wa* in u«e in the said High 
Court imincdiafply .before Such ’ publication, Mibjecl to nny law which has 
hecn or may he made in relation thereto by compPlont _ logislafive authority 
for ” ... .. ... qjIjpj. Criminal case? .shall he 

regi pre’-rribed hv an Act pa««r<l 

hy ng Act Jvo. XXV of 1861. or 

hy such further or other law* in irelation to criminal procedure n« may have 
hpcn or may be made by such nufhorify n* aforesaid. 

1. The words in italics were substituted for the ' words,— “Under the pronsions 
01 the thirteenth section of the aforesaid Act of the tcrentyfourlb and twenlv- 
mih jwra of onr Jteign” by a. 1 (e) of the I.c(ters Patent of lUh Jlarch 1010. Ibe 
■Tnrf^ Ik tyM were autetifntrf for the words “then the opinion of ihe senior 
Judge shall prevail” by a 1 (6) of Ihe Letters Patent of 0th December, 10^7 



' J]>j)eals to Pricy Council. 

39 And Wo do (mther ordain' tlmt any perron or person' may 
to Us Our heii-i and .•‘urccf>«orn in Our or 
Power to appeal. Privy Council, in nny matter not being of """''j" 
iuii^diction, from any final jiulginent, deen^ or onlcr 
of the said High Court of .Tudicature at Fort William in Bengal made pa^ 
appeal and from any final judgmenl, decree, or order made in the excrci- 
of original jurisdiction by Judges of the said High,C^^ or of an\ 

Court, from which an appeal shall not lie to the .said High Court under 

provisions contained in the l.'.th elnuM? of those presents : 1 iwuleu,, m 

cither case, that the sum or matter at i-^mio h of the amount or 
not less than Ilupoo•^ 10,000, or that -uch judgment, decree, or ' 

involve, directly or indirectly, ^ome claim, deniand, or to 

respecting property amounting to or of the value of not Ic^s fhan ^ 1 
10,000, or from any other final judginciit, <Wrcc or onler ,i,„t 

appeal or otherwise afoiesaid, when the said Higli Court shall dcclar 
the ca«e i- a fit one for apiicnl to V:^, Our heirs or Micces=ors m 
Their Privy Coimeil. Subject alwa>> to Mich rules and orders U' , 

in force, or may, from time to lime, ho made. R-^pecting appeal'^ to ^ tin. 
in Council fiom the Court« of the ^aid Pre-Mdoncy, except «o fy ^ 

^ai<l existing rulc« and orders ic-»peelivch* are hereby vaiied, and . 

also to such further rules and oider* a« ^\^‘'may, with the ndviee 
I’rivy Council, hereafter make in that helialf. ‘ , . ' , 

40 . And We do further oidain that it ^hulI 

High Court of Judicature Hieli 

Appeal from inter- at it-' di-crctlon on the motion. Of if e-ud 

locutory judgment. Court be not silting Ihcli for any d’tdge oi , . ^plf 
High Court upon the petition of any party who or 

uggnoved by any nielimiaaiy or inh'rlocutorj' judgment,- dccRo, » 
-mtcncc of the ilfgh Court; in nny .m.cI. prc^tlmg "Irm^nnonl 
being of ciiminal jurisdiction, to grant permi®sion to • such P y Mipiv 
.igain-t the same to U«, Our heirs and .succc-'ors, m jhiutatlon®. 
Privy Council, aubjoct to the siiine rulea, ilcem't 

a^ arc herein expi-es^ed iv?p<*cting appeal-* from final ju > 

orders and sentences. , '•! ‘ 

41 . .Vnil IVe rlo f.uther ordnin llint, ^;m ‘'^ 7 ’ Jmlicntmi nt 

sentence of the ~aid xligli exercise ' of 

criminal Fort William in BcnCTh ma criminal -ca^e 

original criniimd juusdiction, ■ or, , ^ ^ re'0n’e<l 

where any point or points of, law , 
for the opinion of the said High Court in n?nimer hereinb *^1,311 be 

by any Court which has exeiei«ci! original jan-dictio , ■ 

lawful for the pci-on- aggril•^•tHl hy sueh judgment, onur, r^.j 
li) appe.d to U®, Our heirs or Mui*e~=oi- in Council, jirovaieji „ -„r',in<J under 
Court sliall docliiie that the ca-.c i- a fit one wuhject 

-iieh condition-, as the -aiil lligh Court may e^tabh-h Or Qm- 

alway-t to such ndes and onler- o'* We may, with, the a 
Privy Counril, luTcafter make in that iK-lialf. 


Appeal 

cases, 


do fiirtluT ordain that in all ca-e® of of'the 

from any judgment, orjlcr, ‘ Rnii|„ai in 

Rule as to trans- «aid High Court of Judicature at I'ort 
mission of copies of Bcnpil, to I'-*, Oiir hcirs or '>iicce«»ors m , 
evidence and other Tlu-ir Privy CouiicU, u tnie and correct copj , 

,.vidcnee. PnK-ceiling^,^ judgnient^^ d Ro 


42. And We 

Rule 


documents. 


— evidence, procccHling', jmlgmcnu-, 

had or made in .such cn-es ftI>P«d«k htr as the same have 
the mature of appeal, such topics to he certillwl under ,i,„| 

^ai.l High Court, ami that tho Hud High Court shall nl-o (OrtiJj 


AM’KShlX II 


(.11 ) 

Ir.in-inll to Our niul n> Our nr Tlirir I’rivy Cotitiiul, 

n mpv of tlic rra»nij« pivnii Iirllt** •TiiHcp-* of Mirh Ouirt. or by any 
Mtrh .'lailpi'N for nr npiuti'-i tlm or •btonninnfinu nppi-alofl apiiii-t. 

Au'l Wo «5<> fiirlhnr onbim tlml tbo -.ikI Hisli (Vmrt in all 

ruf-s of nppi*al to I’*, Our hnir-* or *-urr»*-w>r*‘. muforin to iiii'l oxi-cnin or 
rauM' l«i Ix> «‘t(viitn(l. *nclt piil:nn<’til nn<l ooIiT' a-* W«‘. Oiir lieir** or 
«U(vo«*nr'* in f)iir nr Tlmir I*nv\ Oaiiiril. •■liall think fit to tiiaki- 
in tho pM-ini*>0'* in Mirh namm'r aii\ oripiiiul jialjjiiinnl, (Icrn-n or <l(“cr\'tul 
nnlc’r^ nr ollior onh-r <'r niJc nf tin* lli"h Court •‘lintild or iniplit lia\c 
Ixvn rxmit<‘'l. 


44. tAml AVr 


0i//« for Hrrontt, fif. hi/ Ihr (Soifrniiituf. 

43. .\n»l it Our further will aiwl nh*n'*im* that iho -aid Iliph Court 
I,. , - . , .Tiidu'rUnrc at I'nrt Willlani in llonpal, hliall comply 

igh l/ourt to comply nNiuiMtion* a'* may ho made by the 

C.„roS‘rorr~lrf" r.ovm.mfiit for rrxrmN. nliirii«, jmrl .Ijitomriif- 
etc. in “ucit form’ and • manner ti** «ncn t»n\t'rninenl« 

may deont proja-r. 

ilo further nnlaia and dfvlare that all the prouxloii' 
nf the-^ Our l..*-tt«T‘ I'afenI , an* i‘uliji*ct to the 
Powert of the Indian logMhuHe power- of tin* (»ovcrnor*Gejtenil in ]x*pi-ljuive 
UjliUture preterved. Council, and al-o t»f tbo fievcrnor'Gc'jjcnil in Council 
under -wiion -4*venty-<ine of the Government of 
India Act. tOl.", and nl-o of the Oovemor-CJencral in oa-c of emerjioncy 
Under eeition -evenly -two of that Act ami may Iw in all n-pirt* amondwl and 
altereil thereby. 

45. And it i« Our fiirtlier will and pleasure that the-e Ix-ltein Patent 
«ludl be j*iibH«be*l^ bj* the Govcrnor*Geneml in Council, 
Provisioni ‘ of former come Into" operation from nnd after the 

utteri Patent inwo- ' piddleiion ; and that from nnd after the 

CS. ilalr on ril.icl. ofl-wt ■l.nvo.liwn given to tlioin, 

„i" “O inneli of, tin- nforc.ni(r ' Letter. Pnlent gmnte<l 

by Hi'* Maje-fy, King Giorpo Tlie Thinl, n« wa- 
nol revokiHl or determined by the snid Letlcn' Patent of the fourteenth of- 
Mu}’, one thousand eight hundrwl nnd «ixty-two, and is incon«i«tent‘with these 
Ixtteri Patent, shall ceaso, determine nnd he utterly void, (o all fntent« and 
purposes whatsoever. 

In Witne-s thereof. 'We Imve tini-wl ’these) Om Letters to be made 
Patent Witness Ourself at Westminster the twenty-eiphtUlay of December, 
in' the twenty-ninth year of Oar reign, • 


,C. ROMILLY., ' 


T }’ clause was sobstituied for . the . correspnodinc danse 4-1 

Utters P),tent by S 1 (d) of the letters Patent o( lltfi lUrch 1910 / 



( 32 ) 


rODK CIVIL PROCLDURli 


LETTERS PATENT FOR THE HIGH COURT OF . 
ALLAHABAD. 

{Miirch 7r, ISao.) 

[TIu* two fii-jt para^mpli* of the Pivamhlc utv •'^hnil:lr to tliO'O of tliu 
CalpiiUii Lottery PntL'iit of 


And wlioroa^ it is further eKxlaml’ hy the miuI recited Act that it '•liiiU 
he lawful for Us hy Letters Patent, to erect, iiml e-sLililisIi ii High Ciuirt of 
Tudiciiluii* iu an(l_ for any portion of tlio tcrritoria% within Her Jlajesty’" 
dominions in India, not iiiclmUx) ‘within the limits of the local jnri-diction 
of another High Couit, to coijsi-t of a Chief Ju'itico and* such 'number'^ of 
other Judge-, with such c|uaIification- a- wore hy the sniie Act icnjiiiicd 
in per.-ons to ho nppoiute<| to the Fligli Court-, c-tahli-hed nt the said 
PietidtMieie-, a- "We fiom time to lime might think fit ami ajipoint ; ami 
that, subject to the ilnoctions of the Ij»*lters Patent, all the piovi-ious of 
the said lecited Act relative to High Court') ami to file Chief Justice and 
other Jurlgt's of such Couits and to the Govoinor-Geneml oi Governor of 
the PiO'idoiicy, iu which such High Couils were' established shalL it-* 
far as clicumstances may permit Ite applitsthlc to any new High Comt 
which may ho cstahliahed in the sahl terriloiies. and to tlie Chief Ju-tlce 
ami other Judges thereof, and to the peison-# administering 'the Goveiiiment 
of the sftid teiritories ; 


And wheieas We did ujion full coiisidenUion of the premises, .think, fit 
to erect, and estahli-h, and hy Our Letters Patent under the ^ Great Seal 
of the United Kingdom of Gieat Prilain and Ireland, beating date at 
Wo-tmitisler the fourteenlli.dav of May, in the twenty-fiftli year ' of Out* 
U’ign, in tile vear of Our Lord ono thonsuml eight hmiflKHl and f^ixly-two, 
did accoiilingly, for Us, Our heirs ami suecej-sors, erect anti estahINh at hort 
William in Bengal for the Bengal Division of the Pn‘-»lency of I'oit 
• Willmm, aforesaid, a IHgli Court of Judicature which should he the 

High Court of Jmllcatiiro at Port Williani in Bengal,, and did theiehy 
con-iiiute the said Court to lie a Comt of llecoid : ' , . > i 

1 Now know ye that We, upon full consideration of the preiui-cs 
and of Our special gnice, certain knowletlge, mal 
mere motion, have tli'oiight fit to.' erect and,. e.-tnfuH*. 
•' ami hy these present^ We do aceordmglv. for L-. 
Oiir heirs and successors, erect ami eshibhsli, . i 

^‘'•'d'-We-tein Piovinces of the Pre-ideiiey of tlio Fort lUiani amn.'' • 
a High Comt of Jiulicatiire, which shall be called the High , 

Judieatme. for the North- We-tern Provinces and We do hcadiy eoiiMum 
the -aid Court to he a Court of Keeoid. 


Establishment of High 
Court for the Nnrth. 
Western Provinces. 


Constitution and first 
Judges of the High 
Court. 


\ml Wo do lieiehy appoint and ordain tliat the Higli Coutt of 
Judicature for the North-Western Pwvince-* snath 
until furtiicr oi uther provisions shall h<* 

U-, or Our heirsj and succos'^or-’, in that bclialr, in 
acc-onlaiicc with the said recited Act. c-oiisist ot a 
Chiof^ Ju-tice and five Judges, the fir-t Chief Justice being Waller 
Iwiuiri', and the five Judges twing Alexander Ross. Esquire, ilhani 
1‘Mwanls, E.<inin*, William lloheits, E<(|iure, Franei- Boyle Pear-oii, Lsiiium, 
and Cliarles Arthur Turner, Ksoniiv, iHdiig n*<neetively qualilietl iH in the 
said Act is dwlarisl. 



AITIAIMX II 


( 3 :i) 


3. AthI ^\ «• «lr) nnl.'iln tlmt ilir Hiiof .Tii«litv nml I'vi-rj* .Iiiil£:i! of tin* 

D«l.r.l!on to to mod. n’’' '•""7 f'"- H"' N<'rll.-W.-1;TI1 

by Judj5^*. I prvvioii-|y I-» ojil'Tm}r iip'iu ill'' «‘Xi‘<-iilion 

«\ t)i<' «\nrt«‘« «f lit- oirii*i\ -liiill inaVr -iih-icrllii* 
t!ir' follitwinjr Itofor*' mkIi tiutli«>nl\* or ivr'<iii a- tlx* (lovcrnor- 

(ioinTil III ('d'unril tn:n Poiiiim'‘5oii lo tl • 


“1. .1 II apiximt'-l (liti'f .Iii'liff jor II nf ihc Ilijrli Court of 

.Tii'lictUim-. for llif Norlli-Wo'iorii «|o -<>lciiiiiK <ItH-lan* Ih.il 

I will f.titlifiillv jx-rfotii tin* <hili»*- ‘if im\ io tlu’ Iw-l of luv iitjilifv, 

kiiii\\l<«tl;;(‘ ami jii<l;;tn<'ul " 

4-8 jTlic''- rliuiM*» an- -iniilar to rlaiiM-* h it> in of the Calciilta 

I/it-r- I’.imm iif isr»\] 


f'ttil Jini*flHioi4 nf Ihf llt;/li (oiirf. 

9. .\!i<l «o i|o furtlu-r onlaiii llml llm ^ai*l IIipli of Jiiilicatnio, 

e . ... foF North-Wf'imt l*rovitict-<. -hall liavo power 

eivintriidleif to nuiiow iiml lo try iiml tleteniiiue. as a G>urt of 

oTlraonlliiary ort?intil jtiri-dictioii, any -uit hcinjj 
or falHu;: 'vitlnn the juri-tliction of imy Court to its Miperiiitemlencc 

will'll the -ai»l IHyli Court -hall think pro|MT to do -o, either on the 
iiffroenu'til of the parties (o that efn^t. or for purpo-e of ju-ticc, the rea-on 
for doinjr Ifin}; ny-onUsl on the proceesHujrs of the Mild Hifth Court. 


10-11. [TheM- clan-e- an.* -iMiilar to clauK'- 1.5 and 10 of the Cakulta 
Latt'T- I’.iteni of iMi'i ami of the former cinu-e a> ainemksl by the Lattors 
Patent of that Ilt^rh C'oitrt datcil 3r»l November 1027.J 


JurdudSction t« 
iafanti and lunatic*. 


18. And We do further onlain that the Kiid High Omit of Judicature 
btr tlie North-Western l^rovince*, phall have the like 
power and authority with respect to’ the persons and- 
e-tatos of infunt>, idiots, nml lunatics within the 
North-We-tern ProNinn*-, as that which is e.xerel-ed In the Pengid Division 
of the Pivsiduiuy or I'oit Wdlhim, by the High Omrt of Judicatuio ,at 
Port William in Ilengal, but riibject -to the provi-ioiia of any laws or 
I'eguliitinn- now in foire. 


13-14. [Tliese clauseT are -iniilar to clnuH*s 2il and lil of the Calcutta 
IdCtter- P.itent of 1805] 


Ctinvnnl JunsrlicUon. 


15 And We «lo further onbiin that the said Higli Court of Judicature 
for the North-Western 'Provinces, shall have ordinary 
Oridioiry original Original criminal juri-iliction in re-pect of all siicli 

jurisdiction of the persons within the -aid Provinces ns the High Court 

High Court. ' of Judicature at Foil William in Bengal, shall have 

criminal juri-sliction over at the date of the puhliattinn 
of the-e present- ; and tlie criminal iuiisdiction of the said la-t-mentlonetl 
High Court over -uch per-ons sliall_ cease at such date : Provided, never- 
theless that criiniiud proceedings which sludi at such date have been 
eomniencetl in the -aid la-t-mentiomd High Court shall continue as if these 
presents had not, been itsiie<l. 


16. And We do further ordain that the su«l High Court of Judicature, 
. for the Norlh-^yestern P^ovillce^, in the exerci«e of 


Jurisdiction 
persons. 

due course of hoc. 


for tlie i>orui-»yesu:m i ^ovmce^, in me exerci«e of 
*® its onllnnry original rriininal j'uri-dlctlon, sL-dl be 
....inAW(-re<I to trj* all |H.T-on- brought I>efore it -- 
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C;ODF. OF CIVIL PROCEDITRli 


of 

Court. 


17. And IVe do further onliiin that the eaul High Court of Judicatut'p, 

r . j, . , , for the Horth-We«tei n Provinccis, filiall have extra- 

crimTn^MuSictiS*'”’ "■‘■iimry origmiil cirnuml iurMict.'on oyer all persons 

' residing m places within the jun:<»liclion of any 

Court now subject to tho bupeiintendence of the Suddcr Isizamiit Adawlut, 
and fhall have authoritj’ to try at its discietinn any such person"* brought 
before it on charges preferred by any Magistrate or other officer .‘•jiccially 
einpowereil hy the Government in that behalf. 

18. [This clause i> similai to clau-e 25 of tho Calcutta Letters 
Patent of 18G5.] 

19. And Wc do further onlmn that, on feucli point or points of law 

High Court to re- being so resetved as iifoie«a{d, the said High Court 
view cases on points '"hiUl have full power and nutliority to review the 
of law reserved by ea'C, or such part of It iis may he iicee.«sary, ami 

more Judges finally detcnmiie «uoh point or points of law ami 
the said High thci*eui)on In alter the sentence pa-sed hy the Court 
of original jurisdiction, and to pa-s such judgment 
ami sentence as to the ssfij High Court shall seem tight. 

20. And IVe do further ordain that the said High Coiut of Judicature 

. , , for the NorthAVeslera Provinces, fehall be a Court 

Appeals from yf Appeal from the Criminal Courts of tho said 

tb!!”provine#»°'*'^ * Piovlncos, Und from all other Courts from winch 

there is now an apjtcal to tlio Coint of Suddcr 
Kiyaimit Adawlut for the said Provinces, and sliall e.xewwo appellate 
jurisdiction in 'uch case^ av are subject to appeal to the said Court 
of Suddev Adawlut hy viituc of any law now in foi'cc. 

21. And AVg do further onlain that the sanl High Court shall^ by a 

„ . . , , Court of refeience and revision from iho CrimMm| 

neanng of referred subject to Hs appellate jurisdiction, and snail 

wSnartrUl?''’***" bavo power to hear and determine all such ca?e- 

icferrcd to It by the Session Judges oi by any other 
Officer- now authorized to refer ca-cs to the Court of SikhW Aizamut 
Adawlut of the Xorth-AVcstein Province!-, and to lOYi^o^ all such cases 
tried hy any Officer or Comt posse!*sing criminal juiisdiction, as are now- 
-ubjeot to reference or to revision hy the said Court of Sudiler A iz.i i i 

Adawlut. 

22. An.l Wi. <lo fmthcr ontaii. that tho High Court shall have 

, nom-r to .lirrart the tnmsfer of any criminal cave 

H'Sh Coen m., j , „„y Court to any other Court of equal 

t, or viS^or juriMlicVion, ami also to direct the pmli- 

Court to .i,o°Xtr, miliary iiiTestigatioiis of trial of any criminal ca-i 

bv any Officer or Court otlipnvi-o competent to in'r ' 
gat** or try it, though such ca-e Indong!* in onlinary couise to tho jiiristiieu 
of ^ome other Ofiicei or Comt. 

23. [Tills <-liuise is siimlm to rlaii-e 20 of the Ciileutta L'tlcrs 1 utciit 
of 1805] 

A'r/’iejsr of Jiinsdirtioii fUeichcre, than at the ortltnori/ plarr of niithio <‘f 
the SHtjh Court. 

24. Ami AVe do furtljor ordain tlmt whenever it shall appear to the 
Taeulenniit-Govemor of the North-AVe-teru Provinces, 


auth»- m t)ie control of the Govemor-Genenil ni 

place*. *1 ti.i.t ii,„ nml nowpr 


Judge* 

by Ibe-'c Oiir Letters Patent, or by the recital Aet 
ve-liH) in the eaid High Court, slioulil be excrcise<l_iu 
nuj place williiii ihc jarlsilic tion of any Court, now Mibjeet to the superm- 



a!'pi:m»ix If 
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lfn<lonrr nf nfiv Sil'Mrr I)i-M-niiy Atlnnliit «r lln* SihMit Niriiimn A«la«ltn 
of lln* XorlltAVi-l^’ni Pfovnir***. ntlirr than iho ii-tiiil |>In<*i-‘ of “ittin;: of 
iho snM Hipli ('oiirf, or nt h-xittiI -iioh plaro* hy «:tv of nnaiil, llio procoi'fl- 
in"« in ra«<'« Ivoforo tlio ‘■aol Iliph (onrt. at miHi nlan* or plart''*, “liall ho 
rrpnlalotl hv nnv law r’lntin? lhon*to- wliioh liai or may !«• tna<Io hy 

romjx'tont |opi*lativo miflioriJy for Imlia. 


Tf'fnii'^iitnn/ oiui Jtirn'lirfiim, 

25. Ami W«‘ «I<i ftirihor nnlain that iho -aiil Hioh (onrt of .TtuliriUuro 
_ . . . , iho XorthAViMi'm ProMiico-, hhall have* tho liko 

-*•**“* "* i>owiT nml nulhonty it- that wliiih i- now lawfully 

e jun I ion. oxi‘rri«4'*l within tho I'.ial Provinro-, Itj flio -aid Iliph 

Court of .Tuiliniiim* lit Port William in Poiitnil, in ndalion to the pmntinff 
of prohato- of l.a^t will- nml to~!ainonl-, nml Ictfrp* of ndmini*tmtion of tho 
t:oo<l«, rhatti'N, and nil oihrr ofTivt- wli!if«oovi’r_ of por-on- <lyinjr 

into'fnlo ; nnd that tho jtiri--liotion of tho -aid la*f*ninntioniHl lli<jh Court in 
rrlatioii hct\‘fn fliall n-.i-o from tho dato of tho jmhlinition of tho-o pro-ont* : 
Providod nlwny- that any prooix'«lint»- nlnudy oommoncoil in rolntton to any 
of tho maltor-'nforo^aid in tho -aid la^t-monlionoil Iliph Court f‘hall conlinno 
a- if tho-o pn-ont- had not lioon i'Mn««l : Providoil nNn that nothinjr in tho-c 
I/tfor- Palont oontaimil i-hall inlorforv with tl»“ provt-lon* of any law whioh 
ha- liofn made hv rMmiiotont h-t:i'lativo nnihority for India, by which power 
i- pivon to any otlwr Court to pimt «uch prohalo' nnd lctfor« of adminl-trotion, 
26*27. (Tho«<‘ rlaU'O- corro-iK>nd to clnii-o- Jk") ami 50 of tho Calcutta 
I>‘tfor- Patent of ami of tho latter cIau*o a« amended hy the Letters 

Patent of that Illf'h Court dates! .'Inl Xovemlier 1027.) 


Civil Pnyrdiire. 

28. Ami Wo <lo further ottlain that it fhnll he lawful for tho said High 

Court of .Jmlieaturo for the North*Wo<tern Provinces 
RejuUtion of proceed* fpotn tiaie (o time to make rules and onler* for tho 
“8** purjio-c of adapting as far ns po««ihlo the provisions 

of the Code of Civil Proefshtre. living an Act pn«ed by the Governor- 
General in Council nnd lioing Act No. VIII of 1R50, nnd the provisions of 
any law which ha.- liwn or may be mwle. amending or altering the same, 
by conii>ofent legislative authority for India, to all proceeding* in it* tost.a- 
mciitaiy, inte-tate, and matrimonial jurisdiction respectively. 

Crmiml rtoceduic, 

29. And We «lo further onlain that the proceeding* in all criminal ca«c* 

which shall be brought before tlie .-aid Higii Court, 
Regulation of proceed- in the excrci«e of its onlinar)' original criminal 
ing». jurisdiction, «hall be regulated hy the procedure and 

nmcticc which was in u-e in the High Court of 
Jadleaturo for Fort William in Bengal, immediately before the publication 
of these present*, .subject to any law which lias been or may be made in 
rel.ation tliereto bj* competent legislative authority for India ; and that the 
proceeilings in all other criminal cases ehall be regulatoil by the C*de of 
Criminal Proceilure, prescribed by an Act pa.s««l by the Grovernor-General 
in Council, and being Act No XXV of 1861, or by such further or other 
laws in relation to criminal procetlarc ns may have been or may be made by 
such authority ns aforesaid. 

Appeah to Privt/ Connal. 

30 Ami We do further onhim that any person or por-ons may apneal 
to tie. Our heirs and successor®, in _Our or Their 
Power to mppeal. Privv Council, in any matter not being of criminal 

juri-iliction, from any final judgment, decree, or onler 
of the 6.ild High Court of Ju'Kcature for the North-Western Province-, made 
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17. And We do fintlier ordain tlmt tin* j^nid High Court of Judicatui'e, 

- . j. ... for tlie North-Western Provinces, shall have e.vtra* 

erimtalMurUdielioJif “ '"■'limT opS™!' c.imin|il jiu-Miction oyer nil pcr.on-i 

^ losiding in place-s M'ltliin the jurisdiction of any 

Court now subj'ect to the siipeiintendence of the Sadder Nizamut Adawlut, 
and shall have authority to tiy at it*? dis^aetion any such persons brought 
before it on charges preforrcrl by any Magistrate or other officer siiocially 
empowered by the Government in that Irclialf. 

18. [This clau'-e i-' similar to clau-e 2’y of the Calcutta Letters 
Patent of 1805.] 

19. And We do further ordian that, on such point or points of law 
High Court to re- 
view cases on points 
of law reserved by 
one or more Judges 
of the said High 
Court. 


ami 


being so reserved a"? aforesaid, the ^aid High Court 
‘•hall have full irower and authority to review the 
CA'-e, or .strclr part of it a'* may he necessary, and 
finally determine such point or points of law and 
thevenjron to alter the sfutence passed by the Court 
of orifpnal jurisrliction, and to pass such judgment 
entence as to the said High Court shall seem right. 


Appeals 
Criminal 
the Provinces. 


20. And We do further onlain that the said High Court of Judicature 
for the North-Wc'tern Provinces, shall be a Court 

- , of Appeal from the Criminal Courts of the said 

our s m Provinces, and from all other Courts from 

tiieic X" now an appeal to the Coint of Sudder 
Nizamut Adawlut for the said Provinces, ami shall exercise appellate 
jurisdiction in «uch c.iee'S as- arc subject to appeal to the said Court 
of Sudder Adawlut by virtue of any law now in force. 

21. And We do further orda'in that the '•>aid High Court sh^l^ be a 

„ . t , , Court of reference and revision fiom the Cnminal 

Hearing of refarred Q^^^ts Subject to Us appellate jurisdiction, and fehall 
«/mLrtWair'*‘“ have powei to hear and determine all such cases 

referred to it by the Session Judgc.s or by an^ other 
Officers now authorized to refer cO'mjs to the Court of Sudder Aizaniut 
Adawlut of the North-AVe-stern l*rovinces nnd to levpe all ^-nch ca'Os 
tiled b) any Officer or Court txisse^sing criminal juiisdictron, n-i are n 
f-ubjcct to lefrrence or lo revision by the said Court of Smalcr JMzai 
Adavlut. 

22. An.l M’l! tlo fmtlier onlain tliat lira .-aid Hisli Oomt s-lmll Irayc 

^ niraa 10 ilinrat lira Imnsfcr of any cnannal ca-o 

High Court m.y or aimeal from miyCourttonnyother Court ofeqii.il 
diroct .ho w mrirtlictioii, and al-o to direct the preh- 

® case from one I • nf n>iv mminal Clisi’ 

Court to another lumary mvertigatioiis of trial ot an} 

by any Officer or Court otherwi-e competent to m e 

gate or try jt, though ^uc•b case belongs in ordinary course to tlie juri uic 
of ‘•nine other Officer or Court. 

23 ITiii"' clause i”< ■‘imilar to ehni'-e 20 of the Ciilcutta Letters Pi'hit 
<.f 18051. 

Flrrnise of Jiirhdit'lhn rlseiohere, than at the ordinan/ plner of 
the High Court. 

24 Ami We do finlhei onlain that whenever it Mmll appear to tiie 

1 .. . , Lieuteiimit-Govcrnor of tlie Nortli-Wertern Province-*, 

S L .Tin lo the control of the Govoinor-Genenil m 

by way of ejreuU**^©^ Cmiiifi!, convenient that the jurNdietiou nml P‘’''^‘‘ 
.?e«ui cLmUsion. l.y thcM- Oiir Ix‘tfcra Patent, or by the recilcd Act 

ve-t«l in the wild High Court, should be <‘xerei’'C<I_m 
any phuv villiin the juri-'dieltnii of any Court, mm sul>j<x’t to the Miperm- 
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(nr.) 

Irmlnirf nf nn\ Sii'I'Iit lV'«nny AilnMliit «*r tin* Ni/juniit Ailnnltti 

nf tlip XnrlliAV«-|rT»i I’rn\inrf«, ntlifr llwn till’ u-itiil plai’*'-* of “ittuif: of 
tl.o kiM ('oiirl. nr nl ►»*ViTa1 -nrh plarr^ l.y nnv nf nn'iiil, llic prortinj- 

in?« in ra«o« iK-foro nio siul Illjh ('oiirt, nl ‘nrli nirico nr pliin'-*, “linll !m 
n^ilafoil hv nnv Inw n-lni!usr ilirnio- «liirh Imh Ihx'ii or niny In- nimlo l.y 
oomivtonl lopi-lniivi’ nnilioHty for In.lin. 

Tf'fniiirntnnf omi Jtiiitflirtinii. 

25. An'l \V«* «!« fiirllt<T onlniit ilmt llio -n.il Iliffl. Coiirl of .Turliojjluro 
. for th«* N*nrih-\Vi*«lom Pn.vn.rr-, -luiH Jijivt> tho JjJco 
"■ ivm«T iiikI niithontr lliat Mliioh !■* nn« lawfully 
rxrrriM’*! Within iho mi' 1 I’n*vinoi'«. 1)\ tlip slid Iliph 
Court of .1ti<lini(iin‘ tit Fort William in iViipil, in n-liiiion to tli<* }:Tnntinft 
of ptoluTfo-* of laol wilN nti'l ntnl h-ffrp* of ndininf'tnition of tlip 

Coo(Is rlialfnl-, rp'ilil'' and nil otiirr ofliTH wIiiifsHWcr of prr-on** dyin;: 
inloMafo : nml tli.it tlif jiin^lirtion of iho -tild la-f-iiitMitinncil Ili^li Court in 
ndnlion lirp-tfi •■ludl ntiw from ih«* «lal«- of tl»* |)ii]>tini(inn of tho*i* prc'Ont* : 
Pmiidrtl nlivtiv' that iin\ pnK^t'»lintr-» iilnudy ^•nmln(•nPt■<l in rclnfion to any 
of tlip matlor- nfon*siid in tin* sud la«f-montion<ii IIi}:!i (^lIlrl ‘•hall continup 
n* if tlips' pn-«<‘iit« had not Iwon i’-inil : Provid.tl ill'll fliat imlhin}: in thp«p 
Piiti-nt pontaiiinl ^h«^ iHtorfon* «ifli tliP pmvt-mn- of aiiy law wliiVh 
h>i'*jMvn mad“ Iiv miiii>ot<-nt h-jri-l.ititi* mitlioriiy for India, by which power 
I* pi\*pn to niiy otlicr (anirt to jmuit «HrIi i»rol>.itc« and letter* of adniint-tmfioii. 

26-27. (Thc^' rJaiisw ri.iTP-'/.oijd to rJait-P' '-lo and :i0 f>! (hr Cnlnitta 
l/'ttpr* P.itpnt of IStl' and of iltp latter clans* a* innpiidpil hy the Lottor* 
Patent of that Hiph Court datnl Hnl Novomlier 1027.) 

Ctril Pioftihtrc. 

28. And We <lo further onlain that it rhall lx* lawful for the *aid High 
P Court of Jtnlioaturo for the North-Wp«fprn Province* 

K«gui*iion of procetd- fp,„j |in,p |o nialce mlo* and onlor* for tho 

“**' purjio-tc of adaptinj; a* fur a* po<*lblo the provMons 

eif the C<k1p of Civil Prwslurr. Iwiiig an Act pn*^cd by the Governor- 
General in Cotiiicil and bcinp Act No. VJII of 1S59, and tlie provision* of 
any law Hhidi ha* IxK-n or may be mndc. anicmilng or alfcrmg tho .«nnip, 
I'y competent lepi-lative authority for India, to all proppcilinp* in il« tc't.a- 
nicntary, intc-tate, and niatrimoninl jurislictioii respectively. 

Cuminal PtocedHic., 

29 And We do further onlain that the proceeding* in all criminal ca«es 
which ■'hall he brought before the said High Court, 
Regulation of procord- in the cscrci«e of it* onlinary original criminal 
“g*- jurislictloi), shall he regulated hy the procetlure and 

practice which iva* in u«e in the High Court of 
Jndk-ature for Fort William in Bengal, immetliately before the publication 
of tlie«e present*, subject to any law tvliich lias been or may be made in 
relation thereto by competent legislative authority for India ; anti that the 
proeeclings in nil other criminal ca*es tihall he regulated ^ the Code of 
Criminal Procetlure, prescrilietl bv an Act passed by the Governor-General 
m Council, and being Act No XXV of 1861, or by such further or other 
law* in relation to criminal procetlure a* may have been or may be made by 
®ach authority a* aforesaid. 

Ap}yca!s to Privt/ QnuteiL 

30. And We do further onlain that any person or persons may appeal 
to U“, Oiir heir* and siiecos.sors, in Our or Their 
Power to oppo*]. Privy Coiinril, in any matter not being of criminal 

jurisdiction, from any final judgment, decree, or order 
of the said High Court of Judicature foi the No^lh-^Veste^n Province* mailo 


Tettatnenlarv and 
testate jurisdiction. 
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on iipponl, niid from niiy final jmlpment, decree, or order made in llie exerei'e 
of original juriMliction hy fhe .Judges of the «ud High Courl, or of nnv 
Divi'^ion Court, fioin which .sui appeal phall not lie to the paid High Court 
under the piovi'-ion contained in the 10th Clau«e of the-'C ])resent«i : Provided 
in either cape, that the sum or matter at is^ue i? of amount or value of not 
le‘‘S than 10,000 rupees, or that such jndgnient, decree, or order shall involve, 
diicctly or indirectly, some claim, demand or qnc«'tton to or re-!pecting 
property amounting to, or of the value of not less than 10,000 nipees ; or 
from any otlier final judgment, decree or order made cither on appeal or 
otliei\vi«e as aforesaid when the said High Coxirt shall declnie (hat the ca=e 
is a fit one for appeal to TJs, Onr heiis or successors in Oiir or Their Priv)' 
Council : subject alnays to such rules and orders a« ore non in force, or may 
from time to time he made re-'jiecting appeals to Ourselves in Conncil-from 
the Courts of the said Provinces except so far as the said existing nilos and 
orders, respectively, are hereby v.arie<l and subject also to sneh fmther rules 
and orders, as Wc may, with the advice of our.Prh*}’ Council, hereafter make 
in that behalf. 

31, 32. 33. 34. 35. — jTho«o clauses are similar to clauses Id, 41, 42. 4.'} 
and 41 of the Calcutta Letters Patent of 18Gr».] 


By IVarrant nndei (he Queen’s Sign Jliiniial. 
(6d.) C. EOMILTA’. 
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LETTERS PATENT FOR THE HIGH COURT OF PATNA. 

t /V^n»/»»7 VUii > 


nil J'lmi. I>\ tin* Clnto* of (Joil. Ilf |}m I'lntiii Kiiil’iIoiii of 
(•pnii Hni-**iii mill nml of t)i<- Unli'li I)ot»i* 

Rfcital «f Ael 24 anj luon* i><'\i>n>| llio Kmi:. nifi inliT of llir rnilli, 

25 V»ct., 104. of Imli.i , 'Po nil to wlioii} tlu-c PnwiU- 

oum*. . Wiirni.i** li\ iiti Art of 

r.irlif^tnciit m t!io Twrnl^-fonrtli iiiiil 'rwotily-liffli Vi-sir» of llio I{<-i;:ij of 

If'T I.itr Majo'ty Qmi"«‘u Virjori.'v nml tin* Imlian ni;'li (Vnirt- .\(’t, IStil, 

U nmon"«t ihinjr^ rtiartiil l»j ‘•■■♦•lioii oiio, lliat it -hoiilil lio 

lawful for firr Mjijo'lv, l»y rntont tnnliT llw fJivat S'-stl of tli** 

Unitiil Kinpiloin, to ip'oi «n<l r-luMi'li ti lliyli Court of .Imlicattm* »t 
Port \VilIinm in f,,r i|io 1 *x-ii'mI I)i>i'-ioii of llir I*n''itlcnr\ of 

Fort Williant ; 

nml, liyMtii.n, two, tlml mio)i llti:li Onirt rliotilil csni'-Nt of a Cliirf 
•Iii'tiri juv! ns tnnnv .Imlsn**, not rxrt'*'’liii}; Hfii'oti, a'* Ilor Muji’Sty iiiiixlit, 

fmni timo fo tlnv', ‘tliink fit to ai>|*oim. nlio <*lioul<l Ih* ‘“i-Uvtn'l from nnioiit: 
prrsoii' qrinlifiril n« in tli<‘ s»i<i Act wn* il.-rlnnsl ; 

nml^ liy h«'tioii tliat mihui ilo* o-inl»!i»lnm*iit of (‘itch Gmrt n* 

nfon''-jiM tlio Siiprrtm* Oiiirt ninl tin* (imrt of Pit'lir Diwnitl Ailalnt anil J^mlar 
oiramat .\i],i1;tt at Caktiim. in the «ai<l I*re<i<h*ney. he nlwli-hwl ; 

anjl hy H-ofion iiiiio, that the lliyh Court of .Jmlioittun* ‘•ci to Ik* 
e»tnlilNlirtI clioiiM linto anO oxen'i-M* all wich rivi). criminal, ndmintltv, nml 
vipi'-ailmip.iliy, toitanieiiLiry, inte»tnto nml m.atriinonial juri’^Hlietion, oryrinnl 
ttmi nppollaie, «nil all «iioh |>ow<t» nml nnihority for nml in rtOntion to 

llif* aifmtni'tratlon of justice in the saal Pn'>*iilcnc.v n« Her Mnjostv nii^Mit 

liy «Ufli I>-ii(Ts I’alnu n« nfon'^aM firant nml cllnn'l. «ul>jVt, liowetcr, 
to «iich ilirnotinii- ami linjifalions W'- m the c.xmisp of original civil nml 
criminal jnrlMla-tioii liovoml the liinits of the Pre-iilcticy town, midit 
he prc«cril>.«il, thomhy ; *nn<l that, save a* hy Mich I.<etter>. Patent niijjht he 
otlicnijM' ilirccteil, ami, subject nml without jircjmliee to the legislative 
power" ill relation to the matters ftfore«sii»l of the Governor-Gcnrnil of Imlia 
la Couiieil, tlie IHtfh Court so to lie c«tahlishnl slionhl have nml exercise 
•ill juri«<lictif)ii, ami e^erj' power ami authority whatsoeyei in any manner 
VeMoil in any of the Court® in the same ProMaenej nholishcHl under flie 
said Act at tlie time of the alwlitioii of such last-mentioned Courts : 

And whereas it was further <lei'lnreil hv section ‘•i.xfeen of the said 
rwitoil Art that it should lie lawful for U® hy lictfer® Patent to ereet 
and e«fahlUh a Hifjh Court of - Judleature in and for ■ anv portion of 
territories witliin Our Dominion" in India, not included within the Jiinit* 
nf the local iuri®diotion of nnother High Court, to eon«i*t of a Cliief 
•Mistice and suoh number of other Judges with such qunlmcation® n« were 
hy the same Act required in person® to he appojnfwl to the Hiph Court® 
estahlisheil at the Presidencies of Fort William in Bengal, of Alailra-, and 
of Bombay, , ns AVe from time to lime might think fit and apjioint ; and 
that it should he lawful for IK hv such I>’tters Patent, to confer on 
any new High Court -which might be so established any Mich jurisdiction, 
powers and authority ns under the same Act was authorirn to he ronferreil 
on or would become vested in the High Court esml)li«hwl in any of 
the said Presidencies ; and that ®nbject to the direction® of the l^etter® 
Patent, all the provision® of the said reciteil Act relative to High 
Court® and to the Chief Justiee and other Judge®, of such Court®, and 
to the Governor-Geneml or •Governor of the Presidency in which such 
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Hisli Court*' ncre (‘-fjihJi'liet), f^lioiUd, far «*» ciicuni‘-lajire> inijrJit pormi*, 
\w npplicaWo to any nctt- Hi/jh Court lOiich might bo o-fabJi-hed in 
tho ?ai(l teriitovip-', nnd to the Chief Ju-stitv and other Jiulgo'i fhoroof, 
and to tJic pei^ons ndmini'-teting the Government of the said territonc'*. 

And wheiea", upon full coii‘«idciation of the pre!ui®e*5, Her late Majesty 
Queen A^ictoria, bj' I^tterd Patent under the Great 
Recital of establishment Seal of flio United ICingdom of Great Britain and 
of High Courts at Ireland, beating <late at We^tniinster tlie Foiirteenfli 
Fort William and <lay of May, in the Tiventy-fifth A^car of Her Beign, 
Allahabad, in Ycnr of Oitr J^ord One tliotisand eight 

humlml anti rixty-two, did ci-ect and estaWi-'h a 
High C'otnt of Judieature at Fort M'lHiam in Bengal for the Bengal 
Division of fht* Pte«idency of Ftut U'dlumi aforesaid, and did con'titute 
that the Court to be a Court of Beeonl, 


Ami >vherea' Her late Afaje'ly Qiieiai Viefoni, by Letters Patent uinler 
the Gu’at S^oal of the United Kingdom of Gie.Jt Britain ami Tieland, 
hem mg date at '\Vt‘'tmin'ter the Twenty-eighth dav of December in the 
Twentv-ninth AVar of Her Reign, In the AVar of Our liortl One thoij®an<l 
eiglit liundicd and ^'ixtj’-five, did levokc the «aid Letter^ Patent bearing 
ilate the Fourteenth day of May in the A’em of OnrLonl One thou«aiid eight 
hundun] and '■ixty-two, but nol'viih‘*tanding that jevoeation did eonfimie 
the “lucl High Couu of J«dicj»luiv at Fort William in Bengal and 
deehued th.it the C'oiut -houhl continue to be a Court of Recon!: 


And wheiea-, upon full con«ideration of the i)ernii«es Her late 
Maje-^tv Queen Vietora, by Letters Patent under the Great Seal ot 
the United Kingilom of Great Britain and Belaud, bearing date at 
^Ve«tnnn^ter the Seventeenth dav of March, in the Twenty-ninth year ot 
Her Reign, in tlie A’ear of Our Lord One thousand eight mmdretl and 
dxty-six, did .wet and c-taRb'sb a High Court of Jmhenturo for the 
Xorth-AVe-tem Provinces, uhleh «aid Court B situated at Aualinhad m 
the Pi-ovince of Agra and i« now calleil the High Comt of Juihc.itnn* 
at Allahabad, and did con-titute that Court to he a Court of Keeont ; 


Aii.l nhcmi- hr ,tii Art of Pjrlwnwnt "\',''wFr inZn 

Ye„r- of 0..r Kri-n. nml oolW the Mmn 
R«li.l of Act I & Cmirt" Art, 1011. it 'ra-' T„l,orS 

2 Geo. 5. c. 18. (hin«T< I*v section one. that the maximum niimhor of 

Jrnig;^ of rHigh Court of Judicature m .India, 
im'lnding the Chief Justice, .should be twenty ; 

and, by ‘-cction two, that Our power ““der section sixteen of ihp 

Indian High Courtv Act, 1861, niigbt be cxerci-cd from lime to time an^ 

that u High Court might be establisbcri under tho^ sad . 't .ijjj 

“ixtefai in any portion of the ferritories within Our Hommions • 

whether or not included within the limits of the 

nnotlicr High Court ; and that, vrheiv such a High Court * , i 

in nii.v part of .-■iich territories includeil within the hm/ts of m .* 

imi-dirlion of another High Court, it should _ he lawful for Us O 
I/'Ucr~ PiUent to aher the local hiri«diction of that other U'”” 

and to mabe ‘‘iich * luculentnl, oonsoquentiul and FUpplcmcntal 
a** might aj>/>e:tr to be ncces«ar 5 ' by reason of llie alteration oi 
limit'. 

Aii.i Mh.-m.. the ..-liil Iiiilinri HIkIi Coiiit. Art;, IHil nnii 
f, , , , » • ^ tw-en reinniiwl nnd nM'nnctiHl by an yy'l ot i 

Rvcn«i of Act 5 & s: * . , . 


Geo, S. e.. 61, ' 


fw-en it'iMnilcti miu nM'nncuHi ^ 

ment pasxvl in the Fifth and Sixth Aenri 
Reign, and ciiUeil the Government of India Act, 





Aii'l wlifTrn* f'lHniii I.TTiInri*- fnniUTlv tn ntnl turliitliHl wiiiini 

RKit.l of cre.lJon of ll'^ *'[ in 

Prt.r5«« of D.w .nd 'T.-n- liv pn^Onmati.^ Ctm.-ni<.r- 

Orim. itcnrTT*! ^oI Iiiilin nii !l»c rirfutv-M-roiid day of Jfan-li 

in lljo Y«»r of 0«ir I<«)nl Oiu* tliou-'aml nliu* ]iiindn')l 
and twelve. n ‘^’jinmle IVn'inn*, ni!!<-«l llie I’niMiicr of Ililiar atnl 

Ori'<‘‘a. and .an’ now pivennal h\ :i I«i«aiteiintit>(fOV('ntor in 0»iineil. 

1. Now know \e tlnit Wp. mwin full <’oii*idenifion of the pnanis’-, and 

r.i.Li.i. 4 f u- L pixvul irnuv. oTlain knowleil^e, am! nuTv 

Court laolfon. liavp iliou^lil fit to envt and (••‘talili-li, and 

liy lliP’H* im-rt-iii-. Wp do acronlinjrly for 17% Our 
Heir« and Su(ni‘*>*<ir*, rrra’l and i‘*taldi-li. f<»r tin* Pnivinif of Ilihar and 
On«>:i afon'siid, willi efTiTt fniiii llie d:il4* 4»f tlie [itildicaiioti of tliC'i’ 
pn''cnt’' in tlie Illliar .and ()ri-*'.» f»:i?el|p. a Hi^li t'«)art of .Tinlinifim*. wfilcli 
•■liall ln’ ^-sdle^l tlip Ificli Omrt of .linlimiuif at I’alna, and We ilo lieiobv 
ton-titale tli«i «'dd (V)iirl t<» l*e a (<nir1 4»f Ibwnl. 

2. .\nd W** do liep’Iiv apiMuiit aiol oniaiii lliat llie Hiffli t'oint of 

r .. .. . ^ .Tudaiilun* at r«iliin -hall, until furlher or otlier 

SdJL T £"1 I- l.i e-. m Our Hrir- lui.l Snri-c- 

S'ir -"r-. in tinil l«-lnilf in mwnluncf niti) nxlion Onn 

liandn><l ntul om* of tin* *aid nvileil (fovcrntaetd of 
Iitdiii Art. mv of a Cliicf .lu'tin* ninl -ix oilier Judge’s tlio fir-t 


r'"‘lH’cii\eh »jimllfie<l a- in tlic .«ai'l A<i il^danal. 

3. And W'v ilo liori’liv onlatn that the Cliief .TuMiee nml every other 
j. . dudjre of Che Ilifrh Court of .Tadicafure nt Patna, 

7***" *** *** previoudy to eutennjr til*on the e.xeeiition of the 

y judgM. dntipa of hi« oflice. ‘‘hall make mid ‘•ub-crihe the 

follow ia;r dtvlanitioii befon> Mich milhority or person iw tin' Lieateiiiuit- 
Goveraor in Council may comiui"ioa to i«a’«’ivc it: 

, "I. d. 27., appoiatcil Chief JiHicc for a dudH of the Hiffli Comt of 
Judleature at Patna, do «olcmiilv declare that I will faithfiiUy peifoim 
‘he duties of my office to the la’^t of uiv ability, kiiowledfre and 

iodRiaont” 

4 And We do hereby crank onKiiii nn«l appoint that the High Court 
of .judientme at Patna shall have and ii«e, as occasion 
may rwniirc, a seid beaiiag a device and impression 
of Our Royal arnn, within an exergue or label 
suiTOUndlug the same, with this inscription, “The Seal 
the High (\)urt at P.itna.'’ Ainl AVp do further gniiit, oidniii and apjioint 
‘hat the saM seal shall be deliveml to and kept in the custody of tlie Chief 
dustlce^ and in case of vacaiicv of the office of Chief Justice, or dnimg any 
«bsence of the Chief Justice, the same shall lie dehveitsl over ami kejit m the 
tii'My of the person appointed to net iis Chief Justice uadertlie provisions of 
^■ctioii One luindreti and five of the GovciiMiiciit of India Act. 191.') ; and 
'•e «lo farther grant, ord.iiii and ap|H)iiit that, whensoever the ofm'e of Chief 
Jn<ti<‘e or of tin* •Ttidge to wdioiii the custody of the said sp-al pp conimitfe*! 

vacant, the said High Court diall be, and is lieivby nuthorisi-d and 
^iiipowenHl to demand, «eizo mid take the wiid wuil from any |>ei>on or persons 
"honi'oever, by what ways ami means soe^•er the -mne iiiav fune come to hi>, 
her or their i)ns..(.s«!oii. 
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5. Ami Wii ilo heix'by futtlicr gniut, orthiin luvl appoint tliat all writ'^. 
WfUs. etc., to issue in prucc^l^, rulos, onltTs aiul other manilatory 


issue in 

name of the Crown and 
under seal. 


pMia*^-. to be ii^ecl, c»r nwunictl by the iri}*(j 

Court of .TiidiciUuh! at Patna ■-ImU run uml be in the 
name and ^tyIc of Us. or of Onr hoiis and 
ami 'hull be frouled with Die scttl of the enid llijjh Court, 

6. Ami We do hc'iohy authorize and oiupotMT the Chief .Tustieo of the 

A„.s Couit of Judioature at Patna from time to tinu\ 

Appointment of officers. 

le^liictioJK wlneh 3nay be |)a\-eiibei| from time to ti»>e by the Idealfaaat- 
Goveruor {u Couuoil to appoint ^o many and nucli elcika aiul otlter ministeiial 
olUcem a^ mav be fouiul m^ees-^ary for the udinini<lmtioa of ju-tiee and the 
line execution of all the poners and nnlhoiities pranlod and eommitted to the 
'.{itl* Ht"li Couit by t!le^e Otir Ijeltfis Ami iJo jjendiy ordain 

that evevv Mich appointmont shall lie forthwith suhniitted to the ujiproval of 
the liicutenuut-Oovovnor m Councjl ami -hall be elilier contirmed or ili?iiIlo\\tvl 
b\ the Lieiitemint-Govcrnoi in Coitnoil. And it i- Onr further will and 
plea-ure, and W’e do liea’hy, for Us. Oar heiia ami sueces'Ors, give, giant, 
dlioct ami appoint, that all and every the olHcets ami clerks to he appointwl 
a' afoiesaid ’^hiiU have and tecelve iesp»H;lively such loasouable salaries a* the 
Chief du'tiee may. from time to time, appoint for each ofHei' and jdace 
U"pcct»Yelv and as* the LieulenanlAsoveinor in eouncil, Mihjwt to the continl 
of the Govemm-Gonoral in Council, may approve of : Pn>vidiHl alway* ami 
il is our will and plea-^uro, that all and every tlie olHccrs and clerks to he 
appointeil a« afoivstid 'hall be resident w Ulan the limit' of the jiirisdietam of 
ilie said Court, so lonu thev hold their ic'^pi'ctive oiHce-. ; hut this juwho 
' hall not mteiferc* with or pivjmUeo the riglil of anv oflicor or clerk .to avail 


liim-elf of leave of ab'once under any rule' piC'Oibed fiom time to .lime hy 
in Council, and to ab'ent himself from the slid limit' 


the Governor-General in ' 

diiiimi the term of -uch leave in amndance with the said role- 


of .Ulromlfs. lo/.iV'i and .Utonin/-^. 

7. And we do lieieby mithotize mid CJupoivec the. IIlcli Court of 

n r u. t. <■> diiiUcatun; at Patna t« appiovo, aibnit and enttu saea 

V’ >?• ‘^»d so manv Advoc^iles. N'akils ami Attorney-, a- to 

ValTiU and^ At^rnaJs' High Court m.iy I’oem im'ct 5 and Mich Advm 

v.im. and Atiornays. Altornr.vs 'hall be and me hendiy 

aiithoiized to apjioai for llje miIIoiv of the said lliyb Comt and to pleaU or to 
act. nr to plead ami act, for the 'aid suitor-, iwvonling a' tlie :*aid Iltgli t uut 
may by it-, rules ami diovtiou'" dctcinuue, and 'ubjetd to such rule' amt 
diitvtioii' 

8, Ami (In lu-u.i,,- II, „t 111,- Higli Com! of -Tuilimliirc nl r„li'„ 


Powers of Hijfi Court 
in making rules for the 
quatitiemVion. etc., of 
Advocates, Vakils and 
Attorneys 


oruiun iiiuv u«v V.. 

sliaU have power to make ndo' Viom lime to tune tor 
Ibe nualifivalioii nml admission of proper , pcr'Oii- Jo 
be *• ' 


> nuaunvaiion wnu imuu^an'ii .... . 

ArUwate', Vakil- and Attorne>V'at-/aw 


,ud High CoHrt »5 ambfhall be mupbweml to m-iVAc 


or to “ii'jHfnd fimn practice, on leu-oanble .causc, 

-aid Advocate-. VakiU or Altoniey.-aldaw ; amt 
but -ue!i Advoc'site-s Vakils and Attorney.' shall !«' allowcu 


piT'on \\Iinl-***-vfr inu -inii 
to act 01 to plrtiil fop. or on behalf of. niiv sintor in the said High iv-'viri, 
exccni ih.ii anv 'aitnr 'ball la* nllowrti to Hi»jH^ir, picatl or act on in- 
bchidf. or oil bchidf of a ro-eintor. 


Cn'it Jari'-divlioH 0 / the Ihi/h Omit. 

9. Ami We d<* further ordain tlmi the High Court of .Tudieatim' at Patna 
„ , shall have imwcr to mnove. ami tt> try ami ilcternnne, 

Esjraord.nsry original ^ Coiipt of extraonlinafv original iiiri'dlctioi) aa)' 
e.vU JuMsd.ct.on. Jotl «f miV 

Cmirl 'UbjisU to it- -njvrinl«-inleiiiv, when 


thv 


iiiri'dlctioi) 

,,.n-diolion of -yv 

d High Com1 may thmV 



AIMT.NHIX It 


(■i\) 


I'nip-r ilo Hi. on lli*' n?m.*m'*nl of tlio In ilmi rfl^Tl, or for 

piirp'^o* of tli^ PM*on- for -o doiii" ivui;; nsMnli*-! on l!io 

of tlio =ni'l lllch Tourl. 


10. Anil Wo ilo fnrlUi r opl.iin tint nii «pjn-tl -hull In- lo ilic Court 
of .Tinlimtitn* iil I’altiii from tin- )tii|^tiii-iit fnot tn'in;: 
n ^tii|j.Mii<-nt in tin* oM-n-i'O of iipjH>l];ilo 

inn-ilniion in n•••lH’l•| of n il«i‘n«o or onli-r ininlo In 
tin oxon'i-o of iijijwlljilo jiiriiiictiMn li\ a (’oiirl '■iilijirt 
to tlio ‘njH-rintonilrim* of tin* -.n'l llijtli (•mrl. ainl not ln'inir an onlor mailo 
In tin* oxcn'iv* of rovi-ional jun-Hliotion an'l not hoiiit: a -onimn- or onlcr 
ps'-cl or madi* in tIio oxiftT-^* «»f tin* powi-r of -njii-niili'nili-nri' iiinlor llio 
pnni'ion*" of Si'lion ()ii«* lmniln-«l ninl M*M*n of tin- ( Sovcnnni-nt of India 
Art, or In tin* o\rn*N** of orimtnal jun-da-tion) of oin* .Iiid;:n of tin* .said 
ni):li Court, or of nni* .Tlld;^* of any Divi-lnn (*<nirt piir~uiint to Hcciion 
Onp lunnlnsl and ilslit of tin* < !ov«-nim<*iit of India Art, and tliat notalth- 
^tnidini: anythin;: In'r^-lnln'for.* ]>n»vid*-«l an appi-.il •'Imll la* to tin* said 
Hish (\iurl from or jiid;:nn*Ht of oin* .liidirr of tin* «.iid lll^h Coiirl or oat* 
•Tudjo of any Divi-lon (Vmrt, lairsiunt t«i Siiilon 1<(*» of the Ctovcrnnirnt of 
India Act, mado in tin* <-xi*n|s«* of ap]H-llat(* jnri-du’tlon hy ji Court in 
n-sjvvt of a d«*nv nr orth-r m-nh* on or afttT ihi* l*-t day of l-Vliriiary 1929, 
In tliH oxittIm* of apix'll.tti* jnri-HlH-thm hy a Court >-uhji*rt to tlu* •‘upcrin- 
trndi'tKv of tlx* -aid Ilittli Court, ttln-r*.* tin* .Judjrc «lii» pa—oil tin* jiidj:mpnt 
drclm*-* that tin* ra«i.' h a fit one for apin-al ; hut that the rit'ht of appeal 
from othnr jud;rnn*nt« of .Iud;,'«*-‘ of the ’>:nd Hlcli Court, or of any sucli 
DivUion Court, in «ueh ctiv' ^lmU Im* to Up, Our heir# or guceesporp, In Our 
Or their I’rivy Council, a< liendnaftiT provhhsl. 


Appeal to the Ihjjh 
Court from Ju of the 
Court. 


11. And Wo <lo further onlain that tin* IIIrIi Court of Judieature at 
. , , , .... I'.ttnn phnll lie a Court of Appeal front the Civil 

cTurt. . Court-* of the Province of llihar and OrU*n and from 

of Bihar*»or all other Omrht giihjeet to It# PUperIntondence, and 

■ rliall exercise apiM*Unle juri«dietion In puch caoe# a# 
were, immediately hefore the dale of the puhlicntion of tlu‘«o pre«ent«, pubject 
to appeal to the Iliffli Court of .Tudicntarc at Fort William In Bengal by 
virtue of any law then in forre, or as may after that date bo ilwlaroil subject 
to appeal to the Hijrh Onirt of .ludleatnre nt Pnlim by any law made by 
competent Iep:i«lativc authority for India. 


12. And Wo do farther onlain that the High Court of Judicature at 
, . I’atna plinll have the like power and authority with 

jurivLction »* _ to to tlie piTSOiis and estates of infants, idiots 

n ant* and Lunatic*. lunatics within the Province of Bihar and Orissa 

ns that which was vested in the High Court of Judicature nt Fort William 
in Bengal immediately before the publication of the^e presents. 


Law lo l>e admini^lcnd &»/ the llit/h Cuurl. 

13 And We do further onbiin that, with respect to the law or equity 
_ to Ik* npplietl to each case coming before the Higli 

By the High Court in Qjurt of Judicature nt Patna in the exerci.se of its 
ezercite of eztra- pxtraonbnaty Original civil jurisdiction, such law or 
equity shall until otherwise provuM, be the Uw or 
j Miction. equity which would have been applieil to s,icli case 

by any local Court having jiiri*«bction therein. 

' 14. And We do further onlain that, with respect to the law or eouity and 

rule of ROO«l conscience to be npplie<l by the Hfgh 
By the High Court in Court of Judicatun* nt Patna to each case coming 
*"'.««ci»eof mppeUate before it in the exercise of its nppell.ate jurisdiction.- 
junsdirtion. gp(.b law or equity and rule of good eonscienee shall 

he thoilaw of equity and rule of good conscience which the Court in which 
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the procce<Hn"s in such ca“'e were originally instituted ought to have applied 
to such case. 


Ci'hninal Jin isdiclion. 

15. And We do further ordain that the High Court of Judicature at 
_ ... . . Patna shall have ordinary original criminal jurisdiction 

Ordmary eng.nal cnm.- Province 

® of Bihar and Oris>sa as> the High Court of Jinlionture 
at Fort William in Bengal had such criminal jurisdic- 
tion over immediately hofore the publication of the-se present-. 

16 And We do further ordain that the High Court of Judicature at 
Jurisdiction as to exercise of its ordinary original^ criminal 


High Courl. 


jurisdiction, .shall he empowered to trj- all 
brought before it in due cotirse of law. 


persons 


extraordinary 
criminal jurisdiction 


17. And We do further ordain that the High Court of Judicature at Patna 
. . shall have extraordinary original criminal jurisdiction 

'•urifdiction^'”*** pcr^-oits reading in places witliin the juri.stlie- 

^ * tion of any Court subject to its superintendence, ami 

shall have authority to try at its <liscrction any aiicli persons brought before 
it on charges preferrotl by any tnagi.strate or other officer specially empowered 
by the Government in that behalf. 

18. And We do furtlier ordain that there shall be no appeal to the High 
Court of Judicatme at Patna from any sentence or 
order passed or nm<lo by tlie Courts of origmni 
criminal jurisdiction which may he ’constituted by one 
or inoj’e Judges of the said High Court. But it shall 
be at the discretion of any such Court to reserve any 
point or points of law for the o])lnioii of the «aitl 


No appeal from High 
Court exercising original 
jurisdiction. 

Court may reserve 
points of law. 

High Court. 


19. And We do further ordain that, on such point or points of law being 
so resorvcil as aforc«ai(l, tlic High Court of Judicature 
nt P.atna shall have full power and nutlionty to review 
the case, or such part of it as may ho nece^s-nry, ami 
finally determine such point or points of 
thereupon to alter the sentence passed by the Lm rt 
of ongimd jurisdiction, and to pass such judgment and , 

«ontcnce as to the said High Court may seem right ^ 

20. Ami We ilo furllier onlaiii Umt Hm IIJs'' C-’ciirt of 

Patna .hall be a Court of Appeal frmi the Cnrom u 
Court, of tho Province of Bihar iiml Oriwa ami trom 
all other Court, sahject to it, .siiP“"'‘o"'J™"" f ' ! 
shall exercise appelfnlo jurisdiction .j. 

were, iinmetliately before tiio date of the pu ‘t;, . 

of tlic«»‘ pre-ent-*, ‘•ubject to appe.il to the High Court of Judicature at 
William in Hcngal by virtue of any law then in force, or as may i *"' 

date 1)0 declared subject to appeal to tho High Court of Judicatme at ii 
by any law made by competent legWativc authority for India. 

21. And Wo «!o further onlain that tho High Court of .Tmliciitiire _ at 

Patna shall be n Court of reference and revision 
Hearing of referred Criminal Courts subject to its appellate 

iurirficfioa, „n.l ahaU havr P™". ^ ""'I, ^ 

mine all such cases referreil to_ it by ttie bo—ioiis 
.Tudgi'-. or liy any other officers in the Province of Bilmr luid^ Ori'-a who 
Mere, iinmediiilel}* before the publication of thf**<* jire-jonts, authorized to refer 


High Court to review 
cases on points of law 
reserved by one or more 
Judges of the High 
Court. 


Appeals from other 
Criminal Courts in the 
Province of Bihar and 
Orissa. 
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ca-ri irt ilio Hi^li (.o;ir1 nf .liidimtiin' nt Fort Willmni hi Ih'npa! ntid lo 
r^viM' nll‘-urh tri<tl Iiy imy oflimT or (‘oiirt ])o--c«-inp rriininnl jnri'-<Iir- 

hi jfio I’ruvitif^' of lUIinr nml Ori*‘‘<i, n* won*. I'miiiHliiiloIv Itofort* iho 
lujlilfr.ifmii of (lio-o mliWi lo n*fi«n’np«* tour r*’vi''inn /»y tin* Iltpli 

('ourl of .Turlimtiip’ nt Fori Wniiniii in IViipa!. 


22. An<l Wo do fnrl)HT orrl.-iiu lli.it llio IIipJi Coiirl of JiifliciitTin' nl 
High Court Fnliia vhall haw pmor lo dirotl iho transfer of any 

the tranifer Tf^a cue or npiH*stl fn>ni liny Court to liny other 

from one Court to anothu C-oiirl of Miual or MiiK’rior jnri«(liflion. nml iil«o to 
. . dirrrt tin* pivlimiiiart intp-lipilion nr tri.il of any 

cnniinal c,i«o lij mn offiivr or ('oiirt olherniM* ronijictcnl lo irivc-lipile or 
tr%' it, llioiiph nicli oa^o lirIon«» m onlintiry coiirM* in the jiiri-iUction of ■-oine 
other olfieer or Court, 


Offend) 

Code. 


fYimn}nl /jftir. 

And We do further ordain that nil per-on** hroiipht for trial before 
the IHpli Court of .lialieaturp at Fatnii, citlicr in the 


Indiai 


Penal 


of ii> )uri'<lu-|ion a- a Court of afijieal. rcferc-ncc or 
revi'inn. <*harp«! nith any oliVnee for which provision 
i« made hy Act N<> XCV of e.ilh«,| the “Indian Penal Code," or by 

any Act .inienilinp or excluding the «aid Act whieh may bavc been pa-'scxl prior 
lo the imbUeatioii of iheM- pn*vi*nt', '‘hall Iw* liable fo pinii'»hmciit undei iho 
said Act or Aet». and not otherwi^ 


Admualhf Juri^dtcticm. 

24. We do further onfain Chat the Hiph Court of Judicature at Patiin sliall 

. Iiave and oxerci*^* in the Province of Bdinr and Oriisa, 

‘ all such civil and inariliino juri'idiction as was e.ver- 

cisable therein imniediatcly before llio publication of thc'C pre-ents by the 
High Court of Judicature at Fort William in Penpal as a Court of Admiralty, 
and aUo such jurisdiction for the trial and adjudication of prise causes and 
other maritime questions a« w.is so cxerr1«able by the High Court of Judi- 
cature at Fort William in Bengal. 

25. And We do further ordain that the High Court of .Tuclicature at Patna 

_ . . , shall have and exercise in the Piovince of Bihar and 

Criminal. Orissa all Such crimiiud jurisdiction ns was exercisable 

thcri'in immediately before the publication of these presents by the High Court 
of Judicature at Fort William in Bengal as a Ourt of Admiralty, or other- 
wise in connection with maritime matters or matters of prize 


Testamenhn/ and intestate Jurisdiction. 

26 Anti do furtlier onlain that the High Court of Judicature at 
. Patna shall have the like power and authority as that 
Testamentary and mtes- ^-hich wa** ImmcdLitely before the publication of these 
tate jurisdiction. presents lawfully eserciseil within the Province of Bihar 

aiul Orissa by the High Court of Judicature at Fort William in Bengal, in 
relation lo the giunting of probates of last wills and testament-, and letters 
of adiiilnistratton of the gooiis, clmttels, crodits and all other effects whatsoever 
of persons dying iiite-tate; Provided always that nothing in these Letters 
I’atcnt conUuned shall interfere with the provisions of any laiv which has been 
made by competent legislative authority for India, by which power is given to 
any other Court to gnint such probates and letters of Rflmiiiistratiou, 
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Malrimonial Jnnsdiftion. 

27. And Ave do further onlain that the High Court of Judicature at 

jarisdirtioB. 5?*"“ ^*7® jurisilictioi, within the Province of 

„ , . , -Bihar and Onssa, in matters matrimonial between 

Our_ subjects professing the Ghri'^tian religion: Provided always that nothing 
herein contained shall be held to interfere with the exercise of any jurisdiction 
m matters matrimonial by any Court, not established h}' Letters Patent within 
the said I rovitice, which is laxvfnlly possossetl of that jurisdiction. 

Powers of single Judges and Division Courts. 

28. And We do heieby declare that any function which is hereby directed 

Single judges and Dlvi performed by the High Court of Judicature at 

sioif Courts. ' in the excrci.se of its original or appellate juris- 

p.. . . diction, may be performed by any Judge, or by any 

iJivision Court, thereof, appointed or constituted for’such purpose in pursuance 
ot section One hundred and eight of the Govemmeitt of India Act, 1915; and 
V Court'is composed of two or more Judge.s and the Judge.s are 

uivided 111 opinion as to the decision to be given on any point, such point shall 
he d^jued according to the opinion of the majority of the Judges, if there be 
a majority, but if the Judges be equallj’ divaletl, they shall state the point 
upon xvhich they differ and the case shall then he heard upon that point by 
one or nioro of the other Judges and the point shall be decided according to 
trie majority of the Judges who have heard the case including tho'^e who 
nr«t heard it 


CiiU Procedure. 

29. And We do further oiilain that it sliall he lawful for the High Court 

Regaiation of proceed- Judicatuie at Patna from time to time to mahe 
lags. rules and orders for regulating the practice ot the 

, , Court and for the purpose of adapting ns far as pos- 

sible the provisions of the Code of Civil ProeecUiic, being an Act, No, V of 
1903, passed by the Govemor-Geneml in Coimcih and the jirovision^ of any 
law which has been or may be made, amenJing or altering the same, by 
compotent legUatiye autliorStj- for India, to all procpeilings in it. te«tainentarj-, 
intestate and matrimonial jurisdiction, respectively, 

Cuminal Procedure. 

30. And We do further ordain that the proceedings in all ciimitval cases 

Regulation of or r j brought befoie the High Court of Judicature at Pu HH, 

ing, in the exercise of its ordinuty original criminal juris \ic- 

, . , . tion «ha]I be regulated by the procedure amj practice 

which was in use in the High Court of Judicature at Fort William in Bengal 
nnmcdiutely before the publication of these presenfs, subject to any 
has been or inaj' be made in relation thereto by competent legislatne 

n r India ; and that the proceedingi. in all other criminal case^ a 

at.-d by the Code of Criminal Prw-whire, being an Art, No. V of 1S08. pa;^e<l 
i»j the (joverijor-Genersil in Council, or by such further or other Jaur m 
remtioii to criininnl procedure ns may luwe' been or may be nmde by fucu 
authority as aforc'^aid. 


Appeals to pi hi/ Council. 

31. And We do further onlnin that any iiet^on oi pcn-oiis may 
Povfer to appMiin civil U-S Gill heirs nnd Miccfssor-, in Our or their ijiyy 
c*»e». Cyouiicil. Ill any matter not ln'ing of criimnnl jury-mc- 

... tion, fmin any final judgment, ileeroe or onler of the 

High Court of Jmlicatim" at Patna made on uiipeal, and from any haul 
judgment, liccree or opler iimde in the exercise of original jurisdiction by .fudges 
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of tin* sliil Hi^lj (<iurt, or nf nn\ (oiirl. fn*iii wliloh ini npix-n! 

not lif to tho »oi<l Hlcli (’oiirt «n*l<T lln* prm i«irini* mtitniiH’-l in tlif lOili 
r!.in~’ of th'-'O pn-'oiiia; in ritli<T r:!‘o, ihiJi t!i<* •■utn or niiittiT 

at i« of tin* ntnonnt or «f not 1«--* tlmii In.OiXl ntix'*-*. or that “iirh 

ilr-crr'** or onirr »»r I'loIJn’otly. -'■no* ol.iint. ilojniujil or 

cino'tioji io fir f'^iKTiintr jiroi»orlv nnioiinhni: |o f>r of tin* value of not Ic--* 
tliaii l(t.r»H» rnj*'*'"*; or fnim anv other llnal jn«l^m<-f]t, ilocnf or onler tnarle 
either oil njijx'nl fir fithf-n'i-x* {!•« iifon-aM. when the -aiil Ilish (inirt <Iirlnn‘« 
tint the ca-*' i-* a fit onf* ffir apj**”*! to I*-*. Onr heir'* f>r -uiro'-or"', in Onr 
or their Privy Ouinell: luit -nhy^t ftlwav« to ■'neli ntlex nn<l onl<T-’ in arc 
now in fom*. or tnay fpim time !*» lime U* inafle n'»|)eelin? api)oa!'< to Onr* 
•^Jv<*' in ConnriJ fnini the Court* of the I*niviiicf of Jh’liar fttnl Ort—a. rxrenl 
*0 f.ir ax the xihl f^ixtlnt: nile* nml onler* n-j'fvtively nre hereby mrie<l ; 
and snhl.'ot nKo to «-iich further ntlex nn<l onler* ti* We may, with the advice 
of Oar PrlAy Cotineil, here\ft'T make in tint behalf. 


Appeal front Interlocu- 
tory judgmenti. 


^2. And We ilo further onlain th.U it -hall Iv* lawful for the IHjrh 
C’onrt of .Iinllealiin* nt Piitna. at it* di-<'n-tion. on the 
mofhiti, or. if the -awl Hi;;h (Vnirt lie not «iftin/r, then 
for anv .Indtrf* of ih«‘ siiM lli"li Court, upon llie 
petltlfin, of nnv j>arly wle* ron-i'ter* him<elf n"}'nevf*d by nny pndiininary or 
interlocutnn' ]ti<lsrment, fleerve or f»rtler of the -'aid HiKli Court, in any Ptich 
pnx*»yslin;j a* nfon'-aid, n<'t Iwinjr of ontninal iuri-tliction. to prant permi-'lon 
^ ®ach party to apix-al nzain^t the -anie to C-, Onr heir- and xuccex^or^ in 
Onr or tlu-ir Privy C’ounrll, '!nhj''<l to the >.mne nil»'*. n'fralation^ and limita- 
tion* a* an' herein etpn— p-iH-etiii" iiPIkmI-' from fiinil jiidfrnient*, dceiw* 
and order-. 


33. .Vnd We do furtlier onlain that from nnv judgment, onler or pcntcnce 
. 11 . 1 I ♦’f the High Court of .^mlicatiire at Patna, made in 

. ppeti in criminal ea»ei. j]j^ exerci-e of original criminal jiiri-diction or in any 
criminal ea-H- wlnwe any point or iH>int- i»f law liave been re«er\’tHl for the 
opinion of the paid lligli Court, in manner provifled by thi* iKih clau«e of 
tRc«o prepenis by any Court which (in'* exetfi«e<l original juri-diction, it phall 
he lawful for the person aggrievo<l by -nch jiiflgment, order or sentence to 
appeal to Us Our heir- or -ucei-^-or* in Council, provided the -aid High 
Court declare- that the ca-c i- a fit one foi Mich appeal, luul that the appeal 
be made under «uch condition- ih the Slid lligli Court may cptabli«n or 
require, but subject always to ?uch rules and order- ns arc now in force, or 
may for time to time be made, respecting appeals to Ourselve® m Council 
from the Courts of the Province of Bihar and Orissa 


34. And We do further onlain that, in all nise« of appeal made from 
any jiidgnu’iit, tieens*, onler or sentence of the High 


R»1. .. to i,.o.mi..ion Qi.r hciro or 

oLrXo™"'.'"" ■" pim-oro m Our or llioir Privy tocI.i Iliglj 

Cmirt shall certify and tnmsmit to U“. Our heirs and 
Piiece«-or-, m Our or tlieir Privy Council, a true and correct copy of all 
evulcnce, proceeding-, judgments decrees and orders had or made, in such 
case- appealed, «o far a- the «amo have relation to the matters of appeal, «uck 
copies to be certifies! under the -cal of the s.iid High Court. And that the said 
High Court shall also certify and transmit to U-, Our heirs and successors 
in Onr or their Privy Council, a copy of the rca-oiis given hy tlic Judges of 
such Court, or by any of «ut'b Jiidgi-s, for or agam^t the judgment or deter- 
mination nppcalcil ngain-t. And we do further ordam that the said High 
Court -hall, in all case- of appeal to Us, Our heirs or succe-sors, conform to 
atid ixeeuU.', or cau-e to be cxiHUilcil, such judgments and orders ns \Vc Our 
Ueir- or -uc-ce— or-, m Our or their Privy Council, may think fit to make In 

bmi cx”i«e,'r ” ™ ■' "■ '>'■ "'ight hnvo 
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Exercise of jurisdiction dseiohere than at the usual place of sUtina of 
the High Co7trl. ' 

35. And We do fuitlier onlnin that, unleS'5 the Governor-GenemJ in 

Judga, to visit Orissa ty 

way of circuit. ^ ^'*^1 of Judicature at Patna shall visit the 

p . Division of Orissa, by way of circuit, whenever the 

Lhief Justice from time^ to time appoint^, in order to exercise in respect of 
^'=63 arising in that Divi'-ion the jurisdiction and power by these Our Letters 
lat^t, or by or under the Government of India Act, 1915, vested in the said 
High Court : Provided always that such visits shall be made not less than 
four times in everj’ year, unleRs the Chief Justice, with the approval of the 
Lieutenant-Goveinor in Council othenvise directs; Provided al'-o that the said 
High Court shall have power from time to time to make rules with the 
pievious sanction of the Lieutenant-Governor in Council, for declaring what 
wses or classes of ca^es arising in the Division of Orisoa shall be heard at 
Patna and not in that Division, and that the Chief Justice may, in his discre- 
tion, order that any particular case aiising in the Division of Orissa .shall be 
heard at Patna or in that Division. 


36. And AYe do fiuther ordain that whenever it appears to the Lieutenant- 

c . , . . , Governor hi Council, subject to the control of the 

circuUs Governor General in Council, convenient that the juris- 

diction and power hy thc.se Our Letters Patent, or by 

or under the Government of Imlia Act, 1915, vested in the High Court of 
Judicature at Patna should be exercised in any place within the jurisdiction of 
any Court subject to_ the superintendence of the said High Court other than 
the usual place of sitting of the said High Court, or at several such places by 
way of circuit, one or more Judges of the Court shall visit such place or 
places accordingly. 

37. And "We do further onlain that whenever any Judge or Judges of 
, , 8 the High Court of JutUcature at Patna visit any place 

of Judge under the 35th or the 36th clause of these presents 
commission proceedings in cases before him or them at such 
place shall be regulated by any law relating thereto 
been or may be macle by competent legislative authority for 


Proceedings 
on special 
or circuit. 

which has 
India. 


Delegation of Duties to Officers. 

38. The High Court of Judicature at Patna may from time to time make 

D » j 1 j . rules for delegating to any Registrar, ProthonoUiry_or 
Power .to delegate duties, (Jo^rt any judicial, 

quasi-judicial and non-j'udicial duties. 

Cessation of JuiisdiHion of the High Court of Judicature at Fort 
IVilliam in Bengal. 

39. And AYc do further onlain that the jurisdiction of the High Court 
Cessation of jurisdiction f»f Jmlicatiini at Fort William in Bengal 

of the High Court of matter ill which jurisdiction is by these rrci''-'*!;. 
Judicature at Fort given to the High Court of Juilicnturc at Patna shau 
William over the rea«p from the date of the publication of thc^c present'^ 
Province of Bihar and ,(^(1 that all procoetliiigs pending in the former Oonrt 
®'‘‘***‘ on that date in referetirc to any •‘'uoh matter shall he 

tnuivfcrriHl to the latter Court. 

Provided, fir-t, that the High Court of Judicature at Fort AVtlliam ia 
B<‘ng:d hlinll continue to exerci-e jurl'niiction — 
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(rt) in nil |inv>r>cnnc- p^nilinj: in llinl ('ourl on tin* ibt'* nf tin* jntMI. 
mtion of pn'“*'nl'« in wjiirli nny ilcrn’i’ or onlcr, oilier 

thnn nil onler of nn inCerlnnilorj* luitiin*. lin-* lH>i'n pa-nil nr 
nimle hy tlint ('oiirl. or in nliirh tin* of nny -nch (l>"rn-c 

or onler i- *110' lly in •pn-lion ; nnil 

(M in nil jinrinlin;:- [not Inniijr pnK>ii!inj:- n-f«'mil In in leir.i^nipli 

(n) of ihi- rlaii--*) j^nnlin;: in tlwl f'onrt. on llie (lale of the 

pnlilimlion of lie--' pn'-'iit*. moler tin* I'lih. l.'lli, L'^Jinl, iTJnl, 2jtli. 

'J(illi, l^Ttli, iNlli, ^tli. ri’lnl, ^Mlli. or It.’tli el;in«e of 

ill'* r- Ihili'iil Utirin? «l:«le nl We-finin-ler ilie Ti\enty-i-iphtli 
•lay of Diti'ihUt, in lln* y^ir of Our I>onl Oin* t)ioit<-anil eiplit 
liunilml nin! -ixty-fiw, n-latin;? fo tlial Court imil 

fe) in nil jinKmlint’- in-tiliit*-’! in tlisit Cotirl. on fir nfler tin* ilafe of 

tlie piililieiitinn of tho'M* pn-eiit-^, with irfon'iHv to any ileenv or 

onler pa-Mil or niaile liv llial CnurtJ 

Pit)vi<le»l, NTOinlly, that, if nny <|ue-tioii unM- a- to Mlielln'r nny casf* 
i« cnveml hy tin* flr-t pn'vi-o to llii- rlaiw. the innlter pliall Im rcferreil 
to tlip Chief' .Tu«tiei' of (lie (*ourt of .lu'licattm* at Fort William in 

llenjmL nn'l hi- «ln-i-ion "liall In* flnaL 


Calh for raijnl.', €fc., I>;/ the ffoterniiimt. 


40 Anri It i- Our fiirtlior will nn«l plrti-nro tliat tlio High Court of 
- , .Turlioatun* at Pnfnn -Imll coiniily with such rcqui«i- 

witu . “r*..,*® tinii- a- may lx* inaile l»y the Lieutcnniif-Govcmor in 

0o*.«S'f«°‘r«o7j; f”'""'' !“ "V' in -nch 

‘ *®' form and manner a« ho may doom proper. 


Powers of Indian Lcghlalurts 

41 . Anri We tin furtlir-r onlaiii mul rlochm* that all the provisions of 
the*e Oai I>et(cr- Patent are -iihject to the legislative 
Powers of indien Leg!*- poivor of tlio Govcnior-^Gcnonti in Legislative Coiinril, 
Utures preserved. Governor-General in Council under 

“^tion Seventy-one of the Go^'cmmeiit of India Act, lOl.'i, and al-o of 
the Governnr-Genenil in of emergency under -eetion Seventj’-two of 

that Act, anil may he in all n--pot'ts aaieiulorl and altererl thereby. 

In Witne-s when*of we have cau-e<l thc-e Our lA-tter* to be made Patent, 
Witness Ourself at We-tminster the Ninth day of Fehmarj’, in thr* Year 
of Our Ix>nl One thou-ainl nine* liiindml and .MTte<*n and in the sixth year 
of Our Reign. 

By warrant under the King’s Sign Mnutuil. 


(S.I) SCHUSTER. 
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LETTERS PATENT FOR THE HIGH COURT OF LAHORE 

Ofarch 21, WlD.'s 

GlCOllGL rill '4 Firrn, Uy tlu* Grace* of Goil, of the United Kin;:doin 
of Grf'iU Isritinn and Iroland, und of tlie British Dominion^ ht“3’ond tl»o 
Sons Kintr, Dofoutlov of iho FaitlL Emperor of India: To uU to whom 
thc'^o Prc'iMit'i snnll ooim\ grtjctiujr: Whcrca-^ hj* an Act of ParHnineni 
piT<?od in llu* 1 ' ifth and Sixth years of Our Keien and callml the Oovorn- 
mont of India Act, Ifilo, it was amount other thinss enacted that it sliould 
he lawful for Us hy Letters Patent to I'^tahlish a ni?li Court of dudicalure 
in any toiritory in British India whether or not included within the limits 
of the local jurisdiction of another Hiirh Court anil to confer on any Ilish 
Court so estahlislu'd any «uch juri-diction jiowers and authority as were 
vested in or nn^rht he conferrt'tl on a\ny IIi"h Court e*ci'tin" at the 
eommeneeiuent of that Act: 

And when'us the Pixiyiiuvs of the Piinjah and Pelhi are now pubjcct to 
the .Tuvisdiction of the Chief Court of the Punjah wliicli was established bv 
an Act of the GoYcrnor.General of India in Conncil, bciuff Act No. XXril 
of ISfio, and was couti'uueif hy later ennelinents and no part of the «aitf 
nroviuces i-' included within the limit* of the local juriediction of any Ilijrh 
Court. 


1 . Now know ye that Wo, upon full consideration of the promise*, 
*• , VI. u 4 I U...V ^l'<^hd gmee, 'certain knowledge, and 

EMBDinhment of High motion, have llionjrht fit to erect nnd ostahlish, 

Court at Lahoro present* We do iiccordinply for Un 

Our heir* imd sueee*'Ois, erect nnd establish, for tlic Province of the Punjab 
and Delhi afon’«aid, with olll'ct fn)m the date of the publication of these 
prc*ont* in the Onxcllr of ItuUa. a Ilich Court of .Tndiciiture, whieli shall ho 
called the IILdi Court of .Tudicafim' at Luhoir, and We do hoa’hy con«tituto 
the said Court to lio a Court of Rt'conl. 


2 . And We do hereUv apjioint and onlain that the lli>;h Court of 
Judicatim' at Lahore shall, until further or other 
Constitution and first provision ho nuidc l»y Us, or Our heirs and succo*- 
^dgej of tho High boliidf in aceonhuici' with section one 

' huiidnHl nnd one of tho said recited Government of 

India Act, 101 ;", c<ni‘.i«i ofn Chief Jti'thv and six other , 7 itd;j(»«-, the /jr^t 
Chief ,In*tii*e heinc Sir IIenr>' Adolphu'. I'attliran. KniirhU and^the six other 
.Tud"e.< liciuj: William Chevi*, K*qnm*. Ileurv Scolt'Smith, K^qiiin'. .Sliaili 
L:d, Bai Bahadur, Waller Atibinle Bo«*iffnol, E*quin\ licyce^fer 

lIuiLon l/' 4 ie .Tone*. l>«iHin\ and Alan Brice Broadway, E'-quin', bein? 
re«po«*tively qualifieil a* in the said Act i* dcelareiL 


3. Atid We do liei\‘by onlain that tbe Cliicf ,Tu«licc and every other 
_ , . . , j iTudce of the lIiRh Couit of ,Titdieivtun' at t/ilion'. 

p«lsr»non to be msde j,r,.viou*lv to onlcrin;: in the execution of llie dutie* 
y Judges. Qf hi« oflire, shall iimlce and suii-eribe the folloniiij: 

di'claration before Mich authority or iior^n a* fhv Idcutcnant-Governor of tlie 
Pimjal) may <•01111111-41011 to nHvivo it 


"‘I, A. IK unpoint<>d Chief .lii'ticc (or u JuiL'e] of the llieh Court of,riidi- 
<*iUuo« at Ldion* do •‘olemnly demure that 1 will faithfully jH'rform the 
dutU'H of luy otlice to the ia-t of my ability, knowlciifre and jiidpmenl. 



1. Ainl Wi* iln lii'nliv prim, »»n1aiii and n]>]>o!iit lliat llio ni"h Court of 
.lu'lir.Uun* at Ijilion* slinll Iiavi* iiii'l >h<* a- oc*«*;wion 
may n‘<jairi‘. a S.Mll>Miin}j a 4lt'vii*i' aiul impn-'S-'toii of 
Our anil-, williiii an i'XiTf:ui> nr I.iIk-I ‘•urrmiiulin;: 

l1i«' ‘iini*, with till- iiwri|»li<»n. “'I'li'' S<mI of tin* Ili^’li 
Court at Ami \W do furtluT ^rnuit, oul.iin 

and appatil lliil tin* -.»M -imI ••li.iU In* to ami 

k< pt in llio ru-to<lv of tlm ciui*f .Tii'tlif. ami ia ca-.- of vai’aiicy of tlic OIHlv 
of Chief .hi'tii’f or dutiii!: an\ aloemi* of the Chief tin* ■-.iim* -hall In* 

'hllv'n-l «*vtr nml kept iii the eu'lmly of tin* n]>poiiifet| (o ai’l a- Chief 

.lioliie limit t the pnivi-ioti- of -etlion one liiimlnil ami five of tin* Govern- 
ia"iit<if Imlia Art, ituri ; ami We ilo fusilier trr>nil, onktlii ami appoint that, 
Mliiii'oever tin* oflio* of Chief .lu-lir** or of tiu* .Imlfie to uhoin the cu-todj of 
the “litl -t'll In* (MMimittetl i- \aeinl, the -.ml IIi^li C»nirl -h.ill I*e, nml 
luivhy, authoriretl ami empouentl to demaml. nelre ami take the ‘•nnl -e.il from 
any per-on oi i>er-nn- almm-oever. In \»lmt nay- ami liiean- ‘•never the -aim* 
m.iy have itiim* to hi-, ln*r or their i»o--^*-«ii)n. 

5. Ami We do hendiv farther prani.onl.ain and appoint that all wrlfa, 5tim- 
. . . innnee-. pr«e.*|»t-. lule-, onler- and other innml.ifoiy inn- 

Wnli, etc., to iMue in p,.,, or luv.iule'l hv tin* Ilich C-nilt 

name of the Crown, and .ludlnUim* at Inhon* -ledl mil ami ho in ihi* name ami 
" *** styh* of I’-, or of Oui heir- nml -uc*ce®-or-, ami -hall 

lx* -‘•alc'l with tho «eal of the -aid lli"h ('ourt. 

C. Ami Wp do liprehv authoiire nml eiiipottpr the Cliicf .Tu-tleo of the 
Ilifrli (*ourt of .Imlicniiin* at hahon* from time to time, 
Appointment of officer*, a- ocon-ioii ninv ie«|uir»*, ami -nhjift to any mips ami 
R‘'trictIon« which mnv lie pre-prilieil fiom liniP to time by the "Lieutenaut- 
Governorof the Punjah, to appoint -o in.my and -ucli clerk- and other mliils- 
torhl officer- a* mnv he found m.*cc"ar\* for the admini-tralion of ju-tieo nml 

the <luc exi'CiUinn of all the power- ami authoritie- emnti-l nml committed to 

l))p ‘slid Hiffli Court liy the*** Oar Letter- Patent Ami ii i- our further will 

and plea-ure, ami we <lo hereby, for U-, Oar heir- and -ut‘ei*««or' pivc, prauf, 

liiivct ami appoint, that all and every the officer- nml clerk- to ho nppoln* 
leil as afore-aid ‘•hall have ami R'ceive rc-|Mvlively -ueli iva-onahlc s.^laril.■^ 
as the Chief Ju-ticc may. from liino to time, ap|Knnt for r*aeh oflicc and place 
re-peeli ’ ' t . ...» of (ho Punjab, -iihjcct to the control 

of the ■ ' ' pprove of; Piovidod alway-, ami it 

j.. Our '■ tl*** officer- and clerk'- to ho aji- 

poinh*(l a- ui(iro-:ii<i -nan i«* i.k ..imiii tin* limit- of the juii-tliclloii of 
the -aid Court, -o Ion;; a- tliev hold flicii rc'i»cctive office- ; hiu tlii-< proviso 
-hall not inli*rfore «itli or prejudice the ripht of anv officer oi clerk to avail 
him-cdf or Ic.ive of ali-s’iicc under nih- pre-cnla-l from time to time hv the 
Governor-General in (’ouiieil, and to ah-.piit lilm-^'lf from the -aid limil- diiriiie 
tlie term of sucli leave in aceonlnnce with the sud nile-. 



^Irf»nsiio/i <?/■ Adioealfi, Vahih and Attoruc'ib 

7. And We do heiehv authorize and empower the Ilipli Court of Judi- 
„ - ^ r catun* .u L.dion* to appiove, ailmit and enrol -neh 

PoweMcf High Court of A.IvocaU*-. Vakil- and Aftornei- a- to 

At*™.y.. ' ll«- -‘'I'l t'.'art m.iv ...■111 liii. l; .,i„l Hid. A.I- 
voc.iti*', \ nkil- and Atfomev- -h.dl he and me heit'hy 
iiulhorizi'<l to .inpcar for the -nitoi-- of the -.ud lli^di Court, ami to pk.id or 
to act, or to jilcid nml act for the -.iid «uitc>r-, uce>irdiii" a- (he -.iM Ili^h 
Court m.ii h\ it- rule- and cHiwtion- determine, and -uhjcrl tri -noli rufe- 
und direction-. 
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8. An<l We <lo hevehy onlnlii tliat the High Court of Ju'licature ut Laliore 
Power of High Court in power to make rules fioin time to time for 

making rule* for the the qualification and ndiuUsion of proper per.-ioii’' to J>e 
qualifications etc., of Ad. Ailvocatcs, VsikiK aiul Attorncy-.-iit-Law of the feaid 
vocates, Vakils and Atior. HighCouit, and .•'hall be empowered to remove’ or to 
rmf'pciul from practice, on leasoiiable emi-e, tlio Miid 
Advocate^, Vuldls or Altorneyt-jit-Ijaw; and no person wlint'^ocver but .'■iicJj 
Advoeat(*^ Vakil'' or Attoimeyd f^hall be allowed to act oi to plead for, or on 
behalf of, any suitor in tlio .‘’aid High Court, except tliat any ■'uHor fIkiII be 
alloweil to ajqiear, plead or act on his own behalf, or on Iiehalf of a 
co-suitor. 


OivilJti) isdiclhn of the High Cvnti. 


9. And AVc do further oplain that the High Court of Jii<licature at Lahore 
. ^ j-hall iiave power to lemoye, and to try and ^ determine. 
Extraordinary onginal Court of extniortlinaiT originiil jurNdiolion, .any 

civil jurisdiction. ^ OP filling witliin tlic jurisdiction of any 

Court subject to its supcrmlendence, when the said PHgh Court may think 
proper to do bo, cither on tlic ngroement of the parties to that efiVcl, or for pur- 
po'^es of Justice, the loa’-on for ^o doing being recorded on the proceedings ol 
the said High Court. 


10. And M''c do further oialnin that an appeal sli.all lie to tho High Court 

» 1 u u of Judicature at Lahoie from the Judgment (not being n 

&r\rom Judge? 'of Judgment ppseij in the 
the Court. ^ " 


in aspect of a decree or order made in tho e.\'Oiclso of 
appellate jurisdiction by a Court suhjoet to tho superin- 
tondenco of the said High Court and not being an order made in the e.xeicipe 
of lovNioanl Jurisiiiction, and not being a sentence or onler pa«sed or iiimlo 
in tho exorci.'>c of the powers of .siiporiuteudenco under the provi'ions of seebon 
one liundrod and i.cven of the Government of India Act, lOln. or in the 
exorcise of Criminal juritiiiction) of one Judge of the .“aid High Court, or or 
one Judge of any Division Court, pur-mant to section one Imiulrcd and eiglit 
of the Government of India Act, 1015, and that notwithstanding nnytlmig 
liereinbcforo provMcil an appeal shall li« t® ‘ 

ju, lg.nc.it of ono .lu.lge ot tlio «.*! Higl. Court or oiio Juilge of ni.j D.tmo.i 
Court, ,,ur...a„t to Sectiou ono l.un.lnul nml f.gl.t of tl.o Govern™ i t 

Imliu Act, lOlo, imiclo on or after the Brat .lay of Fobriiaty 19-9 in the 
excrciae of iippelliito iuriailiction in respect of a tlecrco or onler ma.lo in l a. 
oxercl-c of uppcllato iiirhliction in reapect of n decree or order raaclo in l a 
evereiae of uppollatp lurisiiiction bv a Court auhject to the aiipcnuteiu i 
ot the aaiil Higli Court wheie the Juilgo who paaaed tlio juilgincnt decun 
that the e.i'c ia a fit one for appeal : Imt that tlio riglit of 
Ollier judgiuents of Jiulge-* of the baid High Court, or of any suen ii„,:- 
Comt, in sueli ca«c shall be to Us, Our heirs, or successor^ jn Uur or im 
1 riv\ Council, ii“ hereiimfUT provuletl. 


at 


11. And We do further onisun that the High Court of Judicatuic 
A f, .u r* -I I/iihon* shall he n Court of Appeal from 

Coo, la of the iwoeea of the knii.l, , 1 
of the PunUb xnd from all other Omrt-* subject to iP* t, 

Delhi. ilfiicc, and shall oxerei-c ajiuelhitc jurisdiction m m 

cn-e>i us w. re, immediately iH'foiv tin* date of the publicatiou of tlu-c 
siilijiM to Iipjicui to the Chief Court of the I’mijah by virtue of any ‘‘I'V tm 
ill foni*. oruH may after tliat daU* 1 m* declaml fUbJiTt to appeal to Vn,,. 
Court of .Iiitlieature at L'dioio by any law iiuuIl* by coinjielent auliioiiij 
Itiiiia. 
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12. An-! WV An 


Jan*diction a» lo Itifani 
and Lunatic*. 


fnilli- r nnl'iiii 

-li.iU Ikui* 


Ilijrli (inirf of Jtnlicnltirp at 
llki' power ]iii<l ntifhorily tritli 


n-'P-Tt t«» till* jHT'on-* nnil < of infani*. it!iof-»ntnl 
Itinotif'* nitliiii tho I’n'vinrv* of tin* I’imj’ali jiihI 
iV'lln n* that wlitrli w,i* \i-l<-l in cli^ Chi"f Court of tlio Punjab ininuHlIntoly 
befon* tlio publir.alioii of ibr-** pn-uil-*. 

lyif fn l< nihmtii'-Urrtf Im the lU'jh Court. 

13. Aii'l >Vo «!(» ftitiliiT onl.iui ibat, with ro'pivt of tlic law or equity to bo 
iipplrttl t*» oarli t-jw rfnuiii" befon* tbo Illsb Court 
By the High Court in .fu.lirtttim* «l Ktlitm* iji fb»* c'XiTri«(* of il-s exfnionli- 

ihe c»rrti»« ©f ettraor- original cixil itiri'^lirlion, 'itrb law or equity {‘b.ill, 

dld*iM*'"^"’*^ «'Jln‘miM* pro\i<M. 1 h* tlio law or cf|iiily which 
would iiavo lu'cn aitplinl to -neb ca-t* by nny local 
(’ourl Intiiif’ iiin-tbci^m Ihcnan. 

14. Aiwl Wo do ftjrthor onlaiit th.it, with to the law or c<int(y ntul 

R .L u- t. r- • *’f J-'"'**! eon-ficfux* lo be npplicil by the High 

the A w.l. (’oiirt of .Imlir:Uuiv at Lalmn- lo each ca-o coining 
luriSu " '"'f'in*it in 11.0 cxe.<-iM*of it- «pi.elI.Ue j;tiri..lirfion. 

*>11011 Inn or niuity and rule of good coii«cicnct‘ which 
the Court in whioh the pn.Koi'<h»g'* in '•urh ca-e weru origiimlly iiirtitutcd 
ought lo have applied to '•ueh iom*. 


('nnumt JurinUcUott. 


15. And We do further ordain that llw* High Court of Jiidicjilnrc at 
Iv.ihon- >*li:iJl ba\<; onlinarj’ original iTiniinal jiiri«dlc- 
^r?onv within the ProYinrc«i 


Ordinary original ©rirni- re*>n<>it «>f all -Meh person*' within the Provinec^ 

* ■ Piinj.ib lm<l '•util eriniinal juri-dn tu.n oyer ininiwlialcly 


befon* lh{* puldic.tlion of the«e prf-enK 

1C. And We ilu further onl.nn that the High Coiiit of Judicatiiro at 
Turi»a:..*f.,- . Ivalion*. in the e.Teroi>=e of it-'Onhniuy original criminal 

»ona. ” juri-diction, **hall be empowered to try all persona 

hrouglit before it in due course of law 
17. And Wc tio further onlain that the High Court of Juchcoliire at 
I^ihorc -hall have estraonhnar)' ongiiud criminal juri— 
jnginal jx-r-ons n.>«iding in p]acc« witliin the 

jun-diftion of any Court •jubject to it'j superintendence 
and --bidl have uutliority to try at it-i discretion any sncli ])ersons hrouglit 
befon* it on cliargc- prefcrn*«l by any niagi'-tratc or other officer specially 
einpowercHl by the (lOioniment in that beh«df. 


Evtr«orduury 

CTijniaat jurisdiction. 


18. And Wc do further onhilii that there shall be no niqici^ to the .High 

No appeal from High Court of Judicature at Lahore from nny -enfenee or 
Court exercising original Order p.T— € h 1 Or made b}’ the Courts of original 

jurisdiction. crimimil jurisdiction which may be con«tituteil liy one 

Court aiay reserve or more Judges of the «aid Higli Court But it shall 

point* cl law. j,e jjj lj,p ,li;scretion of nny ^uch Court to reserve nny 

point or jioints of l.iw for the opinion of the “aid High Court. 

19, And Wo do further onlain that, on -mb point or point- of law being 

High Court to review *•" re-emsl as aforc-aid, the High Court of .Tudleahire 
eases on points of law at lyahou* -hall Iwve full power and authority lo review 
reserved by one or more the ca-e, or -“Uch part of it as may lie nccesearv, an-l 
Judges of the High finally detiTniine such jwint or points of law, and thero- 
. upon to alter the s»'iiteiice p.tssed bv tbe Court of orimnal 

jiiris-lielion, and tojias- -ueh judginenl and «enlcnce ns to' the .“aid High Court 
nmy scorn right. 
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20. And We do fuitlier onlain that the HWi Coiul of Judicature at 
, , , „ , Lahoie .‘■hall boa Comt of Appeal from the Criminal 

Apcals from other cri- of the Province^ of the Punjab and Delhi and 

m na ou s m t e Couit" puhjcct to ]t« '•upcrinteiidence, 


Prbvinccs of the Punjab 


and Delhi. '* thall cxcici-e appellate jurisdiction in Hich ca-e-s 

si'' Wie, ininictliatclv itefore the date of the publication 
of thc>e pro>.ont', aubject to appeal to tlio Chief Comt of the Punjab by virtue 
of any bur then in foice, or a*' may after that date be declared subject to 
appeal to the Ili^jlr Court of Judicature at Lahore by any hnv made by com- 
petent legislative authority foi India. 

21. And We do fuithei oidaiii that the High Court of Judicature at 

„ . ^ . , Lahoie •'hall ho a court of lefereiice and revision fiom 

Hearing of reserved Criminal Court-> feubject to its appellate jmisdiclion, 

crimikal Wals'""'™ ° ">"> •'"f I’™'' 

C(i''QK leferxcHl to it by the &c~sioiis Judges, or by anj 
other officeid in the Provincos of the Punjab and Dcllii T\-ho verc, immediately 
Itcfoic the publication of these picsent«, mithorizwl to refer cans to the Chief 
Court of the Puniah and to levi-sc all such ca-es tried bv any officer or Court 
possessing ciimiual jurisdiction in the Province- of the Puujab nnd Delhi, as 
a no, ijutiiodiatcly before the publication of thc«c piesont-, jjubject to reference 
to or revirion liy the Chief Court of the Punjab, 

22. And wo do further Ordain that the High Court of Judicatuic at Lahore 

-hall have power to lUrect the tian«fer or any 
nigh Court may direct from any Court to any other Coiiit of 

from on! equal Of .'upeiioi jurisdiction, and ul-o to /lirect the 

another. prellminarj' investigation or trial of any criminal case 

by any omcer or Court otherwise competent to _inve*ti- 
gate or tiy it, tliough -uch ca«e belongs in onlinaiy course to the jurisdiction 
of some other officer or Comb 

i'limiiial Law. 

23 .eVnd M’’e do futher onlain that all pcisons hiought for trial bofoie the 
Court ol Judicature, at Lahoie,. either m the 
Offenders to be punished of Its oiJginal jurisdiction, or 111 the e.xeiejso 

of If- inrisdiction as a court of appeal, rcfercnrc. or 
icvMoJi, charged with any offence for vduch prov.-ion 
made by Act No. XLV of 1800, callc^l tlic “ Indian Penal Code, nr bj 
nv Art nn,-..,^i:.,,r the .-aid Act winch may have been pa-sed 


any'Act amending ir^ox"^mIinrthc''.'aid wliich may have been passed 
prior to the publication of these present shall ho liable to punishment under 
the s-aid Act or Acts and not otherwise. 


TcstamcntaTi/ ami Jntcslate JurisdicUoa. 

24. And ive do further ordain that the High Court of Judicature at Laheiv 
rinill have the like poucr and authority nslhatvni 
TesUmentary and intes^ immcdiatclv before the publication of these prf'‘‘'0' 

tale jansd.ct.uoa. la>vfully cxercis^l within the Provinces of the I nn.lf^b 

mi.l Delhi l.Y the Chief Court of the Punjab in relation to the fn-amuv 
ot im.li.Ufs of last wills and testaments and lelleis. of administration oi u' 

< lial li'N, erei Ills am! all other effects whatsw>Tr of persons dyin" nitesi.iu - 

Providcsl aluiij- that nothing in these Letters Patent contained .shall 
«i(ii ilic provi-ioiis of nnv law which has been made by conipclent Jegi-iaiiu 
.iiulmnty for India, by which iKineris given to any other Court to grant -mn 
prob.Ucs and letters of admini'-tnitioii. 

Malrimonial Jurhdkthm. 

35. .\n.l Wc .lo fiillirr onWii tliiit tlic Tlfeli Cmirl of .Tiiillraliiro nt 

.hall li.a.v iurMictioii, williia llin Proviarr. o ria 
Di.llii. ia liialliT. mnlritiiom.il talnrcn 
Our ‘•nbi«ets profo.'-ing the Chri-liati religion; ProvMeil always tliat noiiimn 
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liTiin riMit ^Inll 1 k> |o wi(h llw* of :iiiy juri-ilic- 

tir»n in iii.itlr-r- iivilriiimni.il li\ an\ C*«n!r1, not i-j liy lirUcr-* I’.iicnt 

within thi- •■aM Pri'Aimt-*, wJiich !•> l.iwfiilly h-< 1 nf ih.ii jiiri-tliclion. 


/’oirrr.f of Courl-i, 

20. Aii'l Wo tlo licnhy thrl.in* llu! nnj ftinolhni wliioh i-i lu'n'l*y din'oli'*! 
Si,tlc JuJcc, .„j D.Yi- !" I';'- "i!:'', (''iiiti.of .lii'lic.inm. i.l 

Sion Court*! I-nJion* iti lln* of jl-- or iipp<'||.ili‘ 

niJiy l*o iM-rfot-nic'il liy iiiiv .Ttnl^o, or hy any 
Ditl't'^n ('oiirt np]M>ii)((t{ or rtiiflitntiil for -uili pnri> 0 'C' in 

pnr'-ii.ino' of -o<'lion one limnin'*! sun! oi;:lil of tlu' riotoinnicnt of Imli.i Act, 
101.’); ini<l if Divj-ion Court i-* nmi|M»M-«! of two or inoio tTinlf'c-' ami tin* 

•Ill'll''- an’ ilitiih-*! in opinion O', to tin* mviMou to Ik- pivcn on any point, 
‘iirli jv.int ‘li.ill lie- (hcl'Inl tioi'onlim: to t!i<* ojiinton of llu- majority of tin- 
.Iml;:*'' if then* 1«* a inajoritv, 1ml if tin- .Iml"i*-i Ik* iijuallv iliviilt'*!, tln-y -.hall 
‘l.ito tin- jioint upon wliicli tlu-y tlini-r ami tin- ‘tl-o ^li.iU then he lioanl 
upon that i»'iint h\ oim or more of tin- other .Iuil;re- ami the point ^llall lie 
•Irriileil aeennlin;* |o |)ie ooinioji of ih,- imijorily of l)»‘ Jjid^re-’ 'vlio Jiave 
heap! the oiv mrludin" Iii«)m- who fir*l lu-.ml if 


*'uil 

27. Ami Wf «l" furth<-r onlain that it -hall In- lawful for the IH;.'!! Court 
w , of .Tmliratun- ut I^ahon- from time to time to imiko 

Regulation of proeee- r»“,nilHtinp the practice of tlie Court 

'"*** ami for the t)ur]»OM* of a«hiptinp a- far a- po--ihle 

the pro\i-ion- of the Code of Civil l’ioc<ahin', la'inp an Act. Ko. V of IDOS, 
pn«*o<l i>y the Govcrnor-Gem-nil in C’ouiioil ami the piovi^ion*! of jiny law 
wliich ha- hoen or mav he mmle, aimmlinp or nh*Tinp tlie eamc, hy competent 
Icpl-lativp authority for Imlia, to all proe«-,.,!itif'- m it- te-tamentary, intestate 
nnil matrimonial juri-ilictton, n-«i)e<-lively 


Ohmnol I'tocctlure 


28. Ami We ilo further onlain that the proci''.“<IInp' in all criminal ca»ea 
lirouphl licfore the Hiph Court of Juilicntiire at Lahore 
Regulation of procee- jx-jhIhIchI hv the Code of Ciiminal Viocodna’ 

lieinp an Art, No. V of ISOS, pa=-e(l hy the fJovernor- 
General in Couiieil, or h> such further or other law in lelalion to criminal 
procctlure n- may have l)c<-n or may he made hy competent lopi^lativc autho- 
rity for India. 


Apjycah to Pniy Ottmctl 

29, And Wc do furllic-r onbin that any jK-r-on or persons may appeal to 
- . T I Us, Our heirs and gucccs«or=, in Our or their Privv 

casM**^ ° appe® »« » Council, iiny matter mit iK-inp of criminal jiiri-dic- 

Uon, from any final judpiiieiit, decree or onier of the 
Ilmh Court of Judicature at Lnhoro made on appeal, and from any final 


jiKlpment, decree or order made in the cxerci-e of original juri'^diction hv 
Jiidpe-> of the said Iliph ('ourt, or of any Divi-ioii Court, from which an appe.il 
doe- nut lie to the fliph Court umlcr the provi-ioii'* eoiiLiinetl in llic lOlh 
cl.m-e of tlu-c pro'sent- : I’rovidcil in cither ca-c, that tlie euiu or m.itter at 
i-ue i- of ihe amount or value of not le«- than 1U,U(«» rupws or that such 
jmlpment, .l.vn-e or onlcr involvi-, ilin-ctly or imlm-ctlv. -ome claim dem iiid 
• 'i,’,." ■'"I’"'!"'" ajwmitins to or of llio ViJuc of not jo-, 

th. n lO.itW nip.-i- ; or from any other fimd judgment, dicrec or onlcr m i.lc 
cither on appeal or otherwise a? aforcsaiit when the said Iliph Court declare^ 
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lliat the c!i=p is a ht one for appesil to Us, Oi 
their Piivy Council ; but ‘■ubjcct always to su 


Our heirs or surcessorg, in Our or 
J such rules and orders U' are uoav 
in forco, or may fiom time to time be made, respecting appeal^j to Ourselves 
in Council from the Courts of the Provinces of the Punjab and Delhi, except 
fco far as the said existing rules and orders respectively are hereby varied ; and 
‘-ubject al-o to such furtircr miles and onlers as We may, with the advice of 
Our Privy Council, hereafter make in that behalf. 

30. And We do further ordain that it shall be lawful for the High Court 

Appeal from interlocu- "f lit ils (litcrction, On ibc niotloil, 

lory judgments. ^^“1 Hi?h Couit be not sitting, then for any 

Judge of the said High Court, upon the petition of any 
jiaity who con«ideis himself aggrieved by any preliminary oi interlocutory 
judgment, dcei-oc or omlcr of the said High Court, in any such proceeding as 
jifore>nid, not being of criminal jiiri?/Iict/on, to f^nint permission io such part?' 
to appeal against the same to Us, Our hell's and succcs^^ors, in Our or their 
Piivy Council, subject to the same rules, regulations and limitations as are 
herein expressed respecting 'a2)pe;d5 from final judgments decrees and 
orders. 

31. And We do further ordain that from any judgment, order or ‘•entence 

Appeal in criminal cases. Court of Jiulicaturc at Lahore, made in 

the exercise of original criminal jurisdictiejn or in any 
criminal ca«o irhen* any point or jxilnts of law have boon re«erved forthe opinion 
of the said High Couit, in manner provided by the 18th clau^-e of the«e pie-ents 
by any Court wliich 1ms e.^erci^etl original juri«diction, it shall be lawful for 
the jif'i^oii aggrieved bj^ such judgment, onfer or f^Pntenco to appeal to Uf, 
Our heiiH oi sueees«ois, in Council, provi<lo(l the said High Court declares that 
the c«sc i'^ a fit one for such appeal, and that the apjieid’ be miido under such 
conditions ns the ‘^aid High Court may establish or rcqulie, but subject always 
to such iule-> and orders, as are now in force, or may from time to time be 
made, ropoeting appeals to Ourselve's in Council from the Couits of the 
Provinces of the Punjab and Delhi. 

32. And Wo do further ordain that, in all cases of npjjoal made from any 

_ , . ludgment, decree, order or sentence of the High Court 

Rule as to transmission Judicature at Lahon* to Us, Oiir heirs or succeissors. 
o hgTo™™!.'”'" in Oiu- 01- tKeir Trivy Council, such, High Court shall 
Olh.r document.. Certify uiitl liunsmit lo Us. Our heirs _.inil successors 

ill Our or ihcir Privy council, a true and correct copy of all ovidonce, prncec- 
(Iing5, judgment'-, decree-’ and orders had or iiuulc, in such cases apjjcalcf!, .“o 
far ai the same have relation to the maitcis of appeal, sueli copie-s to be> 
certified under the seal of die .said High Court. And that the said High Court 
-hall nl^o certify and transmit to U.**, Oiir heirs and succes.eors, in Oiir or their 
Privy Council , a copy of the ren'^on^ given by tlie Judgc'^ of such Court, or 
by any of such Judges, for or again‘-t the judgment or determination appealei* 
again't. Ami We do furthei ordain that tho .sikl High Court shall, in ‘’h 



' of tho tniJ High Court should or might have been e.xccuted. 




of JurUdidion elsewhere than at the mnal place of silting of the 
High Cowl. 

33 And do further ordain that whenever it apjienrs to the Lfeutcmint* 
Special co,„,„i.,io„, .„d Oovornor ottlic]’iinjaK .suhiret to llic . onlrol n' jj''; 
circvnu. (lOvcmor-Gcneral in Cmim-d, ronvenient that tnr 

juri-diclion and jiower by Our I><'tter- Patent, 

er tiv or iiiuli r iIht (iovernnient of India, Act, vested In llie High Cairt 

"t dinlK-aturc al 1/diore should be cxcrci<«wl in any place within the juri‘»dictlon 
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of nny t'"' t'l-’ ‘n;'- tint* n«li net' of !}»•' «nM IHcli Court, otfu’r tli:m 

th^ u-inl of ‘itiinj: of tls-* -iM Ili’li or ;il 'uoli J'I'.a-- 

Jir triv of rimtiU oio' or inoro .fn.fc. of tin* t'ourl ‘•lull vi'll or 


34. \nil \Vt ilc^ fiirtli'T onl uti lint wliom-vor nnv .Tiiilin' or .Tuil?<‘' of 
iho IIi"li t«mrl of :it l»nlion* vNit :ii»y 

pine- niul, r tin* !Llnl •*! ]>n‘'-'nt' lli<* 

prv'fHtilui"* in r-i'«- U-fon* him or thorn :it -ui'h 
-hall In- i>';:nlat*il hy nnv l.iw n'l.Jtini; lli.-nto whioli 
r ini> U* nri'l'* h> l.**.;i-l-iliv4* mitliorlly for Imli.i. 


ProcwJing« 

Ml tp^cial committien 
cirenit. 


r»fiff)^tion rtf to O/Jictrs. 


35 

Pffv*-»r 

JUiIki 


Tlio Hifrh (Viurt of .Tntlirahm' at T.^ilion* imy fnnn time to time 
, , , Jiiake nih'' for «lelefr;’li»}T to anv Keiri-lnir, rr«>- 

duti^t. thoiiot;iry or Ma-ter or otlur otlioial of the Gnirt any 
il. i|ua-i-jinlirial ami non-jmlieial diilie'. 


fir rccxtrilr, rtr^ htj ihr Ooicnwiciii. 

3G. .\ii'l It i« Our furtloT will ami i*U.i>un* that the llidt Conn of 
Hifih Court to comply •Tmlicaturv at Lthon* 'h.Ol iMinply with -iich nHjui- 
with re^unition from nm.v W inmle by the Cu>vernor*Ciem‘nil in 

Government for recerdt. Council or by (he Lieuteiiunt'Govetnor of the I*unjih 
etc. for rcx>tni>. n-lnm< ami *laJej»e;)t>i id -ueli form imi) 

maimer n« he may <loem proiKT. 

Poicer^ of Intiinn I^giataliirc.r, 

37. And We do further onlain ami declare that all the j>rovi'ion*« of thc"»o 
_ T . . Patent an' subject to the Kvislalivo 

Power of Indian Legiila- ©f the Govemor-Oeneml in Tjt'pMative Gnmell, 

tore* preserved. .,|jq Govornoi>Gonenvl in Coniu'il under 

K'ctlon reventyone of the Government of India Aef,^ l!)ir> ; ami al«o of the 
Govpnior-Geiior.il in o.L-es of einer-^'iiey tindci- swlion M-veiitj -two of that 
Alt, and may be in all respect-^ amcmlwl ami altorvil iheiohy. 

In Witness therc*of We Imve oan-iotl tho-i« Our Ia'IIof^ to be made 
Patent. 

Witness Ourself at Westminster ibe 21^1 day of Jfnn’h in the Year of 
Oui Ix>rd one tliou'aml nine ImiidnHl and ninckvn ami in llie ninth Year 
of Our reign. 

By Warrant under the King*'* Sign Manual. 


(J^d.) SCIILhSTKK 
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LETTERS PATENT FOR THE HIGH COURT OF RANGOON 


(Xoieiiibf^r It. t!)22) 


(tl’.OIUiIC TITE riTTH l>y llu' Gr.uv of Ooil of tliu Uniled Kuictlom 
Vl. und ludruul nnd of tin* Uiill'jh Dominion'* hi*yond the HcaN 

Kitiy. P.dimili'r of jln* I'nilli, JC»»»*-n>r of Jndin : To sill fo nimni 

"linU conn*. Oj'i'odnj: : Wlicnsi-i in lUi* Oom'huiu'hI of India Act. 
i( MO" amnnir-t otlnr lliim;:* cnnctt**) (liat it -Inmld In* lawful for Ua l»y 
I/'th'H Pntont to •‘"taldi'-li a llish CVnnt of .Tudic'atun* in anv fcrritnrv in 
Diili-li Imlia wln-tlicr or not iiieluditl within ihc limit-* of the Jocal .Iiirl'dlc- 
lion of anollur Ili-jh (’oini and to confer on any Ilijrh CVnirt «o c-lahli-licd 
any “-lU'h jmi'diction, power* and authoriiy a-* won' vo-sti**! in or intghl he 
oonIcrnHl on anv Ilij;!! (’omt oxi^tinj; at the oommoncomont of iliat Act : 

Ami wliciva^ that poition of (ho Pnn'inco of Ihirma fenown a« Lower 
Ihinna i** now within the limit> of (he juriMlietion of the Chief Court of 
Lower lUniua which wa-« C'>inhli'he<l hy an Act of the CJovortior-Gcucnd of 
India in (’ouncil, heintr Act No VI of lOiXt, and whcn‘a« that portion of the 
.-aid Pn»vin<*(‘ known 51' Cpi‘er Ihinna ?■* with o-rtain e.vct'iitinn** now' witliin 
the limit-* of tlie jmi^diotion of the .Imlieial Commiv-sjsioner of Uppor Jhtrnia 
nppointi'd in piU'iianc*' of a ivesrnlation *>f the Oo\vrnor*Gcnoral (»f India In 
(\mned. lu'inj; l\e;:uhUlon No. V «»f 1S;)2, ami *'f llio Court of the Judicial 
C*nnml'-ioner of Vpl’'-''’ D'trma which wa- e-iaiili'shc*! hy a llcffulation of the 
lioverimr-tieneral *d fudia in ('ouneil, ‘Ikmust l\c;rulalion No. VIII of ISSfi, 
ami wa- nnitimied hy a K«*}:ulntion of the tiovemorGoncml of India in 
C*iuncil, heins Ile-rulation No. I of IS1M» : 

And whejva-* no p.iit of the •*aid rnivhiec D incJude*! W'hliin tho limits 
<if the ineal juii'ilielion <if any Ilitih Couil. 

1. Now know ve that We, upon full ^wralemtion of the pn'iin^e^ ami 

of Dur '•pwial Cinic*', ceifain knowK-tl^-, ami men* 
CstaMishment of Hijih nnvtion, have llnm^’hl til to envt ami j'-taldi'h, ami 
Court nl Rnnj{oon. im-'enl" We *lo aei-onllnjrlv for Ue. Oar 

Heir- and Piuves.or*. envt and e^ialdidi, f.ir tho^e porti.>n-* of the Pnivinee 
nf Ihirma. at pn->ent within the limits of the jurrdietion of the .-*aid Chief 
C’oiirt •>f Low*-r Ihirma and «f fh«‘ -s-iid Jiidiei.d C,*)mnn-'ioner .‘tml/n the 
>aid Court of tin* .Tiidieial Commi"ioiu‘r of Upper Ihirma, a** afore.-^iid, with 
eireet from the *laii‘ of the puhlwalhm of thoM* prc.-^'iit-* in the (inTr/Zr o/' 
Iiitih, a iliirii Court of Judh':»lun% whi*’h shall Ik' eallnl the Hipli Court of 
dmlieiUim* at Ihimroon. ami We do lieri*hy iHurlitnle the ^ixid Court fo Ik* 
a Court (vf IhNvnl, 

2. And W«* ilo hen'hy npj>oint mwl »m\a»n that the lIijiU Coart of 

Jiidieatim* at Kan;r«Hm .-hall, until further or other 
^n*iUui5on »nd fir»t pryviJon 1 m* iiwde hy U>, m* Our Heir, ami , Sacei"'- 
of thr Hijjh jn jH'half' in ammlimv witli '(vllon one 

" ' liundn**! and one of the (lovernnient of Imha Act. 

"olinarily eom-i't of ii Chief .lii-tuv ami not le*- than '■even other JndtTC'^ 
lli«' fir-l'Cheif .lii-tie** heiiijr Sii Sydney Ma*Id»H'k Kohiii'<'ri. Kiiifrhl **"”,*"*' 
oiIi-T .Iml;,'!'- Ih'iuL' Iy**'!ie Hurry ’ Saun«l«r% fwiiiin', Coiup-uifon of In*' aio;* 
lAiili.-.! Onler of ihi* Star of IndM, Mannj? Kin, ]''<piln“. Charle- 1 hilil> 
Uudfenl Youh", K'Uiitn*, Ileiirj* Sliehlon IVatf, l*N<pun*, Ih’iijanuii •lolin 
ILrlxri n«*ald, H-tiuin*. tJny Knlleilc**. K-qiiln*, one «d Our ('oiiii-el 
in die itiii] IIjJA'h I'nie-I MacColl, K-xpim*. heinjr n’'JK'<'tively iiunhli'**! 

W' in the ^.^^d Aet i' iIivIhixmI. 
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•>[ .\iiiiw,itfs oi, l I'hvh-i 

An.l U'l' .Im li. n-I.y millinri,.. ni„l .■iiii-.u. r cli- (•..,!« ..f .lii.lf.-itfin- 


•' III** iii;;n \ oiiri I'j .iifif.-itiin- 

Powrr* of Court *" 

in ndmllltnf! Advocalf*. A'*'*" U* •. iunl A(Niril«-\» it' to |lii- 

PItatfcr*. Knd Atlornryi. fnu'IU.(*«Mirl tii.lV -o. |m h,,-. t : ^noli Ailv-«'lt'- 

i;:;"';:';:' livi'TT 

mi'v L- I, “1 ' '"'"r-. ii- ih.. ..,M lli-l, (•„iin 

‘inJu.,,. ''■'■""""•••'"'I -"I'j-'-l I" -.1.1, 

8 .y.,1 \V,- l!,,i il„. l|i„|, i,l llniiy.-.,, 

lower of Hi^h Court in i*iw,r ti m ik** ml..' fnnn lime to tim,' T-r 

m»k.n4 rulM fo, ll..- Ml nii.l ii.lnii.'ioi, t.f pn.;..T ivr-<u). to !«• 

Jor t« rW; / .U..1 Altoni.-yi i)J ..-iM 111,.), 

Atiornpy*. ' "" t '*urL luitf 'll ill l»- 

pj , ' , ''^**‘* I*rai*ti«N% nit eMU-*- ih- -ijil 

J' \.r 'V r !>iil 'iirh A.Iv.val.-. PJ-a.l.r' 

t.t.rinrM pi. 1,1 f-.r. or ..ii !..h:ilfor.:iny 
iit< r Ilf III,- Ills'll < nuri. tint mu -nit 'r -liall !>•> nllmuil to 

ni'P' -ir, pl.'jiil nr not on hu omi, Mi:, I f. nr m, „f » n>.'i,Iior. 

(\nl Jui't^-hrluni o/ the lh)U (hurl. 

9. An.l Wf Iii-rx-by nn|.,m llmt iM Mi-li (*oiirl of .IinlintUirf nl 

L«*l limit* of the ordi. '••-‘N ^»v«* lui,! rtor,*l«.- npllriiiry oricliml nvil 

Bory ori{<,ntI «5»il jurii' J"n*ilHiinti Mitiun '•m-li l-mil liitiii' ju rtinv fn'iii liiin’ 
iiction. I'* lit!"* Im* ilivlantl imil j,n''iTil“'«l l»y niiy* jin nnik 

.i,„n II,. lo;*i'laliir»* mol until Voiiu* Imiil lliult-s 

.. vi ! ‘"'i “‘'I'iii ll... liii.it- ,.r tl,,. .ir,li„.iry I,rifiii„l 

n.Mli JH ' roiirl of I/,wrr Jlurni'i unmtHlIalcly Ih'for,* lli«' 

1 uliliotition of ill,",- nn'','iii-. II, „i tiu* ohimnry orim'iuil «i\i! juri'iliction of 
u* liiun *l»al| toil oMontl l>i<yoii«| il«* liinlt' for ih,- lime Ih'irio tliflimil 

itiul pn*'.i*nI.o.l ll- tlM* loral |iunt< ,.f mi.* 1, iun-tluti-Mi. 

10. Ami Wo ilo fititluT trnl.iu, that tin* Ilia’ll ('oiirt of .Imiutiliin* nt 

Original juriidiciion «* '» llu* ox.-roi'O of ortlimirj- orifriiial civil 

to luits. juri-iliofioii mIuiII Im* r,njH>n,'uil to n'li'ivo, try ami 

. lU’Icrtiiiiu* "iiii- of vxory tloM-riptioii if, in tlu* «•{,■•«* of 

Milt' for laml or otlu*r Immowiblc j»i>'p<'tt\ -uoli laml or j'n'jH-rty -lian lie 
-ituatul. iir ill all otlivr iM'O- if fla* vaiiM* of iirtiou >liall have iiri'i'ii, oitlier 
nlioIK, iir ill oa-.,* tin* leave of tin* C»*iirt 'hall have Ihh-u t’lr'l olitaint',!. in 
Mt' nitliin tlie loeal limit' of the oitUiuiry original ei\il juri'^ilietioa of the 'ai,i 
f li'i:h Court, or if the ih'femlaiif at the tiint* of the ,'omiU'’mviuent of the Miit 
'hall dwell, or earrv on Imdue", t»r jH*r>,iiiany work l,vr ^:aia within -neh 
limit' ; e\iv^U that llu* "aid Iliuli Court -haU not haw mu'Ii oriLjinjiI juri'<lieti‘'a 
111 eii'e' faUiii^’ within the jiiti'dielioii t>f the Uaii-riHm Small Cau<e t'oart. 

11. And WV do further onlalii that the ili^di Gmrt of .ladieatiire at Jhuipi>on 

Extra '■*‘“** l’**'*^ *'» »>‘iuove, ami to try mid doC'Tiwim*, 

civil iumdietionT “ Court of extrmmUiuiry ori;riiial civil jiirl'dietion. 

any -iiil heiii^ or falliii*; within the jari'dJelloa of aay 
Court iiiibji-et to it-* Miiperinletideiiiv, nlioit the 'uid IIikIi CVnirt may think 
porper to do >o. either oa the ngroi'iiieiit of the partii-.i to that eilVvt, or for 
Parpo'C' of jimtiet', the tx'a'OU' for >o doinw hoiim reconlt\l on the jirocv'i'diii;:'’ 
of the Mud Hi}ih Coait, 

12. And We do further onhiin that when the plaiulitr Ivi^ «overal eau*o< 

Joinder of Beyer.l cau,ei aelioii tunuiirt tho deft'iuluiil, ?ueh eau'Oi of action 
of nciion. not liejufj for land or other immoveahle property ami 

. . , .... . lla' Hish Court of Jndieatmt* at Ihimroon diaU have 

ongmat juri^iltction iii iv^pwt of one #iich ctui-t* of action, it shall be lawful 



AiTr.vmx It 


for th(' '-liil ni"h to r.ill «>n iIh* «1offinlnnt 1<» >.l)o\v «))v tlir -cm’ral 

r.uix'. of n-’ttoti -h oiM not h'» |oIni*.| olMIiot in niio >.iiil iin<l t> ni.iki' -urli 
onl(T for trl:il of ilio ‘•Tine to |1ii> -nid Court “liall ‘■•‘.•ni lit 

13. And Wo do fiiilli'T opi.iiii ili.if an appoa! -hull lio to iIi.- Hi^li Court 

A- I . .t. u- . x of .Indirjiinn' at !Joii;roon, from tlif Judf:ni<’iit (not liointr 
SS, i" ■I"' -f ap|..-ll;.t.; J„rs.l!..in„ 

in n-'pi'Tl of n it^’n-** or onlrr niiwli* in Ihi* ("ccrci-c 
of .appi‘ll,it<* juri-du'tKin l>v a IVnirt, to llio ‘•npi-rint''ndi'nco of tin- “aid 

Hish ('onrt and not }>-‘in? «n onl-'f niado in tin* ov-n-i'” of n-vl'inna! jnrl'<liftIon. 
and not Ivin^ n -fulono' or or>!«*r pa»'.Hl or inndo in tin* of tin* jiowor 

of “iiju rintoniloiifN' nnd-T tho pnni-ion-* of -ivlion lf»7 of the (lovornniont of Indl.i 
Aft, or in llio •'vcp'i'i- of rrinHn:il jnri-lictton) of one of (!i<* -.ti'cl ffi'rh 

Ouirt or Min* .Tinl'^* of nnv Divi-ion Court, pnr'Unnl to -(vtlon IIIS of liio Govorn- 
tnrnt of Jinli.i Art, anil tlint notwitli-tandiii" nnytliin}; liun'inlieforc provided 
an apnoai hhall ll<* to tin* •'.aid Ilipli (Vmrt fn»m_ ii judjinont of oni* Jiid^i* of 
tin' “.inl ili^h CViurt or oiio .Ind;jo of iniv I)ivi'*ion Court ptir>.naiit to f=oction 
Ki''of tin* GoviTumrut of India Aet nnwlo in tin* rxorcl^i* of appellaU* juri-dic- 
tinii in p.«j>,*ct of a di'croo or onli-r made ^ on or after tin* fir“t day of 
Kehniarj- lOifl. in the rxercNo of npivllate j'nri-diction by a Court, •'iihjcct to 
the -iip 'iintendenre of the «.:nd Ilijrli Court, wliorx* the diidije who p.i-«ed the 
jinlffiivnt di'i'l’ire* that tin* ca*'<* a fit one for lyipeal ; hut that the rijrht 
of Ojipc.d fnun other jndsmeiil' of .Tuditt*' of the '.aid ]h{»h Court of t-nch DivUion 
Cknirt “liaii he to 17". Oiff Ifeir' or .Siirce*“or** in Onr or tfieir Privy CoinieiJ, 
as hereinafter 5 >rovl<I(*<I. 

14. And We do further onlain that the lliph Couit of Judicature at 

, , . Ranjr«>on fhnll be n Court of Apjieal from the Civil 

^l>e*I from oih«r Civil of (bo ProviiHi* of Burma for mIucIi, iiume- 

dintely before the jmhlicntion of the<e presents, the 
Cliiet Court of Loner Burma or the Court of the Judicial Commis«ionei of 
Unju/r Burma nas « Court of Appo.d, and from all other Civil Courts, 
whether witlnn or without the Province of Bmmn, for nhich the said High 
Court is declared to lie a Court of Appeal by imy law made by the local 
loffisUture or bv coinwtont legislative nulhoiity for Iiuli.i, and shall cxcrcisQ 
nr>pell.it<i jurisdiction in ivero, immediately l)efore tlie date of the 

publicition of those presents, subject to appeal to the Chief Court of Lower 
Burma or to the Court of the Judicial Commissioner of Upper Burma by virtue 
of any law then in force, or as may after that date bo declared subject to 
appeal to the said High Court by any la« made by the local legislature or 
by competent legislative authority' for India 

15. And We do further ordain that the High Court of Judicature at 

. Rangoon “hall have the like power and authority with 

Jurisdiction as to Infants j ' * . . -p • r . •i*..- _ -i 

and Lunatics. ^ * 

vested in the Chief Court . ’ 

Pioncr of Upper Burma 

16 And We <lo further ordain that tlie Court for relief of insolvent debtors 
_ . . . , at Rangoon shall be held befon* one of the Jmlges 

revision with res^t to High ^urt ot Judicature at Rangoon and the 

e nso vent Court. High Court, and airy sucli Judge thereof, shall 

h.wo and exercise within the Province of Burma, such power and authorities 
with respect to original and npiwlUto juris<hct!on and othcrwi.se as are constl- 
tuteil by the laws relating to insolvent debtors in the Province of Burma. 

17. And We do further onlain that, with respect to the l.tw to be applied 
Law L j . • . j ’ coming before the High Court of Judic.Uuro 

fay the Huh '*"'S!*rt*^in Rangoon in the exercise of its ordinan* original 
the tjtrciJ of )uri«diction, such law shall be the law which wouhl 


origiMTci^'furitdfcUoZ ^avp been applied by the Cliief Court of Lower Burma ‘ 
to sucb case if these I>?tters Pnteut had not is-iiod 


civil jurisdiction, puch law shall be the law which wouhl 
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18. Ami AV«‘ ilo fnrtlHT nril:)iii thal, wjlh to tlio •'•iiiitv to !•* 

nppUc^l lo «*afh raw if)i]niio h-fon* tin- (*<>urt 

of •ludiinitun* jit in tit** ••’ciTfi-'* of it-* onll- 

nnry orijiiiial ruU jnrt'‘<lirii(itj, ffjnitv 

till* iHinily n-t nearly ii- may lx* «liii}i lla* IIii:h 
of .Imlinitnn- at F«rl Willi.un in ll<aiiral In ih'* « xrr- 
ri-<‘ of it- onlinnry ori^'iiial rivil jnri*<llrtiotj i* autlio- 
ti-r. 


Equity lo be adminls* 
tcred by the Htfth Court 
in tbe exercise of ordi* 
nary original civil juris- 
diction. 


Law and equity to be 
administered by the High 
Court in the exercise of 
extraordinary original 
civil jurisdiction. 


rir'sl lo ni>iily to *.ncli 

19. .\mi Wo <lo fiitllHT onlaii) that with n*'|)<'rt to iho law or Mjnitynm! 
nth* of t:oo«I r<»n'U*i»-tui* to 1*<‘ fipliltdl t'» <M'’h 
r<iininp Iwforc ihr IIi"h (‘4»nrt of .ImU'Mtiin' «t 
IhtnirfMin, in ihr «*trrri-r of it< rxtnmnltn.ary oritritntl 
rivil jitri-ihViion, Mirh law or »'<niity tim! ml*' of jrixal 
ronwjrmv ehall. until otlirTwi-** j'n>vir|.-«!, lx* tli'* law 
or «H[«ity ami ntlr of f'luvl ron**-irnri* wIitrh,w<aiM 

havr hivn npplit'tl to «noh c:iw hy imy hval Court havin': piriHlii lion 
tlirri'in. 

20. Ami Wr ilo fiirlhrr onlain lhnh"ith n-'ju'rt to tho law or tHitthy ami 

nvlr of RtMyl wmwmnn' to Iv appliM hy l!»‘ Hj-'i 

ltmini.t«ed by^he High nt nan;y>on. t-* rarh 

Court in the exercise of »• *>"*. ‘‘xmaN* of tt-* njuwllnti* pin-'lu* »'» 

appellate ]urisdiction. ‘T <-*pnty am! n»lr of {.oioil ronMat-nr-* ;n:"i 

ho th<* law or rtjmty nml mU* “f ron-oirnoc 

wliirli tho Court in whlrh tho prorixHlin;;. in Mtoh won* orlfllttnlly In^lt* 
ttUod ciufjht to hav<' J»pplio<l lo xnch rttM*. 


Crimiml JtiritJiftioii. 

21. Ami We do further ordain that tho IH;;h Co'irt of .Indloatun* nt 
_ . . , . , Kntipoon fIhiII Imvo onlinary orijtitnil criiniiial 

Ordinary original crimi- (jjetion within tho iwal limit'* of ortllnary’ original 


H "" ‘ ''il juri-lirtion; iin.l nl-c ii> n-p.'Cl of iill |ht.oi.. 

M.jh Court. licyoii.l moll liiiiU. over olioin llio Clitof Coiirt of 

Lower Btirma has such critninal juri**liction inunr<li.«toly heforc the jmblicntion 
of thc®e prownts. 

22. Anil M'c ilo fiirllicr oniniii Hint tlio flisli Court of .Tililiciiltm; nt Iliinooon 
. in the excrei^ of it^ ordinary ori{:mal crumnal jtiris- 

Junsdiction as lo em|>owere<l to tr>’ all persons hroupht 

before it in due course of law. 


23. 


And We do further onlain that the III"h Court of .Tudicaturr at Kanpe^a 
_ , , hIuiII have cxtraonlinaia’ nripmal rriminal jun'><hVlien 

Exlr.ordm.ry uris.o.l „vcr nil pcrsonu rosi<linE 111 plncc. 'll ithiii tho Jim-ilio; 

I >na juris ic ion. Court subject to its snperinteudcnco, amj 

“hall have nuthoritj’’ to trj’ nt its discretion any such jicrsens brougut 


tion of any Court wh^cet 

“hall hnvo nuthoritj’’ to trj’ nt its discretion any such iicrsoiis nmup**^ 
before It on charges profenvtl hy the Govoniinent Advocate, or hy anj* 
magi'.tratc or other officer specially empoweir-d by the Government m that 
liphnlf 
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And Wc do further ordain that there shall bo no appeal to iho 
yj . . , High Court of Judicature at Rangoon, from any 

sentence or onler passed or made in nny cnminal 
ciiTnlr.al'jurirdlrtim^'''* before tlieCourts of original criminal jiiri=(lietion. 

*' ‘h' "“‘il Hfeh Court But it ..hall he nt the di-crction 

of any such Court to reserve any point or points ot 
law for the opinion of the sajd High Court. 


AM*i:XIl!X fi 
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fttti I'nyrthtrf. 

35 And \V«' do fiitlh-T nnhin I’lal il -Jiall !>.• linvfnl fnr tin- Court 

RejnlilJoa of procf^!. from time to lilUc to inuko 

injt. ‘ - «T»d onl< r* for llii* |iiirj>o..' of n-fnilatinj: nil pm- 

, •! II I <. in rivil rti-iw vinclj muv lio l)rotii.dii before 

l!i« -.•lui Hi;*]! Ineliidinc proe.-.'iliiijH in it-* A<!miri|tv, t •'bimeiitiirv, 

and imlriiiiouial j'iri*dM-jioii. n''‘i*<vliv<dy : I'rnvidc'il ulway*. that tl'ie 
'lid 1 hell (oiirt -liiill U' "unbil ill tnakititr ‘•ncli nde« mid ordrr** us fur us 
j''>"ilile {)\ til'* im)\i«ion« nf tin* C-mle of (jvil Pnxislme. beiii^ iin Act pu^-cd 
V v* of^ Iiidii in Coiiuell, mid beiiiK Act 

♦ 0. \ of lOit^ mid tlie nn*\i-inns nf «nj- Inw Mbirli liu- bii-n or iiiuy be 
jiwde. niiiciidin? or nlterim* the Mine l»v the bicul or l>v competent 

lepi'Iitne mitbon'tv for Induu 


f'rililinn) Pforf/liirf, 

3G. Ami \\ p do fntllier onluin ibut the |>mcce«Hn"s in nil criminnl cn«( 
of pro'eed hr«i;:bt the IIi«li Court of Jiidieatiire 

inf*. 


K'UJfri'oii •hull In* n“trnl.if«*il by the C'odc‘ of Criminnl 
/ ^ I‘n*r<sbin*. In-iiijr nn Act. Xo. V of ISOS, j'-n-^d by 

tC “f IndU in I^‘;'i«lutivv Council, or by speh further or 

•vT ndntion t) crimluul pn»ce«iiin‘ «• have Ikvii nr mnv be made by 

tnp IneuI le^ld itim* or by ompetent l•'^^islali\v milhorlly for India. 


Afi'^nh (o Vrifij CounfU. 

37. And We do further ordain that niiy per-o’ui' mnv appeal to U«, Our 
P®w to appeal in Siutv^^or-, in Our or Their Privy Council, 

*5vil cate*. •'* >‘'0' UMitter not lioinff of criminal jurisdiction from 

. any final jiidt;ineiii, dccriH* or order of the High Court 

®t Judicatim} at U'iiip»'iii made on apjic.il mid from any rmal judgment, 
or onler made in tlie exercise of orijjinul jnristlictinn of Jiidi»cs of the 
*aiit Ili^h Courb or of any Division Court, from which nn apjienl shall not lie 
I® the said Ilijth Court under the proviMons conlalncd in the 13th clau«e of 
these present-. : 

Provhlod in cither case that the «um or matter at issue i* of the amount or 
value of not Ics-i than lOjOdO rupee--, or that such judgment, dccixo or onler 
mvolros, directly or imlirectly, J^onie claim, demnml or question to or respectinpf 
property ainountiiii to or of the v.ilue of not les,, than 10,000 rupees • or from 
other final jndjrment, decree or onler made either on appeal or othenvise 
aforesaid, when the f-aid Iliph Court ileclans that the case is a fit one for 
appeal to U«, Our Ileir-i mid Successors, in our or Tlieir Privy Council ; but 
subject always to «ucli nilcs mid onicrs a- are now in force or may from 
“hie to time be made re'pcctinfj npinxil- to Ourselves in (^uncil from the 
t^urts of the Province of Ibirma, except so far ns the said exi-tin? rule- and 
onlers respectively are hereby vnri<*d ; and j'lihject also to such furtiier rules 
und orders as We may, t\itli the advice of Oar Priv3' Council, hereafter make 
•n that behalf. 


38. And We do further onlain that it «liaU bo laivful for tlie Hifrh Court 

Apnea! t, ®f .Tiullcaturc at Ranffooii at its discretion, on the 

*°«7 judgment.' motion, or, if the fcaul High Court be not sitting, then 

' for any .Judge of -tlie said Higli Court, upon the 

petition, of any party who considers himself aggrieved by anj' preliniinarj* or 
mterloimtorj' judgment, decree or onler of tlie said High Court in any Mich 
Procee<ling ns afores.iid, not being of criminal jurisdiction to grant permi-sion 
to such ^larty to appeal against the same to Us, Our Heirs and Succe— ors. In 
Our or Their PrUy Council siiliject to the tame ndcs, regulations and limita^ 
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coun or civjl rnornruJitF: 


30. Aiul ^V<‘ flo fiirtiHT onlaiii lliat tl»f Ilif'li Onirt of .TiiiliVnJun* nl 

IJaiipfMm iirnl (•.xcn’i-’c all f-iirli rnil im'l 

hianlinio jiiriMlK-lion «>■ tiil”lif In* <-.xcn’i''0<I hy tlif 
Hiffli Coiirf of Jntll'.'ntun' at !'<»rl WilHaiii jti Ik’n^'iil «>» a ('oiirt of Ailtnintity 
ininu'tliittcly hcforf (lu> «la|» of tin* pitMaxitioii of tliO'C jm-ont'*, and al'i 
-nrli jnri'diotion for llio trial ninl adjitdu'atmn of priro caii-o.-i and otlicr 

niaritinif (jno'•l^f)n^ arl-in? in India a- ini-rlit la* oxcrci-'al liy tiu* -aid Ilijrli 
Court at tile f-aiil daf«-. 

31 And W«> do fiirthor onlain that fho IIi;;Ii Court of .Tiidioaturo at 

_ . . Kan'rooti -hall hav«* and cwi-nd-o till '■ladi crifninal 

cr.minal juri-elirlion n- intiflit itnnifdialrlv licforc tlio jailihra- 

tion of prt‘-(-nl- he oxond-*-*! hy tlio Hi"h (*oiirt of Jndifatun* at I'ort 

Wilh.un in liciifral a- a Conrl of Adminiltv «i ollifTw/'o in (Miinix-tion iritii 
iiiarithnf niatfor- ttr maft»‘i- of pri/o. 


TestamenUry and 
testate jurisdiction. 


T/'H'inif'ufar;/ nit'l 

32. And Wo <h) furllaT otilain that thr Court of Jialic.iturc at 

Ilanjrooii '*liail havo ila’ Jiko pou^T anil nuthonry a* 
that which «a- innnoiiiatoly licforo tlio pnnlioation ot 
tiic-o pn-=<*nt- hnvfulls- cxcrci'Scd within tho 1 

^ ... ... .... ^ 

la*t wllN and t('«iaini*ii(». and h*(lcr'< of adiinni-tratfon of tlio {toikIs cliattol*. 
credit** an<l all other circ<'t< what-oever of por«on*. dvinj? into«tiito : 
ulwaj’a that iiotliiiiff in tho^c r^lfcr.< r.iicnt ^•oat■nllod -hall interfere with the 
provi-ioiij, of any lnv\ winch ha« hoint inado hy coiniH'tont Iciri-Iatlvc 
for India, by wlncli poncr i« ffivon to any other Court fn irr.int «ncli pronato 
and letter-* of adailni-fnition. 


^fatrlllwn}nl Jnmdir/ion. 

33, Ami \Vf ill. furllier orclam fiml tlm Hfch .Court of “* 

n-lUROon "liull haw j..ri?cl.ct.on witl.m tho Protinco 
Matrlmoflial jurisdiction, of Buruin, in in Utci^ matrnnonial between uur 


ject«i profe^siiiff the Christian relifrion : Proxadetl always that nothinj? herein 
— ,1 I,.. nifh ttift orpiri«e of anv iiirisdiction in 


coniameii ’*nail be held to intcrierc wi« v.v.iu.-i ....j 
matter- matrimonial by any Court not c-tabb-bed by T/Jtters Patent wilhm 
the said Province which i- lawfully po^ses^l of that juri'diction. 


Powers of Single Judijes and Division Courts. 

34. And We do hereby dochnt? that any function wliich is h^'roby d'^^j 
to be perforincrl by the Higli Court _ of 
Rangoon in the exercise of its original or aiipeii. 


Single Judges and Ranpoon in the exercise of its oripinal 
Division Co«rt. . . p- . . — _ — 


Itanpoou in uie ui ii.- uukhkh ** i,,. 

iiirisdictioii, may be performed by anj' .Tutipe, or 

•..r X.J -t!..,....! c.r.!, Tinrnose in 


any Division Court, thereof, appointed or constituted for such J". 

pur-uunee of section one hundred and eipht of the Government of India j\c , 


and if ?ueh Division Court is compo««l of two or more .tiulpes ""J . ^ 
Jiulpos are divided in opinion as to the decision to be piven on tin} p 
hall be doeided aeconlinp to the opinion of the 


-uch point shall be doeidcd aeeonling’ to the opinion ot the 
•Jiulpes, if theie be a majority, bii^ if the .Tudpes be equally Ji 

-liall state the point upon which they difler and the ease .shall then e -ii*v,r. 

upon that point by one or more of the other Jiidpes and the point •"hau 
decided according to the opinion of the majority of fbe Judges who hav 

bo.Ord flip cr>aA inpliKlrno- fl.nep ...fin Imn-rl it 


AITKMifX !l 
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35. Aii'l \V«- <!o furllti’r ihit il «>lnll li.* lunfiil fnr t)j.' IJiA'Ii Court 

if .Tii-lx-aliin’ at Uan^itnn fn>in linio lo tinii' to iiiaki* 
111. « an.l onlrr* f«*r (hr of n'puliitiuj: all pro- 

lintT'* m <*ivil r:w-. which laav Im' hpui'.'lit lioforc 


Regolatlan ©f pr©crrd 

ing». 

the Mill Ilr.'li C I1U1. ni 'lii'liuL* pn».'v«>linff< tn ^t^ A'iniiniltv, I •-taiiifiitary, 
ati.I fintnaioMiai p-iMvdvrlj : fViiviMciI nlwaj', tliat llic 

‘‘till Hich C.uirl “hall Im- mt.irti tit iiinkiii}; Midi rule-' iiiul nnlrr-* a-* far a-* 
po—ihlc li\ til.' ppiM-mn* of (la* (««!«• of Civil I’nxi'^luii’. hciuiraii Art pa^«cil 
V ' liolia III I/i^i-‘l.ithr Council, anil hrinp Act 

Ao \ of 19ii\ nil.! ilu* jipivi'ion-^ nf miy law which lia- hiiui or may he 
ma.lc, nmendiii!: or nltennc the Mine hv (lie local Ic^i-laliinj or hy competent 
h'?i'lali\<- anthonlv for Inilni, 


f'rinitttnl PfOrfiUtrf. 

3G. Ami \\V ilo further oplain that the proi’w'iliiip-s in all criminal ca«cs 
^ , , lipin"lit Indop* the Hijjli Court of rTiidifatiire at 

Jng^ ® pfocsed- d>:ill Im* n-jfillapsl jiy the Code of Criminal 

. l'n»ci.«hip‘, hein" an Act. No. V of 1803. pU'-cd liy 

the Goycrnor-rjener.il of Iiidi.i hi L yi-lativc Comndl, or hy such further or 
Wier laws in ndalton ti crimlital ppice'liire ii'. have l«vii or mnv he made hy 
the local lejjivlatun* or hy comi>etinit Ictfi'Intivc aulhorilv for India. 


.Ijf/’rof.'i to t*rh;i CounnK 

37. And We do further ord.iin that any per'on-. m.iy i\i>pcal to U**, Our 
Power to an 1 * Heir- aii<l Suc(v*<or“. Ill Oiir or Tliclr _ Privy Council, 
«ivil cases. ‘'“J* matter not heinpr of criminal jurisdiction from 

liny final judgment, decree or order of the Higli Court 
of Judicature at Ilaiigo ai made on np|vcal and from any final judgment, 
decree or order made ui the cjcorctse of original jiirischction of .Judges of tho 
«.ud High Court, or of any Division Court, from which an ajipe.d “hall not lio 
the said High Court under the piovisioiis contained in the 13th clause of 
these jircsents * 


Provided in either case tliat the sum or matter at is'sue i® of the amount or 
value of not less tliaii 10,000 ntpcc«, or that such juilgment, decree or onler 
involve-, directly or indirectlj’, some claim, demand or question to or respecting 
property amounting to or of the I'aiiie of not les- tlian 10,000 rupees ; or from 
^iiy other final jndgment, decree or onler made either on appeal or otherwi-^o 
as aforesaid, when the Mid High Court declare- that the case is n fit one for 
appeal to Us, Oiu Hcii- and Sliccc-'sorsN in oiii or Tlieir Privy Council; but 
‘'ubject alway- to such rules and onlcis as are now in force or may from 
OJUe to time he iniuli* respecting itpiwaN to Oiii-elve- in Council ironi the 
Courts of the Proviiico of Pmma, except so fur us the .said uxi-ting rule- and 
oplers respectively are hereby variisl ; and -ubjcct also to such further rules 
and orders as Wo may, with the advice of Our Piivy Council, hereafter make 
111 that behalf. ... 


38. And ^Vc do fvirtlier onlain that it aliall be lawful for the High Court 
A,.. , , . , of .Tudicntiiro nt Ilangooii at it- di-eretioii, on the 

to^ Tud/m*M motion, or, if the wiid High Court he not -hting, then 

® ' fnr any .Judge of the sah! Higli Court, upon tho 

Jictition, of any party who coneideis himself aggoVvivI iij’ anj’ preliminar}' or 
interlocutor}’ judgment, decree or onler of tho Hiiil High Court in any Mich 
proceeding n« nfore-aid, not iK-iiig of eriminnl jurisdiction to gnint pernii.ssion 
to such iiarty to appeal iigiuiif’t the hame to Us, Our Heirs and Suc-ccssors, in 
Our or Tlieir Ihivy Coniieil Mihprt l<» the >anie niles, n'gnlatious and limita- 
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CODK OF PIVIL PKOCEDUIJK 


tioiis ji'> me licroiii cxpri’^-^otl n‘><i)OCtJnff np|>osjl^ from lliinl jmlpmcnt' ilocriY' 
nml orders. ' 

39. An(\ Wc do fiirtlicr oidaiii that frtmj imyj'iid^rment, nnler or pcnlenw 

Appeal in criminal caics. Jiidic-alim> at Uiinjroon niii<le in 

. iMo «‘xprc>si* of on^'iiml orimitial juri'dictioii or in any 

cnimual ca-e wIhto any point or points of luw have Uwn rv-vrsetl for the 
opinion of tlie said Hiirli (’onrf, in innniier providinl hy the 2U1 j clmi'e of 
those ptv*ent-, hy u?iy Court which h:i'< cxcrci«od ori«:innl juri«diclion, it '■liall 
1)0 lawful for tin' person aj!frrieviHl hy .‘•tich jiidj'jnenl. onler or sentence to 
appeal to U^, Out Ileir* nml Suw-e'-'ors, in Onr or Their Piivy Council, 
I)rovI<led the ll|»h Court shall •Icchirc tlint the cn-e i- a fit one for sneli 
appeal, nml that the appeal !«* made under .such conditions ns the -aid Iliftli 
CV>nrt may e-tahli-li or roi|nin*, 1ml -nhpvt always to .such rules am! onler- a< 
are now in hmr. or may tjoni time to time he nmde, n-si)c<-t|j);: apinah to 
Onr-ehe- in Council from the Omrls of the Pmvince of Ihirmn. 

40. And \Vc do further onlain that, in all ca-c-» of aj^peal inatle from any 

„ , . . . . iudjrment, ilccns*, onler or scaitcnce of the Ilich Court 

U,. O,,, Unr. „„,l S,,.. 
and nlhnr documanU. Oiir or riii'ir Pnry Coiniril. -Iich HisI; 

(.ourt snail certify and tnui-mit to Us, Oar Ilcirs and 
ffuccc'sois in Our or Their Privy Council n true and corrvet ropy of all 
evidence, prociK’diiijr-, judjrmcnt-, (hrnvs and onlers Inn! or made, in such 
cases appealcil, -o_ far a^ the -ame have ndation to the matters of ajipoal, such 
copies to he certified under tlio seal of the sanl Ilijrh Court. And that the 
said Ilitrli ^ Court shall aNo certify and tnui«mit to Us, Our Heirs and 
Succe-sor-. in Our or Their Privy Council, a copy of the rca«on« given by the 
Judges of «iwU Comt, or hy any of such Judges, for or agninst the iudgment 
or determination appealed against. And MV do further ordain that the sajd 
High Court shall, in all cji-h's of appeal to Us, Onr Heir? and Successors, in 
Our or Their Privy Council, conform to ami cxi'cule, or cause to be tytecuted, 
such judgmewtb ami ordi-rs as \Vo. Onr Heirs and Successors, in Our or 
Tiieir Privy Council, may think fit to make in the premises, in .‘*uch manner 
ns any original judgment, dccitv or dwivtal or other order or rule of the 
said lligh Court, should or might have h<-cn executed. 


i!7xc;ci.NC of Jitrisdiclion cWtchcre than at the usual place of sUlins 
of the High CowL 

41 And MV do further ordain that unless tho Governor of Burma in 
Council otherwise din'cts, one or more Judges of the High Court of Judicature 
at Ilangoon, ns the Chief Justice may from time to time diiect, sh.ill «it pt 
Mamialay, in order to cxcicise in i«.pcct of ca-cs arising in such ar«\«_ in 
Upper Burma as the Governor of Burma m Council may direct the inrisdiction 
and power by these Our Letters Patent, or liy or under the Government ot 
India Act, vested in tho said High Couit provided that the Chief Justice may, 
in his di-crotion, onler that any particular case arising in the said areas m 
Upper Burma shall be hoard at Ihtngooii. 

42 And MV do further onlain tlint wherever it appears convenient to the 

Governor of Burma in Council, tlint the jiirisdiction 
Special commissions and power by these Our Letters Patent, or by or 

circuits. under the Goveminenf of India Act, vested in the 

High Court of Judicature nt Rani^on i>houl(l bo exercised in any pla<^p 
the jurisdiction of any Court subject to the superintendence of tho soul llign 
Court, other than the usual place of sitting of the said High Coiirt_ 
eovend such places by way of chciilt, one or more Judges of the said High 
Court shall risit such place or places ncconlingly. 
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43. Ati' 1 WV ,lr» furllirr nnl.tin llinl wlirnrvrr nnv .Ttitlpo or Juflpc-? of 
Pr»«.Jinf, ot fliall visit 

on .pociil oon,ii..?on "J V' ""y I"" ”5 '''= ‘^n'l 

or cirenii *'* rri'-<'nf‘' tho piworthnp^ jij before biin 

. . . th»-m «l jibei* flijiU 1)0 H'lnibUod by nny law 

rcwtinp ibcreli) n}>}clj Ji.a« Jw-o/i ur nny Ik* made by Jbe local JepMaftirc or 
by nconipeienl Iepi«I.Tiive nuibonty for Indhu 


, /’rpn'fiojf* rfyanimj Pcntlin^ Pfocffdirt'ji, 

44. An<l \Ve «lo fiirtbrr onl.am ibal all ‘•nil'*. npyeaN, rcW«Jon«, application?, 
reviews, execution*, ntvl other pnvN‘.-s!iii"< wliat^ever j>en<linp immodi.atoiy 
before the pubWcition of ib-'-e pn**eiiti in the Chief Court of I^owcr Ibirma, 
or before the .Tulieiil tV>-n ni'si oi«r of Upi»«r Burma or in the Court of the 
Ju'bciil CjuinN-iin'T of Upt'‘r Birmi, in the exercise of any jurisdiction 
y^^tel in th'n by anv law, ‘■liill be continual and concluded in the High 
Cjurt of Julie itun* at Btnpoon ns if the same had been instituted in the 
said Hiph Citirt; and the lliph Court “hall in relation to all ?ucli proceedings 
exercise the jurisdiction given to it t»v th&*e presents. 


ndrrjnfiQii of Dutira to Offtccn. 


45. The nigh Court of Judrattm* at Bangoou maj’, from time to time, 
. j 1 . . make rules for delegating to any Registrar, Prothono* 

rower to del^atadg»,„. .Ma«tcr or other official of the Court any 

judicial and non-judlclal dutic*. 


Calh for Preords, etc, by the Ooicrnment 

46. And it U Our fuitlicr will and pleasure that the High Couit of 

Mitfli r . I .Tudlcaliire at Rangoon shall comply with such requisi- 

wStk t'OU’ rnny be made bv the Governor-General of 

Gavernment for resorda Council Or by tlie Governor of Burma in 

«te, ■ Council for record®, returns and statement®, in such 

form and manner as h? may deem proper. 

Powers of Indian LcqislatMcs. 

47. And We do further ordain and declare that all the provisions of these 

p Our L'*tters P.Ucnt are subject to the legislative powers 

‘■owrrs of Indian Leglsla- gf thc local legislature and of the Indian legislature, 

preserved. Governor-General in Council under 

section “eventv-one of the Government of India Act ; and also of the Governor- 
General under section «evcnty-two of that Act; and may be in all respects 
amended and altered thereby. 

Ix WiTXEss whereof We have caused these Our Letters to be made Patent 

, Witness Ourself at Westminster the elcTCnth day of N^ember m the 
^ear of our Lord one thousand nine hundreil and twenty-two and in the 
thirteenth A^ear of Our reign. 

By Warrant under the King’s Sign Manual 


(Sd.) SCHUSTER. 
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APPENDIX III 

RULES MADE By THE HIGH COURT OF JUDICATURE AT 
FORT 'WILLIAM IN BENGAL UNDER SECTION 122 


ORDER V. 

Rttle 5. 

iheiCQKh^'lov the «'«cort:unment whether tlie «uit will he contested 
o/i'cj the H'orda “i'-sue^ only.” 

{Notification No. 12121-0., dated the 2~>th Augu’il. 1027.) 


Ettle 16 and 17. 

Cancel inks 15 and IT and substitute therefor the foUou'ing :~- 

“15. AYhen in any «utt the defendant ah«ent ireiii hi« residence nt the 
time w’hoii «'Cryico ii i*oiiffht to he efl\*cfc<l on him thereat and there i-* no 
likelihood of hig beiu" found thereat within a rott«onni)lo lime, then unless ho 
has an agent empowered to accept service of tlie summon.s on his behalf, 
service may be made or an any adult male moinher of Ilhe family of the tlefen' 
dant who is residing with him*: 

Provided that where such adult male member h.a‘* an intere-t in the suit 
and such interest is adverse to that of the tlefcndaiit, a '■aaunmi'i so semd 
shall be deemed for the pun>o«e« of tlie third column of Article IGl oftscnedulo 
I of the Limitation Act, 1CK)S, not to have been didy seiwecl. 

Explanation.— X servant l« not a memher of the family within the meaning 
of this rule.” 

“17. Where the defendant or hi'< agent or such other pei*son as aforesaui 
refu->es to sign the acknowletigment, or where the defendant is absent fiom hi& 
lesldence at the time when service i-* sought to be effected on Inm thereat and 
there is no likelihood of his being found thereat within a reasonable time and 
tliere is no agent empowered to accept service of the summons on i{ 

nor any otlier person upon wiiom service can be made, the serving omcer snai 
affix a copy ot the feummons on the outer door or some other con&picuous part 
of the house in which the defemhuit ordinarily resides or came-' on bu^nes^ 
or pernoiially woiks for gam, and skill then return the original to the Lourt 
from which it w'as issued, with a report endorsed thereon or annexed thereto 
stating that lie has so affixed the copy, the circumstances under which lie di<i 
so, and the name and address of the peison (if any) by whom the house 
was identified and in wlio^e presence die copy ivas affixed.” 

(.Notification No J0428-(}., dated the 2oth Jul>/, W2S.) 

Rule 19. 

Cancel rule 19 and siibstUnte therefo) the folloicing : — 

“19 AVliere a summons is jetumed under rule 17, the Court sliidl, if the 
letum under that rule has not been verified "by the declaration of the serving 
officer, and may, if it has been so verified, examine the serving officer, oupath, 
or cause him-to bo so examined by another Court, touching his proceedings, 
and may make such further inquiry in the matter ns it thinks fit; and shall 
either declare that the summons has been duly served or order sucli service as 
it thinks fit” 

{Notification No. 10428-0^ dated the OJifh Jnlii. 1928.) 



ATI’. III.— ('AIAMTTA llinn i OUIH* 1JULI> 


(07) 


Role 19A. 

Ju'-frt II, r f'llloirh,^ oftrr ru}r V!'.— 

“.19^ A •fcclamtion nitd •*ulj«orilHHl hy n scn-inp ofiioiT xliall ho 

roceiwl «•* rvi'lraco of tin* fart-* n-* |o ilio acmco or nflomiitod hor\’icp of (lie 
summon^/' 

(.Vyff^/t7fiV)» iVy. IOf2S-(i., ihtnl (hr l*ol!i -fiih/, J02S.) 


ORDER VI. 

Rnle‘l4A. 

In^rrt thr ftiUnti ini/ fipfr tulr N t — 

lAorj’ ])lo!i(liiig’ whon filnl "littll he iicoonij'aniixl by n statement in 
a preKTiiKHl fnnn, -if'nod in provMnJ in mle H of tiii-* Order, of the partyV 
addiy" for M'lriee. Pnrii nddrc'-* may from lime to time be clmnpc<l by 
IcKi'ring in Court n form duly fillnl up ainl stntinff the neiv iiddn'-^^ of the 
party and necompan^(^! bj a \Trifie»I iK^tiiion. The nddrc»s ^o pi\cn phall be 
callecl the nyi”tcn“il addrr-" of the I'arty and ‘•jialJ, mild <hily changed a- 
aforesaid, |>e tici'innl to bo the iMhln*"' of the party for the purpose of ser%'5ce 
of all proec-w"' in the M«it or in any n)>|H*:il from any decree or order therein 
made and for the fniqjo-i-s of exicnfioii, and shaii hold f^od f^nhi'cct a^ nforc- 
*wd for a [leriwl of tnoyear*, after the Unul determination of the cau-e or 
niaitcr. Si‘i^*ice of any jntxv"* may be cHectcd upon a party lU his registered 
ndurc** in Hke manner in alt it'-lHcl' as tliongti Mich parly rc'idcd thereat.” 

I.Voli/i'^f/o/i *Vo. dated (hr 2oih Jnl^, 192H.) 


ORDER Vn. 

Rule 3 

Apn tulr .7, mhl the n'ordt 

*’iitid nhoie tlie area i-i mentlonecl, «iicb ilc'Cription slmll fuither ‘•tate the 
area accordin'' to the notation U'Cd in the record of ®ettlcment or survey, with 
or without, at the option of iJie paity, the same area m term* of the local 
measures.” 

{/?M/e Ao. 11 of I9If<) 


Rule 9. 

Cancel clause (1) and substitute therefor the fotlowiuff : — 

“(i) The plaintitl sliall endor?e on the plaint, or ann« thereto, a li?t of 
the documents (if any) wliicli he has proilucM along with it. 

(M) The plaintifi’ sJiall present with the plaint 
(») ns many copies on plain paper of the plaint as there are ile/endant®, 
unicss the Court hy reason of the length of the pl.aint or the 
number of tbc defendants, or for any other sufficient rca-son, permits 
liim to pre-ent a like niimlier of concise statements of the nature 
of the claim made, or of the relief claimed in the suit, in nldeh 
case he fhall present such .-talonients ; 

(it) a petition for scr%’iec of summons to appear and answer together 
with the fees and draft forms of summons. 

{Kotifu^tion Xo.1042S~G, dateel the 2Glh Julij, 1028.) 


Substitute for clause 1 (a) (it) above the following : _ 

“(tt) draft forms of summons and fees for the seia-ice thereof.” 
{Notification Xo. dated the 3rd February, 1033.) 



com: OP CIVIL I'hockdurk 


( 68 ) 


Rule 11. 

Add (he /blloirinf; aft rlmiste (<•): — 

"Whero anv of tho of ruU» 9 (7,1) l-i not compliwl witli and 

the plnintifl on bcinR riHiuirod liy tho Court to comply lliorewita within a time 
to bo fixed by the Court, faiK to do so.” 

{Xbli/lcalion Xo. lOJSS-O^ dated the ‘Jolh Juh/, W2S.) 


ORDER IX. 

Rnl6 0. 

(a) Ueniiinber sub-ndo (2) jw s«b*riil<* (.{) und insert thcroiti nfter the 
word^ “notice of the application” the words “with ii copy thereof (or concise 
Ptatement ns the CU'C may be).” 

(Ji) Interl the followiii" us sub-mle (2):— 

(2) The plalntifT shall, for sei^dce on tlie Oppo'^lte P.irtic', present nlonjr 
with his application und(T this rule either — 

(0 U3 many copies thereof on phiin paper u-* there are Opposite Parties, 
or, 

(ii) if the Court by ro.a«on of tho length of the application or tlic number 
of Opi)osito Parties or for any other Mifiicient jaison Rrant per* 
misdion in this behalf, n like number of concise ctatcnjent® 
{Koiifleation Xo. SJIO'-G., dated the 3rd Frbiuari/, 1033.) 


Rttle 13. 

J?<jnn»nLie;' rule 13 a^ lale 13 (1) and add the followimr a^ lule 13 (2):— 

(2) Tho defendant shall, for ?er\'ice on the Opposite Party, present along 
with ins application under tins lule cither 

(i) as many copies thorcof on plain paper a? tliero aro Opposite Parties, , 
or, 

(ji) if the Court by reason of the length of the application or the number 
of Opposite Parties or for any other sufficient reason grants 
permission in this behalf, a like number of concise statements. 

{Notification No. 3516-G.y dated 3rd February lOSS.) 


Rule 14. 

Cancel the word “thereof” in rule 14 and substitute therefor the following 
rds: — , „ 

‘^gether with a copy thereof (or concise statement as the case may be) 
Notification No. 3516‘G., dated 3rd Febntary, 1933. 


'ORDER XVI. 

Rule 2. 

Gvtcel clauses (1) and (2) and substitute therefor the foUov'ing : — 

“(7) The Court shall fix in respect of such summons such a sum of money 
as appears to the Court to be snmeient to defray the travelling and 
penses of the person summoned in pissing to and from the Court in which he 
is required to attend, and for one day’s attendance. 

(2) In fixing such an amount the Court may, in the case of any person 
summoned to give evidence as an expert, allow re.i3on’ible remuneration for the 
time occupied both in giving evidence and in performing any work of an 
expert character necessary for the case.” 

{Notification No. 10428-0., dated the 25th July, 1928.) 



AIT. iir. — rAi.rcTTA moil c(»ui:t nnx* 


(CO) 

Hule 3. 

fivirfj riik .? mill Ihrrcfnr (hr foUnicimj : — 

. Tin* Mini fixcl OtnU )*•' to tin* i>cr«oii f-imnnoiicd, iit tlie 

time of M-rvinp tin* Mininioii'*, if it r:iii lx* mtmsI jvr'Oinillj." 

(.Voff/ioofioji Ao. third Ihr .full/, 192S.) 


Ra1« 4 

, (1) and .udisUluIr thcrrfur the folhinitfj : — 

' (J) Wlicrv it npjx-nr* to tin* Court or to mh* 1 i oJlicor ns it nppoiiits in tlii« 
bcialf tliat tliesuin m) !•* n*>t Milliriont to rover Midi oxpciifcs or reason- 

able remuiienUton tlir Court may «Iiivi*l micIi further hiiu to he paid to the person 
fummoniil appears to he nm">.ary on that nmmiit, nml in case of uefault 
m pajment. may onler Mich sum to he levh'tl hy attachment nml sale of the 
movesihlo property <»f the party oht’iitiin}' the Mimmons ; or the Court may 
Uischarpe ilie person eiunmomsl ulthoiit n-qninn^ him to give evidence ; or may 
both order such levy and illscharge sm-h jh-i^oh a- aforesaid.” 

{Xolifimfioii Xo. , doled 23th -lubj, W'JH.) 


Rule 7A 

Insert Ihc folloiciii'j after rule 7 

n Except uliere it apja-ars to the Court that a summons under this 

ynler shoiihl he servtHl In the Court In the same mannci ns a summons to _n 
defendant, tlie Court shall make over for 'crvicc all summonses under this 
y™cr to the parly applying therefor. The -ervico ?hall he (flVcted by or on 
whalf of such party hy delivering or tendering to the u'ifnoss In pcr«on a 
wpv thereof signed hy the Judge or such oflicer as lie appoints in this holinlf 
and Kaletl with the seal of the Court 

(ty Eules 10 and 18 of Orxler V shall npjily to ^ummon^ personally served 
Under this rule, as tliough the person eflecling service were a serving officer. 

(lu) If such summons, when tendered, is refused or if the person sen’cd 
refuses to sign an acknowledgment of service or if for any reason such summons 
cannot be sen’ed personally, the Court 'hall, on the application of the party, 
re-usue such summons to be ser>’cd by the Court in like manner as a summons 
to a defendant” 

fXotification Xo. 10128-0., dated the 25th Jiili/, 1928.) 


Rule 8. 

Caticcl ride 8 and substitute therefor the foUou'ing — 

“8- {!) Everj summons under this Order not being a summons made o%'er 
to a party for service under rule 7A f*) of this Order, shall be sen-ed as nearly 
^ may be in the same manner ns a summons to a defendant and the rules in 
Order V as to proof of service shall apply thereto. 

12) The party applying for n summons to ho seni'etl under this^ nde shall 
^fore the summons is granted and within a period to he fixed, pay info Court 
the Sum fixed by the Court under rule 2 of this Onler.” 

(Notification Xo. 10128-0., dated the 25th Jtdij, 1928.) 


Rule 21. 

Cancel rule 21 and substitute therefor the foVoicmg : — 

“21. (/) "WTien any party to n suit is rcquinxl hy any oilier party thereto 
to give evidence, or to produce n document, the provisions as to witnesses 
shall apply to him so far as applicable. 



(70) 


CODK OF CIVIL I’JmCP:DUI{K 


(2) A\lien liny party to a >«tt give- eviilpnci- on hi* own ln‘lialf, the Coiir 
nmy in it« discretion permit him to mcliide iis cnj-t*? in the suit n sum of inonej 
ivpml to the amount pnynble for lnivcllin{r and other expense-* to other with’ 
nes.«c* in (he ease of Mniihir stnndiiijr/’ 

{XolifiraHon .Vo. itatrd the lllli Xoirnihct, HrjT.) 


ORDER XVm. 

Rule 2A. 

Insert tff foUonnn/ ns mle 2-1 

“2A. XotMilh«ljind|njr nnytlntig (‘ontaineil in cliiti'es (/) mid (2) of rule '2. 
the Court may for sufrK.i(.iit n“:isoii po on wit!i tlie iiearinp-, nltiioii"li the ovMenre 
of tJje jMirty having’ t)ie ri"ht to Ix^jin Im* not been roncindeil, and may aj^o 
allow either party to prodmv any witness at nny ttn^e of the suit.” 

(XoH/itnlhn -Vo. dalnl tht Stfi Xtn'nnher, VJ'JT.) 


ORDER XXI. 

Rule 16. 

Ill the first provi-fi mtuet the uonis “ntul the decree -hiill not he cxecuUHl 
until the Cpiirt fin'» hciml their ohjeetions (if any) to it* exi'cution” ami snhslUnte 
therefoi the folloninjr wonN; — 

“and until the Court ha» heard their ohieciions (if any) the ili'cn.T “hall not 
he exi'cuted pnnidctl that if, with the application for execution, an affidavit by 
the (mntferoe admiuinj' the tnmsfcr or an inetrument of transfer duly regis- 
tered he filed, the Comt may nroceeil with the execution of the decree pending 
jhe jienring of such ohjection«, 

{Notification No. 35I0~(f. Dated 3. 2, 33.) 


Rule 17. 

In ‘‘uh-iule (7) cant'd the words “the Court may n'jcct tho_ application, or 
may allow the defect to he remedied then and there or within n time to be 
fixed liy it" and suhsiiliile therefor the following wonls : — 

“the Court shall allow the defect lobe remedied then and there or witnm 
a time to be fixetl by it. If the defect is not remedied within Inc time tixcd 
the Court may ivjcct the application.” 

[Xotiftcathn No. 351G G. Dated 3. 2. 33.) 


Rule 22. 

Add the fo|lowiiig a* «ub-nile (3) , yndpr 

(8) OmiS'ion to issue a notice in a case whci-e notice is „nder 

Hib-rulo (/), or to reconl reasons in a case where notice is dispensoawith 
Sub-rule (2), shall not afiect the jnri-sdiction of the CJourt in executing the <lcc 
{Xnfifiration No. 351G G. Dated 3. 2. 33.) 


Rule 24 

Add the following to sub-nile (3) : — 

‘and a day «>hnH ho *pecified on oi before wliicli it shall be icturned to tne 
Court.’ 


{N(jtificalio7t No. 3J1G dated 3. 2, S3) 


Ai'i‘. 11 !.— <\M/’!“rTA iiKiii rol'irr iiri.Kf 


(Tl) 


Role 26. 

In *-ul>-nilc* (.7), cnncr/ llif ^Ton!« “llin Court mnv re<iiiin- fucli security fruni. 
orim|Ki‘<' «iicli condition* uivm, tin* judpniciit-iliditor t\* it think* fit” ntid' 
fub^l)tiite therefor the followinj* xronl* : — 

“^he Court «hnll re<]tjirc fecurity from tin* j‘udfrim‘iit.4lelitor utile-* ''iifilcient 
ca*e i* i»hoTrn to the contmrj'” 

(.Vofi/icotioM .Yo. (§. .1. 2. 

Rale 31. 

Siil*liliilr the wonl-s “thn*i‘ tnonth'*" for the wonN “-iv nioiitli-” in •‘uli-rulc- 
f2) nn<l (.7). 

(Xotifirfition Xo. •loIG G. Ihilfil .7. 2. .7.7.) 

Rule 32. * 

Snhttifiifr the nonl* “threolmonlh*" for the Mor»l* “one yenr" in piib-rule {3f. 
{Xnlipmlioii Xo. 3ol(t G. /Ai/r/f .7. 2. .7.7.) 

Rule 39. 

Oiml the tvofil- “in the civil priMiii” in -nh-rule (J). 

iXofiprnlion Xo. XWi 0. iMrtl 2.2 -l.i.) 


Rule 45. 

Add the foUowinc to '‘ui)*rulc (1) 

_ “and the nmilienut «lmU deposit in Court «Mch *uin n« the Court «lmll require 
m Ollier to defray llie co-t of wntchiiiff or tending the crop till *11011 time." 

(Xotificotion Xo. 3310 G. D<iUil 3.2.33) 

Rule 53. 

(a) In auh-nile (1) (b) itjsrrf nfterthc word- “then by tho i—ue to -ucli other 
the word* “and to nny Court to which it ha- been tnin-fcrrefl for e.vecu. 
tioii” and also visni therein tiie word* “or Courts" aftei the wonU “ lequesting 
such other Court ” 

{h) In tub-nile fl) (b) (n) cancel the word* “to e.'ceciite it* own decree” and 
siihstiUile therefor tiic word* "to execute llie ntlJiehed decree with the consent 
of the paid dcerce-liolder expressed in writing or the permi-sion of the nttachin" 
Court.” 

(c) In sub-rule insert after tho wonl* “by pending to Pitch other Court” 
tlie word- “ and to any Court to which it has boon triinsferreii foi execution.” 

('0 In sub-rule (G) snhitilitie the wonis “in contnwentioii of the said order 
with knowleilge thereof’ foi the word* “in rontravontion of *uch onler after 
recoiptof notire thereof.” 

(Xotificalion Xo. 3510 G Dateil -7 2 .7.7 ) 

Rule 54. 

Add the following as ‘-ub-rule (.3). — 

“(3) Such order shall take etrect, wheie theit* i- no eon-idemtion for such 
transfer or charge, from the date of the onler, ami wheie there i- coiisideratioii 
for such transfer, or charge, from the date when *iich onler came to the 
fcnowleilge of tlio person to whom or in whose favour the projierty was tran*- 
or charged or from the date when the ouler i* proclnimfxl under suh-rule (2) 
whichever is earlier.” 

{Xolificfiiiaii Xo. 3510, G. tlitletl .1, 2. 33.) 



( 72 ) 


cowk of crvit. mocEnunh 


Rule 57. 

.17/ tlu* follon'In? wonU at the* rml of riik' fiT ; — 
“Unlo"? th:- G.n\rt ^hjiU mnke nn onler to the* coninirr.” 

{Xotiftmtion So. SJIG, G. Djtcd .77.) 


Rule 5B. 

Ail the followni" \Yor»l'« at the end of ^ulvnile (li) 

•'upon such term^ to sociiritv, or otherwi-s.’, n* the Court shall -kvm fiL’ 
.^V oj/C G. Arf'd i\ 30.) 


Rule 69. 

the \Yor.l« “one mleiuLir month** for the VYOr.l* ‘‘5oven d.avs'’ ii 

<ub-mle (‘2). 

(SotififfiUou So. oOlG G. Ditcl 0. 2. 33.) 


Rule 75. 

(o) Insert the following wonl^ in sub-mle (2). nfltr the worils “ where thf 
caip from it** nature docs not uvitnu of bems stored’* ; — 

"Of can he «oM to greater mlvnntuffe in nn unript* .•'tate {e. ff. ns preer 
whe;U.)*’ 

(5) CiM'f/ the word “rtud** between the wonN "tencllntr” nml *^cuttiup*’ in 
■»ub-mle Ci) nml .^mbstitulc therefor the wonl *'or." 

M. SOW G. Drfrd S. 2. 33.) 


Rule 69. 

lu sub-rule G). ern-r/ the words ‘•either owninp such property or holding 
:in interest therein by virtue of n title acquire<l before such SvUe and siiw/i/w/e 
the wonU “whose interest h afTecteil bv such sale (provided that such interest 
has not been voluntarily nequirotl by nini such s.\le). 

(Soli/lr.7tlo» So. S51G. 0. DjtfJ 3. 2. 33.) 

Rule 90. 

{o) Adi the followinsr words to Rule DO (1) 

“or on the ground of failure to i=5ue notice to him ns requirwl by rule 'S. 
of this Order,’’ 

{!>) r„irA lllep^ovi^o to rule DO (Ihnnd si<5'fif«/c therefor the following 

f'rovide-l (i) that no s.ile shall be set aside on the ground of such iii^guLanfr , 
fr.wd or failure unle<«, xioon the facts proved, the Court is satisfied th.it the 
applicant In* snsfciined sub-'tantial iniiiiy by reason of snch irrcgularify, fnW' 
or , 

U'A that no s.ile diall be -set a-ide on the ground of any defect in the prom- 
ii\.it\on of =,dc at the instance of any jvmson who after notice did not attenu 
•It the dniwing up of the proclamjition or of any person in whose presence tlie 
proel.amation wa-« drawn up, nnle«« objection was made by him at the time m 
respect of the defect relied upon.” 

(INot»/ir»7//o;i ^'b. 35IG G. IXiicd 3. 2. 33.) 


Rule 98. 

Insert the wonl~ “or on hi« belialT’ aftrr the worvls “at his instipition’ 
occurring twice. 


(Xotifiration TVb. 351G G. Dated 3. 2. S3.) 



Al’P. 111.— rALCtTTA moil ('OUirT HULKS 


(73) 


Bal« 09. 

h)»'‘rl jJk' m>nl« *1/7 Iifin* n <rflfr iltf «nrtN “in rywJ faith.'’ 

(Xnli’flmfioti Xo. G. fhfrif H. .7?.) 

ORDER XXn. 

Ro)« 11. 

.{'Iff ihf foUo}ntig 

, ‘‘I’fYiviili-*! nlttny* that wlicn* nn AppclhiO* Gnirt lin« mmlt* lui onler ili*pcn- 
witlj s'n’io- of iintifv of ninnsil M|»on n;j>n?--(?ntatives of any person 

'I'-ct';!'.,'.! miller Onler XI^I. nile 14 (.71, UicnptK-:il pliiill not Iiedecmwl to abate 
npiiiivt siirli party ami the ileerts' mn«le on appeal «lmll be binding on the 
estate or the inten'«t of '■iich party.’* 

{KoUfimiinn Xo. iltitcd the 2~>lh July, 1928.) 


ORDER XXZn. 

Rnle 4. 

Suh^Utuie (he irordt “J-Ixceiii as otlienTi-e provideil in tlili Onler,” for the 
\^rth ‘“Wberc there i-* no otlier iKT'^on fit and willing to act ns guardian for 
the suit,” iM ehiufe ( J). 

(XotifraKon Ao 8218-0., dated the 13th June 1027.) 


ORDER XXXIV. 

Role 4. 

Itcnumhtr sub-niles (;)) and (1), n* snlKnilcs (4) and (5) rt‘spectifely and 
tns^i the following ns sub-rule (3) 

“(Si The Court may in it% disewtion direct in the clpcree for sale 'that if the 
Pf®Cj?oil.s of the sale an’ not suflleicnt to p.ay the mortgage delit, the mortgager 
shall pay the balance* pcrsonallj'.” 

(Xot/fieation Xo. 3516-0., dated 3. 2. 33.) 


ORDER XXXIX. 

Rule 1. 

itenumher Rule 1 ns Rule 1 (1) and add the following ns snb-niles (2) and 
( 3 ) :• — 

. . “(2) In case of di«obe<licnce, or of breach of the terms of such temporary 
•njunction or order, the Court granting tlic injunction or making such order may 
order the property of the person gwiity of such disobedience or breach to be 
attached, and may also order such person to he dctnineil in the civil prison for 
^.term not exceeding six months, unless in tlie meantime the Court directs 
his release. _ 

. (3) The property attached under sub-rule (2) may, ivhen the Court considers 

It fit so to direct, be sold and, out of the proceeds, the Court may award sucli 
Compensation to the injured party ns it finds proper nnd shall pay the balance, 
*f any, to the party entitleil thereto." 

(Notiftcaii07i Ko. 33GI-G., dated S. 2. 33.) 


ORDER LXI. 

Role 14. 

/nerr/ the foUoicmg a.<t clause (3) : — 

“ (3) It sliall be in the discretion of the Appellate Court to make an order, 
at any stage of the appeal wliethcr on iU own motion, or, er parte, di-<pensing 

10 



CODE OF cn'ilj PROOEDUnn 


(U) 


with service of such notice on nny respondent who did not appenr, either at the 
neannf' m the Court whose decreo is comphiined of or at any jiroceeding sub- 
sequent to the decnx' of that Court or on tlje loj'id representatives of nnv 
such respondent : 

Provided tlmt — 

(a) Tile Court may require notice of the appeal to ho published in any 
DC\\spapcr or ncwspaixnrs xia it may direct. 

(o) Iso such order shall preclude any such respondent or legal represen- 
- : tative from appearing to content the appeal.” 

{Notification No. S.ViS-0., dated I3th June, 1837) 


ORDER mil. 

Rule 1. 

Insert the following after clause (»X Rule 1.^ 

“(1) a. An order under rule 57 of Order XXI, directing that an attachment 
shall cease or directing or omitting to direct tliat an attachment shall continue. 
(iYoh'/icat/o» No. 3516-0., dated 3. 2. 33.) 


APPENDIX A. 

Form No. 13. 

In the form o) “Breach of agreement to purchase land,” cancel the wal'd 
‘^biglias” and suhstitide therefor the ivords 

{Ruh No. n of 1918) 

■ ■ APPENDIX B. 

Form No. lA. 

Insert the following form and number it as lA : — 

No. lA. 

SUMSIONS TO DEFENDANT FOR • ASCERTAINMENT WHETIffiR TlIE SUIT 'SVII-I. 

BE CONTESTED. . (Order V, rules 1 and 5.) 

- .(nm 

To ■ ' , 

(Name, description and place of residence.) ... . i 
IYkereas instituted a suit 

against you for ' ' , ‘ ' you are hereby summOMd to 

to appear in this Court in person or, by a pleader 'duly instructed, and able 
answer all material questions relating to the suit on the day or i » 

at o’clock in the noon in order that on that day y®.^. j 

inform the Court whether you will or will not contest the_ claim 
whole Or in part and in order that in the event of your deciding ^ i x. 

claim either in whole or in part diieclions may be given you ns to t _e 
upon which your wntten statement is to be filed and the witness or V 

upon whose evidence you intend to rdy in support of your defence are lo 
produced and also the document or documents upon which you intend to re V 

Take notice that, in default of your appearance on the day before-mention , 
the suit will be beard and determined in your absence and take fisher 
that in tlie event of your admitting the (^m either in whole or m P^rt ti 
Court -will forthwith pass judgment in accordance with such admissions. 

Given under my hand and the seal <rf the Court, this “^y 

of . - 19 . . ' 


Seal. 


Judge. 



AIT. III.— CAMXTTA IflOl! COITITT niTI.Ks 


Noncn, — Ifjou niltnU tho clrtim nthrr in witnio or in p.'irt yon ?!ionM 
oomo prcpaml to pay into Court tin* nmnoy «luo by virtuo of •'iirn nr!mi««ion 
i^lhr mth the of tfio ^wit, fo nvonf oxccntion of anv •fccrr<* wfnofi 
may l>o pao^otl nfrain*-t jcmr ix'w»n or proivrty, or Ik)|1i,” 

{Xuitfimilou Xo. i2VJUn., ilatal Ihf 2.Wi Aii^iifl, Iff27). 


luarri (hr trvrth “(or proof of ibo nliovo bnvinpr Ixvti duly nmdi* by tin* 
ucchration of )*‘ rtHfr thr trorth “proof of the above having 

ooen (Inly taken by me on the oath of 

iXoUpniUw Xo J0/2S-O,, fiaKd the 2r,lh JnUj. 1928.) 

Form No. 11. 

ihf /?)Wo»r»»i 7 fnr thf rjristing Form Xo. It 
' “Xo. IK 

Dlxiaiution or rnoaie.H-onr.vim to acc«mi*aky llnrunv of a Sfmmons on 
X(5Trrn. (Onlcr V, rule 18.) 

(Ti/M) 

. ^ ,n proeo«<.«crfcr of tbi- Court declare;— 

U) On th(j day of 19 I received a snmmon«/nolice 

>8<ued by the Court of In «uit No. of 19 in the said 

dated day of 10 for service on . 

(2) The said ' • wan at the lime personally known to me, find, 

1 served the ^nid ^nnimonf/noflec on Wm/Jier on the 

of 10 . at about o’clock in the noon 

^ bv tendorinj? a copy thereof to him/her and lequirinp 

ms/hep signature to (he original Riimmons/notice. 


(a) Here state whether the pet?on «erTed, signed or refused to sign *tho 
process and in whose presence. 

(ft) Signature of process-server. . • 


^(2) The said not being personally known to me 

pointed out to me a person whom he statw to be the said • » and 

1 served the said «ummon«/notJce on him/her on the day of 

19 , at about o’clock in the _ noon at by 

tendering a copy thereof to him/her nn<l requiring his/her .'JgTiahire to (he 
original summons/notice. 

(a) 

(a) Here state whether the person served, signed or rcfu«e<I to sign the 
prt>ee!?5 and in who-'c prr^cner?. 

(ft) Signa*ure of process-server. 


(2) The said and the house in which he ordmanly resides 

being personally known to me, I went to the said house, in and 

there on the day of 10 , nt about o clock in 

the noon, I did not find the said 


(a) Enter fully and c-Tflctly the nifuiner in which the process was served,' 
with special rcferen(;o to Order b, nJes 15 and l^. . 



(76) 


CODE or CIVIL rnoCEDUJJB 


(fe) Sigtiiiturc of i)rocc-’s*«onTr. 

Or 

(2) Ono at _ pojntotl out to^ me 

which ho 8iiiil wag tlic hou^'O iti which onlinarily re-'ulo''. i 'hd 

not find the said there. 


(fi)' Enter fully and exactly tho manner m" which the proccg-' wa** '^cn'cti, • 
with special reference to Onler 5, nile^ 15 and 17. 

(A) Signature of proco«s-server. 

(Or) 

(3) If substituted scr\’ico has been- onlerwl, state fully nn<l exactly the 
manner in which the summons was Por\'cd with special reference to the tern 9 
of tho ortler for substituted sendee.” 

UVolificathn No. 10428-0., dated the 23th Jidif. 1928.) 


APPENDIX D. 


Form No. 1. 

Ox<uxl the tahk under the heart ‘■Co^f< of suit" in Form Xo. t ami nh.ti- 


tide therefor the following 
“Plaintiff, 

Rs. A. 

1, Stamp for plaint 

2, Stamp for power 

3, Stamp for petitions and 
affidavit^ .... 


4. Cost of exhibits 'including- 
copies made under_ the 

• Bankers’ Books Evidence 
Act, 1891 .... 

5. Pleaders’ fee on Rs. . 

6. Subsistence and travelling 
alloArances_ of witnesses 
(including those of party, , 
if allowed by Judge) 

7. Process fees 

6. Commissioners’ fees , 

9. Demi-paper 

10. Cost of transmission of 
records .... 

11. Other costs allowed under 
■ the Code and General 

Rules and Orders 


Defemlnnt, 

Rs. A. P. 

1. Stamp for power 

2. Stamp for petition? and- 

affidavit? . . , . • 

3. Cost of exhibit? including 
copies made under the 
Bankers’ Books Evidence 

Act, 1891. - . 


4. Pleaders’ fee . . • 

5. Subsistence and travelling 
allowances of witnesses (in* 
chuUng those of party, if- 
allowed by Judge) ' . 

C. Process fees , . • 

7. Commissioners’ fees . , 

8. Demi-paper 


9. Cost of transmission of 
records . . • ■ 

10. Other cost? allowed under 
the- Code and General 
Rales and Order? 



rAiT. iti.— r.M/'iTTA moil couirr hulks 


( 77 ) 


12 . 


Ailj'tiininirnt not 

paM in m-Ii (lo Ik* niM'*'! 
or H'* tin* no-t* 

may Ik*) 


II. Ailjournmont ro®!-* not paid 
in ra^h (lo ho diHliictctl 
or nddo«I fl® tlio C3i«p may 

Ik* . . . I . 


{Xofifir^thu -Vo. l.yjCi-O., ihlnl the Illh XoicmI'/'r, W2T.) 


Cauctl Ihe tdhlc tin/Irr tin 
therefor thr follmrtnrj : — 
“Pl.ainliff. 

II- 

1. Smmp for pl.iliit 

2. Stamp for ivtwr 

3. Stamp for jictition® 
and nfiidavit® 

4- Co«t of pxliiliit® inrlti- 
tnp copic® made under 
the lianker*’ Book'* 

Eridenee Act, ISOl . 

6. Pleaders' fee on K®. 

C. Subsistence nml tm* 

TcIIinjr nllowance of 
witne««e® (inelmlin? 
lho«e of party, if 
allowcsl hy .Tudpo) 

7. Proce8«o fee® . • • 

8. Commissioner® fee • 

0. Demhpaper . • 

10. Cost of tmn<nn®«ioii 

of record® . . • 

11* Other co«ts allowe<I 
under the Code and 
General Buie® and 
Order® 

12. Adjournment co®t® 
paid in ca®U (to be 
added or deiluctcd a® 
the ca«e may be) 

2. This rule will come 
iXoUfeation No. 1 


Form No. 2. 

hrml “(VI® of Milt” in Form Xo. 2. and suhstUute 


I)«*fciidanf. 

r 

1. .^lamp for jiower ^ . 

1. {?|:iiup for petition® 
nnd iiffiduvU® . 
eVt of exhibit® incliul- 
ill}: copie-* made under 
the Illiiker®’ Book® 
Kvidence Act, 1&91 
Pleiider®’ foe 

Subsistence nnd tn'vcll' 
Inyr nllowancc^ of wit* 
iiC'S'c® (inchidinff tho«e 
of party, if nllowed 
bv Judge) . ; 

Prooc®® fees 
Commissioner®’ fw 
Dcini-papcr 

Cost of irnneml®sion of 
rccoid® 

Otbei eo-'ts allowed 
under the Code and 
General Rule® nnd 
Orders 

Adjournment cost® not 
paid in c-t^h (to be 
dwhicleil or add«l a® 

Ihe c.a®e may bo) • 


into force from the 1st January, 1928 
■,26d’f}.. dated (be llth Xoiember, 1D37) 


appenpix g. 

Form No 9 


/n the form of ‘■Deerro in Appral,” emirrl IIk riords from 
of Appeal” lo “the follouing reason®, namely 

(Fidr No II of WIO) 


“Memorandum 


Cancel column* 
following column®- 


appekdix H. 

Form No. 14. 

2iJ to 27 of Form No. 14- 


■and snhsiiiute therefor the 



Execution. Return of Execution?. 


ns) 


CODK or CIVJI. pltOCKDUIlE 


oijj *o«i ji jiiitt uot* 

'Uooxo Tij Jopjo 5 «unj 2 « *X«t! ji ‘prodcl^’' ^ 

1 

1U01X.1 It'IJAl 

oj pirn .< 1(41 Vnonprujtn iiopipid jj ^ 

! ■ 

•pt»=op 8\ uot4\i»l ^ 

Xx[.NV jniu onp jijjs joipij Jo innoniy — 


•ju.-nitXKil |>u« ^ 

ump joijjo ‘iituioj wipo )o njtmijf — 


*qi lu XiTj? JO pojj.w! nip |tGf 
<4 popumuoo jj * •5011 Xqn ^iouji ‘jnj| 
o? pojpuiufoo 


•|ioi«auu ^ 


•jjnoo ojui jHUil nmotuy E:; 


•XuB j! ^ 1 

‘pajJodai ttoijDiyspu? pii« spiawtjsnfpy 


'§1500 JO lunoinv ^ 


•paims oq d lunoure ‘piqii ao^ ^ 


•apeui Jopjo luoqai ismuSy ^ 


•uopiod juqAi ‘pd^TRiS loa joqoj 5,, 

JO iioiiJod JI 'joaiaqi aj'Jp pin; Jo^O 


•paiurep ^ 

^Tjnoure ‘Xauoui ji -jqSnos jaip^ 


•UOpTSOfl^^J® J® 

aqi pun jaisiSw— nojiroqd'dB uo^naaxa 
jad SB tioiiBOijddE* nopnaara jo 'on 



RULES MADE By THE HIGH COURT OF JUDICATURE 
AT MADRAS UNDER SECTION 122. 


ORDER m. 


Rttl« 4. 


ule (I) tin* wofiN with In'* si^mturc in his owji hnnil’ 

ib'titutcsl for tlio wonls “in \vriiiii<j sijjncHl” nntl in Sub-Rule (2) 
i ilocmnenl mb'cril>o<l with lii< siffnnture in his own haml” have 


In SuIhRuIo 

have been fub'tuuu-n mr me woni-* 'in w 

the wonN, .“a ilocmnenl mb'crilx^l with Ins sipnnture w.... 

heen substitute for the Monl- “a ttritintj sigiutl” by P. Dis. 535 of 1928. 

The following ha** Uvn n<liIo<l a*» Sub-rule (6) in Madras by P. Di«. 51S 
of 1923. 

fC) No Government or other ple.tder appearing on behalf of the Socrelaiy 
for India in Council, or on bolialf of any public servant sueil in his 
official capacity, “hall lie n.'quircyl to pre-M^nt any* document empowering him 
to act. 


-Vofe ; 

The amendments to old Rnle 4 (3) and the insertion of old Rule 4 (4) 
tnude in Madras by Di«. 1241 and lokl of 1925 have been nhrognted by tlie 
substitution of new Rule 4, Sul>-Rule< (1) to (5) for the old Rule by Act 22 
of 1920 and by the addition of Suli-Rulc (6) by P. Dis. 518 of 1028. 


Role 5. 

.1/ the end insert the folloiang •*— 

“£^/o«oho«.— Service on a plwder who does not net for his client shall 
not raise the pre«umption under tins rule.” 

at 0. a Xo. J8I0 of 192G.) 


ORDER IV. 

Role 2. 

In Order r\\ delete sub-ntle (2) of rule 2 added wider Dh. Xo. 90S of 
1912, and re-mimber the existing rule 2 (I) ns rule 2. 

{G. 0. Xo. 3G0G. Law {General), dated 6th August 1928.] 


ORDER V. 

Rule 5. 

Delete the first j>aragraph and sttbsiilulc iite feAloiving in htu thereof : — 

“5. The Court shall determine, at the time of )=?uing the summons 
whether it shall be — 

(1) for the settlement of issues only, or (2) for 
the defendant to appear and state whether he contests 
or doe.s not contest the claim and directing him if he 
content'* to receive direction** as to the d.ite on which 
he 1ms to file his written statement, the date of trial 
and other matters, and if he does not contest for final 
disposal of the suit at once; or (.3) for the final disposiil of the suit ; and 
the summons shall contain a direction nccoitlingly,” 

(P. Dis. Xo. 7 of 1927) 


Sommoa* to be either 

(1) to Settle issue*, or 

(2) to ascertain whet- 
her the suit is contest- 
ed or not or (3) for 
final disposal. 



( 80 ) 


conn OP oivin I’nocnniinn 


Delete the icoi(h“t\w clofcixiinitciiniiot Ik* foutul” niifl in lieu thereof insert 
the wiirds ‘Itlii* (lofcndiint i* uh-cnl.” 

{If. O. C. Ko. WIO of nrjo.) 


Rule 18A (new) 


Insert the folUncimj as rule IHA : — 

“ A Di'^trlct within the >ne:uiinj 


, of the Jriulm‘‘ Civil Court'' Act, 

1R7A i»«v «Ipiofr«>to to the Clilef JIini®tennl ofilcer of 
'• the Di'^triet Court tin* power to onlcr the i-'UO of fr<‘'’h 


Chief Ministerial Offeer, 

District Courts, may be 

ous H to the ( nvet that llu' 

not H*rve<l iiiul the phimtiil <loe'< not object to tin- J-^uc 
of fresh summons within seven dnys jiflcr the return hiu* hcen notine<l on the 


jlefciuhuit wii'' 


notice board. 


{P. Dis. Xo. 777 of miK) 


Rules 25 and 26. 

HuhstiMe the follou'in^ for rules 2’t and 20':-“ 

“Sa. Whore the (lotondaiit rewlca out of BrilUli Itiilin and ha' no Agent 
, in llritMi India ('nipoKereil to accept service, llio suin- 

Service where defendant |,ion*» nmy Ik* rt(ldrf««etl to the (Icfcnilant at the pwre 
resides out of British rcsidmir and -ent to J»ni by posf^ it there 

India and has no Agent. -J t.omnuinic«lion between such place and the 

place where the Court is situate : 

Provided tliat if, by any nrrangoinent lielnron 
the Province in tvhich tlie Court is'uiw the Z snm- 

Gevornment of the foreign territory in nhich the ilcfcndant 
inons can be served hy on ofSeer of.lho Govcrninen of s. eh ™ 

summons may ho sent to such officer in such manner as hy tho smd arrange- 
ment may have been agreed uj»on. 

2G. 'Where— 

(a, in the exercise of_anyWg..j^^^on_v<^dJ„ 

Service in foreign terri- been npi>ointed, or a Court has been cstabhshei 
tory through PoUtiwl continuctl, with power to sen’e a summons jssueil 
Agent or Court or by Uy a Court Under this Codo in any foreign territory 
.p.e..l .rr.osm.nt, defendant rcsides, or 

the Gazette of 


(6) tho Governor-General in Cmiiicil ■■„„d not 

India, declared, in respect of any Ckinrt situate in any fK .Jf ‘ ^aforesaid, 
establiBhed or continued in tho cxciciM! of any such “ j“ this 

that service by such Court of any sunimoiia iBsued hy a Court umler 
Code shall be deemed to bo valid service, or 

(c) by any ntrangement bctivcen the laical Government of the P«7'"f p." 
ivhich the Court issuing the suniinons is situate and the Government of U 

foreign territory in which the defendant nsides tho summons can DC ens 

by an officer of tho Government of such territory, 

the summons may he sent to such Political Agent or Court, or 51=“* 
manner ns may have been agreed tipon to the _ proper officer ol tlio uoyor., 
ment of the foreign territorj’ by post or otherwise, for the purpose ot fc 
8cr\'ed upon tlio defendant ; anti, if the summons is returned wm 



Ari\ nr. — .madras iiroii coitrt rir.ks 


(fil) 


onilor^mont hv mrli PoUtiral Appiit or liy tlir Jiulpo or otlinr ofiiccr of 

Oio (’ourt or l)V llio oflirrr of tho Govemmrnt of tin' forrijrii (orritory thnt the 
Kummoii'* lin« lH>on kt.'oiI on tlio •lofonilanl in nininicr lien'inbeforo <Hrrctc(l, 
Mjrli Pinlorv'mont «liall Ik* •li'Piiiol to lx* ovMcnoc of -frA'l''o,” 

Xo. -in of 


Itules 27 and 28. 

Iti nil/- 27 np/T thf tronh “ft'nd il’ tturrl the v'onU “by rcpi'tored post 
p^op.^^<l for nckno\\l(vl^nicnt," 

hi rulr 2S aprr th^ trorrf* ‘‘^hall ‘>pnd” insert thr irnrih “by ro/ji'tored post 
pri'panl for ncknowlo<l;ritiont * 

(/)/i Xo. 200 of mm 


Rale 29A (new) 

In^trt o« ri/fp 20A : — 

“2nA. Not\\itli't:in<linff imythinjj confiuno*! in the forcpolnfr where 

the «lcfpn<!ant i« n pviblic officer (not holonjjinj? to His Mnje-ty's imlitnry or 
naral forces or His Mniosty's Indian Marine Service) suc<l in bis official 
capacity, scn-icx' of «iimmon« ‘•haU Ik 5 made by fcndint: a copy of the sum- 
mons to the defendant by rcyi'tered post prepaid for acknowIe<lgment together 
with tliG original sutnuions which the defendant ®Iiall “ign and return to the 
Court which tlic «uinmon«.” 

(Dh. Xo. 200 of 1912.) 


ORDER Vn. 

Rule 9. 

In ntlr 0 aper the iroid “and” oceurntiff in the third hne delete the 
and the fne umh folloicmg vh, plaint is admitted am/ insert the 

f^preseion “along with the plaint” aper Vie u-ordb shall pre«ent. 

{H. 0. O. Xo. 1810 of 1920.) 

ORDER IX. 

Rale'13. 

Re-minther mlel3 a^t of rttle 13(1). 

(Dis. Xo. OSl of 1914 ) 

Insert the folhmng as proviso iosuh-iuU (1):— 

“Provided further that no Court shaU set aside a decree 
merely on tlio ground that there ha? been »■> 

Summons, if it be satisfied that the defendant had noti^ of the date ol e 
ing in sufficient time to appear ami answer the plnmtitt s claim. 

(R. 0. a No. 1810 of 1920.) 

Add the folhiohig as sub-riiU (2) : — _ 

“(2) The provisions of section r» of the Indian Limitation Act, 15)03, shall 
epply to applications under sub-rule (/)-” 

(Dis. Xo. 621 of 1914.) 


11 



(82) 


coDK OF Civile rnocKni/io: 


Rule 15 

I. M(i the fiiliou'infl ax rule lii of Onlrr JX of the Oxlf of Civil 
Procedure 

“15, (1) Rule'i 0, 13 and ^ M apply viulatit mutandh *0 tliose 

_ ^ . piwocdinffs in execution falling \\ilhln section 17 of 

Setting aside tx parte ^rliJeh notice to the opposite party U 

Code. 


orders in execution. roquircil tinder tlic pj^viJ^ions of tin* C« ... 

(2) Stdijoct to tlio provisions of ?tili-ni!e (2) of nilc 13, an appHcatioii 


under this rule shall be made tvithtn thirty thiys of the dale of the order, or, 
where the notlco was not duly n‘n*c<l, of the date when the applicant lias 
knowledge of the order.” 

(Doled Gth MnrcJi 1033) 


ORDER Xn. 

Rule 6. 

Pc~nunihcr the exixtinq ruk G ax .xub'rulc (1) nvd insert ihr follou'iny as snh- 
rules (2) aud (3) 

“(2) The Court may iiI.-*o of iU own motion make such order to give such 
judgment as it may consider ju«t, having due regard to tlic admi««ions made 
bv the parties. 

(3) "Whenever an order or judgment i« pronouncwl under tl; 
this rule a decree may bo drawn up in accordance with such 
ment and bearing the same date ns the day on which tlie onlf 
was pronounced.” 

(/?. a a xVo. 1729' of 7020.) 


0 provisions of 
order or judg- 
r or judgment 


ORDER 2in. 
Rule 7. 


bVSuroed .hioh by force of tbo decree 

has become wholly void or useless. 

(Dis. No. 434 of 1916.) 


Rule 0. 


Add the following a.^ Sub-Hule (2) : _ , 

“Subject to the provisions of Rule 8 where a 

by a person who is not a party to the suit and sncli nroducc it 

return of the document as hereinbefore provided and be^ recorded 

whenever reiiuired to do so. the Court shall, ^cept for roa ons ^ 

by It in writing, require the party on rSiTFor 

produced, to substitute ^vith tlie lea^ possible delay a ® to 

original, and shaU thereupon 'cause the original document to be return 
the applicant and may further make such orders as to costs 
thisbeWfas it thinks fit. If the 't so provided withm 

fixed by the Court the original document shall be returned to app 
without further delay (Vide Fort St. George Gazette, dated 27-Wd3i, lu x , 
P. 178.) 

Add the following as sub-nde (3): — .. 

(.9) “Eycry application under the first proviso to sub-nde (1) f|\fe 

be made by a verified petition setting forth fact** _ justifying the im n 



Arr. 111.— MAinu*' iiinii coirirr nui.i:s 


(83) 


n'tnm of iln' oriptjnl inol th<‘ Court mny ninkr eticli or»lcr n* I't fliitiks 
nl for ro‘|s of niiy nr nil tli^' to tin* npplirtioti incluflinfr ntiy co®t>' 

‘inridcntAl to tlic pn’pnnilion of llio r«*rilfio«l copy In* he for tlic 

oripinnl’ nnil mny fitiihcr dirvet that niiy party njpiin'-t «lioin nny order 
for m-ja i« mndc ulmll linvc “iirli n>-i-, if pahl, ‘inclndtsl n® co«f® in Ihe 
ca»rao*." 

iV.». mi of l!f2J.) 


ORDER XV. 

Rule 2. 

rulr 1* o* ^tili-niif 2 (I) nntl iiivrrt ihr folloicmg o? sub-mk 

*“ (2) ^\^lcncvor a jiid;;inotit i® pn>noiiiico«l under the provision® of tlu® rule 
a decree may Ik* drwvn up in acconlam-e wilh «uc!i judpnieiit bearing: the «ame 
date na the day on whieh the )ud(nnent nn® pronouncc<i.” 

o. c. Ko.ofi72fiof me.) 


ORDER XVI. 

Rale 4A (new) 

Intcrl the followiuj at riik 4 A after rule 4 . — 

‘‘4A. (1) Notwltlistandinj? nnythinp containe<I in the foreg:oing rules, in any 
s . , . 1 / **”t l*y against the Secretary of State for India in 

nnhUr* ..L, Council, no payment hi accordance Avith rule 2 or rule 

M wStBCMe* in''iuU»"to required when an application on behalf of 

which the Gov«mfn«nt i< Government is made for summons to a Government 
K party. sCH-ant whosc salary exceeds Rs. 10 per mensem and 

Avho«c attendance is required m a Court «itunto more 
than five miles from his headquarters ; an<l the ex^nses incurred by Govern- 
ment in respect of the attendance of the witness snail not be taken into con- 
sideration in determining costs incidental to the suit. 

(2) In all cases where a Government servant appears in accordance with 
- this rule the Court shall grant him a ccrtifioite of attendance, 

C/>w. Ko. 1207 of 1918.) 


(i) ORDER XVI. 

Rule 4A (2). 

Substitute the following for 0. XVI. R. 4A (2) : — 

4-A (2). AVhon any other party to such a suit applies for a summons to 
such an officer, he shall deposit in Court along with his application a sum 
of money for the tnivclUng and other expenses of the officer according to the 
srak jtrescTtbcd by the Governiuent under tr/ioni the officer vi serving and shall 
al®o pay any furtlicr sum that mny be required under rule 4 according to 
Uie same scale ; nn<l the money so depo®ite<I or paid shall be credited to 
Government. 


r. Dut. No. 22 of 1932. 



CODH OF Civile PROCHDUnE 




ORDER XVm. 

Bale 2. 

the, nul of rale 2 inycri the following ‘^Exphualioti” 

“Erphvintion . — i^otlnnfr »» ll>H rule rfiall alffct llio jtiri'ilk-tioii of tin- 
for rort^o/iji to be recortictf in' writing, to direct niiy party to cxnniino imy 'vit- 
nc'^s lit any stage.” 

(/.» a C. AU 1730 of 1936:) ■ 


ORDER XX. 

Bale 1. 

The cristinr/ ntl'' 1 h re-niiM'trre/l nt siih-ru!/' 1 (1) mi'l the following h 
a<t xuh-rnh (3) 

% 2 ) TJ)i> judgment may be pronounced by lUctation to a .diorthiuid writer 
in open Court.” 

(OK tVo. 1S70 of 191 f) 


Role 3. 


5’H6stitu<c iht folloa'in^ for rule 3: — j i >, 11 

“3. The judgment shall bear the date on which it he Altered 

h© signed by the Judge and, when once signeih. shall not iA 

or nifdod fo, save as provided by section !D2.or on renew, provgl al^ 
where the presiding Judge pronounces his so ntonoanced 

55horthand writer in open Court, the tnmscnpt oifrned 'by the 

.fihall, after isuch revision 'ns may be deemw -neoe-sary, J‘\r^ Y 

Judge.” 

(Dwf. lYo. 1680 of 1917 os nmcM on S-oSO.) 


ORDER XX. 
•Rule 6 <1). 


8nb^titute the following . . 

(1) The decree shaU agree wth the judgment It f f)J,^contam th^ 
_ number of the suit the names and descnptioi^ 

Content, of decree. addresses for service and ot tn 

claim, and shall specify clearly the reUef 

the suit {Vule Fort St. George, Gaxettee, dated 31-3-31, Pt II, p. 607.) 


Rule 6 (3A) 

In rule G. after suh-rule(I) Ike fottoioiiig shall bo inserted as sub-rule (3A) 

“ (SA) In all cases in which an clement of cliamperty or 
proved, the Court may provide in the final decree for costs on a y ” 

approximating to the actual expenses reasonably incurred by the (leienuaui. 


(/?. 0. a 'No. 3019 of me:) 



AIT. Ill — MAl>ii\'' iiioii riUM.T Kri.ns 


(sr.) 


Kttlc 11. 

Suhtfilulr thf foU'xiht^ for n»//* II z — 

IJ. (/) WIh'H' nri'I in ^ far n- n ihvit-o 5- for tlic piniiiont of nioiipy, tlie 
CVnirt may for any mniri<'nl r-a-oii nl tlio Iihk* of pa‘-<uijr tlio dccrco order 
dial naymrni of llio ninnimt docniil Miall lie po-lponoil or «hall l)_o mndo by 
in't.almcnt's "illi or witlioul inten-'l, iiolwitli-tjindin;' ntijdiinfr coiitaiiie<l in (he 
contrarl under uldch tlio luonoy |•:lyal»l^^ 

fl’) After the jia»-in;: of any ‘‘Uefi timxx* the Court may, on the application 
of tlic judfmieiilwlebtnr ami nfrr notirt to the dern’o-holdcr, onlcr that payment 
of the amount dem-eil eliall Ik* |»n*.|i>one»I or f*hiill he made by instalment's on 
Well term* as to the paymrni of interest, the atmchnicnt of the property of 
the iu'l^nent-sh'btor, or the taking; of n-airity from liim, or othcniise, as it 
think* fit" 

(7|’. O. f\ A'». of VJ'JO—in »/-< aiuanln! IW 


Kule 12. 

Aild l!ir full'iit iiif/ to t iilf IJ ■ - 

^ “GO Wh<*re an A]*pellalc Court «lin“Cts such mi inqidiy, it miiv direct the 
^urt of Fin-'t lu'Umcc to make iIm* inquiry ; and in everv case tiic Court of 
First Instant'o I'hall, ou tlie application of the deoreolioldcr, inquire and pass 
the final iloeroe.” 

(/^s. Ko. r>:,o of Iffll.) 


ORDER XXI. 

Rule 2 (2) 

Sub^liliite Ihr foUoiciiuj foi (ht exhting IJi/lc S {S) 

Anj' partv to the *ui(, oi hi« le^I repre«onmti\'e« or any peison who has 
become «surety for the deonv debt also may inform the Court of such payment 
or adjiiMment ami apply (o the Court to issue a notice to the decree-holder 
to show 0011*0 on a dav to be by the Court, why such payment or 
adiustmmt "lioiilil not lie' rreonM ii' certifini, nnd if, nftiT «ervico of such 
ootice, the decree-hohler fail* to show cau=e why the payment or a(iju«tment 
should not bo n*corded as certifiwl, the court shall reconl the same accordinglj 
(/?. 0. C. Ko. 4955 B. 1. of 1930) 


Rale 11. 

In sub^niJc (2) of lulc 11 between clauses (0 (g) insert the following new 

clause 

. “ OD whether the orginal decree-holder has transferred any part of hi* interest 
la the decree and, if so, the date of the transfer and the name and address ot 
-the parties to the transfer.” 

(P. 7h?. iVo 77(, of I’rJH) 


Hale 22. 

In rule 23 between sub-rules (I) and (2) uiscrl the fulhning 
“ (Id) Where from the particulais mentioned in the application in compliance 
with rule 11 (2) (jf) supra or othemise the Court has information that the 



(S6) 


conr. OF CIVIL rnocKPUKK 


original dccree-holijf’r ha*! IntnfMn*<! any part of his intcrp^t in 'tla* ilocTrr, 
the Court shall i»sijp tjoIIop of the application to all parlies to f-ueli tmn«fcr, . 
otlier than the petitioner, where he is a party to tlie transfer.” 

In siih-rtil/' (1) of riih 22y a/ler clause (U) iusrri the foUoiriug : — 

• “or (e) where the party to the rieem? has hi-on ileclarccl inpolvont, a{n»h''=t 
the Assjprnee or Receiver in insolvency.” 

{P. Dh. Ko. 770 of W2fl.) ' 


Bole 25. 

Aff(f Ihe folloiring prut'fio to ciause (2) - — 

“Provi<lc(l that an examination <»f the ofiiecr enlrus(c<l with the execution 
of a prows-j hv the Jvnrir or the Deputy Nazir nniler the ttencral or ^pecuil 
orders of tlic Court f-hall he «lceme<I ^to he -uffieient compliance with the 
requirements of this clause.” 

(Dh. Ko, 2282 of mo.) 


• Buie 25 (2). 

Insert the. U'orfh “or cause him to be examined by any other Court after 
the word’s "examine him.” 

(Dis. Ko. 1752 of J9ir>.) 


Btile 39. 

Delete the present sub-rules (4) and (5) and substitute the following . ^ 

C4) Such sum (if any)- as the Jwtgc thinks 
^d cost of conveyance of the judgmentHlcbor for his w ^utd 

house to the civil prison and from the civil prison, on his 
place of residence together with the first of the payments in • i ojjnlj 
sub-rule (5) for such portion of the ciurent month as ‘ P.? {.* 0 ^ ia 

he paid to the proper officer of the Court before the bp 

committed to the civil prison, and the subsequent payments rd 
paid to the officer in charge of the civil prison. ^ 

W Sums disbursKi under iWs rule by the <ie™e-holder for the sute-teucc 
' and cost of conveyance (if any) of the judgment-debtor .shall be rieomefl 
costs in the suit.” 


Buie 40. 

Substitute the following for rule 40 1 — 

“40. (J) When a iudgment-debtor appears before tlie Court in 
a notice issued under rule 37, or is brought before the -nears 

arrested in execution of a decree for the payment of money, and '*■ f 
to the Court that an insolvency petition ha*? been presented h/ or agin 
judgment-debtor or that the jirdgment-debtor is unable from poverty 
.“umcient caus-e to pay the amount of the decree or. if that amount is p.y 
by instalment*!, the amount of any instalment thereof, the burden oi P^ , 
the inability to pay being on the judgment-debtor, the Court may ^ V 

term*’ (if anjq as it thinks fit. make an order disallowing the application 
nis arrest anci detention, or directing his release, as the ca=e may be. 



ATP. IV- -MAMrvs iiinii <-opirT lu'i.K'; 


( 87 ) 


(?{ mnkitij: on onl.T iiti.W -iilonili- (0, llio Court Ml luko Into 

ron«iil<’ralion nny nllr-triUiiin of tho •It'cni'-IjoMrr loticliinp ntiv of tbo followiiiir 
mntlrpj, namclv r- . t. 


(n) tlio ilocni* Ix'inc f<'r n <-uni for winch the jinlpnicnt-^lclifor wa-> bound 
in nny fiilnclarj’ r:ijMcily to nccouiit; 

(/') the Inin^fcr. oniotilinenior n'mo\':iI by tlio jiulRincntHlobtor of any 
part of JjN f»n7/n‘rt\* after the of the of the stilt In 

wnicli the ilo'ree wan or the comiin««ion by him after that 

•late of any other act of bail faith in tehitlon to hN iironorty, 
With the obji'ct or cfleei of olHinictin? or delnyin" the tfecree- 
hnldcr in the rxi>eiitioii of the decnv; 

('■) any undue im-ferenee civeii by the judeniont-tlchtor to any of his 
other cre'litor-' : 

(d) refusil or neglect on the part of the jud"nient'dcb(or t(5 yixy tlie 
amount of the d»‘onv or some part thereof when he has, or since the 
date of the deonv ha-» had, the means of paying it ; 

(0 the likelihofvl of the jiid^mentHlehlor ah-condinp or leaving the juris- 
•liclion of the Court wltli the ohjt'ct or ctlect of ob-tmcfiiifr or 
ifelayiajr (hi* dirri^*-hoIdcr In the execution of (h{« (fpcrec. 

, Wiile nny of the niattors iucntiom*il In sul>-rule (2) are beinfr considered, 
•P® m Its dNcrolion, onlcr the judgmcntMlebtor to bo detained in 

tap cml prison, or Jeave him in the riJ«lo<|y of an officer of the Court, or 
release him on hU furnisliin? ‘-cenrity, to the eatisfaclion of the Court for his 
appoamnce when rciuirc<l hy the Court 

("0 iudfjnu‘nt-<lchtor releit'ed under this ml© may he re-arre-ted. 

(5) JVhen* the Court does not make an onler under sub-rule (f) it shall 
cause the judgmenulehlor to Iks arresteil If ho has not already been arrested 
and, subject to the otlier provision of this Coiie, commit him to the civil 
prison: 


_ Provided that, m order t(7 plve the ludpinenUlebtor an opportunity of satis- 
fying the decree, the Court before malcmg the order of committal may leave 
thejudgni(int-del)tor in tlic custody of an officer of the Court for a spccificxl 
period not excectling ten day.s, or release him on his fiimisliing security to tlie 
satisfaction of the Court for hia appearance at the expiration of the specified 
period if the decree he not sooner satisfied. 

Wlien the Court «oes fit to leave a iudgmcnt-ilebtor in the custody of an 
officer of the Court and the j'udgment-uebtor does not pay the costs incidental 
to such mtormetliatp custody, it shall be competent for the Court to rcquiiu 
the decrt*c-holilor, on pain of hia application for arrest being disallowed, to 
pay into Court such sum ns the Judge deems sufficient to cover "ueli co«t.s 
including batta for procr-s-H-rver, siibslsicnce of the jndgment-dehtor and co«t 
of conveyance, if any , and “Uins dj«biir*e<I bj' the dccrro-liolder under this 
proviso shall be deemed to he co«ts in this suit 

(5.(J) During the lempoiury ah-cuce of the .Tudgi* wlio i-suwl the warrant 
under rule 37 or 3H, the wiirnint of eommiftaj may l>e .signal hy any other 
Judge of the same Court or hv any Judicial Ofliivr sujierior in mnk who has 
jurKdictioii over the sinni' lueiiliiy, or where the am’-t is made on n warrant 
issued hy the Dlsiriet Jnilge. tin* wnmmt of ('ominitPd may he signeil hy nny 
Subordinate Judge or Dislricl Mtin-if, cminiwensl m writing hy the District 
Judge in this hehulf. 

(G) No jndgmi'nt-dchtnr sliidl Im* mmiiiiltisl to the civil prison or brought 
before the Court from the pri-oii to which ho has been committed pending 



( ) conn or civii. ^^ocE^u^!E 

Iho o( my of il„. manors mrnlimio,l in siih-nilf (3) mlos-- an.! 

unW tlio il«T<\'-hol.irr pars mio (.’onrt sncli sum as the .Tillin' mar thirl 
Miffii-ii-nt ti. m.s'l 111,' iravi'lliiic and #iib-is|..no' .•xpons.'s of tl„' iu.lrriont- 
ami ino for the jonmoy lo amj fmni ihf pri-oa. 

i'alv-nilt' (.1) of mil' .'iti -shall apply to Mjch I'aj-iju'nt-.’' 

0, r. Xo. I?/*); o;' ‘jn—jii,) 


iM' 4:i 

Suh'^iiliifr Ihf fo}h»nt>Q riiUs fur ml- ■/.?: — 

*'4a^ (/) tho pm^vity lo l>o atiaolu>! i-* moroahU' property, othf'r than 

a-rriciiltuml pi\v1uci\ in tUo of the iti»!!mK'nt-«K'btor, ilio .aitadmu'nt 

shall Ih> inaiU' by acutal v'wm\ am! tho attaching officer shall hivp th? pnv 
IXTty in hN otvn rusttvly or in tho ciiMo-lr of one of hi-* snlvnlinat^s ami 
sh:Ul Iw iV'iX'nsjbh' for iho dno cnM«'*ly 

rt\m\W that, xrhon tho prop»'ny i< suhjivt to stxvtly am! namnl 

«!oc;iy, or whon tho c-XTvnss.' of hoopms* « in cinlotiy i« likoly tci osooo<! it* 
v:\iuo, tho atlaohin? olhivr may soil it at onro; anti 

rrv>viJi>l al^' that, xrhon tho pmpt'rtr anaoh«''l of !in.'»si»x‘k, ajrri- 

cultuml implontont-s or othor artido* whk'h oannot conroniontly Iv rt'njoml 
an'i tho attadun^ ofTtoor tlo-v* not .a-'t ntnlcr th-' first pnnn*,') to this n;h>, ho 
mav at tho in-*tanoo of tho jiitlcmonttlohior or of tho thvnx'-hohler or of any 
IH'T^on claiminc t-' ho intoAKiol in such proporO* lo.aro H in tho villa!^' or 
piact' vfhoTo it h.t' Uvn athtohM— 

(fl) in tho ohar^\' of tho ‘por^on at who«<' insttnoo tho proporty i« 
Tofainoii in sxich rtlLtco or pl.t<\’, if surh porson rntors into a biiml 
in tho Form Xo. 15,\ of Appontlix E to this Sohoilulo xtith one 
or more snlndont sureties for it* proiluotion tvlien calloil for^ or 
(b) in tho chaise of an officer of tho Court if a suitahlo place for its safe 
cxistoly Ix' pn'vi«U>\ an^ tho rontxinonttion of the officer for a 
iM'rifKl* of io liars at sttoh rite a* may from tinte to time be 
fisoil by the lEph Court be paiil m adrtxncc. 

(2) AYbonever an aimchment ma<le un«ler tlie p^ori^ions of this rule 
co;\sos for anv of the reasons sp.'c»fie«l in rule Tv'* or rule oT or rule fH> of 
this OnlcT, the Court may onler the ri'stitulion of the attached property to 
the person in frhose possiWion it tras Wfore atmehment- 

43.V. (0 W'honerer attneho.1 prv>peiiy i' kept in the rillaw or place 
where it i? att:\che>l, the atiarhinj: officer *hall forthwith repr*rt the tact to 
the Court and shall with hi* tep.irt forw.tT\l a list of the property sened. 

(JT) If attachcil projv-Ttv i? not s.>W under the first proviso to nile 4-» or 
reminod in the viU-iye or place wher,' it is attache! under the s^wmi rr''”ny’ 
to that rale, it shall be hrouyht to the Court-house and deliTerol f*-' ' 
proper offict'r of tho Court, 

43H (T) Whenever attache I property kept in the villa|^^ or place where 
it is attaehoil is live-stock, the person at whose in-tance it i-* reiamoit 
sh.UI provide for its maint'nanc.% ariA if he fails to do nnd it ** 
chaise of .an officer of the Court, it shall be removisl to the Court-house. 

^^olhin" in this r.ile shall prevent the judcntentilebtor or any 
d.ximinc m be interesro-d in !,aeh stock from making ^uch arrans’enrent^ tor 
fevalin? the sumo ;\s may not be incon-istent with its sife custCKly. 

<0 The Court may tlirect that any sursts which hatv* Iven oxpindcd ^ 
the attaching officer or are payable to him. if not tlnly deposifAi or pant. t*e 
rwjvenxl fr«-»m the pixxxx^ls of propeTtv. if sobl, or be p:\id by the per^'a 
«lecL-imi entitJcvl to delivery before he wvives the same. The Court may al-o 



AIT. Ill— MAmiA** iimii miTj; inn.Ks (89) 

onI'T that nnv «Hin« tlcpiuh*^! nr paiil un<l)‘r llin-n nilc"* In' rpcovonl ns co«Ls ' 
«'f till* nttaclinu'nt fmni nny party to tin* jirtHwilInff-.” 

(/>fV. So. m of im:i) 


Rule 48. 

^uh^htntr n for Ihf jtrroyl at thr (lol of sith-riili" (1) of rule -iS 

utul whi the foUoiriiiy tnihli at the nul of the lutb-rule 

Midi nmninit nr iii^t tliiD'iit iH‘h){r ttiloilaUtl to tin* iifarc-t aiiiin by 
inictton- nf nil anna nf -lx pi**- anti o\-it bdii" con-hli'riHl a- onn anna an*l 
oinitimjr amonnf- 1.— than -lx pIcm” 

(/;. 0. (\ So. iHio of urjG.) 


Rule 53. 

A'hl (hr folhmu'j O'* t<tih~rulr (h (r) : — 

‘y) J/ •hi* (Icrriv -oii'jhl to In* iilt.idic*! Ihtii -ent for i*xpciition to 
anot/irr Cnnrt, iho Court «Inch pa-.-nl iho ihTn-o “hall ranil a copy of the 
!*{U(1 notice to Iho fnnncr Gniit, ainl thereupon the provision** of clause (i) 
yiall ai'ply in the same numn«*r a-* if the former Court had pae«C(l the 
tteerco and the sml notice had b*'en «ent to it by the Court which jesnediit.' 
fG. 0, Xv ^7, Home (Jurliciiif), tlnlol (he Jllh Jctiumri/, Wifi.] 


Rule 89. 

At the enil of suit-rule (1) insert the follotnug proviso x — 

‘Trovided that whore tlio immoveable property «old i« liable to dbchnrpe 
Only a portion of tlio deoreoMlobt, the payment under clnu«e (/») of this 
^utrule need not exceed «Hch amount as umler the tlecree tlie owner of 
the property sold i** liable to pay,” 

(P. Pis. xVo. o(J of 1.027.) 


Rule 92. 

In sub-rule (2) after the tronh “within thirty da5*'5 from the date of sale” 
insert the follou-iug iiords : — 

“and in ca‘-e where tlio amount dcpo«itc<l ha** been diminisheil owing to 
any cause not witliin the control of the depositor buch deficiency Iin« been 
made good within Mich time as may by fixw by the Court-" 

P. Di9. A'o. 3G of 7.92r.) 


ORDER XXn. 

Role 4. 

Remoie the period at the end of sule-tule (3) and add the following irords:- 
“except as hereinafter provide*!” 

Insert the following as unr sub-rule (4): — 

“(•/) The Court, whenever it cec* fit. may exempt the plaintifT from the 
necp-sih* to «u!)sititutc the T>epd RcpresenUtive of nny «neh defendant who 
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has ^'n cleclaml^ cx pnrte or who has failed to file liis written stAtement or 
who liiivmjj filwl It, hii« failed to appwir and ronte^t at the licaring; ami the 
juufrment maj'' in such ca-o he pronouncetl against the f-aid dcfcmlmt 
notwithstanuin" the death of such defendant uiid shall hare the same force 
and eilcct as if it has boon pronounco<! before <kath took place. 

(/\ Dls. No. 4 of lO‘J7.y 


Rule 5. 

Add Otc folloiring as a proidto : — 

•Trovided that an appellate C»>urt liefore dcterniinin? it may direct any 
lo^\cr Court to take evideneo thon“on and to return the evidence so taken 
topethor with it<« finding ami roa-ons and may take such finding and reasons 
into consideration in determining the question.” 

(Dis. No. 3S7 of 1919) 


Rule llA (new). 

Add the foUoicing as rule llA : 

“llA. The entry on the reconl of the name of the representative of a 
doccastxl appellant or respondent tn a matter ponding before the High Court 
in its appellate jurisdiction, e.vcept in cases under appeal to the King in 
Council, shall bo deemed to be a o«<i«idadicla} act within the meaning of 
section 12S (Ji) (0 of the Code of Civil IVocetlure and may be performed by 
the Registrar, provided that contested applications and applications presenteil 
out of time shall be poste«.l before n Judge for di«po5al.' 

{Dis. No. mi of 1914) 


ORDER XZV. 

Rule 1. 

The follon'ing shall be inserted as siih’rule (4) : — 

“(^ In all cases in which an element of champerty or maintenance Js 
provTO, the Court may on the application of the defendant demand sreunty 
lOr the estinintetl amount of the defendant's costs, or such proportion tnerem 
as from time to time during the progress of the suit the Court may tnink 
just” 

(ff. 0. a No. 3019 of 1926) 


ORDER XZVIA (new). 

Erad the following Order as XXVJA : — 

“1. The Court may in any suit issue a commission to such persons^ as it 
thinks fit to translate accounts and other documents which are not in tae 
language of the Court. , i i, H 

2. The report of the Commissioner shall be e\ddence in the suit and shall 
form part of the record. 

3. Before issuing any commission under this Onler, the Court may ortler 
such sum (if any) us it thinks re.'isonable for the expense of the commission to 
be, within a time to be fixed, paid into Court by the party at whoso instance 
Or for whoso benefit the commi««ion is issued.” 

(Dis. No. 3685 of 3914) 
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(HI) 


ORDER XXVH. 

Rnle 5. 

•'^iihcttiiifr thr folhu'in^ for rulr .7 

“•'. The Court in fitintr th<» tiny for Ihr* Sorn'tity of Slnte for India in 
Council to nn‘-\Tcr tho I'hiul «!nU allow not lo'«« thin Ihrco months' time from 
the date of fumnmn* for the nree^-ary i*omtnunicattnn with the Government 
ilinMiph the proj*cr channel aii<l for tin* i-^ie of in-'tmetinns to the Govern* 
ni'-nt Pleader to appear and an"wcr on Ihdialf of the paid Socrctirj’ of State 
for India in Council or the Govcniinent and may extend tho time at its 
di«cn'tinn.'’ 

(/>!». Ao. GN of 1011) 


ORDER XXIX. 

Rule lA (new) 

In^frl thf fullotrlng iif rulf lA : — 

. n?iiin«t a I/oc.d Authority the Court in fixing tho day for the 

^lendant to appear and answer •'hall allow not less than two months* time 
hetween tho date of j-unimonx and the dale for appeamncc.” 

{Dis. Ko. G44 of ml) 


ORDER XXXu 

Tufej 3 anii 4 and suhshlttle in hm thereof the new rule 3 set forth 

3. (f) Any person who is of sound mind and has attained majority may 
Q«*Uficatioai to b as next friend of a minor or os his guardian for 

“«t /fiend or guardien." * 

Provided that the interest of that person is not adverse to that of the minor 
nncl that he is not, in the case of a next friend, a defendant, or, in the case 

a guardian for the suit, a plaintifT. 

(5) TVhere a minor has a guardian appointed or declared by competent 
authority, no person other than the guardian _ shall act 
as the next frienil of tho minor or to be appointed his 
guanllnn for the suit unless the Court considers, for 
reasons to be recorded, that it is for tho minor’s wel- 
fare that another /terson be pcrmittwl to act or bo ap- 
pointeil a' the ca'se may be. 

(3) Where the defendant is a minor, the Court, on being satisfied of the 
p fact of his minority, shall appoint a proper person to 

icd'by Court " be guardian for the suit for the minor. 

(0 An onler for the appointment of a gimnlian for tho suit may be ob- 
. . tamed upon application in the name and oii behalf of 

.i**)^'".*™*"* **^1 ‘**1 the minor or liy the plaintiff. The application, where 
.pplcctim .I.J Wl.,, ,1,^ ,.laintiir, .hnll fet (orth, in % orfer of 


declared 


■ Appointed 

guardian* j,,*. 

and to be super- 
»®aed only {or reasons 

recorded. 


necessary after notice 
to proposed guard! 


their .-ultability, n li«i of persons (with their full nd- 
dre«*e<» for «er\’ice or notice in Form No. IIA set forth 
in Appendix H hereto) who are competent and qualifieil to act ns guartlian 
for the suit for the minor defendant. Tho Oiurt may, for reasons to 1» re- 
conled, in any particular case, exempt the applicsipt froni furnishing tho list 
refpiT^ to alwvo. 



ronn'or civir, MiocnnimK 


(if) Till* upplication to in tin* alwvo ‘■ub-nilc wlirtluT mmli* by tli'' 

p . . , . . pliiinliir or on Itchalf of tbo minor df'foiKljuit f-hall lx* 

It ,l.Lv ^”PIwlo«! l,y nn nmibivit vrifyin^- tlm fact ti.at fix' 
catfon for appointment puimlinn liiW not or tliat on one of the pro- 
of guardian. po«('il {^uanliiin^t has «»)' intcrc«t in tbo maftiT* m 

foiitrover^y, in the suit nilvor-o to that of tbo jninOT 
and tlmt the i)nipo-‘C(l piiartUan or f^nnnlians arc fit pcr-oim to ho f-o appointed. 
Tlip affidavit plmll fnrlbcr htnlo ncconUnff to tlio cirenni'tanccs of each cn?c 
(n) parficuIarH of nay oxi-tlncr tniardtnit appointc'*! or df'clareil liy competent 
mitliority, f/i) tlic nnmc ami uddn--*"* of tlio iht^oii, if any, wlio i« tlio dc /oefo 
puardian of the minor, (c) the nntne^ and nddroe-c^ of per>oii“, if nnj’, wlio in 
the event of oitUer the nntuml or the ilr finto puardian or the puardian 
appointed or doclan'd hy competent nnthorilv, not heinp iicrmifted to net, are 
hy re.aeon of relation-hip or inlen^M or otlicrwi'»e. Mtilahle jier^oii" to net n“ 
puanlian for the minor for the •«nii. 

Application for appoint- An Jipplieatioii for the «p2)ointment of a pnardinn 

ment of guardian to be fer the puit of n minor .«hall not he combined with an 
•eparate from application application for brinpinp m\ reconl the lopal represent- 
for bringing on record the ntivc** of It deoea-e<l plaintiff or defcmlanL The 
legal repreaentalives of a applications shall he hy ‘•Cpanite petition*. 


(?) ITo order shall bo macio on any npplication nruler pub-rulo (-0 nbove 
exco^il upon notice to any puardian of tiio minor 
Notice of application to appointed or declared by an authority competent in 
be given to perion* jn- that hclmlf Of where there is no ptmnlinn, upon notice 
terested «" the mmor de- to the fatlicr Or other natural puardian of the minor, 
or ^berc there is no father or other natural puardian, 
^ ^ ^ ' to ' the person in whose care the minor is, and after 

hearing any objection which may be urged on behalf of any person served 
•wilh-.notico-under this sub-rule. The notice rotjuircd'by this sub-rule’ shall be 
TservcdiBuc’clear'days' before the- dnv. named inUhe -notice for the hearing ofihe 
application and may be in Form Ko. 11 set forth In Appendix^H- hereto. 

(5) IdTiere the ” be shall, .along with his 

• ■ • • ■ referred to in sub-ndes (•/) 

’•Special tpnmsion • • . ,'necfessary ‘iorms.in .dunli- 

•borlen delay in gettii • . .• . ,t-that Is 'possible at that 

8 guat lao appova e . gtajre^ for the issoe'^imultanOoTisly ‘of Aoficps to'tT^at 
•least- of the proposed* pnnrdians* for- the suit to be 'selected by. the Court from , 
tho ll'st referred to in sub-rnlc («/) above, together with a duly stamped vouciier 
indicating that the foes prescribed for service have been paicl. 

If one or more of the proposeil guardians signify his or thoir consent ^ 
net, the Court shall appoint one of them nn(l intimate tho fact 
appointment to Ihe^ person appointed by registered post If no one of J 
persons served signifies his consent to act, the Court shall proceed to 
simultaneously another selected two. if so many there be. of the 
named in tho list referred to in sub-nile (4) above, but no fresh -anphoanon 
under sub-rule (-/) .shall be deemed necessnn’. The applicant shall, .witmn 
three days of intimation of unwillinfmess by the first set of proposed 
dians, pay tho proscribed fee for service and produce the necessary forms duly 
filled in. 

(.9) No por-*riu “hall, without his consent, be appointed gunnliaii for the smh 
V «i u an application is made proposing the nnai 

S.5"8°".rV.n wi'hou; "f " P7“On«f 

hlmscl! bo the proposed guardian or the propo'cd guartlian edn-sents. 



API*. Ill — MADRAS llinil roiTRT Rl'hr.S 


(03) 


(/{i} Whore t!i<* Court no I't'r'on fit mid willinp to net n't pnnrdinn 
* . ^ , , for the Miit, the Court mi»y npnoiiit nnv of it« officers 

‘’f " pl'ii'l'Tt.f Ili-Cnirt lo l«- II, c miinlian mul niay 
ii »o b/|>!*ce4 in fundj! ‘Op'ot thsit the roM-* to jw* inciirreil by that officer in 
the jx rfoniianr«» of Iijij diifie« n-* muinlian shall be 
bonio either by the jiarfio'* or l»y nnv one or more of the jnirtie-i to the suit 
or out of nay fuiul m Court hi whleb the minor h intere«le<l, nml niny ^jivc 
directien<i for (he repayment or nllooniio* of the co^t'^ as iu«licc niiil the 
cirnun^f.inee-! of the ra®e may nsiulre. 

(1/) When a pianlian for the Miit of n initior defendant is nppointcil and 
it «•* made to npi>e;ir lo the Court that the ^lanlian is 
•■.L®. .C**'/.* pal in i»o>M«.ioii of iinv or sufficient fnnds for the 

w to *■“* rondiK't of the Mill on Iwlmlf of the defendant and 

that the defendunt itill be prejudiced in his defence 
thereby, the Court may, from tinn* lo time, onlcr the phuntifl to advance 
monie' to the (nianlian for puri» 0 'e of lit-* dcfen« and all monies so advanced 
*hall form part of the t'o-t-* of the platiiiilT in the ‘•nit. The onlcr shall direct 
that the puanlian, as and t'lien dinitcd, shall file in Court an nccount of the 
nionio- reeeived hy him ” 


QRDER-XXyil 
Rule 6 (2). 

Add llif folhicttig /aor/ao to (2) : — ^ • 

Providetl that tlio Court may in its di-cription dispense with such security 
in ca«es where the next frleml or giiarUinn for the suit is the uianaffer of * a 
ioint Hindu family or the Kfirnavau of a Malabar Tarwnd and the decree is 
'pl*«ed in' favour of the joint family or the • tarwad. 

(R. 0 C yo. d806 B. I of 1930). 


Rule 7. 

Insert the follomnr} ns ^nJ-rfrfe (lA)’.-^ 

^'Role— “fZil) Mliere-On application J&jnade to.tbe Coiirt.forJeave to 
•enter into -an agreement or .compromise or -Jor withdrawal of t suit -m 
..pursuance of a compromise , or for taking any other .action on behali oi> a 
minor or other person under lability and such jninor or other person .un^r 
• disability is represented by counsel or pleader, the counsel or pleader .snail 
file in Court with tlie application a certificate • to the elTMt that the nCTeement 
or compromise or action propo-ctl h in hls opinion tor tlie benefit of the 
minor or other person under disability. A decree or opler'for the compromise 
of a suit, appeal or matter to avnich ii minor or other per-son iinter 
■ disability is a party t-hall recite the Minction of the ^o«rt thereto and snaU 
'Pet out the terms Of the compromise ns in Form No. --4 in Appendix V to 
this schedule.” 

(Dis. No. 1047 of 1010.) 

Rule 14A. 

Add the folloicing as ntle liA : — 

“MA. Tho n,,i,oint.nent or JUchmse of .. .-.-t frie.,<) or manliniifor 
the suit of a minor in a matter pending Iwfore the H igh Court in its 

• This rule and forni 24 supersede rule No. 119 and Form No. ^ 9^^ 

Rules of Practice. 1905, and rule No. 33A of the Kales of the High Court, Jltdras, 
Appellate Side. 



or CIVIL rnocnprnf: 


in) 

in' itr-l-'r apj^nil tho Kin? in CounctI, 

#h;iU Iv d-vr.v.'l to N' a •;•* W-Jn j'-xi! a^*: trlihin th*' ni'-nnin£r of 'ccflon 12^ 
(‘J) (»■> of t!ti' O'-!,' of t'lvil nn(} nny jv* |W‘rfonn(^l by 

lu'cijtnir. pn'Ti’i.^! t^‘.t an<l appIic’.Uion* ripre-i’ntw 

out of tinv‘ -‘h-ill Iv s! hi'fon* n for dl-p-'s'il.** 

</». .Vo. K'V of 191 f.) 


Rule 17. 

thf foUortu.) nt mi* 17 1 — 

‘iT. In n'UtiuJ^ t.** tho ivrs-vn or proportv of n minor or other 

iv'rvon timlor tlio '‘Utvrintt'n.lon.v of the Court of ^Vnnl? th? Court in fixing 
iiio liny for Iho to jipj^'ur an<1 an^wor shall nllorr not le?? than 

I'to months’ timo hi’twivn lli»' tlaio of summon'* nn<l tho (late for appearance.” 

(D:<. iVo. (741 of 1911.) 


ORDER XI. 


Rule 4. 


1. Siihi^tUHtc the fnihtrinj for rttir 4 of Order XL of the Code of Citdl 

rrootdnre , j • t. 

fl't If ft roocivor fails to submit lus accounts nt such pc^ds and-m such 
form n. "w S .lio Court muy order hi. property to be attaohed 

until ho duly stJbmits liis nccounts m the form ornereo. 

(2) The Court mar, at the' iuetance of any party to 
iufr in ivhich a receiver has been appomt^ „'IV*i,'^dunrom* the reSe? as 
mJko nn cn^ury no 'o trhal amount, if any, ™V proTerirha' 

shown by Ids "OMtints neglfeence. nnd may order the 

amTnnUounTdnJ o^the amonnt of the J“j-®Xlved*’Vto Coart' 

. ™J”‘” and CleJte^shSf bo nU 


eiver into Cmirt or otherwise within « igl be made parties 

1 parties to tho suit or proceeding an ^ eiven by registered 

to any onch enq.dna Ifotee of^ appeamnee shall 


to any such enquin’. Isolice. ot wi ««uuvci ‘ nf his aupefirance f 
post to the surety, if any, for the receiver; but the 
be borne by the surety himself unless the Court 


} Dome oy rne surety uuivu.. ^ artifs 

Provicletl that the Court may, wherere the ■'recount 
and is of a complicated nature or where it is netrligence of the 


and is of a complicated nature or where it is auepeu tii.n. ^ 

I sioned to the property or by the wilful defnult .or state in 

receiver, refer the parties to a suit. In all -such Ciftses the Lo 
writing its reasons for tho roforence. 


(31 If tho receiver fails to pay nny amount which he has b^n 
p.ay under fiub-nilc '2) of this rule, ‘wUhin the period fixed m the ^ Cif nnyl 
Court may direct such amount to Jm rccovcretl either from the Pecuritj 
furnished by him under niTo 3, or nitiichment and sale of his the 

his property has been attached under sub-rule (1) of this nile, by 
property so attached, and may apply tho proceeds of the sale to 
any amount found due from him or any loss occasioned by him aft 
pay tho balanca (if any) of the sale proceeds to the recirer. 


(Pi Pis. yd. ffO of 1933.) 


AIT. m — >iAi)n\s iiion c(»rirr iium:s 


(95) 


ORDER XLI. 

Rale 1. 

Ad'l thf folloirtuij hrnlcnc*' in ( 1 ) nf rutr 1 : — 

copy of tho jii'lsiiiont •*hall lx* n nrinUnl copy in every cn«c in 
which the Iliph Court ha-* prt-^nhc«l that the jtiilcmenl thall be printed 
when a copy i« applii'.l for for the purpo-^ of iipiK-al,'’ 

1 ^ 7 . 0 . Ko. 9T.I, Ilnmr {Jiulinnl), dni^d ihr :)rtl Mivj, 


A'id the foUotrlng a? a promo to :tidf-ride (1) of rule 1 : — 

‘‘Proyidrtl that, in npiH-al^ fmm «hvree« or onlers under any special or 
h^l .\ct to which the proyi-ioin of Part- II and III of the Limitation Act, 
IX of 190% do not apply and in which cerlifitnl copic'* of such decrees or 
orders have not liecn printed within the lime prescribed for preferring an 
appeal, the Appellate Court may admit the mcmomncliim of appeal subject 
to the production of the copy of the decree or order appcalcil from within 
sach time as may bo fixe<l by the Court.” 

(Di*. xYo. 2m of lOlS.) 


A'hl the folhinuj senleuee to sidf^rute {2f of rule 1 r— 

“The memonuiduiu shall al«o contain a statement of the valuation of 
the apjical for the purposes of tlic CwirUfees Act" 

{Dts. Xo. 5057 of 1917.) 


Add the foUou'ing ov n hcjc sub-nde (3) to ride 1 — 

When an appeal is presented after the period of limitation 
pre«crIbotl therefor, it shall be accompanied by a petition supported by 
affidavit setting forth the facts on which the appellant relies to satisfy the 
Court that he had sutficient cause for not preferring the appe.xl within such 
period, and the Court shall not proceed to dt-.d with the appeal in any way 
(othenvise than by dismissing it eilber under ndc 11 of this Order or on 
the ground that it is not sati«fi«l as to the sufficiency of the reasons for 
extending the period of limitation) untd notice has been given to the 
respondent and nis objections, if any, to tlic Court acting under the provisions 
of Boction 5 of Act IX of 1908 bavc been heard.” 

\G. 0. No. 191, Home (.Tudicht), dated the 27//* Januanj, 1922.J 


Rule 5 

Snb<!tilule the following for the exhting suh-nde t/) to rule o of 
Order XLI 

Ti. (1) An appeal shall not opperate as a «fny of proceeilings under a decree 
or onlcr appealed from except so far ns the Appellate Court may onler, nor shall 
execution of a decree he «tayed by reason only of un apiieal having been 
preferred from the decree; but the Appellate Court may for sufficient cnu«o 
stay of execution of sneli decree and mag, irheii the aj>j>ral ts against a jr>rr/i‘. 
tninnnj drerce, stag the iiiakinj of a final decree i« jnirsiiaiicc of the jireUminnnj 
decree or the exeatlion of ang such final, if alrcadg made. 

(P. Dis. So. 161 of 1932). 



CODi: OP CIViLtlUlOCEDUKK 


(P6j 


Bole 9. 

In riiU 9, (hktp suh-rute (2) and sttbsfitulc the following in lieu thereof 
ouch book shall be called the Rcffi-tcr of Appeals,” 

[C?. 0. No. 2(i0(i, Law (^Gencral), dated the 0th Aiif/ust, 1928.\ 


Buie 14. 

Imcrt the following an a proviso to sub-ridc (1) : — 

‘Tiovidod that tlie Appellate Court may dispense with .sendee of notice on 
respondents against whom the suit has proceeded ex parte in 'the Court from 
^\hose decree the appeal i.i preferreil.” 

(P. Dh. Ko. 4 of 1927.) ' 


Buie 18. 

In rule 18 after the tcords “cost of sendng the notice” insert the words' 
“or if the notice is returned unRen'e<l, to deposit within any subsequent period 
fixed the sum required to defray the cost of any further attempt to «erve the 
notice.” 

. (Dh. No. ms of 1913.) 


Buie 19. 

Pe-numhet mle 19 as rule 19 (1) and insert the following as sub-rule (2) ; — 
"(2) The provisions of section o of the Indian Limitation Act, 1908, 
shall apply to applications under sub-rule (1).” 

(Dis. No. 612 of 1926) 


ORDER XLI. 

Buie 23. 

Substitute the folloiving for thejnresent Pule 23 : — 

Where the court from whose decree an apeal is preferred has disposed of 
the suit upon a preliminary point and the decree is 
Remand of case by in appeal, or where the Appellate court in 

appeuaie court. reversing or sitting asideUhe decree under appeal con- 

siders it necessary in the interests of justice to remand the case, the Appellate 
Court may by order remand the case, and my further direct what is^ue or 
issues shall be tried in the case so remanded and shall 'Send a copy of tue 
judgment and order to the court from whose decree the appeal is preierre . 
with deroetions to re-admjt the suit under its original number in the register o 
civil suits, and proceed to determine the suit ; and the evidence _ (if fmy) 
corded during the original trial sluiU, subject to all just exceptions, be evi- 
dence during the trial after remand 

(R 0. G No. 5205-B.'I of 1930).- 


Buie 31. 

Substitute the folloiving for rule 31 : — . 

“31. The judgment of the Appellate -Court shall be in writing and shall 
state — 



AIT. III.— MADKAS lllOH COURT RUI.KS 


(97) 


W the point-* for *lclrnnmntion ; 

W the decision tliorcon ; 

y) the reason for tlic <loci«ioii ; and 

(fi) nhcro tlic »locroe apj^-alc*! from i«i n'vorscHl or varied, the relief to 
which the appellant is entitlnl ; 

on which jl is pronounced and shall be siffiied by 
the .Jndjjc or the Judfro* roncnrrinp tlicrein ; provide<l that, where the 
ptv5iilmp Judpe is specially omimwere*! h^* the High Court to pronounce his 
Judgment by dictation to n shorthand writer in open Court, the transcript of 
the judgment fq pronunce*! fhall. after such revision ns may be deemed 
necessarj’, be Figno*! by the Judge.” 

[G. 0. A’q. 1S5S, Ilomr (■htftictnf), dtiled thf 4lh Scplasher, 1917.] 


ORDER XLL 
Role 35 (2). 

Suhstilule Ihf following : — 

^ (2) The decree f-hnll contain the number of the appeal, the names and des- 
criptions of the appellant and n'spomlent, their addresses for service and a clear 
Fpccific.uion of the i-elief gnuue<! or other adj'udication made. 

(T7de FOrl Si. George Gnxette, dated Shi March 1931, P. T II, P. 607 . 


After Order XL!, insert the folhwtng a% Order XLIA : 

“ORDER XT.TA 

Appeals to the High Court from original decrees of Subordinate Courts, 

1. The rules containetl m On)or XLI shall apply to appeals in the High 
Court of Judicature at Jfadras with the modifications contained in this Order. 

2. (!) The memorandum of appeal shall be accompanied by the 
prescribed fees for service of notice of appeal and the receipt of the 
accountant of the Court for the sum prescribed by the rules of Court. 

(_2) Notwithstanding anything contained in rule 22 of Order XLI the 
Poriotl prescribed for entry of appearance by the respondent and filing by 
nim of Memorandum of Cross-Obj'ections, if any, shall, unless othorwi«e 
Ordered, be thirty days from the service of notice upon him. 

3. U) If the respondent intends to appear and defend the appeal he 
shall wuhin the period specified in the notice of appeal enter an appearance 
by filing in ^urt n memorandum of appearance. 

(2) If a respondent fails to enter an appearance nithin the time nud 
in the manner provided bj' sub-rule iibov^ he shall not be allowecl to translate 
or print any part of the record . 

Provide<l that a respondent may apply by_ petition for fisher lime, and 
the Court may tlicreupon make such order as it thinks fit The application 
shall be supported by evidence to be pven on aflldavit as to the reason for 
the applicant’s <lefault and notice thereof shall bo given to the appellant and 
all parties who have enteiwl an appearance. Unless ouicr^vise ordered the 
applicant shall pay the costs of all parties appearing upon the application. 

4. (f) The memorandum of appeal and the memorandum of appeanuice 
sluill state an addre«s for service within the City of Madras at which service 
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(9S) 


CODE OF CIVIL PROCEDURE 


of nny iiotico, onlor or process may be made on the jiartv filin'^ «uc}j momo 
randum. ’ " 

If « }wty nppoars in person, the nddrt's« for somec nmy be trithin 
(he local Imitts of the jurisdiction of the Court from tvhoso decree the appeal 
is prefoiTe<l : 

Providcnl that if such party subsequently appears by a pleader he shall 
sUUc ill the vakalat an address for service within the City of Jfadras, and 
shall jrivo notice tlicreof to each party who has nppeanxl. 

(5) If a party apiicara by a pleader, his n«ldre-«s for service shall lie that 
of his pleader, and all notices to the party shall be scrveil on his pleader at 
that address, 

f). The Court nmy direct that ^rvice of a notice of appeal or other notice 
Or process shall he made by sendtn" the same in n reyistcrixl cover prepaid 
for nchnowleilpment and nddn's*e*\ to the oddress for sendee of tlie party to 
be scn'e<l iihich has lieon filed by him in the lower Court: Provided that, 
after a party has frfvcn notice of an addn'ss for sei^-ice in ncconfancc with 
rule 4, service of any notice or process shall be made at such address. 

C. All notices and processes, other than a notice of nppe.il, shall be 
sufficiently «en'od if left by a party or bis pleader, or by n j-terson employe*! 
by the pleader, or by an 'iifilcer of the Court, between the hours of 11 .t. Jf. 
and D r. m, at the address for service of the party to be serveil. 

7 . Kotiecs which may l*e served by a party or Jus pleader under rule G, 
or which arc sent from the office of the Registrar, nmy, unless the Court 
otherwise directs, be scat by registered post ; and the time at which the 
notice so post«l would be dehvereil in the onlinnry coxirse of jmst shall be 
considertKi ns the time of service thereof and the posting thereof shall be a 
sufficient service. 

8. If there are several respondents and all do not appear by the same 
pleader, they shall give notice of appearance to such of the other respondents 
as appear soparatcly. 

9. - A list of all eases in which notice is to be issued to the respondent 
sliall lie nfilved to the Court notice-boanl after the case has been registered. 

10. (1) If upon a case being calletl on for hearing by the Court, it 
appears that the record has not been translated and printed in acconlanee with 
the Txilcs of Court, the Court may hear the anp^ or dismiss it, or may 
adjourn the hearing and direct the party in default to pay costs, or may make 
such onler a« it thinks fit 

(5) If the Court proceeds to hear the appeal, it nmy refuse to read or 
refer to any part of the reconl which is not included in the printed papers. 

11. IVhen costs are nwarvled, unless (he Court otherwise orders, the 
of a partv appearing upon nny application before the Rf^strar or the 

shall be Rs. 15, and the cost* of appearing when the appeal is in the daily 
cause list for final hearing and is adjourn^ shall be Rs. 30. At the 
of nny party, the Registrar shall cause the order to be drawn np and me 
said costs to be insertoii therein. 


^^emorandum of Objtdions. 

12. (1) If tlie acknowledgment mentioned in rule 22 (5) of Onler XLI is 
not fiitxi, the respondent slmll, together with the memorandum of objecUon-S 
me so many coiiif** thereof ns there are parties affected (hereby. 
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(2) Tlie prc^crilH?*! fw» for «PiTirt“ Anil Iw prp«rn(o'1 together with the 
mcmornnihim to the Refn«lmr. 

13. If any party or the pleader of any party to whom a memorandum of 
objecuon* lm« l>oon fendiTtvl ha« refu<*r<l or nojrloctecl for tlm'o day.'* from the 
mite of tender to pive tlie nehnowloilement iiicntionc<l in rule 22 (3) of 
Unl^ XLI the rr^imndent may file an affidavit Ftilinp ' the facts and the 
ffepirtrar may di«pen«o with sendee of the copies mentioned in rule 12 (/). 

• Order XL! ehall not npply to the the Iliph Court If 

** plven orally n shorthand note thereof shall be taken by an 
ofheer of the Court and a tran'cript made by Iitni “hall be sipned or initialled 
by the Judpe or by the Judpes concurrinp therein after makinp such correc- 
tions ns may bo con'-idere<l necessary” 

(t?. 0. iVo. 2/2S {JinImnT), dnUd the ISlh October, 19t7.] 


Insert th* foUo>riiiy at Order XLIB : — 

“ORDER XLIB. 

, of Order XLTA shall apply. «o ?ar n« may be, to appeals to 

yjo Hiph Court of JIadras under claii«e 15 of the Letters Patent of the said 
Court : - 

Provided that it shall not he necessary to file copies of the judgment and 
aocrcc nppeale<l from. 

TT^'i ^’otice of the appeal shall be given in manner prescribed by Order 
rule G, or if the party to be served has appeared in person, in manner 
pffsenbed by rule 5 of the said Orfer.” 

[0. 0. No. S128, Home {Judicial), dated the 18th Ocioher, 1917.] 


SiihstUuie the foUmoing for the easting Order XLH 

“ORDER XLTl. 

Appeals from appellate decrees 

1. The rules of Order XLI and Order XLTA shall apply, so far as may 
be, to appeals to the Hish Court of Judicature at Sladras from appellate 
decrees with the modifications contained in this Order : 

Provided that in appeals from appellate decrees the memorandum of appeal 
shall be accompanieil by a copy of the decree appealed from and four printed 
copies of the judgment on which it is founde<l, one of them being a certified 
?opy ; and also four printed copies of the judgment of the Court of fir«t 
instance, one of them being a certified copy. 

2. (/) The memorandum of appeal shall be printed or tj’pe-written and 
shall bo accompanied by the following papers : — 

One certified copy of the decrees of Court of first instance and of the 
Appellate Court ; and four printed copies of each of the judgments of the 
said Courts, one copy of each judgment being a certified copy. 

(2) If any ground of appeal is based- upon the construction of a document 
printed or type-written copy of such document shall be presented with 
the memorandum of appeal : 

Provided that if such document is not in the English language and the 
eppellant appears by a pleader, an English translation of the document 
certifie<l by the pleader to be a correct translation shall be presented. 


CODE OP crviL pnocr.DURE 

iliJitJ/"*'"' "■’I’'"'’"* f"'!* •” roniply Willi till! nilc, tlic nppral may be 

[O. 0. <Vo. 5/as, //omr (Jatlicial), dalri/, l/ir, JSih Orlobrr, lal7 
ot nmcndfd on 1S-JJ-5D), 


ORDER XLIH. 

Rule 1. 

SuMliile ttir /allainiif, /or 1 (il) of Order XUII of Hir Code of CM 
Procfdure t t f 

^ (^/) (vnd ortlcr lunlcr nilo 13 or mle 15 of Onlor IX rojectinff iw application 
On u ca«c open to appeal) for an onlcr to set n«i(Ie n decree or order passed 
ox parte. 

(Dated Gth Februarjj J93i^ 

Subniilnte the. foVon'iHfj far sub-rule, (s) of ruh 1 of Order XLITt of the 
Code of Civil Procedure 

An order under rule 1 or 4 of Order XL. except an onlcr imdcr the 
provieo to 8ub>ndo (2) of rule 4. 

(P. D'is. No. GO of 193^ 


Rule 2. 

Substitute the followin 9 for rule 2 r— 

“2. The" rules of Order XLT and of Order XLTA shall npplv, so far as 
mav be, to appeals from the orders specified in rule 1 and other orders of any 
civil Court from wliich an appeal to the High Court is allowed under any 
provision of law : 

Provided that in the case of appeals again«t interlocutory orders made 
prior to decree, the Court which passed the order appealed from shall not 
send the records of the case unless an order has been made for stay of 
further proceedings in that Court” 


Rule 3. 


Suhstitule the following for rule 3 of Order XLTll of the Code of Onl 
Procedure 

, , - 3, fl) The provisions of • Order XLII shall apnlr, 

Appeal from AppeUste be, to appeals from Apr^Inte 

* Orders. . j 

t2> A niemomnditm of appeal from an appellate order shall be accompanieo 
by n certified copy of the judgment and of the order of the Court of nrst 
instance, and by a certified copy of the judgment and of the order in the Ap- 
pellate Court. 


(2 If any groimd of appeal is based upon the construction of a docuniont 
shall be presented with the memorandum of appeal. 

Provided flint, if such doemnent is not in the Endi^h Inngiu’g® ^*^d the 
^PPollant appears by a pleader, and l^glish translation of the document 
certified by the pleader to be a correct trandation shall be presented. 


(Doted 3Dth Sejttemher JD32.') 
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ORDER XLVn. 
Role 7. 


In fub-nilr (1) the irorrf “onW” for the word “application’’ 

ccafmny aflrr thr »rorr/« “on tho Rroiind that tlio,’’ 


(/'. Dts, Ao. IS I of loss.) 


ABPENDIX B 
Form No. 1, 

Inerrt the folhirin^ “Xotr" in Form Xo. 1, n/xmehj : — 

, . '^*OTE.--Al*o take notice that in defantt of your filing on address for service 
oeiorc ihe day before mentioned joa are lJ.iWe to hare your defence struct out.” 

/Dh. A'o. 369 (o) of 1916.] 


After Form Ko. 1, insert the following ns Form Xo lA : — 


To 


“No. lA. 

Summons roit A^CEitTAiynco mnnreit a suit is co>te6Ted on 

KOT, AKP IF KOT COKTF-STED FOIt ITS IMMEDIATE DISPOSAL. 

(0. V, rr. 1, 5.) 

(Tiffc.) 


(Name, description and place of residence.) 

^VTiereas ' has institute<l a suit ajrninst you for 

you arc hereby summoned to appear in this Court 
in person or by a pleader duly Instnicted, nnd able to an<iTCr nil mtiterial 
questions relating to the suit for who shall be nccompanied bv "ome person 
able to answer 'all such questions) on the day of 10 at 

o’ clock in the noon and to state whether 

you content or do not contest the claim nnd, if you contP'st, to receive 
directions of Court ns to the date on which you have to file the written 
statement, the ilate of trial and other matters. 

Take notice that in tho event of the claim not beinfj contested the suit 
shall be decided at once. 

Take further notice that in default of your appearance on the day nnd 
hour before mentionwl, tbe suit will bo heard and dctermin«l in your absence. 

Given under my hand and the seal of the Court, thi** day of 19 . 

Judge, 


_ Ao/»ee— If you ndmit the claim yon ahould psv the money into Court tofjether 
with the costs of the auit, to avoid execolion of the decree, which may be against 
your person or properly or both.” 

(P. Du Xo. 7 of X9S7.) 
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Aflcr Form No. IS, in-fcrt thf foUoiring as Form No. ISAt — 
“No. 12A. 

Notice to tiik rnoi'o^i:n ouARDr.ix or a msoii 

(O. XXXII, IT 3 and 4.) 


To 


(Tillt) 


(Name, description and place of re-^idcnco of proposal fpinnlian.) 

Take notice that X presented a petition to the 

Court praying that you W nppointe<l gtianlian ad Ulem to the minor 

same will be heard on the 

day of 19 

2. The affidavit of X- has been filwl in support of this application. 

" 3. If you are willing to net as guardian for the said you are 

required to sign (or afiuc your mark to) the declaration on the back of this 
notice. 


4. In the event of your failure to signify your express consent in manner 
indicated above, take further notice that the Court may proceed under 
O, XXXU, r. 4. ^de of Civil Procedure, to appoint some other suitable 

j >• / t » defeadant (t ) 

person or one of its officers as guardian ad Itient of the minor mpond»ntT*) 
aforesaid. 

Dated the day of 19 

(Signed) 


(To be printed on the reverse.) 

I hereby acknotrledge receipt of a duplicate of this notice and consent to 

^ or daf^ndaol (O . . . , 

act as guardian of the minor therein menticmed. 

. (Signed) Y. Z. 

■Witnesses : 

2 .” 

[G. 0. No. 1997, Luxe {GentraT\, dated ifa S4th November. 1921.] 


Substilule the following for Form No. l^A of Appendix B: 

No. 13-A. Certificate of attendance to an officer of Government summoned 
as a witness in a suit to which the Government is a part}'. 


ORDER XVL 
Rule ^’A. 


(Cause Title.) 

This is to certify that (name) (designation) ” 

Government servant from the Proving of (name wa** summonw lo 

give evidence in his official capacity on behalf of the plaintlff/detonnant n 
the above suit/matter and was in attendance in this Court from the t ay 
ol , to the day of 193 

and that a sum of Rs has been paid into Court by toe 
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rlaintifi’/ilefcndnnl towanh hts tmvrllinjr ntnl «ubeI<tenco nllowancc for 
days nrconiinij to //<<* b» Qotrrivnent of Province of 

(n/7m?) and tliat the said amount has Wen will be remitted to the Government 
tiw'itry at ^ to bo crcat«l to Government under the head 

“X\ L A — Miscellaneous Foes <uul Fines.'* 

Dated the day of 193 , 

Presiding Judge or Chief 

^inisleriol Officer. 


{P. Di*. Xo. 23 of 1932.) 


APPENDIX D. 

Inseri the follotcing m Fhrmf Xos. lOA and lOD* : — 
“No. lOA. 

fFiNAl, DECREE FOR 8.V1X. 

fO. 34, r. 5 (2), or O. ^4, r. 8 (^).] 


{Tale.) 


Upon reading the preliminary decree passed in the above suit and the 
application of the nn^n \\r 


dated and upon hearing Sir. 

for plaintlQ and Mr. for defendant 


and it appearing tliat the payment directed by the said decree has not been 
mode: 


It is hereby decreed as folUoTrs:— 

(1) that the mortgaged property or a suflBcient part thereof be sold and the 
process of the sale (after defraying thereout the expenses of the sale) be 

applied in payment of svhat is declared due to aforesaid preli- 

minary decree together with subsequent interest and subsequent costs and that 
the balance, if any, be paid to the or other person entitlcil to receive 

It ; (2) that if the net proceeds of the sale are insufficient to pay such amount 
Such subsequent interest and costs in full the be at liberty to apply 

lor a personal decree for the amount of the balance ; and (3) that the 
do also pay Rs. for the cost of this application. 

[Hero enter description of mortgaged property in English or in the language 
of the Court] 

(Die. Xo. 583 of 1915.) 


• The forms relating to rnortgsge decree in Appendix D to Sehednle I hare been 
•uperseded in whole by the prorisions of e. 8 and Sch. of Act 21 of 1929. 

t Notes.— ( 1) In the case of a decree under Order .34, rule 5 (2), score out the 
woMs “plaintiff” and “defendant” below the lines and in the case of a decree 
under order 34, rule 8 (4), score out the esme srorJs ocenrring shore the lines. 

(2) Direction No. (2) shonld bo struck out if the personal liability has not been 
adjudicated in the suit or haa been declai^ not to exist. 
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Ho. lOB. 

•Fin.\L decree for REDESimoN. 

(0. 01, r. a (1), O. 34, r. 5 (1), mui O. 31. r. 8 (1).] 

{Till,)- 

Upon rondinji the preliminary decree in the above snit on 
and the aiiplicntion of lap pEiSilT' I. X J*o. datc<l 

and after hearinf: ^Ir. pleader for the and Mr. 

pleader for the and it nppearintr that the 

jiayment dlreclctl by the aforesaid decree has been made: 

It is hereby decreotl as follows: — 

. pLntntiff .... . d.“f.*n4jnl 

That the dciJotlSTit d(3 deliver tip to the or to such person as he 

appoints all documents in hi^ possession or power relatini; to the mort^ited 
' property and do also retransfer the property to the pUmiiir free from the 

mort"as:o and from all incumbrances created bv the or any person 

clavrainj under him (or by those under whom he claims) and do nl«o put the 

defendant . . r t 

• pUm ' J a in possession of the properly. 

Kotes In the case of a decree under Order rule 8 (J), score oat the 
words ••plAvnxifr’' and “defendant” above the Unw; in the ca»e of decrees under 
Order 34, rule 3 (7) and rule 5 (7), score ont the words “plaintiff’* and “defendanj’’ 
IkIow the lines. 

(2) The words “or by those under whom he chsims” will be iaserte'.l only if the 
mortgagee derlrea title trota an original mortgagee. 

SCHEDtrtE. 

Description of the mortgngt^ property, 

<I«len<L>ni 

The costs of the pETHtiff’ m tho pr»>cee<bng 

Particulars. Amount. 


Xo. 5S3 of 19^0.) 

Form Ho. 24- 

Ad'i the foUoiring form as Form No. S4, viz . ; — 


Decree s.orcrxoxtxo a coxiPKOinsB of a suit ox behalf of a Mixor. 

OR LUXATIC. 

(7Y/7e) 

This suit coming on this dav for final tlisposal in the presence of. etc., 
and C. D.. the defendant, a minor by E. F, his gunnlian ad litem, 
that this suit niav be compromised in tho terms of an agreement m wrinno 
dated the ' lay of ^ ^ 

between A, B., the plaintiff, of the one part, and the s.*ud C. D- hJ ‘“0 
guorUum (id litmi of the other part, (or, on the terms ^ herc-aitcr set ion i 
and, it appearing to this Court that the said compromise is fit and proper an^ 
for the benefit of the s,aid minor, this Court doth sanction the said compronn'^- 
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on Iv'hnlf of t!i^ «ni<l minor, nn<l with tlio ronaeiit of nil parties liorefo: It N 
onlcn'^l n« follow-;— 


(pel out iho torm^ of llio compromi«o.)” 

(/>;». iVrt. iGi7 of mo.) 


APPENDIX E. 

Form No. 15. 

Fur fhr iron/ “DaUvl" Kuh’^liMr Ihr ironh “Given under my hand and tlie 
of the Court, tin- day of 

{Dh. Ao. SIS of ms.) 


Form No 15A. 

A'fl thi folhtCiH't Form : — 

“No. ir»A. 

Boxd fop. Pvrn cusTonv or ,Movi:\ni.r pnoPEirrY ATT.\cnED axd left 
IK CHAROr. or fJT.'SOK IKTCRl-^rTED AND SURDTrE®. 


(0. XXI, n 43 ) 

In the Court of at 

Civil Suit No. of 


C. D. of 


(lyainst 


Know all men by these presents that wo, I. J. of 
etc, and K L, of etc, and M. N. of 

etc, are jointly and severally bound to the Judge of the Court of 

in Rupees to be paid to 

the said Judge, for which payment to be made we bind oxirselves and each 
of us, in the whole, our and each of our heirs, executors and administrators, 
jointly and severally, by these prc«ents. 


Date*! this day of 19 

And whereas the moveable proper^* specifie<l in the schetlule hereunto 
annexeil has been atticlicd under a wamjiil from the .-aid Court, dated the 
day of 19 , in execution of a decree in 

favour of in suit No of 19 , on the 

file of and the said propertv has been left in the charge 

of the said L J. 


Now the condition of this obligation Is, tliat, if the above bounden I. J. 
shall duly account for and produce when required before the -aid Court all 
and every the property aforesaid and «hall OMy any further order of the Court 
in respect thereof, then this obligation shall be void • otherwise it shall remain 
in full force. 


I. J. 

K. L 
JI. N. 

Signed and <leHvcre(l by the above bounden 


in the pre-enev 


(PiV. iVo. IGG of ms.) 


14 
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Form No. 29. 

Add the following ns a "jYo/e” to Form Ko. 2!) -Proclamation of Sole 
‘‘Norn.— The tltle^dceda rcUlinp to the property have not been filwl in Court, 
and the purchaser will take the property Bubj**ct to the risk of there beinc rnortpa^es 
by deposit of title-deeds, or morif'a;^ not disclosed in the encumbrance certificate.’ 
(D/a Ab. 21S4 of 1018) 


Form No. 39. 

Suhstilnte the following for the old one (P. D/s, Ko. G07 of 1931 ) ; — 
Order for Of.^iverv to certified pdrciiaser of lakd at a sale 
IS EXECUTios. (O. 21, r. 95.) 

(Titia) . 

To 

The BnilifF of the Court. 

"Whereas become the certified purcha.sor of 

at n sale in execution of decree in suit No. of 

19 ; you are hereby ordered to put the said , the certified 

purchaser, as aforesaid, in possession of the same ; and you are hereby further 
required to state in your return whether there are crops on the land and 
whether you have delivered them to , the ccrtifieil purchaser. 

Given under my hand and the seal of the Court, this day of 
19 

. . Judge. 


APPENDIX F. 

Suhetitute the following for Form No, 9 
“No. a 

Appoiktjient. OP A Receiver. 

(O. 40, r. 1.) 

{Title) 

Whereas it appears to the Court that in the above suit it is just and 
convenient to appoint a receiver of the properties specified beloa’ (or whereas 
the properties specified below have been attached in execution of a decree 
passed in the above suit on the day of 19 , in favour 

of ). 

It is hereby ordered that A. B. be appointed (subject to his giving 
security to the satisfaction of the Court) the receiver of the said property anf| 
of the rents, issues and profits thereof under Order XL of the Code of Oivu 
Procedure, 1908, with all powers imder the piovisions of that Order, except 
that he shall not without leave of the Court (1) grant leases for a term 
exceeding three years or (2) institute suits in any Court (except suits lor 
rent) or (3) institute appeals in any Court (except from a decree in a rent 
suit) where the value of the appeal is over Rs. 1,000 or (4) expend on tne 
repairs of any property in any period of two ye.ars more than half or the 
net annual rental of the property to be repaired, such rental being calculiUeci 
at the amount at which the property to he repaired, would be let 
in a fair state of repair, provided that such amount shall not exceed Rs. 1,000. 
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And it i' further on!en'<! thnt thn TillirsaiSir tlio above «iiit and nil 
perfon*! claiming tintler them do deliver up *)iiiet po‘’‘‘o«‘.ion of the propcrtic?, 
moveable anil immovoahlo, “pc'cifietl below, lrt^*ther with all lea«e% n^reomenta 
for Ii’a«e, kabnleat«, aecoiuil booh«, papec*, incmor.inda and writinp^ relating 
thereto to the ‘•aid rwiver. Ami il i''» further onlen'd that the «!aid receiver 
do take po 4 «c«*ian of the ^a^^l proi>erty, moveable and itninoveable, and 
eollect the ^e^t^ is«iie< and profit-* of the « 5 ;tid tuintoveahlc property, and that 
file lenant< and oecnpier-* do nllorn and Pay their n-nt< in nrrear and growing 
rcnl« to the paid receiver. And il i* further ordered that the «aid receiver 
j-hall have jiower to bring and defend -uit-* in hi** own name and s^hall aUo 
h.avo power to n«e the name-* of the jdaintifTs and defendant* where necessary. 
And it i? further ordereil that the receipt or receipt^ of the ?aid receiver shall 
l*e a sufficient di-*eliargo for all «uch wim or «ums of money or property ai* 
shall 1)0 paid or dclivercil to him n^ such p*ceivcr. 

And it is further onlertxl that the ?ai<l receiver do out of the first monies 
to be rrceiveil by him pay the debts dne from the said and shall 

be entitled to rehiin in his hands the sums of Us, for current 

expenses, hut subject thereto shall pay lti-« not receipts, ns soon ns the same 
come to hN hand*, into Court to the crc<lit of this suit. He shall once in 
®vei7 months file his accounts and vouchers in Comt, the first 

account to he filed on the clay of and to be passed on the 

day of , He shall bo entitled to commission at the rate of Rs, 

per cent on the net amounts collected by him or to the sum of Rs. per 
month or os the case may be) as his remuneration (or he shall act without 
any remunerationj. 

And it is further ordered (where an additional office establishment is 
required) that the said receiver shall be allowed to charge to the estate in 
addition to his own office establishment the following fmtner establishment : — 
(Here enter specification of property) 

Given under my hand and the seal of the Court, this day 

of 19 

(Dk. A’o. 643 of 1314). 


APPEJfDIX G. 

Form Ko 6 

Insert the foUoicing “Xote,” namely • — 

“Note.— A lso take notice that if an address for serHce is not filed before the 
aforesaid date, this appeal is liable to be heard and decided as if you had not made 
an appearance.’ 

fDis. Xo. 369 (e) of 1916.] 


Insert the folhicing as forms Kos. GA and €B : 

“JJo. CA. 

Notice to Bespo>'t>e>t. 
fO X1.IA, r. 2) 

(Cause Mle.) 

of the Court of dated the 


Appeal from the 

day of 
To 


Bespondeni. 
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Take notice that an appeal from the above decree {order) lia*< been 
I)re'-ented b)’ the nbovc-niiineil appellants aiul registered in this Court, and 
that if you intend to defend the same j'ou must enter an appearance in this 
Court and give notice thereof to the appellant or In's pleader 'within 30 days 
after service of tliis notice on you. 

If no anpcarance is cntciefl on your behalf by your>clf, your pleader or 
some one hj' law authorized to net for you in thi*- apjaal, it ■\n]l Le l.cord 
and decide<l in your nlisence. 

The address for sendee of the .appellant is that of his plcitdcr 31r. A. B. 
of {vificrt address) Madras. 

{If the appdlanl appears in j)erson, insert Itis address for sen fee.) 

Given under my haml and the seal of the Court, this day of 19 . 

Registrar. 


[Interlocutory application No. . of 39 h.os been made by 

appellant, and execution has been sUyed (or other order made) by order dated 
the day of 19 •]” 


“No. 6B. 


Memorandum op Appearance. 

(0. XLIA, r. 3.) 

{Qittse title.) ' 

Take notice that the respondent intends to appear ' 

and defend the above appeal, and that his address for service of all notices 
and process is {insert address) 

The said respondent requires a list of the papers •which the appellant 
proposes to translate and print. 

Dated the day of 19 

(Signed) C. D., 

Faiii for Respo7ideni. 


To the Registrar, High Court of Judicature, Madras." 

fG. 0. No. 2128, Home {Judicial), dated Ike 18th October, 1917.] 


Form No. 9. 

Omit the enlUc portion beginning with ike tcords ‘Memorandum of Appeal” 
and ending icith the words “the following reasons, namely : — ” 

{Nolificalion, dated High Court, Madras, ike 60i November, 1922.) 


Forms Nos. 13A, 19B and 12C. 
Insert the following as new forms after Form No. 12 1 
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“No. 12A. 

CmnncATi: ok m:vvt: to Arrnvi. to IIih JlAjcKry in Council. 

(O. XLV, r. 7.) 

(Ill wlirrc Iho ‘uljjfrt-tnnM'T of tli<* nppoal is of .•’iifHcinnt vnluo and 
tno finilin"-* of tlio Courts an' not concurrent). 

Ro.ul petition pro'cntcl «n«ler O, XLV, r. 3 of the Code of Civil 
1 rcKXHlure, pniyiti" for th'' irrnnt of a oTiific.itc to enable the petitioner to 
appeal to His Majesty In Council aijninst the of this Clourt in 

suit No. of 19 . 

The petition cnmin;r on for^ Iienrm'r upon perusing the petition and the 
grounds of npjieal to IIi« Maj'^sty in Council and the other papers material 
to the application and upon hearJii" the arj^imcnts of for the 

petitioner and of for the respondent (if he appears) this 

Court doth certifj’ that the of the «Mh;cct-mitttor of the suit In the 

Court of first instance is . . p warJu oriiT^io.w nnd the of the subject- 

matter in dispute on appeal to HU Majesty In Council is nl«o of the value of 
r.s. 10000 docrc« ... . . dircctlr 

ot iis. lo.o'U or tliat the appealed from involves .n directly some 

claim or question property of the value of upward* ol'lu 10, W and that 

fl sTo^ appealed from does not affirm the decision of the lower Court. 


No. 12B. 

Certificati: of leave to appeal to His Majesty in Council. 

(O. XLV, r. 7) 

(In cases where tho subject-matter is of sufficient value and the findings of 
the Court are concurrent) 

Read petition presented under O.. XLV, r 3 of the Code of Civil Proce- 
•lure, praying for the grant of a certificate to enable the petitioner to appeal 
to His Jlajesty in Council against the dnai orde' this Court in 
suit No. of 19 . ^ 

The petition coming on for hearing u^n perusing the petition and the 
grounds of appeal to His Majesty in Council and other papers material to the 
application and upon hearing the arguments of for the 

petitioner and of for the respondent (if he appears) this Court 

doth certify that the of the subject-matter of the suit in the Court of 

first instance is u-f^FijarSTwWb the of the subject-matter in dispute 

on appeal to His Majesty in Council is also of the ^Tilue of up»a«ltof Ra lo.cui 
or that the finlrordL ? appealed against involves ,n<L^iij some claim or question 
mp^°t.ug propert>’ of the v.alue of m.u rri and that the affirming 

appealed from involve* the following substantial question (s) of law, 

vix : 


( 1 ) 

( 2 ) 
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No. 120. 

Certificatk ok LiHvr. TO APPKVL TO Hk M\jESTy IN Council. 

(0. XI.V, r. 7.) 

(In cases where the ."ubject-matter in dispute is either not of sufficient 
value or is incapable of money vnluntion.) 

Read petition presented under O. XLV, r. 3 of the Code of Civil 
Procedure, praying for the grant of a certificate to enalde the petitioner to 
appeal to His Jlajosty in Council against the gS a^o'i-a er of Court 
in suit No. of 19 . 

The jietition coming on for Jiearing upon perusing the petition and the 
grounds^ of appeal to His Majesty in Council ana offier papers material to the 
application and upon hearing the arguments of for the 

petitioner and of for the respondent (if he appears) this Court 

doth certify that the of the subject-matter of the suit both in the Court 

of first instance and in the other Court is 

in the exercise of the discretion vested in it Is satisfied that the case is a fit 
one for appeal to His ^Majesty in Council for the reasons set forth below, 
viz . : — 

( 1 ) 

( 2 )" 

[ff. 0. No. 632, Law (General), dated the Dih 2Iarch, 1922.] , 


APPENDIX H. 

Form No. 11. 

Substitute the following for Form No. 11 : — 

“No. 11. 

Notice to guardun appointed or declared, or to father 6r other 

NATURAL GUARDIAN, OB TO THE PERSON IN CHARGE OF THE JHNOR. 

[O. SiCKII, r. 3 (5).] 

( Title.) 

To 

Guardian appointed or declared, or father or other natural guardian, or 
person in charge of the minor. 

Whereas an application has been presented on the part of the . , 

in the above suit for the appointment of a guardian for the suit for the saia 
minor, you are hereby required to take noUce that, unless^ within + *1 •= 

days from the service upon you of this notice an application is made to tin 
Court for the appointment of you or of some friend of the said minor to aci 

^ guardian for the purposes of the said suit, the Court will proceed to 
appoint some other person to act as guardian of the said minor for the 
purposes of the said 

Given under my hand and the seal of the Court, this 
19 .” 


day 



Form Ko. IIA. 

KoTicr TO raoro^nD ouatidiak. 

[0. XXXn. r. 4 (5).] 

To 

ro«idlnf: at ^ ^ . 

Take notice that the nbovo-nnme«l petitioner hsw made tin application to tiiis 
Court to appoint you puanlwn for the suit of minor 

defendant in Ko. of 19 , and that the said 

application will be hearxl on the day of next. 

Given under my hantl nn«l the seal of tho Court, thi^ day 

•of in . 

{Dis. Xo. 1601 of 1914.) 


Forms Nos. 14 to 25. 


Omitted. 

\0. 0. Xo. 2606, Law {Oenrml), dated the Gth August, 1938.] 


: RULES MADE By THE HIGH COURT OF JUDICATURE 
AT BOMBAY UNDER SECTION 122. 


ORDER m. 

Rule 2. 

C/<Jnsr (tv) /fhall hf amcmlftl to rtad na foliates : — 

“PorFons holding goncnvl ix>\vcrs-of-attoriioy for in the ense of proccetling? 
on the Originiil 'tide of the Bombay High Oiurt nttome.vs holding the requisite 
special povvers of attorney] froiiv parties not resident within the local limits of 
the jurisdiction of the Court within which limits the apjH'anvnce^ application 
or act is made or done, authorising them to make and do such appcanuiees, 
applications and acts on behalf of such parties.” 

OVords in brackets inserted, r/rfc Bom. Gaz., 1031, pt I, p. IS94.) 


Rule 4. 

Insul^ruk(3) the tcords **or any application relating to such appeal” 
be inseeica betn'ce/t the tcoeds “order £u (he sciif” nttd “ and any appllca- 
tion or act” 


ORDER V. 

RtUe 21A. 

The folloicitig shall he ittserted as Itule 21A 

“2^. ^nlere the plaintiff so desires, the Court may, notwithstanding any-'i 
thing in tlie foregoing rules and whether the defendant resides within the 
jurisdiction of the Court or not, cause the summons to be addressed to the 
defendant at the place where he is ix'sitling, and sent to him by registered post 
prepaid for acknowledgment provid<*«l (hat such place is at a town or village 
in British India which is the head-quarters of a district or recognised sulv 
division of a district, such as a taluka. tahsil or mohal, or in which a muni- 
cipality has been established, or to which (he nrovtsrotis of thi< rule may from 
time to time be extended by a Xotiheation by the High Court publishetl in 
the Bombay Government Givrette, An acknowledgment purporting to be signed 
by the defendant shall be deemed by the Court issuing tlie summons to be 
p'ritna fane proof of service. In all other cases the Court shall hold sucli 
enquiry as it thinks fit and either deckin' the stimmons to have been duly 
serv^ or orfer such further service as mav in its opinion be necesjs-u-v.” 

(G. 11. 30) 


Rule 23. 

The following proviso shall be added to ntle 22 : — 

“Provided that where auy such summons is to be served within theriiimta 
of the town of Bombay, it may be adilressed to the defendant at tlw 
within «uch limits where he is residing and may bo sent to him by the Loijrt 
by po«t registered for acknowledgment An acknowledgment purporting to 
sijnie<l by the defendant or an endorsement by a postal servant that tl»o 
defendant refused service shall be deemed by the Court issuing the summons 



Arr. Ill— iioMiuY moil cour nni,r.‘< 
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to Ik* pn'im fitric pmof nf ^or\i«v. In nil olluT c.i'f'* tJio Court f-liall Iiol<I 
piich cnquirj* a“ it fit nrul WiIut ikTlnn* llip '‘iiininoiia (o Iiavo lice’ll 

«luly fcn'O"! or onlrr ‘•urli futlhi-r ‘*TTirr mi inny in it^ njiinion lx* necc—iiry.'’ 


ORDER m 
Role 10 to 26. 


Thr fuUoiriii'j Itr a'htM at rut's lit to -0 : — 

“19. I'vrry plaiut «ir oripinal p*’tition “liiill l»o necninpaiiiol by a monioran- 
<lum in writinj: frivinp an aibin*"* nt nliicli ‘‘cn’ict* of notice, or summons or 
other proo’^-j may Iv nvule on the plniiitifl or pcfltioiier. Plaintifl'-j or peti- 
tioner* sub^wiuently n<Me«l 'hall, iinmwliitely on bein': ®o ndfle'l, file a 
memorandum in vvritin;: of ihi' nnitm*. 


“20. An nddro'* for fiurie.* lile<l itn<ler the prcmlin? rule -lialj be tvithin 
the local limit* of the di«triet Court nilhin uliicli the suitor petition is filed, 
or if be mnnot ronveniontly irive iin nddri*-* «* afore-aid, at a place ^\horo a 
party onlinarily re'idc*. 


*'21. Where a plainlifT or ix-titioner fiiiN to file an address for smnw, he 
?haU be liable to have hi* -mt dt'mi'<c<l or hi- petition rmect^d by the Court 
iuo mob/, or any party may apply for an onler to that cncct. anil the Court 
may make pucli onler a* it thinks jii«t 


“22. Where a party i* uot found at the nddre«s piven liy him for 
service and no agent or adult male member of Ins family on whom a notice or 
process can bo gcr\*e<l, is pre?onl, a copy of the notice or process shall bo 
alTiietl to the outer <loor of the bou*e. If on the dale fixed such party is not 
present another date sliall be fi.xcd, ami a cony of tlie notice, summon? or 
other procc-s shall lx* sent to tbe rogistere<l n<larc«s by registered po«t prepaid 
for ncKnowletlgment, and .‘‘uch service shall be deemed to be effectual ns if the 
notice or process liad been personally served 


“23, Where a party cngage/l a pleader, notice or processes on him shdl 
be served in the manner drescribe/l by Order HI, rule 5, unless the Court 
directs service at the addrc«s for service given by the party. 


“24, A party who desires to change the address for por%'ico gh’cn by him 
ns aforesaid shall ^e a fresh memonindum in writing to this effect and tlie 
Court may direct the amendment of the record accordingly. Aotice of sucii 
memorandum sh^ bo given to such other parties to the suit as the ^urt maj 
deem it neco*sary to inform, and may be eerve/l either tipon the pleaders lor 
such parties or bo sent to them by registere<l post, as the Court thmks lit. ‘ ■ 

“25. Nothing in these rules shall prevent the Court from directing the 
somce of a notice or process in any other manner, if, for any rca«ons it 
thinks fit to do so. 


“26 Nothing in tho«c rules shall apply to the notice pre*cribe<l by order 
XXI rule 22. 


(G-11-30.) 


ORDER Vm 
Rules 11 and 12. 


T'/ie foUowing shall be added as Itutes II and 12 '• 

“11. Every party, whether original added or sub*tituteil. who /n 

any suit or other proceeding shall, on or before the date fi.ved in the um- 


15 
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mons or notice sen’cd on him ns the date of hcarin/j, file in Court n memo- 
rnndum in ■\Yriting: stating his address for service, and if he fail to do so, he 
shall be liable to have his defence^ if any, struck out nnd to be placed 
in the same position ns if he had not defended. In tliis respect the Court 
may act svo molii or on tlic application of any party for an order to such 
effect, nnd tiie Court inaj’ make such order as it thinks fit 

“Provided that this rule shall not apply to a defendant who has not filed 
a written statement but who is examined ny the Court under section 7 of the 
Dekkhnii Agriculturists’ Relief Act, 1879, or otherwise, or in any case where 
the Court permits the nddres-s for service to l>e given by a party on a date 
later than that specified in this nde. 

“12. Rules 20, 22, 23, 24, 25 nnd 2G of Order VII shall apply, so far ns 
may be, to addresses for service tiled under the Ja^t preceding rule.” 

(6-11-300 


ORDER IX. 

Rule 4. 

Jink 4 shall be numbered rule 4 (1) and the folloivintj sub-rule (2) shall he 
added to it nameli^ 

“(2) The provisions of section 5 of the Indian Limitation Act, 190S, slmll 
apply to applications under this rule.’ 


Rm,E 9. 

The Mlou'ing shall be added as sub-rule (3), tiamehj :— 

“(5) The provisions of section 5 of the Indian Limitation Act, 1908, shall 
apply to applications under this rule.’ 


Rule 13. 

BuU W shall be mmibercd as nde 13 (0. following suh-nde shall be 

added to it, namehj 

“(2) The provisions of section 5 of the Indian Limitation Act, 1908, s 
apply to applications made under this rule.’ 


Rule 16. 

The following shall he added as nde 15 : — 

“In the application of this Order to appeals, so far as may be, the wor 
‘plaintitr slinll be held to include an appellant, the word ueiendnnr 
respondent, and the word ‘suit’ an appeal. 

ORDER XIII. 

Rule 9. 

Between the first and second proviso 'fo sub-rule (1;, the following proviso 
shall he inserted, namely : — 
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“ a!«<i lint n mpy of |ln* •locn’o nn*l of tin judpmont filo<l with 

tho m'’nionin'liim of nj’ponl urnliT Onlor XIjI, nilc 1, imy be* rcturnoel nftop 
till' apjH-al ln« Ikth < 1 i * i » o »(>1 of by flic Court.” 


ORDER XVI. 

Rule lA. 

Vif foUntcinj rh^ll U wl'Ifit Hiitf lA . — 

••lA. (/) The* Court nny, on tlio nppliftition of nny party for n sitmmom 
for tbp nttomlinro of nny por-on, ponnit tint spm’cp of such sumiuons slinll 
be pfri*ctc<l by •‘ueb party. 

(2) Wicn the Court bn* •Imttc*! sorvico of the summons by the party 
appIyinjT for tin same ami such <«tvIc»' b not efiectwl, the Court may, if it 
«•’ Mti-fusl that rvM'onaiiio «hU{renn' ba^ l»cpn u«<xl by such party^^to efTi'Ct 
such sora’ico, permit -n'ra'icp to be dTpctcil by an ofllcor of the Court.’* 


T/if folhicnif sJnU be tii^crH pron<o (o sub-rule (1).— 

“Provided that when' Government or « public ofRcer being a pnrty ^ 


knowl^geror of matters with which be Ins bad to ^ public ofBcer, 

or to ppo-iuc' nnv document from public reconls, tho Government or tuo 
aforesaid ofneor ^ball not be required to pay any sum of money on account 
of the traveilinff and otlior expenses of such witness. 


Rule 3. 

The following shall be inserted as promo : 

‘Trovided that wliero the witness is a public , o^iccr to whom the Civi 
Service Regulations apply and is summoncrl to givo ^ 

hare to hi. notico; or of fact, rrith rrhich ho ho. had to cloal m te 

official capacity, or to produce a document from public rcconls. ^ 

payable by the partv obtaining the summons on account of his traielling 
and other expenses shall not bo tenderc<l to him. 


ORDER XXI. 

Rule 32 . 

Tn rule 22 til’s imrifr “two year.” shill he stttsliliilcd for Ihr mrds 
year” u'herever they occur. 


“ono 


Rule 24. 

Tlf folhwlna proriso shall he alUi to suh-rule (2) of rule 
"Proyided that a First Cla.. Sobordiaate Jud^ 
jurisdiction send a process to another Subi^ina^ Cou 
for execution by tlie proper officer in that Court. 

(6. n. 30.) 
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Rule 44A. 

After ride 44 Vie fullotring shall hr inerted, namely : — 

licrc lilt* propert)* to Ihj nttoched is offricultaral produce, n copy 
I ^ 'Vrtrrant or tlie order of nttnehment fliall be pent by post to the office 
of the Collector of the district In ^Thich the land H situnte.” 


Rale 45. 

The following words shall he added to sub-rule (1) of rule 45 after substitut- 
ing a semicolon for the full stoj) : — 

“and the applicant shall deposit in Court at the time of the application 
Mich suni as the Court shall deem fliifficient to defray the cost of watching 
and tending the crop till such time.” 


Rule 54. 

The following shall be added to sub-rule (1) of rule 54 : — 

“Such order shall take efioct, where there is no consideration for such 
transfer or charge, from the date of such onlcr, and where there is consi- 
deration for such transfer or charge, from the date when such order came to 
the knowledge of the person to whom or in who«e favour the property 
transferred or charged." 


Rule 69. 

In sub-rule (2) of rule 69 “thirtv days” shall be subsUiuted for “seven 
days.” 


Buie 72A. 

After rule 73 th” following shall be inserted namely : — 

“72A. If leave to bid is granted to the mortgagee' of immoveable property, 
a reserve price as regards him shall be fixed (unless the Court shall otherwise 
think fit) at a sum not less than the amount then due for principal, interest 
and costs in case the property is sold in one lot, and not less in respect 
of each lot (in case the property is sold in lots) than such figure as shall 
appear to be properly attributable to it In relation to the amount aforesaid. 


Bule 91A. 

The following lule shall be added as rule 91A : — 

“91 A. IVhcre the execution of a decree has been transferred to the 
Collector and the sale has been conducted by the Collector or by an officer 
Mibonlinato tc *’ r' " *• • under rules 89, 90 or 91, aiiu 

ill the rase of • ■ ' the deposit required by that rule 

if made to thi ■ ’ vhom the decree is referred for 

I'xociition in • tmed by the TjOCoI Government 

under ••ectlon _ . .jPfl U) nave been made to or m 

the Court within the meaning of rules 89, 00 and 91." 
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An*, m— noMHAY iiifsn court imi.ns 

ORDER X3T. 

Rnle Z. 

TJ/i* folhiririy thnll }>f a* (1), immth/ : 

wUon ."> of tho Inflian Lintitnlion Act, 1909, plinll 
arrkto nppWion- un.W l)n« nilc." ’ 


ORDER TTyiy 
Rale 3. 

Thf irorrf.t "to il,o minor nn<i’’ m Unr 2 of stth-rulf (4) shaU /«• dfkUd, 


ORDER YTYif T 
Role 1. 

'‘^ni'nrt ghnU /w nddfd to iht ^^Ejjdanalion" to rule 1, 

whether ho !•» po<«c««o<l of ?ufllcient mean* the subject- 
"»her of the J^it Phnll be cxclu(lo<r 


ORDER X2XIV. 

Rule 2. 

SuhttiUtte for elaute (d) /Ac fallotchtg :— 

, ‘t'O that, if such payment is not mado on or before the day to bo fixed 
aj" the Court, the plaintiff shall be entitled to apply for a final decree for 
loreclosure under rule 3.” 


Rule 4. 

In sub-nde (1) after the words "n® therein mentionnl*' suhstHute **tlie 
plaintiff shall bo entitled to apply for n final deenx' for sale uiuler mlo fi.” 


Rule 6. 

In siih-ruk a/ter the words “pwcrtxl* of tlie sttMitufe 

, “(after dcfrayjn^j tho expenses of tin* salej Iw*^ paid into Court and nppli<x1 
m payment of what I® dei'luri'd duelo the lurtiittifi a® af»»r»'«:Md with 

subsequent int«'re®t at such rate a® the Ouirt dixun® pvisoualde and subsequent 
cost®, and that tho halaue^^ (if any) !>«' |*nld lu the defeiid.int® or ether i‘< i'«en® 
entitled to tho Baino : 

Prov'idetl that the thiurl may, uimn giswl v«ws,^ A»»wu and M|x»n »nth 
terms (if any) a® it thinhs jit, fnun lliim in lime |M«>t]x<in> tlie d\\ |,q 

such payment,” 
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Knie 7. 

For clause (d) substilule : — 

“(cQ that, if such i)a 3 'mont jiot made on or before the day to be fixed 
by the Court, the defendant shall be entitled to apply for n final decree for 
sale or foreclosure under nilc 8.” 


ORDER XXXVll 
Rule 2. 

In sub-rule fl) of rule 2 after the words “promissory notes” the foUoicinj 
u'oids shall be trtserled, iiamehf : — 

“and all suits in which the niaintifl seeks only to recover a debt or 
liquidated demand in mono)' paynole by the defendant with or without interest, 
arising on a contract express or implied, or on an enactment where the sum 
sought to be recovered is a fixed sum of money or in the nature of a debt 
other than a penalty, or on a giwmntce. where the claim against the principal 
is in respect of a delit or a liquidated uemand only.” 


Role 3. 

In rule 3 the following sub-rule (3) shall be inserted * 

(3) The provisions of section 5 of the Indian Limitation Ac^ 1908, 
apply to applications under sub-rule {/).*' 


ORDER XM. 

Role 3A. 

After rule 3 the following rule shall be inserted, namely 
“3A. TVhere an appellant applies for delay to be excused, notice to show 
cause shall at once be issued to Ae respondent and the matter shall be fin^y 
decided before notice is issued to the Court from whose decree the appeal is 
preferred under rule 13.” 


Rule 38. 


The foUouAng shall be added as rule 38 : — 


“38. (1) An address f 

Address for service ^ 

filed to . hold £ood f 

during appellate procee- J 




) or Order YIII, 

VU, rule 24. or 
ing all appellate 
Uiu oxigiiiai Hiit or petition. 


subject to any alteration under sub-mie (3) 


“(2) Every memorandum of appeal shall state the addresses for service 
given by the oppo«ite parties in the Court below, and notices and processes 
«hnll issue from the Appellate Court to such nddre«ces. 

“(3) Rule 22, 23 and 21 of Ortler VII shall apply, so far as may be, to 
appellate proceedings” (10. 11. 30) 
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ORDER XLm. 

Role 1. 

QiUff (w) thnll If (ffl/tnl. 


ORDER XLV. 
Rule 3. 


entw wliytlip sail! certifientp xhould 
lhinV -9 r »«>»^/» fMt bc in*crieil, .“unless it 

«unks tu to ndu'^e ihp certificate.” 


RuleTA. 

■^cr r„fr 7 tf,, 

XnW f/f in^frlf/i, u'uneli/ :— 

rpoHi^Vi f ° ns is mentioned in rule 7 CO- c1‘«hsc (a), shall be 

SiromL S<'crct'irj* of Stale for India in Council or, where the Local 

«n(vi ; undertikon the d.-fenco of the suit, from nnv public ofHcer 

a respect of an net nllc^etl to be done by biiii in his olhcinl capacity.'’ 


ORDER XLYI. 

Raid 8 

folloiciuj g],(iU It added as rule 8 

“"iS thl“ o&'' so far 03 may bo, to proceedings 

(8- 11. 30.) . ' . ■ 


ORDER XLVn. 

Rule 5. 

I'l ride 5, for the xcord,*‘^\x” (he tcord “two” nJiall be sidifliluled. 


Rule 10 

^he following shall be atlded as rule 10 : — 

. Rule 38 of Ortlor XLI ehall apply, so far as may bo, to proceo<IInga 
•uiuer this Order.” 


ORDER XEIX. 

Rule 3. 

3 t/ic word “and” vninetUalely jtreeeding f>nrnfjinph (6) shall be 
an/l the folbwing paragraph shall be viserted Iftnren jmragraphs (/i) 
«aa {fJ), namelg ; — 

‘Xm), rule 72A of Order XXI ; nml” 

I) u'ord ttful figures “rulo .7.?** omtrritig below item (Ji) of rxtle ,7 

««« u-ord, a, id figures “rules 31 an<l Bf/’ sh/itl be suhstUnted. 
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The fiillnit'ttn} rla{t\ril /(hall l/f imrrlfd At dnuKf (fi nam^ht 
^ "(I) ml.- :n A of Oflvt V;'* 

Fill thf pj-i-ihini '■/'oj-r (f) thf fitlloinny shntt /v ituhidfut^^, unm^bf, 

“(ill) rnlf I<>, full- 11, <'bw>«* (b) nii>l (c). tm<l ruliw 10 to 20 of Onlcr VII 

fkhiii rfinisr fhr fiilhurtn’f ^hflll h* Hfiertnl. tmmi'bl, 

“KU) nsi. U iw\ 12 >.{ finb'r Vir 

l{>'li)it rliiiof (/.) (h foUuimiij tiltnll hr tn^rrlrd, namel'/, 

"(T) n.i- is of Onl.-r XL!" 

Ml 11 1(1 ) 


Rtile 4. 

ill' fulhiii iw{ 'di tU i*f <vl(Ftl m ruff I : — 

“I TiiO-t IJS, l>;im»:rnpli 2, clmi-o til of t!ie Civil Procetlu^ 

Ot'U* Ilf ill,, fotlunin^ powiT to tho np"istrar of tbc Hi?'i 

Court, ApiK'llufi' Bojuhny : ^ 

■Wh«'r«‘ on ji int'iuomn'lum o! ap}>o.il prcscntotl witVm the time preambel 
for till* -am<* thf wholo or nny part of the fee prescribed b.v_ tJm law for the 
tduf hfinj? in fon'e relalinfr to Court-fees has not been paid, the Re/ri$trar 
«miy ui lus (jj‘'Cretion allow the npi>ellnnt to pav tho whole or part as _ the 
easii mav he of -neii C'ourt-b'c^ am! may admit tho api'eal to the register 
even though tho iiib'erpient payment of Court-feo inny have been mnrtc 
after the time prcseribeil for presentation of tlie appeal.* ” 


ORDER in 

The following shall Im’ aH'lcd as Orihf Lll : — 

XLI shall apply, so for-as 
under section 115 of the 


ApplicaWlity of RuU 38 "1- ^ 0^ 

ofOrdtr XU to proceed- luay DC, to procecdmgs 
ing under s 115. CouC. 


APPENDIX B. 

Form Nos. 1, 2, 3, 6 and 6. 

Tho following notes shall bo inserted in re<l ink iu forms Nos. 1. 2, 3, 5 
and 6 : — 

“Also take notice that in default of your filing an address for service on or 
before the date mentioned you rae liable to have your defence struck out 


Fom Ko. 10. 

Torm Fo. 10 shall be amended io read a* follows : — 


“No. 10. 

To ACCOMPANY' Returns op Summons op another Court. 

(O. V, r. 23.) 

CTitle.) 

Rend proceeding from the forwarding 

in Suit No. of 19 of that Court. 


( - 

for sendee on 



Ai’i’. ni--no>tnAY high couirr kui.ks 


I liJi j 


Read Serving OfiiccrV rn(!or«cmpnt rUititifr tlint the 

nnd proof of llie ntwvc hftvinp been 

me on the oath of 
nnd 

that the be n tnme<l to the 

with thi« proccr«linF. 

I hereby declare tlint the paid Pumuion« on 
been «luly eervol. 


duly taken by 
it is ordered 


1ms 


Judge. 


>'OTc— This form will be npplienblc to process other than summons the service 
of nhich may hare to 1m? eflocted in the same n.flnncr.'' 


APPENDIX D. 

Form No. 4. 

In luie 4 of Form Xo. i for "realimlion" «ub<«titutc “the day hereinnftei 
referred .to.” 

For chu^e (2) of Ihe .toid form, lub^Htiite : — 

'TImt if such payment is not made on or before the said day of 

19 . the jdnintifT shall be entitled to apply to the Uomt 
for a final decree for sale.” 

Delete elaii^e (.3) of the sold form. 

Form No. 5. 

Fijr ehuK (2) ftiib^iiititc 

"(2) That If such payment is not made on or before the said day of 

19 , tho defendant shall be entitled to apply for a final decree for 
foreclosure or salo." 


r dated the 


Form No. lOA. 

Add ihe folloieing form as form Ko. JOA : 

‘•No. lOA. 

FrxAi. DncnnE For Sale. 

(jau.) 

Upon reading the decree pa&sal in the above ..fP 

day of 19 I and the application of the plamtilf c 

dnv f.f 19 . and after hearing 

pleader for tho plaintiff and i i .1 ^■^l”'i'^rTcoYas not^”bMn 

and it appearing that tho payment <brecte<l-by llie saul decree h. 

made. 

It is hereby dccrcctl ns follows : — 1 1 j .i , 

(1) That the mortsaacl iiroporly or siiinclciil part ^ I ho'ralc) ^ 

the proceeds of tho sale (after defraying thereout i i „ 

paid into Court and appliecl in .payment of what .s declared to ^he 

plaintifT as aforesaid together with subs^uent ^"tercst P j 

per annum and subsequont costs, and that tho haUnce. if an>. he pai.l to tne 
defendant. , 

(2l That it tho not prowoila ot tho .air ,Hl ’ho' nt"Ct"v 

and such siibioquont mtoroit and com in full ‘ 

to apply for a personal ilecreo for tho amount of the balan . 


10 


RULES MADE By THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD UNDER SEQION 122, 


ORDER IV. 

RuIq 1. 

For I (1) auhalitiitP thr folhtrin ^: — 

“I. (/) Every suit shjiH bo inhtituini by pre«ontinj? to tbe court or such 
ofijccr nb it upjxwnt'* in b<*hflJf & ph'tnt, together with a true copy, ior 
f-er\*ico \rith the suninmns ui>on each ttcfemlunt, imlca< the court for |r<XKl 
cause shown nllons t»n)c' for liUiiu such copie«f. 

(3) Tho court-foo cluirfre.-iblo for such senm* shall be p.iid in the case 
of suits when the {>lainl i-i hlwt ami in the case of nJ/ other proceedings when 
the proces'* h appbcti for.“ 

Rc-niimUr thr present .vd>-ruk 0 on sul>~riile (3j. 

//’ P. (Soirffe. Port JI, third the 2-JlhJiilj/, 1926). 


ORDER V. 

Rnle 2. 

Omit the words "or, if so permitted, by a concise ‘«t.atei))ent.” 

fU P. Oaxetle, Port If, doled the 2-ilh Jiih/, 1926.) 


Rule 4A. 


Add ike folloicing Title 4A 

‘‘I 2 V. Except ns otherwise providwl, in every interlocutory proceeding and 
in every proceeding after decree in the trml court, tho court nmy, either on 
the application of nny part)’, or of its own motion, dispense with service upon 
lUiv defendant who has not nppparwl or upon any defendant who h-as not filed 
a written statement,’ 

kU. P. Qnxelle, Port JI, doled the 24th July, 1926.) 


Rule 16. 

For Die ivords “Where m nny suit the defendant cannot be found” read 
■‘when the defendant is absent or cannot be peraonaliy served.” 

(U. P. Gazette, Part H, dated the 24th July, 1926) 


Buie 25 

For the tvord '''shall” in the third line read the word "may.” 

(U. P. Gazelle, Part H, dated the 24th July, 2926). 



Arr. III. — AUIAIIAHAD IllOIt COURT RULES 


(123) 


Unle 2SA 

ArJd tJir folhtririij n* rti//* 1*5^1 

hrn tlic* «lrfr-nilrmt rcMo* in Brili^h India but oiit«ide tli<* limit? 
of ihp iJnilrt! Provifirs*" of Apnx nn«I Oudh, the court may, in addition to, or 
m Fub'liiiJtion for ntir oth^'r moilo of ‘•ervice, "end (he jjunimon? by po?t to 
the defend, mt. at (he jilne.* trhere ben rv^idintr or c.irryin" on business. 
An aclvnowlrtlpnieiit purjxirtmp to i>e Ficned bv the defcjidnnt, or an 
endorsement Ity n poat-nl ‘^'nr.^nl that tin* defendant, refuse<J service 
Diny be do’me*! bv (he court the RUinnmn'* to be jirimn facie proof, of 

KTvice.” 

(f* I\ (fauttr. Port H elated the 24lh Juhj, W2G.) 


Role 28. 

0,r iconfr “the eummons may” invert the ivords 
fUb?tipj(ion for the tnethotl permitted by rule 25," 

(ff. P (iaxette, Part JI, thted the 24th July, 


“in addition to, or in 
1926.) 


Bole 28. 

prevent rule 23 shall be numbered 28 (1) 

foUoieiug os rule 2S ^ 

(2) IVhero the addro«s of such Commanding Officer is not^ v 

wurt may apply to the officer commanding the station in which the 
defendant was servinc when the cause of action arose to supply such address, 
W the manner proscribed in 8ub*rulo (4) of this rule.’ 

Add the folloicing suihrules (3), (4) ondC^,*— 

, “5) Where the defendant is an officer of His Mwesty’s miljtaiy forces, 
W'oerever it is practicable service shall be mode on the defendant in person, 

.(4) Where such defendant resides outside the jurisdiction of the court in 
which the suit is instituted, or outside British India, the court mav apply over 
the^ seal and signature of the court to the officer commanding the station m 
which the defendant was residing when the cause of action aros^ for the ad* 
dress of such defendant and the officer commanding to whom such application 
*3 made shall supply the address of the defendant or all Such information that 
R is in his power to give, as may lead to the discovery of his address. 

(5) Where personal service is not practicable, the court shall issue the sum- 
hions to the defendant at the address so supplied by registered post 


Buie 29. 

In rule 2.9, mh-rule (I), line 2. for th> mrd and figitrir "nae 28" rtad 
“rule 28 (5.” 


Utiles 31 and 32. 


‘‘31. An application for the issue of o 
snail be made in the form prescribed for 
he received by the court. 


summons for n party or a witness 
the purpose. Ko other forms shall 


_ 32. Ordinarily every process, except those that are to be served on 
Europeans, o hnll be written in the court vernacular. But where a process is sent 
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for fjcfcjitmn to the court of « whm « rllflcrcfU l«n^infre is in onJi- 

imry u^c, it slmll be writton in Knirbsh .nntl phal! Ih; nccompimied by n Jctler 
in Kn{rK“h rwiuet-tJnp it-* ex«‘Cutioii. 

In «ws where the return of s-m'iw is in n lunjrua^'C (lifTerent from th.it of 
the (iislrkt from wliicli ll is is-nsfil, it sbftll be necompanied by nn English 
transhition." 


OHPEK m 
Sn1& 8. 

In rule Si (a) /or Ihr xemrohit aft^r “it'’ in chnxc (1), suhsUUtfc a full xioj> 
mu! drkle fhe rest of ihis rf/i««r ni htH ft* etnu^e* (2) and (3); on'/ 

(hj Jlc-nnfnUr rlauie (1)0* rhu^e (2), iMciing the icord.* ''or st.ntcment«” 
Ihcrctn. 


BoJe 17. 

At the cud of r/nn'c C-) tuld the foUon'otSJ prori^o 

“Provided tlmt, if Ibc copy !•» not tvritten in Enpliih or »<! written tn a 
character other tlmn tiie orchnnrv Persian or Nagn’ chnmctcr in use the 
procedure iabf down in Onlcr XIU, rulo 12. as to vcn/jcallon shall bo 
tollowod and m that ca-sc the court or Us officer need not examine or 
compare the copy with the original.'* 


Eulea 10 to 26. ' ; • 

“IS. 'Every plaint or onginnl petition •ehaU b© nwompanied by a proceed- 
ing giving *au address written in English' In bloct letters at* which' servreo 
of notice, summons or 'Other process may be made on the plaintiff or petitioner. 
Plaintiffs or petitioners ’subse^nenliy nddod shall, immeaintely on 'being so 
added, file a proceeding. of this nature. • • ' • ‘ ^ 

20. An address for service filed under* the prfc^lng^ rule-^b^ be, 
the local limits of the district court within which . the ;6uit or petition 

or of the district court within which the party ordinarily reside?, if wdhtn the 
limits of the United Provinces of Agra and Oudh, 

21. Where a plaintiff or petitioner fails to file an address for 

he shall be liable to have his suit dismissed or his petition rejected bj toe 
court sua motu or any party may apply for an order to that effect, ana me 
court may make such order as it thinks just 

22. Where a party is not found at the address gt^'cn by him for 

and no agent or ndiilt male mesnber of hh family on' whom a notiw ®LEp { 
cesa can bo served, is present a copy of the notice or process shall bo arnica 
to the outer door of the house. If on the dote fixed such party is not 
another {Jate shall be fixed and a copy of the notice, summons or otaer 
process shall bo sent to the registered a'ldress by registered post, and suen 
aervice shall be deemed to be effectual If the notice or process had oeen 
personally served. 

23. Where a party engages a pleader, notices or processes for serrico on 
him shall bo served in the manner prescribed by Order IH. rule 5, unions 
the court directs service at the nddreas for service -given by the partj'. - - ■ ' 



Arr. ni. — Ai.T.AnAnAi> iiioii counr nuLEs 


(125) 


-I. A mrty who clotirv* to rhrtnco |]i« mMrp'Xi for fpm‘<v riven by him 
a, atore«tm<l ^hill file n verifi'^l Ti''t»i;nn, nnti the poiirt m-iv «Hrect the nmend* 
miint ol the re'onl nrronlinely N'otice of «ue]i petition phall be riven to such 
other pirtie« to tlj« Miit n« Iho rotirl imv derm it neces^nr}* to inform, nnd 
may t)? either pervi’.l noon the plmder* for «ueh partic** or be sent to them 
oj- refi«lere.i i>o«i, n- the roiirt think* fit. 


2> Xolhinj: m th'’«« rule* -Inll prevent the court from directing the 
^n-ieo of a notice or pnw** in nnv other nnnner, if, for nny reasons, it 
tnink's fit to do so 


ORDER Vra. 

Rales 11 nnd 12. 

“11. Everj* party, whether oriffinnl. ndded or ^iibstitiiifKl, who 
appear* in nny «iiit or other pro^eolin? sliall on or before the (bate fixetl in, 
the summon* or notice «er\*e<l on him n* the drto of hearin!:. file in court 
aproc^linr statin? hi* nddre** for service written in En;li*h In block letters 
if he fail* t'» do so he ehall be liable to haam hi* defence, if nny, struck 
out and to be placed in the simo position a« it he had not dofenclecL In 
this respect the court may net tuo mof« or on llic application of nny partj' for 
^ ^ eficct, nnd the court may make «neh order ns It thinks just 

l'^ Rules 2n, 22, 21, 21. 2") nnd 2C of Onlor VIl shnll npply, so far ns 
be, to oddresses for serrico filed under the preceilinf nile.' 


ORDER EE. 

Rale 2. • • ‘ 

• tlpt tp^riis tn tht fourth hn*., “for such* eorvice” inf^H Va words. ^'ta. 
♦k 1 ■ has f.iilol to camaly with the rules for filing the copy of, 

the plnint:for service on the defendant” , 


Rafe'li' 

-idd the following proviso 

, ,*^royided nlso that no such decree shall be set aside merely on- tba ground 
ot irregularity in the service of summons, if the court is satisfied that the 
‘^^Isnd.ant knew, or but for his wilful conduct would have known of . the date 
hearing in sufficient time to enable him to appear nnd answer the plaintifl s 


ORDER XHL 
Boles 12 and 13. 

, . 12. Every document not written in the court vernacular or in English, 
Winch H produced 'n) with a pLiInt or b) at the first hoiring or (c) at any 
“tesr tima ten-dared m evidence in any suit appeal, or proceeding, shall be 
^ompanied by a correct translation of the document into the conrt verna- 
cular. If any such document is written in the court vernacular but in charac- 
«« other than the ordinary Persian or Nagri characters in use, it shall be 
®^^pamed by a correct transliteration of its contents into the Persian or Nagri 
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’‘Tho|)cr*on iniikiti}' thn Ininslntioii or tmuxlitcrntioii phnll jjivc his name 
nnil addn’S'inml vorlfy that lilt* (nin'>Ution or tnmslitenition is comxjt. In 
case of a (lo.^umpnt wrilton in a script or laiit'uncrt; not known to the tran«Intor 
or to the person niaktuK the tmn«Iitonit on. the per-son wlio rfatU out the 
original doeofnent for the henefit of the tnm«hitor or the person making the 
transliteration shall also verify the translation and transliteration by giving 
his name nnd luhlrcss and stating that In* has correctly read out* the original 
doctiment,” 

(^-12-32.) - 

13. \yhpn 11 ilocuinenl inclndnl in the list, prescribe*! by rule 1, has been 
admitted in oviilence, the court shall, in addition to making the enilorsemcnt 
prescribed in rule 1 (/), mark such document with serial figures in the case of , 
documents mlrnitte*! as evidence for a pbiinliif, and with .serial letters in the 
case of documents lulmitted ns evhlenoo for n defendant, ami .shall initial 
every such serial numher or letter. When there nre two or more parties 
defendants, the documents of the first party defendant may be marked 
Al, lU. Cl, etc., AAl, Bill, etc., nnd tliose of the second A2, B2, C2, etc., 
AA2, BB2, etc. AVhen a number of dociimenU of tlic t-aine nature is admitted, 
as for example a sen'o-s of receipts for rent, the whole series sliaJl bear one 
figure or capital letter or letters and a sin.all figure or small letter shall be 
added to distinguish each paper of the scries." 


ORDER XVI. 
Rule J. 


The following proviso lo be addcH : — 

“Provided that no party who has began to call his witness^ shall ^ be 
entitled to obtain process to enfoiw the attendance of any witness agamst 
w^iom process has not nrevrously. issued, or to call nny witness not named 
a list, which must be filed in court before the hearing of evident on Iii| 
behalf has commenced, without an order of the Judge made in writing and 
stating the reasons therefor.” • - 


Buie 2 (4). 

“2. m This rule shall not apply, in caSc^ to which Government a 

party, in the case of witnesses who are Government servants whose 
exceeds Rs. 10 per mensem and wlio arc summoned to give evidence in 
public capacity at a court situated more than five miles from their nea 
quarters.” . ... 


Role 8 . 

i*br the words in line 1 “under this order shall be served” read “under this 
order may by leave of the court be served by the party or his agent applying 
for the same, by personal service, and failing such ser\'ice shall be served 


Rules 22 and 23. 

“22. (2) Save as provided in this rule and in. rule 2, the court shall allow 
travelling and other expenses on the following scale : — 
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(o) tn tho ra«c of of tho rli** of niltimtor-, l.abouror' and menial^ 

fix nnnn« n day ; 


't) in tho ca^ of of n Mtor cla«s fiirlt ns zamindnrs traders, 

plonilers nnd person' of conv«pondinp mnk. from ciplit annas to 
two nti>oos n day, n« tlio court may dinnrt ; nnd 


(r) in the enso of wilnc*s of superior mnk, inclmlinp officer* of Govern- 
mont in rm-ipt of n falarr of not Ie*s tlinn Its. 200 n nionlh, from 
lliree to five nipeos n day. 


If n witness demnnil any snm in excess of what hjis been paid to him. 
fuch sum shall In’ nllowe*! if be patisfj’ the court that he has nctnnlly and 
I necessarily incunr'il the additional expi*nse. 


lUustraiion, — .V rod ofilec cmploTce summ)nc«l to pirc cndencc is entitled to 
deimnd from the pirtv, on who-c behalf or at who« instance he m siitnmonca. the 
trarellinp and other expenses nllowfil to witnesses of the class or rank to which he 
belongs and in addition the "Um for which he is liatile ns piyraent to the 
oSiuting durinp hii alncnee from duly. The sum so payable J?® 

snbdiiuts will be certified by the olicial superior of the wilnws on « slip, which the 
witness will present to the court fron which the nummja* issti.*J. 


(3) If n witness be det.ainc«l for n lonpcr period than one day the 
ciponsoa of hi? tlctcntlon fluill be nllowc<l nt «iich rate, not usually cxcoocling 
that payable uikIcp clause (1) of this rule, ns may soem to the court to be 
reasonable and proper : 


• Provided that the court may,^ for reasons stated in writing, allow expenses 
on a higher scale than that hcpcinlioforo prescribed. 


23. 


In cases to which Government h a party, Government servants whoso 
“ ‘ police constables whatever their 

— l.. ysffin’.nl r*i>nnn'ihr 


salary excewls Ils. l6 per mensem nnd all ------ , „ . , .. 

salary may bo who arc summone<l to give evidcncp .tn their official ciipiwity 
at a court situated more than five, miles from their headquarters, s ml be 
given a certificate of attendance by the court in lieu of travelling and other 
expenses.’ 


ORDER ZVn. 

Rules 1, 2 and 3. 

Add ilia following further proviso to rule It 

‘Trovided further that no such mljournment shall bo granted for tbo 
purpose of calling a witno.ss not previously summoned or named, nor shall 
an? ad,?uniS bo utilis«l . by^nv party for '’I*®!* XV? mle 1 » 
Judge has made an onlcr in writing under Oic proviso to Onler J. rule 1. 

“Where on nny mich liny Uio oviiloiice. w " 'j',', ‘.’."“Imen/ Uie 

evidence of nnv nartv has been rcconlcd and such partt fails jonppiar, Uie 
court may in if? Hiscretion nrocc«l with the ca«c*ns it such party ww prv'sent, 
and may dispose of it on Iho nuTits. 

or pllw.'i'io'ic'h 

engaged only for tlm purpo«o of timklng an npplh'atu n. 

Amend rule 3 i i 

“^nere any party P* a snlh h» "I"*"' V’*’ 

rea->olbl?cS4. ["pn.d.H'.' Id- «tdcmv. m |o niu«e tl.c ntlondnnc^ of his 
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witneaso?, or to comply with any previous order, or to perform any other act, 
necos<!ary to the further pro^rcas of the suit, for which time Juts been allowed, 
the court may, whether such party is present or not, procectl to decide the 
suit on the merits.” 


ORDER XVni 
Rule 10. 

Add os a ymv rtik : — 

“19. (1) The Judg^e shall rcconl in his own hand in English all order* 
passed on applications, other than ortlois of ft purely routine character. 

(2) pic Jud^e shall record in hts own hand in English all admissions 
and denials of ilocument'*, and the English proceedlnsrg ‘shall show how all 
documents tendero<l in ovidenco have been dealt with from the date of 
presentation down to the final oixler adinittm^ them in evidence or rejecting 
them, 

(3) The Judge _ shall record the iosues in his own hand in English, and 
the issues shall be .signed by the Judge and shall form p.irt of the English 
proceedings.” 


ORDER XIX. 

Rules 4 to 15. 

"4 “Aftidavits shall be entitled in iho court of . 
such court). If the aSidavit be in support of, or in opposition to, an 
application respecting any case in the court it shall also be entitled m such 
case. If there be no such case it shall be entitled In the matter of the 
petition of. 

5. Affidavits shall be divided into paragraphs, ana every paragraph shall 
be numbered consecutively and, as nearly as may be, shall be confined to a 
distinct portion of the subject 

6. Every person making any nflldavit shall bo described therein in such 
manner as shall serve to identify him clearly; and where necessary for this 
purpose, it shall contain the full nam^ the n.ame of his father, of his caste or 
religious persuasion, his rank or degree in life, his profession, calling, occupation 
or trade, and the true place of his residence. 

7. Unless it be otherwise provided, an afiidavit may be made by any 

person having cognizance of the facts deposed to. Two or m^ore persons m y 
join in an affidavit ; each shall depose separately to those facts wnicn ar 
within his own knowledge, and such facts shall be stated in separat 
paragraphs. . ’ 

8. When the declarant in any affidavit speaks to any fact within his own 
knowledge, he must do so directly and positively, using the words T nrarm 
or ‘ I make oath and say.’ 

9. Except in interlocutory proceeding^ affidavits shall strictly be con- 
fined to such facts as the declarant is able of his own knowledge to , ' 

In interlocutory proceedings, when the particular fact is not withm tiw 
declarant’s own knowledge, but is sta^ from information obtained iro 
others, the declarant shall use the expression *Inm informed, and, u suen o 
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iV cav, ‘a*:! it t-* N' tnv\* *in«l *fMll »UJ<' l!n' n'uno 

ar.'i of. an I •{''•tiU' f'>r I*> |nir5*“'' ' t'J iiioiititU-ilH'ii. 

Ui? p-T-'n cri*‘r^-n« fr‘-i n{i->'’) f- • -u }i WIkii |};v 

appiration f’r !*’■' 'n • .« .|i-» li"-'! m 

Of popj.-^ of pr*!?"'! fn'’n mv oMirt ot ‘ f otiior 

iS* »l'vUrant ••‘ill *tit i- t’o* -■••.inv ifi-i mcu' 

ari'l Ki» inf- nntt -n an I Mt f n- t • iV tnitN ««f tho t-vi' .Iwl.wil 
in nifh d^ninv nt» 

10. Wh^n .mv plioi- i» n fi-rp'l t* m .m it ^ll ill l^' *>'rr\vtly 

ili^K-d. Wh. n’m an alfi-hvit ni»> i« n‘f<-m’«l mk'Ii iH-r-on. Ilio 

coni'cl namo an-! jiiln-- of -uch nii’l ‘in*!* furtluT tlonTipli-ui 

li<* yufliciont f.»r t’l- pnri*.>~' ••! lln* i.l« nli!M-ati*»ii of -urn ivr'on. slinll Ih* 

Jlifi'n in th’' afTi-livit 


11. Evi-rj !>• f ' >11 in.ikmi: •nil :i!l*'l.i>it *■' a in\il ivurt -li.ill. it not 
{vrsinnlly kn-nin tn tho pii^'ii Ix'fon* wlioin tlio tlni'lli it i' iliniii'. Ix’ 
I'lentifirtl'ta that t>fr«on liv *^jni«* oii>* known to him. n"'l ll>|\ IH’i-von botoio 

'ihoRi th.. afn-l.ivit i« mn-l-' -hall -tato at ih-* f.x't of tho ntluliiMi 

aMr-'", an-l ih v-npllon of him l.y whoin tho M.nilitV.itioii wn- lua.l.- ii- woli 
S' th-' time am! pl-i'x- of ••n-'h I'h'iilltipalioti. 


11-V. Sii'h i-lontitK-atlon ma.i In* tii:nh* l»> « ix-r-oii— 

(a) rK-r-onnllj jo'ijuaint-xl with iho jwr-on to In* Mcntilhxl, or 
W Mli-M, from p.MHT' in iK-r^on’^ or otl>c'r«i-o, of lii- 

hlcntity j 

.Vrovhlwl that iti «i.-o <//) tlio |i.TM>n -o i.loiilUvmt: s-hnll Htp' »» 
P«tiiion or aindjivit n dc^-hmilum in tlio foUowinjr / ,li l 

affixed to such declnnition in hi* im'vmv (ho tlmmh iniim*-i"n of (in 
r«r«on -o idonlifictl 


Form. 

I. (name, iiddro^4 nnd doaerlplion) 'h'l'htf'’ that !l''! V' 

Peflion (or making tliN afridavit) mid allogmg 

>«e here state by what means r»/..froin j»apora hi ho* i.ih^oxhio.i oi oii.Mwi ij 
tliat he h A. B. 

12. verification of a petition nml no I'l'i'roii' the 

in.ide by a pardah-uashiit woman who han not apl uiihf* 

person before whom the vcrillcatioii ornllMluvit wii- . him'Ii in-llllim 

^he has been Identified in maniH*r iilmidy hjicm ili hI m " idi woiimn 

oraindavit be accompanied by lui iinahmt of idonlifa nlion of m.im. wi n n 
ninde at the time by the per-on who idoiiliiwxt In-r. 

, The person before w'hom miy sjj* nltidavft l/ 

^fore the ‘•ame i« made, a*k the 1”’*^“" J’” •«,, 11^,,.,.,.^ lla ivof, mid if the 
he has read the alliilavit and not n’ad tlio i.fll- 

person proposing to mako hiicIi aflidavit Ktal* J'l ,,r iii'|i">rH to be 

Javit ir '„,,,,o.nr, not to -"■'I'-r.e-'-' to t 
dli^rato, the person lieforc whom the nffi«lm»t i | ,.j 5 jjlii|(i jn hi* 

and explain, or raii“e noino 

Prc.onco, tl>o iiinilavit U< tlio lioroon Prol;""", ■>•' "• r,. I. llili. •iill.llo.l 

the pcr«on boforo ivlioiii llio ''•^'1''’''* fl:"| iiiiiliT-tiin'l« out, ill. 

that the person propOHuig to make eiich ntli'iaM*’ 
thereof, the aflidavit may he made, 

or '«io '^iis,Kr^iI:Xroni“n"Mh"'*-H 1^ 
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time nnd place when and wlicre it was made, and fhnll for the piirpo-c of 
identification mark and initial any exhibit^ rfferro*! to in the aflidavit. 

15. If it he found nccc««ary to correct any clerical error in nny affidavit, 
Kicli correction may be made in the presence of the pers-on iK-forc 
whom the aflidavit i"! about to In' made, nnd before, but not after, the afiid.ivit 
is made. Kvery corri'clion .‘•o mnile shall Iw* initialloil by the person before 
whom the afliJavit nude, and “hall be nude in f-iich manner as not to 
render it impo'^siblc or difficult to read the original wonl or Words, fifpirc or 
figures, in respect of which the com'ction may have been mnile." 


ORDER XX. 

Rale 21. 

“21. (0 Every <iecroo nnd onler as defino<l in section^ 2, other than a 
decree or order of a court of small cati-es or of a court in the c-xercise of 
the jurisdiction of a court of small cmi«cs, «l»dl be ilrawn up in the court 
vernacular. As soon ns such decree or onler has been drawn up, mul before it 
is signed, the Jlunsarim shall cause n notice to bo po-ted oii the notice board 
Slating that the dt'crce or order has been ilrawn up, and that any party or the 
pleader of any party may, ulthin ^^x working daj> from the date of such 
notice, peruse the draft decree or onler and may sign it,’ or may file with the 
Munsanm an objection to it on the ground that tlicro is in the jmlgincnt a 
veriwil error or iotno (icci<hnta} xkfert noC aUecthff a moterbi part the case 
or that cuch decree or orxlcr is at variance with the judgment or contains some 
clerical or arithmetical error. Such objection shall state clearly what js the 
error, defect, or variance allcg«jd, nnd shall bo sigiuxl ami clatoil by the person 
making it. 

(2) If any such objection bo file<l on or before the date specified in tlie 

notice, the Munsarim shall enter the ca«e in the earliest weeklj* li«t pmcticab^ 

and shall, on the date fi.te<l, put up the objection together 'R’ith the recom 

before the Judge who pronounced the judgment, or, If such Judge has ceased 

to be tlio Judge of tlio court, before the Judge then presiding. 

(5) If no objection has been file<l on or before the date specified in the 
notice, or if an objection has been filcti and disallowed, the Munsarim simu 
date the decree as of the day on which the judgment was 
and shall lay it before the judge for signature in accordance m 

piovisions of rules 7 and 8. 

(4) If an objection has been duly filed nnd has been allowed, the co^oction 
or alteration directed by the judge shall be made. Everj' such correction or 
alteration in the judgment shall be ma<le by the Judge in his own handwriting. 
A decree amended in accordance with the correction or alteration directetl by 
the Judge shall be drawn up, and the Munsarim shall date the decree as oi 
the day on which the judgment was pronounced and shall lay it before tne 
Judge for signature in acconlance with the provisions of rules 7 and 8. 

(5) "When the Judge signs the decree he shall make an autograph note 
stating the date on which the decree was signed.” 


ORDER XXI. 

Rule 5. 

Ihr the word “district” where it occurs after the words “same” and “different 
read “province.” 
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IIq1« 6. 

Rul- 0 fhnlt U rr-tutm^fTT^ C, (I) awl thf faUntrinq sub-rnlr (2) ohnll be 
addrri ; — 

“2) Such oopiixi nn'l nny, nt th** n'qiif-'t nf tlic tlf^rcoholdcr, 

be h:inJo.l orer lo hinj or ti «u''h p^r^ori a’ Ik* apijoinl-*. in i\ «eaIoiI cover to 
bo fcikon to the court to which they nri* l‘» ^k* 


Hole 11. 

fhr claufT (f) of jail^rnle (2) the foltninnp 

**(/) The dale of the l.t^t application, if any.'* 
ond (iibi the folloirin^ prori»o In xulf-rtife (2) * — 

Troviilol that when the applicant file-' with 
ropy of the ilecnv, the particular* f‘i»cclfic«l In clause*, (V), (c) an 1 ( ) 
bo pivon in the application.” 


Role 17. 

B'-tirrrii the if’orrft ‘•been compHol with” n to ^bc 

“anil if the dccrocholilor fml* !« remedy the defect withm n tmte to oe 
M«1 by the Court" 

Rtae 22. 

for t/,c “one year" irhem^ they occur m thh nik, nad the words 

"three years. ’ 

To euh-ruh (2) shaUhe added the foUotemy proviso 

“Provided that no order for the the judsmenJ 

reason of the omission to issue a, notice under this in e >miess J 
debtor has sustained substantial injuiy by reason of such omission. 

Kule 24 (3). 

A/lerlhs u^ds at i?°hauTc Mur^ « 

“and a day shall be specified on or before w hich it sliall 

Buie 25 (2). . l , 

“25. (2) Wicrc the endor^ment ^ 
to execute the process, the Court innj r. rtiinks fit, siiiiiiiion and 

louchins hi, 'nllescd ioab >ity, "jid laij 
examine witnesses a-s to such inability, 


i'br the words “tho court innj^ 
cau«e to the contrary is shown. 


Rule 26 (-3). , ,1 I 1 

read the wonh “the court ehnll. unlc** pooil 


Rule 29. 


.Iflrr tne. icon/., “the Per-oi. 

icordi “or any person ivl.o.e iiit;;n-rts nti ntlecn ) ; 

order made in execution ihcivoir 


insert the 
any 
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Rule 31 (2} and (31 

For the n-ouU irhcrn-rr thpff nr^ur in rnrh mih-riilr. ‘'.‘•ix nionth«’ rrnd ih' 
u'ords “thrcf* niontli**, or Much extcmlwl time* an the court may for jrocwl niu*c 
tlirocf,” 


Rule 32 (3). 

For tlip irnrflf “one year’ rrnti thr tcorrh '•|hi‘('<* month>*,” ami aprr ihr ironh 
at (hr cml of (hr .•aih-rnlr, “on !«•< application.*' mhl (hr north “ttie court may 
for "oo<l cau'-c extend tlie time,” 


Rule 39 (oh 

Drh(e (hr worth “in the Civil Pri-on.” 


Rule 40 (:V. 

Athl (hr ftiKoH'tii'i prori<>o 

Provide*! tlmt, in onler to pive the jinlpmcnt-<l(d>t*)r mi ojiportiniity of safi*- 
fyinp tile rlecrce. tlie Court hefon* makinp llie onior of committal may 
the judpment-dolitor in the cu«to<ly of an otRcer of the Court for a 
period not exceedinp lO «laj>. or rclonMo liim on hi- fnrniaiiinp fc'cnritj' Pj 
'ntNfuetion of the Couit for hi'- appearance at the expimtion of tlio spcoine 
period, if the decree lie not «ooncr «ati'‘fic<!. When the Court ^coj* i® 

a ludfjnient-debtor in the cu'todv of an ofTIccr of llie Ckuirt and 
debtor floe-* not pay the cO'ts iiicidcnlal to -uch intcrinc<liale ‘i- 

be competent for the Court to require the dt'crt'o-holder, on pmit of II 
cation for nriC't being di-allout**!. to p.iv into Court Mich muiu a« P® •JV f 
deems suflicient to cover such costs including fees for pi-oce^* server, suos 
tence of the judgmenhdebtor and cost of conveyance, it ^ any; ? m 

bursed by the decree-holder under this 'provj«o «hall he-fleemed to be co.t 
the suit.” ' •• • ■ - 


■ Rule 53. ■ 

‘In mb-rult (2)- (b)" in"-the third line,- and’ 
oftri (hr words “to such other court” add (hr rrorifs’^aird to any other co 
which the decree ha« been transferred for execution.” . , ... ...j iUg 

And tn siih-rulc for (he ivordft “after receipt of notice thcreot / 
iroifh “after receipt of notice, or ‘with the knowledge thereof." 


Rule 54 

Add the following ns suh-riile (3) : — , 

“(.?) The oi-der shall take effect as agaiii<^t purchasers for value in 
faith from the date when a copy of the order is affixed on the property, * 
against all otlier transferees from the judgmentslehtor from the date on w 
such order is made.” 


Rule 55. .. 

“oo (1) Notice shall be sent to the sale officer executing 
applications for rateable distribution of assets made under section To 
respect of the property of the same judgment-debtor by persons other t ' ^ 
the holder of the deciee for the execution of which the original order 
passed. 
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(:?) mm— 

(fl) flip nninimt iWrortl (wWrli fhnll inrlwlr llip nnionnt of nny flocrec* 
ncain«t tljf* f.nmo jiulpmcnfHloltlor. noJico of wfiirh Jins 
K'nt to iho Fnlf oflin r tiinlcr piiln'oction (/),] witli ro?ts nnd 
nil rlianrr^ nn<l rxjxn*s« from tin- ntfaolimcnt of nny 

prnjvrty nn' paid info Court, or 

(fi) snli-fjirtion of tho di’on>o (itirliidinp miv drcnv paa®od apiiin«t the same 
jtid'rmrniHlelifnr, nntjr«‘ of t»liioli lins limi sent to the sale officer 
und<T pulv-sortion </).j i« othemi«o made tlironph the Court or 
eertlfii'il to the Court, or 

(e) the dorre*’ (inrludiiip nnv diirre pa®**’*! tipnin«t the same judgment^ 
debtor, notier of whirli na* Ix^en «<‘nt to the sale ofllcer under sub- 
jection /‘,J is M-t nside or rc\-er^i!. 

t^e attachment shall Ik* d<'emc«l to |te witlidniwn. nnd, In the case of inimove- 
nble prop<Tty, fbe nitlidmivnl sball, if ibe jmlpmcnMcbtor so desire®, be 
proclaimed at lii® exiK'nse, mu! n mjiy of fbe proclamation shall be affixed in 
the manner pn"<*rilK*«i by the In«l jufcctllnp rule.” 


Rale 58. 

Ml tJir fiiUninn^ uorih lo ttuft-mk (2):-^ 

, ‘‘(nr^ objection), or may in it-* discretion moke nn^ onler po«tponlng the 
the delivery of the projK-rty after the «filc pending such Investigation. And in 
no case shsxll the sale bewme absolute until the claim or objection has been 
<lcdded.” ‘ 


Rule 66. 

Vvr the tronh “fiftc-en days’ read the u-oid< “seven day«.” 


Rule 69 (2). 

the iroffl “seven” read the tcord “fourteen,” and add the follohing 

T>rQxiso.. — _ .... _ 

...“Provided that the .court may dispense with the consent of any judgment- 
debtor who Mia* failed -to attend in answer to a notice i®®Hed under rule 
66.” ■ • . , • . ■ * 


Rule 72. 

In suh-rxdc (2) for the tcordt “nith such permission" read the nvrds “pro- 
perty <iold,” jmd re-numher thh sub-ruk ^72/ and delete .?n6-rifff5 (1) and (3), ' 


Rule 89 

In sub-rule (1) of tins rule for the uords *^ny pepon. . .before such sale,” 
rcatl the words “the ]udginent-<lebtor, or anj* person deriving title nirough the 
JUUgment'<lebtor, or any person holding nn interest in tlie property. ’ 


Role 90. 

For the H-ordi ‘Trovideil that no” read the tronli “Provided that— 
(a) no” 

ond add the following proviso 
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com: or civil. rnooKRuni: 


“(h) 110 t<uch n])plicntion nlinll Ik* ontcrtniiied upon any ground which 
* could imvc IxTu taken by tin* applicant on or before the date on 
which the t^nle imx'lnmatioii wa-* dniwn up." 


Rule 02. 

In ‘siil>-rnl>' (1) after Ihr iionit “the Court “hall." iri'-erl the ironic “'Uhject 
to the provi''ion^ of rule .’iS (10" 


Rule 98. 

Aflei flir uokIs “at his instigation." trhrmrr thnf amir. aiM the 
on hi' hehalf," ami npn Ihr inirih at the cm! of Ihr rule “thirty day®! a‘l< 
the tronh ‘(thirty day-), and may onler the jkt'Oji or per^otj.- whom it nof't-' 
n-pou'ilde for -ueh re'i'tanii* or oli-tnuiion-* to nay jolntlv or 
in addition to co-t-, rea-onahle coinncn-'ation to the <lecnt**holder for tn^ 
dehiY and expen-e eau'ctl to liim in ohtainin" pr)'«e'“ioii. Tlie 
co“t' ami coinpen'ation {ndr CourtV Kotifiration Xo. 0370-35 (), dateil t 
l‘2th Xoveinhcr. 19-0) mnile thereon ?holl have the -atne farce and ue 
subject to the «ame condition*® 0 “ to nppejil or otherwi-e a- if it were a ili^crce. 


Rule 99. 

fbr the tronlfi in hrarleU ‘'(other than the jmlpmcnt-dehtnr)’ rea‘l the 
in hrnckcls “(other than the person? mentioned in rule,® 95 and 93 hereot;. 

Rules 104 to 140. 

lOi. When the ceitific.nte prescribed by section 41 is received 
which sent the dccroo for execution, it “hall c.an®e the necessary^ utr^ the 
the result of execution to he entered in its register of civil suds betore 
papers are transmitted to the record room. 

105. Every attachment of moveable propertj’ under rule 43, of 
Instruments under rule 51. and of immoveable pr«perty tinder nue ^ ‘ j,a 
be made tlirough n Civil Court Amin, or BailiB, unless 

render it necessnr>' that any other agency should be employed ; hlmsd^ 

those reasons shall be stated in the handwriting of the presiding Jua?e * 
in the order for attachment 

106. "IVlien the property which it is sought to bring to “ale 
Proper^' within the definition of the same contained in the law for tn 
being in force relating to the n^^tmtion of document®, the dcciyc-nolucy 
file with his application a certificate from the sub-registrar within 

district such property is sitnntc<l, “bowing that the sub-rcgi=tniT has .1 „ 
his book Xos. I and II and their indices for the past twelve years and st. f> 
the encumbrance®, if any, which lie has found on the property. 

107. Where an application is made for the sale of land or of any 

in land, the court shall before onlering sale thereof, call upon the parties 
state whether such land is or i.s not ancot-tral land within the 
Notification No. 1887-1 — 238-10, dated 7th October, 1911, of the Local ^ov 
mont, and shall fix a date for determining the said question. 

On the day so fixed, or on any date to which the ennuirj’ may have been 
adjourned, the court may take .such evidence, by affidavit or otherwise, a. 
may deem necossarj* ; and may also call for a report from the Collector ot i 
district as to whether such land or any portion thereof is ancestral land. 
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^ Aftor c>in'M--nni: rrM.'nty* nnil the n’lv'rt. if nny. iho <\\-\\\ 

mioe wh.-th-T ‘uch hniL or nnr, ami whu |nrt I'f it. i- hii.l 

Tlie tv'-ult of ihc rnqiiirv ‘hall U' nott>l in .nn onl<T nvvli' for iho purjyw' 
br the pix'^Minp Ju'lre m (li' oim hamlwritmjr. 

lOi Whf'n the proivrty which U i- ‘oudit t-' hriii!: to mIo i^ n'wmu'- 
payiii" or revonue-fn'o laml or any intenM in Mich 1 iml. ami the .hvnv i-* 
not s^nt ti the ColI«x*tnr for nctxaition iimlcr Mvlion G‘\ the Tourt. Ivfom 
onlerin? -ale, ‘hall al'O call upon the Collector in nhoi' ili-tnet ‘ueh piaqvrtv 
U situate tD rv*port whether the pnqH'rty !■* «ulij\'ct to miy (ami, if m\ to what) 
out-Un<ljn;r cLiini« on the part of Goventincni. 

109. The certificate of the 5ul>-n‘^'tmr anil the n'lnirt of the Collivlor ‘hall 
be open to the insp^tion of the jiartie^ or their nleailers, fiav of charjn*, hetwivn 
the time of the rwipt hy the court ami the doc'anitiou of the result of th«' 
enquiry. 


Xo fees are paynhle in respect of the n'lmrt hy the Collivlor. 

110. The result of the mijmry wmler rule 6C shall he nolial in im onler 

ma'le for the purpo-c b;y the pre>i«ltn}r in his own hanilwritiiiir. Tlio 

court may, in it-* ili-scretton, uAjonrn the enquiry, pr\ivi<leil that the reasons for 
the mljoumment arc st.ited in wntin?, ami that no nion> adjournments ant 
made than nre neee5«arj’ for the puri>osos of the enquiry. 

111, If after proclamation of the intendeil sale Inis been made, any mnltor 
U brought to the notice of the court which it considers material for purch(i«orH 
to know, the court «hiill cause tiie same to he notified to intending jiurchnscra 
when the jtroperty is put up for sale. 


112. The coats of the proceedings under rules GO, 106 nnd lOS shall bo nnid 
m the first instance hy the decree-holder ; but they shall be charged as part ot tho 
costs of the execution, unless tho court, for reasons to be specified in avrltlng, 
shall consider that tliey shall cither wholly or in part he omittou therefrom. 


113. Whenever any civil court has sold, in execution of a decree or other 
order, any house or other building sUuntcil within tlie limits of n military canton- 
ment Or station, it shall, us soon n'^ the sale has been confirmed, forward to the 
commanding olllcer of such cantonment or station for his information and for 
record in tile Brigade or other proper ofilce, a written notice that such sale has 
taken place ; and such notice sh.ill contain full particulars of the property sold 
and of tho name and address of the purchaser. 


114. Whenever guns or other arms in respect of which licenses hare to be 

taken by purchasers under tlio Indian ' yx ..ncnQ\ e/^lu 

by public auction in execution of decree 

itig the sale shall give duo notice to th ** ■ ' 

and Hddres«cS of tlio purchasers, nnd of • ' 

to the purchasers of such arms, so that .... ' ' ' 

to enforce the requirements of the Indian Arms Act 


115. When an application Is made for the attachment of live-stock or other 
mpveablo property, tlie decree-holder shall pay into court in cash such sum ns 
will cover the costs of the maintenance nnd custody of the property for fifteen 
days. If within throe clear days before the expiry^ of any eucli period of fifteen 
days the amount of such costs for such further period ns the court mny direct be 
not paid into court, the court, on receiving n report thereof from tlie proper oflicer, 
mny issue nn onler for tlie witiidrawal^ of the nttnehment nml direct hy whom 
the co«ts of the attachment are to bp paid. 


lie. Live-stock which has been attachc<nn ^execution of n iWTcesImllonJi- 
narily Iwi left nt the place where the attachment is mndeeiUier in nistody of the 
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judgnientnlcbtor on liisfurnl^lniip pccurily, or in tlmt of pome limd-holdt-ror 
other rc^j)ectiible person willing' to imdcrLiko the re*''i>on‘'ibinty of it® custody 
an(i to iiroduce it when reqnin'd by the court. 

117. If the cuf tody of live*^tock cannot l>c |rrDV/clc<i for in the manner do- 
cribed in the ]n®t i)n.“cedintj rule, the unitnal'* nlt'ichc<l phall be removed to the 
mnrc't i)oiind e:'Uibli>hed under the Ciittle Trcspjips Act, 1871, mul cominittc»l 
to the custody of the pound-keeper, who fchiiU enter in n rejri'tcr — 

(a) the number and cU'?ctriptinn of the niiimnl ; 

(b) the day and hour on and at which they were committed to his cu«to<ly ; 

(e) the name of the attnchinu officer or his pubonlinalc by whom they were 
committed to hi-* cu®tody; and «liall frivo hucIj nttachinp officer or sub- 
ordinate a copy of the entry. 

118. For every jinirnnl (*omniitled to tin* cu-tojly of the i)Ound-kiv^^r.v 
aforesaid, a charge shall be Ievie<l a-> r«*nt for the u®c of the pound for eacli lifteea 
or p.art of liftocn dayp during which such custody continues, nceonh'ng to the PcaJi* 
prescribed under section 12 of Act No. I of 1871. 

And the sums so levied .shall be sent to the Trc.asury^ for crtnlil to the mum* 
cinal or district boanl, us tlie c;i«e may be, under whose juri'^dlction the poiuai i?. 
All such sums shall be npplieil in the same manner as fines Jevhsl under section 
12 of the said Cattle Trespass Act. 

110 The pound-kocpcr shall take charge of, feed and water, animals ntwcliwl 
and committed as aforesaid until they are withdrawn from hi« custody C'* Here’ 
inafter provided and ho shall bo entttle<l to be paid for their maintenance at suen 
rule as may be, from time to time, prescribed under proper authority. Such rates 
shall, for animals specified in the section mentioned In the la*t i?® 
rule, not exceed the rates for the lime being fi.xotl under Jl,. 

same Act. In pny c;i«e, for special reasons to bo recorded in 
court may reqtcire payment to be made for mainlenanco at higher rates pmu 
those prescribe<l. 

120. The charges heroin authorized for the maintenance of live-stock sh^l 
be paid to the pound-keeper by the uttnehing officer for the first fif^n a- 
at tne time the animals are cominitteil to bis custody, and hereafter tor su 
further period as the court may direct, at the commencement of swa ^ 
Payments for such maintenance so made in excess of the sum due tor i 
number of days during which the animals may be in the custody ot t 
pound-keeper shall be refunded by him to the attaching officer. 

121. Animals attached and committed as aforesaid shall not be rcloa?^ 
from custody by the pound-keeper except on the written order of the coiin, 
or of the attaching officer, or of the officer appointed to conduct the _ sale , 
the person receiving the animals, on their being so released, shall sign 
receipt for them iu the roister’ mentionetl in rule 118. 

122. For the safe custody of moveable property other than live-stock whde 
under attachment, the attaching officer shall, subject to approval by the cou ^ 
make such arrangements as may be most convenient and economical. 

123. With the permission of the court the attaching officer may place 
one or more persons in special chaige of such property. 

124. The fee for the services of each such person shall be payable in the 
manner prescribed in rule 116. It shall not be less than, four annas, a^ 
shall ordinarily not be more than six annas per diem. The court may, at i 
discretion, allow a higher fee ; but if it do so, it shall state in writing i = 
reasons for allowing an exceptional rate. 



■ *■ 'n «iirh i^'r-on »n* no loii^'or i\-<iiiirr<l llio ntluchinp 

•r -nail phT lilm n cxTlifl<'nt<' mi n ronnU'rfoil form of tlio iiiimbor of 
III- lias nrifJ of (he atnoftnl <Iiio fo him . iiml »m (In* pri-*cntJition 

iHi cortifioaP* to tlx* mnrt whioli onlon^t tho aturiimi'ot, tlif amount "‘luill 
aiil lo liiin in tlio pra-om'*' of tlm pn‘*iiniip .In<l':o 

'rriviJoil that, wIkti- tin* iiiiiounl not H- tt mnj be paid 

if" Siliiifj liy money onb r on n'nui-'ilion bj flio Amin, «iid the pri'^entn- 
of the n-rlilloato mav bo ili-pon-ril wilfj. 

^ 0 . Wboti ill coM'-opionoi' of tui onicr of iittucliiiK'iit bcliip uitbdnuvn or 
‘OHIO oilier rifl'on. ibo jK'r-on h:w not Wii eniployod or Im*- reiiinmcKi in 
::*• of (be projHTty for n •■liorior limo thmi tiuit for nliich payment Iin-* 
made in n'-jH-ct of bi-* '■i-i^doe-*. tl»* fn* p.thi “ball bo n'fimdod in ivliole 
I part. n« ibo mso may be. 

_ Tot'-* paid into court under the forcpoiitp nile'< -hall be c‘ntere<l in 
uepi'tor of IVtty Potvipl- nn<l Repayment'. 

2j\ AVIicn any «iim levieil umler rule 119 i-* reniitlc<l to the treaonry, it 
I Iw ncTOinp.inic'l by an onicr in triplicate (in the form given as Form 0 
10 Jrnnieijial Account Code), of which one part will he fonvarded by the 
'ury offici.il- to the district or mmiicipnl hoard, as the ca«c may be. A 
that the f.iaio has licvn paid iato the Treasury as rent for the! u«e of 
pound, will be recortlwl on the extract from the pass-book. 

29. The co«t of preparing attache*! proi>crly for sale, or of convoying it 
10 place where it i« to be k«'pt or sold, shall be payable by the docree- 
or to the afticliing officer. In the event of tlie decree-holder failing to 
■J'lo tho necos^arj* fumU, the attnclniig officer shall report his default to . 
court, and the court may thoren|M>n issue an onler for the withdrawal of 
nttichmcnt nnd din'd by whom the costs of the nttachment are to bo 


;30. liiotbinR in lhe«o rules shall be deemed to prevent the court from 
lag and serving on the judgment-debtor sinnilliuieously the notices required 
Onler XXI, rule* 22, 00 and 107. 

(jflrmViee ortfers, 

L31 Tlie court may, in the case of any debt, duo to the iudgment- 
tor other than a debt secured by a piortgagc or a cliarge or a negotiable 
rument, or a debt recoverable only in a revenue court, or anj’ moveable 
tert}' not in the possession of the judgment-ilebtor, issue a notice to any 
on (hereinafter called the g.irni3hee) liable to^ pay such_ debt, or to 
ver or account for such moveable property, calHag upon him to appear 
)re the court and show cause why he should not pay or ilelivcr into court 
debt due from or the property deliverable by him to such jiidgmentrdebtor, 
50 much thereof as may be fiiifUdent to satisfy the decree and the cost 
ixecution. 

132. If the garnishee does not forthwith or within ^nch time us the court 
y* allow, pay or deliver into court the amount due from or the property 
iverable by him to the judgment-ilebtor, or much as may I>c sufiicient 

satisfy the decree and the cost of cxecutioiu and does not dispute his 
lility to pay such debt or deliver such nio^-crtble propertv, or it ho docs 
appear in answer to the notice, then the court mav onicr the garnishee 
comply with the torm« of such notice, aiwl on such onler execution may 
le ns though such onler wero n di’cn’c ng.imst him. 

133 If tho garnishee disputes hU liability the court, ln«te;id of making 
h onler, may onicr that any i«««e or quertion nwssjiry for don>nnining 
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his liability bo tried ns thoupb it wore iin i'^suc in ft stiit ; nnd np^’n iV’ 
determination of such i-sue shall pa-s such order upon the notice ft' Ih- 
ju«L 

131. Wliencvor in any procewliijps under thC'O rules it Is allege-*!, or 
appears to the court to he pn^balilo tlint the debt or property iiltaclieil or 
'-ou'jlit to he nlt;iclic<l hclonp*' to some tlnnl person or tliat «ny third iK'rfoa 
has a lien or cliarRC upon, or an intcn‘-t in i^ the court may onler sucli 
tliirtl per'*on to appear ftn«l state tlio natiiro of his claim, if any, upon “uca 
dchl or property atwl prove the same, if lu'CC'surj'. 

13j. After hcarin" such thini person, nnd nny other per«on uho may 
'•uh-equently ho ordere«l to nppear, or in the ca«c of such thin! or other iwrron 
not appearinjf when ordereil, tlie court iiiav pass such onler fts Is heremhefore 
pro\i(]e<l or make ^uch other onler n« it sfmil think fit, upon such tems in 
all cases with respect to the lien, charge or interc-'t, if nnv, of such thmi or 
other person as to •-uch court shall sooin just nnd rcftsonnhle. 

no. Payment or <Iclivcrj’ made by the irarni«hco whether in execution of 
an order under tliese rules or otherwise shall ho a valid d|scliar{jc to bun a» 
against tlie judgment-<lchfor, or nny other per--on onleml to appear a* ” 
said, for the amount paid, delivered or realized although such onler or tne 
judgment may bo set a«i((e or reversed. 

137 Debts owing from a finn carrying on hueine«« within the jurisdiction 
of the court may he ntUched undiT these rules, although ono.|’^ * 

memhersj of such firm may Ik* rc«i<Ient out of the jurisdiction ; PfOViilM 
any per-on having llie control or management of the partnership 
any member of tlm firm within the juri««licllon is -erve! with tho 
order. An appearance by any member pursuant to an onler “hull 
gufficicnt appearance by tho firm. 

^ 138. Tho costs of any application under thc«o rules ami of nny 
wising therefrom or incidental thereto, or nny order mailo thereon, 
in the discretion of the court. 

139. (1) Where tho liahillty of nny garnishee has been tricil 

mined under tliesc rules, t},p order shall b.ire the s-inio force and he -a i 
to tho same conditions ns to appe.al or otherwise ns if it were a decree. 

(2) Onlers not covered by clause (I) shall be appealable ns orders mad 
in execution. 

lUusiralion . — An application for a garnisbeo order is dismissed rithf f 
ground that the debt is secured by a cborge or that there is no yriw / 
evidence of debt due. This order is appe.*tlaMe as an order in eiecodou. 

140. All the rules in this Code relating to service upon either 

or defendants at the address filed or subsequently altered under qj. 

or Order VIII shall apply (o all proceedings taken under Order AA- 
eection 47. 

Tlie folloicing form shall be iised tinder the proi'isiowi of rule 131 of orde^ 
■‘Suit No. op 19. 


versus 


To 

Whereas it is alleged that a debt of Rs. 


Defendant 

is due from you to 


the judgment-debtor : 
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Or thnt you nrr lioMo to (IflKrr lo iho nlmi^namnl ju<l; 7 mf'nt-<lcl)for tho 
property ^li forth in th'' ►rhohjln hrnto nt('irh<-<l Tnkr notieo that 3 ’ou nro 
nmbv ntpiirnl on or iK-forr iho of 19 lo pay 

into thi« murt tlm f-ai'! «iim of IN 
Or 

to deliver, or nemunt In the .fmi» of tin-* court for ihe move.iMe property 
deLiiloil in the ntt telinl M-heilnle, or olherwiv? In appeal tn pcT'on or hy 
advocate, vakil or nuthnrir'‘'l npent in thi« court nt Ifl-.'lil in the forenoon of 
the day afon’®atd nnd f-hotv cau'e tn the contrar)*, in default whereof an onlci 
for the payment of tlie «-aid ‘um, or for the delivery of the ?aid property may be 
ra-'*o<l npnin«t j-on. 

Ihilrtl //,!« day of 19 . 

Munslf 

Subordinate Jtidgr. 

At 


ORDER XXIL 
Rule 12. 

12. At the end of the rule add the word*— 

**op to proceodinM in the original Court taken after tbc pa?sing of the 
prelimlnarj* decree where a final decree also rc<|uircs to be passed oavinp 
regard to the nature of tlie suit" 


ORDER XXI. 

Rule 1. ; 

J-flcr tU word, in hiwi 6 and 7, “properly in soil” insert Ite leorrfs “or Ihnl 
the plainlilT is beinj financed by a person nol n parly to the suit. 


OBDER XXVI. 

Buie 18. 

In cUmo (1) aflrr ihf li-or* “agents nnd pleaders” subtllliile a comma for 
die fitU stop, and add the foUoicing words : 

“and shall direct llio party applying for the '“'"'"f ^ 
in its discretion any oilier narty to the suit, to supply the Commusioner irilli 
a copy of the pleadings anu issues.” 


“9. In every case in 


ORDER XXVH. 

Rule 9. 

ivbicli the Government rleader 


Goyernment'is' a p'arly on its oivn ncMnnt, or fcr „pdn."t'ra 

taking, under the provisions of mlc « (/A me 

officer of Ibo Govomment, lie shall, in lieu of a rofo/otnonm, fie n memoran 
dum on unstamped paper signed by him imd slating on rrho.c behalf 
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tn>p(*ap«. .Such mcruoruotlum s*lwU l>c, a** nciirly «« umy he, In the of 
tho following form 


TiTi.n or Tim Sirir. i:tc. 

I, ^1. II, Government Pleailer, nppear on helialf of the Seeretur}’ of State 
for India in Council (or tho Government of*UntIe<I Province", of n« the I’a-e 
may l)o) n‘'j)ondent (or etc.), in the suit : — 

or. on helialf of the Government [which, under Onlcr 27, rule R (/) of Act 
No. \ of 1009, lia" undertaken (lie defenc** of the .suit], re^jinmicnt (or, etc.), 
in (lie Miit,” 


ORDER XXXn. 

Rule 3. 

Add ihr foUoiciuy prot'iffo to rule .? (4) :■ — 

“Provideil th.at if tho minor* !•« under ten years of ag:e no f-ueh notice shall 
he issued to him.” 


Rule 4. 


5»6.sO(u(r the follou'iiuj for rnir d 

“4 (J) Where n minor has a Rnnrdum appointed or dccl.inHl 
potent authority, no person other than “nch jrtwnlian "hall net a* “ ’ 

except by leave of tne court 

(5) Subject to the nrovisions of .-nb-nile (f) any person who i? 
mind and has attained majority may act as nest friend of a minor, j.-| 

interest of such person is adverse to -that of the minor, or he i« a 
Or the court for other reasons to be recorded consider? him unfit to act. 


(5) Ev.erj’ nest friend shall except a? otherwise provided by 
this rule, be entitled 4o be reimbursed /rom t)ie e«tnte of the mm r 
expenses incurred by him while actipg for the niinor. 

(4) The court may in it« dUcrction, for reason" to be rt^orded, 
of the suit, or compensation under section 35A or section 95 ajjainst t 
friend personally as if he were a plaintiff. 


(-5) Costs or compensation awanlcd under clause (4) “hall nut ho ^ j„ 
able by tho guardian from the estate of the minor, unle=s the decree.'! exp 
directs that they shall be so recovcmbla” 


Rule 4A. 

Add the folloiring ride 4A : — 

“4A. (1) Where a minoi h.is a giuudiau appointerl by competent autiioritj, 
no_ person other than such guardian shall be appointed hi® guardian lor 
-uit Unless the couit considers for reasons to be recorded that it i® tor 
minor’s welfare that nnotlier person be appointetl. 

{2) Wheie there i*- no such ^lardinn. or wlieie tlie court considers that 
-uch guardian should not be appointed, it thall apiioint as guardian lor 
suit the natural guardian of the minor, if qualified, or where thei-c is no su 
guardian the poison in whose care tl|e minor i®, or tiny other suitable pers 
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who ha« notifi<^l tlio <r>ttrl of ljt« willtncno*" lo nrl. or fnilinc n»v ‘urh jVT»on 
an officer of the rourl 

Er^vfonoffon — .\n officer of the ro\^Tt •U'\U for the of ll«« «Ajh 

rule inclntle n lejm! jirartitinner on the roll «f the (Viiirt. 

Xo jvr^n shall withont In** roji*^*nl !*«• mi|»oinl'Hl pnnlian f'>f iJie •nil ; 
firtjvidoil lhai in nil r.OM'-* the r«'>n'-eni of hicIi j»er»on •hall l>e jin'^unvil. tinle«« 
wiiliin fift-'cn dav'* of rcoeipt of notice from ihc miirt. In* noiifi.-* i'> the murt 
hi< refu^'.il to accept nppoinimcnt n** •ucli Ilefns'il to nen-pi notici* 

«liall he pH’snnicI to he refu«al to net. 

(•/) Where an officer of the court i- oppoinl'il fninnlinn for the .«.nii 
MiVnilo (2), the court may ^lin-cl that the co«t'* to |>c innim'il hy ancli 
officer in tlio performance of hi'' «!u!ie« n« mrh pnnnlinn shall l»e Iwrne cither 
by the pnrtio* or hv any one or tnon* of the parties |n the suit, or nut of any 
fund in court in which the minor i-* i»ilcn**teil, nnd may pivc diriTiinn* for 
the rep.ayment or nllow.ino' of such ro-t-* in* jti'lice nnd the circnm'‘lancc'« of 
the ca«o may require.” 


ORDER XXXIV. 

Rale 4 (2)* 

After ihf trnnh “the court may” inffrt the trfmh "of it* own motion, or.” 


ORDER XXXVU. 

Rule 1. 

Add the foUowinj elauee (e) 

'‘(e) any court in the Province of Agra exercising the powers of n Small 
Cause Court” 


- - * . ORDER 'XXXTX. 

' Rule 1. . 

In danse (a) dddt the ivord "sale" after the tcords “damaging, alienation.” 


ORDER XLI. 

Rule 3 (1). 

“3. (A Wliere the memorandum of appeal is not drawn up in the manner 
hereinbefore prescribed, or accompanied by the <»pies mentioned in rule 1 
(f), it may be rejected, or where the meinoraudum of appeal is not drawn up 
in the manner prescribed, it may be retamrf to the appellant for the purpose 
of being amended within a time to be fixed by the Court or be amended then 
find there.” - 


Rule 7. 

For Ho- tenth word “aiuV mlntiliilc a comma and between the figure G and 
the word “Bhall” add the word and figure -and JO. 

(.Dried 23rd Mg, M32.) 


• Rule 4 of Ordtr XSXIV has since been snbstilnted tor by Act 81 of 1939. 
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coi>i: or civjL rnocKDriiiF. 


Rule 10(1). 

Add the foUou'ing jiroidao : — 

‘Trovidod nl«o tlint in cn»p «f every npiK-al other than n panpor appeal 
from nny decree or order in nppeai liy nny mnrt snhordinnte fo flie 

^urt confirming the decret* or onler of "the court lielow or tinxlifyin" it 
only in favour of (he npi»'llant or in n*-pect of ro-ls the nnpellant fhalL 
within two week'^ of the ndtni-'ion of thenppe.'il, or vithin ?ucli time U' the 
conn may for special lea'-ons nllow, ijepo'-il in the nppcllafp court ‘■eciirity for 
the costs of the appeal, and for all co-ls onlered by the courts below to !»• 
paid by him, which remain unpaitl.” 

Add dnitf:e ( 2 ) .• — 

“•2) In the “poonil proviso to clau«e 'O of this rule ^costs of the appojil 
moans advocate’s fee calculated on the valuation of the ni)Peal lofrcther with 
a sum of Rs. 2 for courl-fet' on I'ohnlntmum to !k* file<l by the ^spondont. 
Re. i inspection fee, and in case of M*cond appeals out-ide the jurisdiction 
of a sinple .Tud^e a further 'um of R«. 10 for printing charges payable by 
respondent.” 

Origiml etnnse ( 2 ) of the ruU shnll he numheredao (.7). 


Rule 14 

Add the follornuq .si/b-ridc (3) 

Notwithstandint: anvthintr in snh-nilo (1> It shall not be 
serve notice of any prooecfline incidental to an appeal on any 
other than a person impleaded for the first time in the nppelli'l^' 1- 

ho has appeared and filed an address for seiadcc either in the tnal ^ 

in the case of a second appeal, in the lower appellate court, or has appears 
in the appeal.” . 


Rnle.38.>' 

“38. (I) An address for service filed under Order VII, rale 1^ or 
rule 11, or subsequently altered under Order VH, nde 2t, or Order \ 

12. shall hold good during all appellate proceedings arising out of the ori„ 
suit or petition. . - • ' 

(2) Every memorandum of nppe.al 'sh-all state the addresses for 
given by the opposite parties in tbc court below, and notices and pro 
shall issue from the appellate court to such addresses. 

(3) Rules 21, 22, 23 nnd 24 of Onler Am sliull nppl>, so for n» >"0? 
to appellate proceedings.” 


ORDER XLIL 
Rule 1. 

1. The rules of Order XLI shall apply, so far as may be, to appeals from 
appellate decrees, subject to the following provision : — 

‘Tt shall not be necessary for an appellant in a second appeal to 
a copy of the judgment of 'the court of first instance or any , „fjd 

than the judgment on which the decree nppoaletl against may be 
the record of the case shall bo sent for at the expense of the npi>ellant, 
tpated ^Gth Kovetnler^ 1932.) 
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ORDER XLin. 

RqIc 1 (ii). 

Fbr Ihr trordf “jui op1<t iimlor tlic nilc 23 of Order XLI" rend “any 
oruer.” 


Rule 3. 

“3. In rvrrj’ nppf*al und^'r the nile 1, in every miscellaneous case, and 
in cicrif suit di^mi<f(d for default, n formal order shall be drawn up stating 
clearly the determination of the op|)eal or case, the costs incurred, and the 
parties, if any, by whom «uch costs nre to lie paid.” 


ORDER XLV. 

Rule 15(1). 

For rule 15 (1) suhflitule : — 

“ 15. (1) ‘Whoever desires to obtain : — 

(o) execution of any onler of Her M.ajesty tn Council ; or, 

(6) where an appeal has been dismissed by His Majesty in Council for want 
of prosecution, an onler of the Court from which the appeal to His ilajesty 
wa« preferred terminating proceedings and determining the costs,' 

shall apply to the said Court by a petition, accompanied by a certified copy of 
the df^rec pas«cd or order made by His Majesty in Council of which execution 
}s desi^ or to which effect is to be given and a memorandum of all co«ts incurred 
m India that are claimo<l in pursuance thereof.’ > 


ORDER XLVI.. 

Rule 8. 

“ 8. Rule 38 of Order XL! shall apply, so far ns may be, to procee<ling3 
under this Order.” 


ORDER JtiiVXX. . 

Rule 10. 

“ 10. Rule 38 of Order XLI phall apply, so far ns may be, to proceedings;] 
under this Order.” 


ORDER XLVm 
* Rule 10. 

Before the words “ Every process issued prefix the words “ Except as provided 
m Order IV, rule 1 (2) ” 


ORDER Ln. 

Rule 1. 

“ 1. Rule 38 of Order XLI shall npply, so far as may be, to proceedings 
under section 115 of the ^de.” . 
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APPENDIX D. 

Foim No. 7. 

Form iVo. 7— im order for tnin^nmsion of fiuiunion^ for service in the jurisdiction 
[of nnotiicr court [0. "), r. 2Ij h hereby cuncelled. 


Form No. 10. 

Foim Ko. 10~n form to accompany return of Miminon*' of another court 
i[0. T), r 231 cancclIo<!. 


Form No. 20. 

I Ai’Pi.k atiox ix)n t«''tm: or hummos?* to \ p.mity ou W'ttst:?'*. 
No. of suit. 

Names of parties 
In the court of the 
Date fixe*! for hearin;! 


.A (Form No. 4.) 


z-. 1 

Number 
of TVit- ( 
nesses to 
be bum- 
monerl 

2 j 

1 Name and 
[full address 
! of each 

1 person to 
' De sum- 
1 moneU. 

a 

Hank or 
occupa- 
tion. 

1 

4 

Di.stanco of rcsi- 
<lcncc from Court. 

.■s 

Cash paid for 

- 

Kame and 
address of 
pcr«on to 
whom 

unexpendon 

traveUin? 
expenses 
and diet 
money 

ehould 

bo returoed 

Bail 

Roa<l 

Travell- , 
ing ex- 
penses. 

Diet ex- 
penses. 

1 


1 


1 

1 

! 

1 

1 

1 

1 




APPENDIX E. 

Form No. 29, 

Tn Fo)'m No. 29 {Procla7na(ion of safe) rfefefe the sentence ‘'No bid by. 
5* * * previously given” in the jnxraffrapk above “condih'ons of sale.” 
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Fonn No. 43 

Tli<> -'-curilv (•) 1 k> fiiriii-}M’>l nncirr «orlion .■>'» \l) -liiill n® ncjirlv n® 
limy ho, liy n liotnl in l)ir frvlluvxinj: fnnii : 


In tlio Oitirt ivf nl 

Suit No. «f U) 

IJ of - — 

V. 1). of - - 


PJflintlfi; 

Dcfonilant. 


Wni:nnv«5 in i-xmition of tin* in fl»* miU nforr®ai(l, the “aid C. D. 

has boon arro'-toil mnior n «'amml n»nl hroiisht hefnro (ho cmirt of and 

whcro;i« tlio fnid C. D. ha® nppliitl for hi® <ii®oharfr<*, on^tho ground that he 
undcrlikis witliin ono month to npply tindiT section T) of Act >o. Ill of 
1907, to ho docl:m'«l an in'olvoiii, nti«l the -aid court lui® ortlercd that the sanl 
C. U shall ho rohmH'.l from ru«(o«ly if the said C. D. furnish good ami 
^^oiont security in tho «uni of Its. that he mil appear when 

«d]od upon, imd that lie vill uhhin one month from this date apply under 
section 5 of Act No. Ill of 1907, to Im? doclaro*! an insolvent ; 

Theroforo I, R inhabitant of .... i, u • ' 

ToIunLarily hceomo si'curitv and do hereby bind myself, my_ heirs and 
wocutoiN to " n« Judge of the said court and bis successors 

in oflice that the said C. D. will appear at any time when called upon by 
the said court, and vill apply in the manner and within the time hereinbefore 
Wt forth and in dofmiU of sncIi appearance or of such nppIiMtion, 1 bind 
myself, my heirs and c.Tccutors to pay to the said court on its order, the 
sum of Ks. 

^^^tne8s my han<l at this day of 19 . 

(Sd.) E.F., 

WitnessM : 


appendix f. 

Form No. 11. 

The security to be furnished under Order ^pCXVIII, rule 9, shall be, ns 
nearly a® may be, by a bond in the following form . * 


In the Court of 
Suit No. ' 


Amount of suit, Rupees 

WiiERCAfl in the suit above specified the plaintiff 


Plaintiff, 

Defendant 


iviiEREAfl in me sun uu^»vc . 

tliat may tl passed aRainst li|m in the said suit, “ ‘ 


do, certain property of the s.aid defendant 


And whereas on ti.c' "failure' of tho 'said defendanl, , to furnish such 
se^urTtv or SiSv cause why it should not ho farmsluxl, tl.e nroperty afore-aid 
of the ^s'aid’ defendant, , I'ns la-on ntlacheil by order of the said court ; 
Therefore I . Inhohitant of , havo Voluntarily become 

aTSt-S? defendant 
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shall produce and place at the disposal of the said court, when reqnind, 
the proi)crty hcrcinbelow ‘•nectlieil, namely (lirre fjiic dr'.crijtfion of jtroprrUj or 
refer to nii anncTcd actirdule), rr the \alue of the siuru*, or Mich portion tlun^f 
as niaj’ lie =ullicient to fulfil «uch decree and shall uhen r<^uirctl pay the 
co«ls of the uttaeinnenl, and in default of hi-' so doin" I bind my-'af, niv 
heirs and executor?, to jiay to as JikI^TC of the said court and hi^ 

succc'-'ors in oflice on it- order, such sum to the extent of rupee- (jierc entn 
n sufficient sum to coier the amoioit of suH U'ith costs and the costs of the 
attne/nnod) us the siutl court may adjudge again‘*t the said defendant. 

Witness my hand at this day of 

19 . (Signed) 


Witnesses : 


Sureli/. 


Form Ho. 12. 

The .‘iccurity to he furnished under Order XXXIX. rule 2 (2) shall be, as 
far as may be, by a bond in the following form • 


In the Court of 

Suit No. 


at 

of 19 


Plaintiff. 

DeCetulant. 

Wnnpr..vs, in the suit al>ore «necified, instituted by tlic 

. to restrain the Miid defendant, , from 'here S 

of coniiael or other injury , the Mud court lias on ibe applieatii’n ot 
plaintiff, , gmnlcd an injunction to restrain tbo said defendant ^ 
repethion 'or the conthiunncc) of the said breach of contmet t-’’ j* guch 
comphwed of), and required security from the said defendant again 
repetition (or eonitnuance) : 

Therefore I, inhabitant of ,hnve voluntarily become 

and do hereby bind myself, my heirs and executors, to " , 

the said court and hi? successors in office that the said defenuant, 
shall abstain from the repetition (or continuance) of the or 

aforesaid <or irronqful act, or from the committal of any breach game 

injury of n lihc kind, arising out of the same conlmct, or rehtuiv my 

property or right) and in default of his so abstaining, I bind gum 

heirs and executors to pay Into court, on the order of _ the court, 


to the extent of rupees 
defendant. 

Witness my hand at 


, as the court shall adjudge agains 


day of 


(Signed) 


Snrei'l- 


APPEHDIZ H. 

Form Ho. 4. 

Notice to show cause. (General Form.) 
In the Court of at 

Civil Suit Ha 


of 19 


District. 



Arr. in—AtxMiAnAD iiioii rouiiT nuLK*? 
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Miv>‘lI?jncoii* Xn. of 19 . 


n’‘«ltlcnt of 


rfrsll^ 


rr«i(lcnt of 


To 

Wnmn*! tlif* alKivoTinnifnl 

Jin'* mn<l'' apjiliniiion t<i tlii« f^nrl ihsit , > i ' 

j'oii nro liorrlix w!im«'«l to ni>p«'«r in thH omjrt i» por'oji or liy a pleader 
(iiilv histnirtiHl on tla' <ln> of 19 . at nVlork m the forenoon, 
to ‘how raiw* nrain‘l the opplir.ition, fiiilm? when'in, the “.nd iipnlication 
will Ik- h.-anl and .Irt-rminod rj i-ir/e. and it will he presumed tliat you 
consent to 1)<* nppnintiil puanllan tor the piiIL 

Oiven »ind«‘r my hand nml the seal of the court, flits day of 19 . 

Judge. 


Form Ho. 5. 

Li<t of document produce! hy 
In tlio Court of 

Suit No. of 19 . 


District 

PlaintifT, 


• D(5fendant 

Lift of docomont. pmtiaoed trith the plaint (or at tet hearing) on , behalf 
of plaintiff (or defendant). .• >, , 

• This list was filed by • ' ' *' ^ 

19 


1 

2 


3 


4 •. 

Serial 

number. 

Description 
and date 
Ifnny.ofthe 
document. 

What 

became of the document 

Remarks 



If broiiglit on | 
the rcconi the 
exhibit mark 
put on the 
document 

1 

! 

If rejected, date 
of return to 
parly, and sig- 
nature of party 
or plctider to 
whom the docu-, 
ment was ro- 
tumcnl. j 

the reconl after 
liccidorv of the i 
case and is en- 
closed in an 
envelope, uiideii 
pile S’!, Chajv 
ter III. the il.ite 
of enclosure in 
the envelope. 



Signature of part.v o r pleader p rodaoing the list. 



(HS) 


rODK OF i'lVlI, PROCKDrilK 


Fom No. 11. 

hx AixpnidiT II for Form yb. IJ, undrr hrmUnq “Notice to minor dofon* 
(Innt nnu ptinrdinn” : — 


“No. 11. 

Xolicf to minor drfrndnnt nnd pnordian. 


In the Court of 

at 


dietrief. 

Suit No. 


of 10 


resident of 



Plninlifl, 

resident of 

rrrsus 


Dt'fcndanL 


To- 

( 1) Minor defendant ; 

and 

(2) Or gnnplmn, the person in who«e 

Orrlificotfd . 

care llie minor is alleged to l>e. '\\Tierea« an application 1ms been presented 
on the part of the plnintlfT it» the above suit for the appointment of a guar- 
dian for the suit to the minor defendant, you said minor, and you (2) 

the — > gnardinii or the person in whose care the minor /s alleged to 
certificated • * the 

bo are hereby required to take notice that unless within days 

service upon vou of this notice, an application i« made In this Court to sn^ 
cause why the person nnme<l below should not be appointed or lot 
appointment of any other person willlnp to act as jniardian for the suit, me 
Court will proceed to appoint the person named below or some other 
to act as the guardian of the minor for the purposes of the said suit, 
posed gxuirdian son of 

of _ • , 

Given under my hand and the seal of the Court, this ^ 


of 


Jodpe'' 


Form No. 16. 

The security to be furnished under Onler XXV, rule 1, shall be, a’’ nearly 
ns may be, by bond in the following form : — 


In the Court of 

Suit No. 


of 19 


Plnintiff. 

Defendant 

IVircr.nAP a suit lm« been iiistitntetl in the ^aid court by tlic ‘=aid 

to recover from the said defendant t ^or 

nipees and the said plamtifT is jedding out of British ii 

is a woman') and docs not possess any .oufBcient inimovcablc propeny 
British India independent of the property in the suit : 

•XoTu : Cut out the word “naturar if the certificated gnardinn 
out the word ‘’certificated” if the nstnral cnardian be intended; cut , 
“natural’’ and “certificated” and tha irord •‘OR” if the guanhan be of »eu 
hut one ^\ith whom the minor lives. 



Ari\ III.— AMAHAiiAi* iiroii conirr nuix'^ 


(Hn) 

piowfon', I. inlinbitnnt of , hnTo voluntarily Ixwmc foamty, nnfl 

uo here by btnil mT?oIf, my Ijrlr* find ntmilor®. In ns .Tiulco of the 

^aJrt court nnd to j||s cufTrs^or*. in ofllrr ihni the fniil plninllfl hi? 

nrire nnd cscnjtnr*, >h.ill. wlirncvcr callotl on hy ibc fabl court, pny nil costs 
•'^n or may Iw inrum'«l Iiy the f.iid dpffmlnnt, , in vVio 

KUilnjit, nnd in ilcfault of *.njcli payment I !»in<I myself, my hcir> nnd 
tors, to pay nil nirli ro«t« In Ibe kiM ronrl on Us onlcr 

Witness niy haml m this day of 

Witnesses ; 

_ Surely. 


, in the 

CXCCII- 


19 . 

(Siffnwl) 


Form No, 17. 


.Jddwt /or .fentW. 



In the Court of the of 

Oriffinal -.2 !;Lno. of 10 

or ense 


PJaintiff, 


trrsus 


Defendant 


_L a<Jdress shall be within the local limits of the district court within 
district court withm which the party ordmati- 
T resides,^ if within the limits of the United Provinces of Agra and Oudh, 
not within the limits of any other Province:— 


J''aDie, parentage, 

Residence. 

Pargana or 

Post office. 

District 

and caste. 


tahsil. 





i 

1 

1 


1 


Dated 

Any siiinmons, notice, or process in the ca''C may, lieneefonTnnl, be i««neil 
tome at the nhove address until I file notice of clian^e.^ If this address is 
changed I shall forthwith file a notice of change containing nil the new 


Sigunlurr of j^rty 


) Defendant 
/ Apj'ellant 
(Respondent 



or cjvii. a’Rocr.ruTE 


I file tho iibove n(l(lrc®s ncconliii/^ to tlio iijgtmction? pivcn by nij* client, 
(name) (and ciipacity), 

SigunUire of j>Mcr. 

KB.—This form when rcocirod by the Court mnpt be stamped with the date of 
its receipt end filed the record or the p<iidmp suit or mattcT. 


Xotif'r of Clinngr of .f'/i'/rcy? for S^rrirr. 

Under Order VII, nileq 19 to 20; Ord''r Vm, nile« 11 aad 12; Order 
XLI, rvilc :JS ; Onlcr XLVI, rule 8; Onler XLVII, nile 1. 

In the Court of the nt 

Original Xf>. o£ 19 

or case , t • -a 


Defendant. 

Thi'5 addrep'? shall be within the local limits of tin* (listrict court within 
which tl\c f-uit filed, or of the di«friet court within which the party o^hnan 
ly resides, if within tho limit-' of tlie Unite*! Province of Afrra and Oiidn, hu 
not within the limits of any other province : — 



Dated . , ji^sued 

Any summons, notice, or process in the ca«e may, hence-mrwaru, — 
to me at the above address nrrtil I file notice of change. 
again changed I shall forthwith file a notice of change containing nu 

\ Defendant. 

ofTa,t,j |Appellant^ 

I file the above addreas according to the instructions given by 
(name) (and capacity). 

Signature of 

NB. — ^This form when received by the Coart must be stamped wuh the dd e 
receipt find filed with tfie record of the pendiag suit or matter. 



RULES MADE By THE HIGH COURT OF JUDICATURE 
AT PATNA UNDER SECTION 122. 


ORDER in. 
Rale 5B 


“5B. Xotwitlisnndinp nnytliini: cauliined in Onkr III, sub-rules (2) aad 
{31 of rule 4 of ilie Fir-l Pclicliilc of llio Code of Cml Procedure, 190J no 
pleader shall .ael for nnv pcr‘on in the lllch Court, unless no nas been 
appointJil for the ]nirpo«e in the m-»nncr pro«cribo<J by sub-nilc tl) and ttie 
appointmont h.i*» been filed in the lliph Court.” 


ORDER V. 
Rule 10. 


Add th» folhidH>j lo rtth 70 ‘ ^ ■ 

, “(11 Provided that in nny case tlio Court may. of its ojn "'I 

the application of the plaintiiT, send the summons to the 
m addition to the mode of service laid doirn in this rule. An acknowledg-] 
ment purporiini; to lie sisned by the defendant or an 7 iS, ftii 

servant that the defendant retu«o-l to' take delivery may, be deemed by the] 
Court issuin'? the summons to be pritm facie proof of eervice. 


ORDER VII' 

Rules 19 to 22. 

Add the following riile^ : — . , l > * « 

“19 Evprv nlaint or bricinal petition shall be accompanied by a state- 
ment Blving an address .at ivbicli service of 

may be made on the plaintiffs or petitioner, nnd .every P “J "’'*3” 

subseipiently added shall, immediately on being so added, ble a 
Statement — • — - 

20. An address for service filed under the preceding rule shaU stale the 
following particulars : — 

1. the name of the street nnd number of the house (if in n toivn) ; 

2. the name of the town or Tillage ; 

3. the post office ; 

4. the district ; and . . > ' , rv . /-v ■ /.» 

5 the munsiffl (if in Bihar, and Oriss.il or the Distnet Court (if 

outside Bihar and Orissa). 

21 Whem n - jeriti^m" faiU “/^'JSJ^by'ihTSu'-r't 

nnorfert'o.h.at effect, and the Court 

may make such order as it thinks just 



(152) 


cow: or civil rnocnouitK 


22. A imrty m’Iio dcpiifs lo Hmngo the for service gi\fn by him 

as aforesaid shnll file a verified petition, and the Court may (Hn'ct the amend- 
ment of the record aceonlinply. Notice of such petition shall ho given to such 
other pmtie^ to tlie suit a.** the Court may deem it nece««ary to ijifonn, and 
may be eitlier ser^•C(! uj)on the pleaders for Mich piirtie-* or ho •■enl to them by 
iegi<5tored post, as the Court thinks fit” 


ORDER Vm. 

Rule 6. 

To rule U (2) should be added the n onh : — 

“and the provisions of Order VJF, rules 11 to 18 .shall, mtilnlh tniilandls 
apply to a defendant claiming «ot-ofl ns if he were a plninti/fi” 


Rules 11 and 12. 

Add the follomug rules : — 

“11. Every party, whether original, added or substituted, who appears in 
any suit or other proceedings shall at the time of entering appearance to tne 
summons, notice or other proco'*8 serx-ed on him, file in Court a 
stating his address for service and if ho fails to do so ho shall be 
to have his defence, If any, struck out and to bo placed in the same 
as if ho had not defcndo<l In this respect the Court may act 
on the application of any party for an onler to such efiset and the Court may 
make such order as it thinks just. 

12. Rules 20 end 22 of Order VII shall apply, ' so lar as may be. •» 
addresses for service filc<l under the preceding rule.'’ 


ORDER XII. 

Rule 6. 

bubstitute the folloiving fot rule 6 : — 

“6. "Where admissions of fact have been made, either on the^ 
or othei-wise, the Court may, at any stage of a suit, on the [application o j 

part}’, or, of its own motion, without waiting for the determination o / 

other question between the parties make such order, to give such judgme h 
it may think just.” 


ORDER Xm. 

Rule 1. . 

In rule 1, after the jvords “at the first hearing of the suit” should be added 
the U'ords . . . 

"or, where issues are framed, on the day when issues are framed, or xvi 
such further time as the Court may permit” 

Rule 9. • , 

Add the follotoing as sub-rule (lA) in rule 9 
"(lA) "Where a document is produced by a person who is not 
• the proceeding, the Court may require the part)' on whose behalf 


a party in 

the document 



AIM-. III — PATKA HIGH COUKT i:UU> ( lf)S ) 

I' i<* -ub*!!!!!!*- n ov'rtlfiiM ti>py for tb»* orlsiinn! «» iK'rv'hilK'fori' 

l'n>\ Mo<l” 


ORDER XVI. 

Rnlf 2. 

,1'/'/ thr fnlhtrmq /»ri»t»»o lo ruif J (1) — 

‘•ProTuli^I ibnl tbo Sivn l irv •'Inll nni lx* ivqiiihHl Jo pny any 

exi'K'ii‘<‘« into Court tjivbr (1u« r»ib‘ wlion ho i- tbo partv npplviiijr loi' tin* 
summons uii'l lb*' por^nn to !»•' ‘•ummonoil i-* «ti ofilror •»orvin? undor tlio 
GoTommrnt, nh" i-* «un)nion*'<l to pivo ovidoiuv of f:iol'< ubioh Imvo ooiuo lo 
bi<= knowlodirr. or of nmit-T' with wliioh ho hn? hiul lo donl, in lii? piihKo 
rapnclty.” 


Role 3. 


.I'M Ihe foll'iimif) /iroii'O to nth Si— 

“ProridoH llmt whon llio por-oii piiininoiic<l i" mi odiccr of (lOVL'iniiii'iif, 
who boon mintnonod In pive ovMcnco in ft cft®e to wliicli (jovrvniiu’nt^ j-* 
a party, of fact* wliirh hiwo come to hh knowlodpc, or of iiinfltT^ with winnii 
he has iiad to dcml, In lil* public cjipacliy, then — 


(0 it llio ofliccrV salar}' 'IwH not oxwd H*. 10 n inontli, Ilio Coml flinll, 
tit the time of the ser\'ico of the Mimmons make pnj mciil In htin 
of hi '3 expense'* (letennine*! by rule 2 iiml recover the amount 
from the Treasury; 

(ii\ if the ofileor’s salary cxcewU Rs 10 ft month, nnd the Cmirt in 
fitimteil not more thmrh mile^ from his liendqunrleri*, the Court 
may, at it* discretion, on his «ppearnnco. jmy him the iictnnl 
travelling expenses ineairrctl ; 

(ml if the offieor’a salary excetsis Rs. 10 ft month and the Court is 
^ situatil more than 5 miles from his lutMlqunrterH no payment shal 
be made to him by the Court. In such cases any expensoB paid 
into Court under r de 2 shall bo creiHleil lo aovernmenf. 


Rule 6 


Add the follou'ing to ntlr 8 ". — , 

, “Provided that u summons under this Onler nmy, bv 

be ser\’ed by the party or his npent, applymp t*'” ,L» ^L=n," ' 

service. If such service is not effech'd mid tfio Court is Pidi“lied that ren on- 
able diligence hae been need by Ibc party or li ■._ai,o'iil In 
then the summons shall lio scrvcsl hy.llie Court m Iho u«unl tnann r. 


ORDER XXI. 
Rule 104. 


- Add the following rnle . , 

• «,«, T' at_ f . •’ - --ai-" Hpdrr pervlee on any 

na J X ■ nddress for s''rvh' 

SS. ■ nr Oldrr VII, rule 

4 provided" limftfdyn.!;. ."mil n-l apply P. Hm prr»< -ll»'d I'.v rule IV 

of this order.” ' 


20 
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COPE OF CIVIL rnocEDunn 


ORDER XZVI 
Rule 11. 

Substitute the following for siib-rtiles (2) and (3) of rule hi 

(2) Tlio Commi='ioncr «iluiU then prepare nnd eifrn n report or the Com- 
mis'iioiier'j (wliere the conlnli^^ion was i'«'-ucd to more tlian one jjcrson nnu 
they camidt agfreo sli.ill prepare imtl aijii tcpiirntc n'port-i appointing the siiare 
of each party and distingaiahinp each f-luire (if necc'?''ary) hy nictes and 
bouiuls. The Connni««ioner or Cominis^sionerft shall nppeiul to Ino report, or 
wliero there 13 more than one, to each report, a schethilo .'•howinf,' the pint- anil 
areas allotted to cadi party and also, unless ^>ther^^i'^c directed by the Court, a 
map j-hoiving in <li(lerent colours the plots or portion!' of plots allotteil to wch 
party. In the event of a plot iKang sublividcd, the area of each fcah-plot ?nali 
be Riven in the -chcdulo, and al«o inea«nremciit'^ showing hoiv the plot is to 
be dividciL Sach report or report's with the sdiediilo and llie map, " 
shall be annexed to llic commi'S-ioii and imn‘-mittoil to the Court: and the 
Court, after licarinR any objiTlions irhich the ]>arlies may make to the report 
or reports, shall confirm, varj’ or set n'^ide the same, 

(3) AVhoro the Court confirms or varies the report or reports it shall pa=^^ a 
decree in acconlanco with the same ns confirmwl or viirictl and, 'dien ilnnrinR 
up the final decree shall incori>oratc In the <lecrcc the schcilnle, nnd the map. i* 
any mentioned in sub-nde (2) nhovc, ns confirmed or vnriwl by the pjurt. iny 
wliole report or reports of fnc Commissioner or Commissioners shall not orin- 
nnrily be entered m the decree. Wliorc the Court sets nsido the report^ or 
reports it sluill cither issue a new commission or make such otlier onJer a* 
shall think fit. 

{.Dated Ist March, 1932). 


ORDER XZVI. 

Rule 4. 

In subside (4) for the words “where there is no other 1’^^ 

Willing to act as guardian for the suit,’' in the first sentence of wc suf » 
substitute the folknting : — 

“UTiere the person whom the Court, after hearing objections, if 
sub-rulc (4) of rule 3, proposes to appoint ns guardian for the pg 

within the time fixed in a notice to him to express his consent to 
appointed,” 


ORDEfLXLI. 

Rule 14A. 

Add the following as rule 14A : — 

“14A. The Appellate Court may, in its discretion, dispense with the 
of notice hereinbefore required on a respondent, or on the legal represent, 
of a deceased respondent, in a case where such respondent did not ^PP 
either at any stage of tlie proceedings in the Court -whose decree is “PPf^QO 
from or in any proceedings subsequent to the decree of that Coiiit ana 
relief is claimed against such emposite party or respondent or ins 
representative either in the original case or appeal.” 



An*, nt— PATNA iiinii counr rui.p*’ 
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Bale 38. 

Aii‘1 thr foUntn'n^ ml' : — 

(1) An niMn'"* for srnir** filnl under Onlcr VII, rule 19, or order 
VIII, rule II. or •■iiliHHUientlv nller«’«l under Onler VII, rule 22, or Order A II, 
rule 12 ‘h.dl IioM p>o(l for nil notiro'* of npi»OJil‘' mid nil iijjpcllnte proceed* 
injr* nri'inp out of ilie »)npnnl •^uit i*r petition. 

(>) Kven- nirinnniii.liim of .finll -til.- llii' n.I.frr-i'. for .ervico given 

by the oppj-il'' pirtie-* in Court lidow, mid notice'? niiil proce-'-es tliall 
i«sue from Appolhil' ('ourt to ►ueli nddrr'*^*'*. 

(3 liiile. .’1 nn.l of Onler VII -lull apiily, so fur n. may lie, to 
appellale procomling. ” 


APPENDIX D. 


Form No 1. 

Siibtlitiik Iht fnlhmito for Hi' sdialtilc of fO<l! of soils •’> form of 
decree aVo. 1 . - 


riaintifT. 

Almotint. 

Defendant. , 

Amount 

1. Stamp for plaint 

2. SUmp for power 

3. Stamp for petition or 
afndavit 

4. Costa for eshibit^ 

5. Pleader’s foe on Ds. 

6. Subsistence 

(a) forplnintifl or Ins agent 
(i) for witnesses 

7. Commissioner's fee 

8. Service of process 

9. Copying or typing charge 

Rs. A. r. 

Stamp for power^ ^ 

Stamp for petition or 
allidavit 

Costs for exhibits 

Pleader's fee 

Subsistence . 

.{a) for defendant or .ms 
'• ngent ■ • 

<■5) for witnesses 
Commissioner’s fee 

Service of process 

Copying or typing charge 

Rs. A. r. 



Total.'."” 


Total 




APPENDIX E. 


Form No. 38. 


SiiWilKfetho folloiving form for Form No. 


Certificate of Sale of Land {Order XXI, Rule 91). 
District 

In the Court of 

Execution Case No. 


of 10 


at 

Decrco-holdcr, 


This 19 to certify that 
son of 

hv occupation 
Thana 


trrsuj 

Judgment-debtor. 

, by «i«tc 
^ resident of 
, District 
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c»i>K or CIVIL rnoccDuisF. 


has been dcclnrwl the purcha-er at u «ilc by public auction on the 
(lay of 19 , of the property specified bolo\\ In rxccutior 

of the decree in suit No. of thi*? Court (1) and that the said sale ha' 

been duly confiiined by this Court 


Given under my hand nnd the seal of the Court, 
this ilay (2) of 


19 

.hulfjf. 


Specification and price of propcrtic'*, ('{) 

(Ij If the decree has been rccci\c<l by transfer from other court, enter the narrn 
of that court. 

(2) The date when the sale b?c.ime absolute. ^ . l 

(3i Particulars sufficient to identify the property including the 
rCKifitration sub-district in which any part of the property is situated snouia 
fully stated. 


APPENDIX G. 
Form No. 3. 


' form of Decree in Appeal add “copying or 

;• IcVsfco onHs. ' in the columns ^ 

'wKMjftcr the new eninj in the ftrst column as ■ 


APPENDIX a 
Fora No. 7. 


Add the following ‘‘Kote” at the foot ^ ,. t?.^,tpnee 

“ Note.— Tht Comniiasioner has power under Chapter X of the rndian an 
Act to control the examinatioo of witnesses.” 


Fora No. 11. 

For Form No. U snhstiiute the following~f6im? : — . 

- - _ . No. 11. „ .... tof 

Notice to minor defendant nnd guardian of application for appomtmen 
the guardian to be guardian for the suit fO. 32, r. 3). 

( Title. ) 

To ^ _ 

Jlinor defendan t. 

Guardian (appointed by autboii^, 
or natural, or the person 
whose care the minor is, a* 
the case may be). 

>nted oil' the p.irt of the phiintift in 

as 

, you the said minor and you* 

••y; are hereby required to take notice that unic--^ 

within 21 days from the service upon yon of this notice you* * 


Here insert name of guardian, 



AIT. ni—j'ATXA iiifJii rotin iitnx'; 
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y«mr *v»n*.pnt to In' npjioint'Hl lo art pnnrtliaHj tho 

Court will prooml. mlij-vi to ihf «I»vi‘‘ion of nny olij-vtion tlint may he 
loappoint flfi ofTTcrrof the Omrt lo net n«i tnianliun to you tho minor for tho 
®uttl fiiit. 


GIvvn nrnh-r mv lnn<l nii-l the 
'lav of 


e.il «f this (‘olirt, tlu- 

in 


Judgf 


Form Ko- llA- 

Xoticc to minor 'lefi’n'lant ntnl jpinnUan of Jipplicatioti for appointment of 
another person to he cnnnlinn for the “ml (O. .12, r. :i). 

To 


Jfinorilcfcnilrtnt, 


Giinnlian (appointed by nuthority 
or nfltiiml, or the person in 
whose enro the minor is). 


an application h:i< hf*cii piv^cntoil on the part of tho plaintiff in the 

above suit for the nj)pointtnent 

• '-as guardian for the 

suit to the minor defendant you the «aid minor and you* -y* 

arc hereby nviuired to take notice that unless withm 21 days 

from tho service upon you of thi“ notice you*— I"” ’I .“1 '1 

make an application for the appointment 

yourself or of gome friend of you the minor to act as guardian, the Court will 
proceed, subject to the decision of nny objecUon that may be raised, te appomti 

or an officer of the Court to act as guardian to you the minor for the said suit 

Given under my hand and the seal of this Court this 
day of 19 . 

. Judge, 


Form No. IIB. 

Notice to the proposed giiartUan for the minor defendant, when thcpor«on 
proposed is not the guardian appointeil by authority of tho natural guardian or 
the pen-on in who=e care the minor is. 


District 

In the Court of 
Suit No 


(Order XXXU, rule 4.) 
(Title.) 


at 


of in 


♦YTW« 


riuntiff. 

Defendant. 


1 Hero insert n«m« .nj derription «t propo-^ (Ptaijisn. 

2 Here invrt name of guardian upon whom the notice u to be gervrd. 



To 

Proposed Guardian, 

Whereas nil application has been presented by the plaintifT in tJio above case 

for the appointment of you* ; 

iw guimlian for llie suit to the minor defendant 

you are hereby required to lake notice that unless within ;••••; days 

from the service upon you of this notice you iniko an npoHcation to the Court 
iutimiiting your consent to net as guiirdiun for tlie suit, tbc Court will proceed 
to appoint some other per-son to net ns a guardian to the minor for the purposes 
of the said suit. 

Given under my hand and the seal of this Court, thi‘» 
tday of 19 

Judge. 


Here insert the name of the proposed guardian. 



SubsttMe tlio foIloTfin^ form for Konn tio. ].j 
Kcffjstcr of Civil Suits (O. 4. r. 2.) 
Court of the of 

Rrgistcr of civil suits in the year 19 . 










RULES MADE By THE HIGH COURT OF JUDICATURE 
AT LAHORE UNDER SEaiON 122. 


ORDER n. 

Knle 8. 

A}}ci ride r iu'rrt (hr fulhicint/ ai rule 8 : — 

“8. il) AVliero nn objpclion, duly taken, ha« Itivii nllowetl by tlic Court, 
the plnintifr vliull be pcrnuttwl to Milect the of notion vritli wliicli lie will 
proceed, and slmll, within n time to he fixotl by tlie Court, nmend tlio plaml 
by stiikiiifT out the reinnminir causes of action. 

[, 2 ) Wlicn the plaintill lm> seleoteil the cmiK* of action with which he 
proceed the Coiiit sliiiU pa^s iin onler ffiviiiff liiin litno witliin wliich to snowt 
amended pl!iint> for the romninin" causes of uction nnil for innkinir up 
Court-foe^ that may be noce^sl^y. Should tlie phuntlfi’ not conijdy wUh 
Court’s Older, the Court shall proci'Ctl ns providc«l in rule 18 of Onler \ 1 n^u 
n<5j,vequirc<l bv the proviMon-- of the Coiirt-fctH Act.'’ 

{Cliief Cojtri Kntifiroiion iVo. 2212-Q., dntrd 12lh J/lt.'/. 


ORDER V. 

Rule 10. 

The fddou'xiXQ piomo was added : — 

“Provided that in any cft?e if iho plnmUIT so wishes the Court 
the pummona in the first Instance by registereil post fnclmowled^nient f 
instead of in the mode of ser\'icc laid down in this rule.” | 

(Chtef Court NoUficathu Ko. 2212-Q., dated 12lh Mai/, 1900, 

High Coinl Koh/lratioti No. 563’G.. dated 24th Noveaxher, W2i.) 


Rule 15. 

In iide 15, after the icoids “where in any suit the defendant cannot 

found’ the following words tverc inserted :■ — 

“or is nosent from his residence.” 

{High Court Notification No. 563-0., dated 24th November, 1927). 

ORDER TH. 

Rule 2. 

In the second paragraph after the ivord "defendant" the following u 
were inserted : — 

“or for luoveftblca in the possession of the defenchant, or for debts of 
the value ho cannot, after the exercise of reasonable diligence, e.«tunatc, 
after the word '‘amount’ wltcie it last occurs the ttords “or value 
inserted. 

(.Chief Couit Notification No. 2212-0., dated 12th Mag, 1909.) 



API*. III. — I.AltOKR lllOH COURT RULES 


( 161 ) 


Kule 10 to 25 

“19. ^ Every plaint nr oriRinnl {H-lition ••Iwl! Iw juroinpaniod by a proceed- 
ing: pivinp an addru'-* at wliieli M'nrlcc of jiotici*. ‘•nminnn*. or other prore-s 
nmy Ik* niad<* on tin* plaintiir or {H'titinnor. I’lnintiffn or pclitioners s-iib'«*- 
quentlv nddixl shall, iiniiiriliaiely tin boinp -o ntltletl. file a proceeding of this 
nature. 

20 An adilri'-t for M'nice fiKnl uihIit tlio pn'ceding rule sbnll be nitbi/j 
the l(xsd linut- of the Ui-trict (.'onrt within which the s-iiit or petition is filed 
or of the Di-lricl Court within which the jiartj tinlmarily rc'-ide-, if withhi 
the limits of the tcrritori.il jur^tliction of the High (,'ourt of Judicature at 
Lahore. 

. 21. Where a plaintiff nr petitioner fails to file an address for service, he 
shall be liable to have hi* suit ilismis-eil or bi% petition rejected by tlic 

Court stto tnofu or any party may npnly for an onler to that effi'ct, and the 

Court may make such onler ih it tliinics ju^t 

22. ^^'hcre a p.arty not foiiml nt the nddress; given by him for service 

and no agent or adult male nioiiiber of his family on whom n notice 
summons or other process can he sorveil is present, a copy of the notice! 

summons or other process simU be fixed to the outer door of the hoii«e. 1/ 

on tlio date fi.xcd such party, is not iircsent, another dnto shall be fixed and n 
copy of the notice, summons or other process shall be sent to the registered 
address by registered post, and such service shall be decmeil to bo ns effectual 
as ff the notice, summons or other proccs-s had been personally served. 

23. ^^^lerc a partv engages a pleader, notices, summons or other processes 
for service on him shall be served in the manner proscribed by order III, 
rule 5, unless the Court directs ser\*ice at the address for seiadce given by the 
party. 

24. A party who desires to change the address for seradee given by him 
as aforc«aid shall file a vcrifioil petition, and the Court may direct the amend* 
ment of the record accordingly. Notice of such petition shiill be given to such 
other parties to the suit as the Court may deem it necessary to inform, and 
may be either ser>'od upon the pleaders for such parties or be sent to them 
by regi'»tered post as the Court thinks fit 

25. Nothing in these rules shall prevent the Court from directing the 
service of a notice, summons Or other process in any other manner, if, for 
any reasons, it thinks fit to do so.” • 

(7?ide9 to {a 35 inserted hf High Court Notification No. 5G7-G., dated 24th 
Nocemher, 1027) 


OKDEB Vm. 

Kale 1. 

The folhicing teas added 

“and with such written statement shall produre In Court all documents in 
his possession or power on which he bacca his defence or any claim for 
set-oh. 

(2) Where he relies on any other documents (whether in bis posses«Ioii 
Or power or not) ns evidence in support of his defence or claim for set-off he 
shall enter «uch document^ in n li»t to he added or nnnexe«l to the wriltcii 
statement” 

flligh Court Nollfiealinn Na S6J-G., dated 24th Nnrfuiber. I027.I 


21 



1 ) 


UUlJi. IJt tJIVlli I’JJUUliUUUK 


Hulca 11 nnd 12 , 

“11. ICvory piirty, wlictlicr orwnnl, addod or A\ho nppciir^ in 

miy puit or oilier jirocoedint' shaU on or liofim* the dnlo fixe<l In the pumnions 
nolico or oilier iirooe-js Porvcd on him a>< the dnte of Iiearinj?, file In Court 
ji proceeding Plallug hip Jid(lre*'>< for wndce, and, if he faih to do no, he nhall 
ho liahle to have Iih defence, if any, ntnick out nnd to ho placed in the .“anie 
po.-ition HP if ho had not defondiil. In tlil-i jo<iiect the Court may act si/o 
vwlii or on the ajipHcatlon of any party for an onler to puoh efioct nnd the 
Court may make puch Older »h It thinks just. 

12. Rules 20, 22. 2;i, 21 and 2."» of Onler VII shall apply, po far op 
may lie. to nddres«e.p for servleo filcil under llio preecding rule. ’ 

Ifidc^'i II nnd 12 infiCrUd by lliqh Court Nblifleoihn i\’b. 

507’Q., tinted 2ith I^orembcr, W2i.) 


ORDER DC. 

Rule 9, 

lb fnilr-rutr (1) the following jtrorho U'a.t added : — 

“Piovidcd that tlio phiintifT sltall not ho precluded from hrlnglng: another 
suit for redemption of a mortgage, although a former suit may have been 
dismissed for default.'’ 

(Chief CouH mificathn Xo. 2212-Q., dated 12lh May, WOO.) 


ORDER Xm. 

Rule 9. 

'lb sub-rule (1) the following fiollier proviso was added 
“Provided further tliat the cost of such certified copy phall bo rccovornhlo 
as a lino from tho party at whoso instanco the original document has been 
produced. 

(High Court Notification- No. 063-0., dated 24(h Nownler, 1027.) 


ORDER XVI. 

Rule 1. 

'Tb I'ule. (1) the following proidso lia.s been added '. — 

“provided that no party who has begun to call his witness shall bo 
entitled to obtain proct>.s to enforce the uttendnneo of any witness agnin-i 
whom process has not previously Issued, or to produco any witness no 
named in n li«t, 'which must be lilcil in court on or Tbeforo tho date on 
tho hearing of ovidcnco on hU Ijohalf commences and before tho acin 
commoncomont of the licniing of sucli evidence, without an oulor of the cout 
made in writing nnd stating tho reasons therefor." 

{High Couit Notification No. 525-Q. dated lOth Ortoher 1.932) 


Rule 2. 

7b .suh-rulc (1) the following *‘Exeeption^' teas added ; — 

— AVhen applying for any of its own officers, Government will 
ho exempt from tho operation of clauso (I)" 

{High Court Notification No. 156-0., dated 9th January, 1010.) 



Ai'p. III. — i.AHiinn iiioii rouHT rulks 


(1C3) 


Role 3. 

Tlir foUoiritirf n//<* irrtf suh^Ututfd 

nf’cnl?,.T^i Ginrt "Imll, rxccpt in tlio cji=o of n Govcrn- 


ni/.nrc ' ' .1 r'”". •liall, except in tlic cii«p of n Govern- 

to the per-on siimmoncti nt the time of sen’infr the 
«unimon« if it enn \>o N'n-cl personally, 

no'.V^ person Knmmonr*! is n Government f'crvant the sum po 

into Court shall lie crclito.! to Govommont. 


(0-In caee< in wliieli Government servnnts have to plve evidence 
tnmir ^dilate not^ more than five miles from tlieir headquarter^, actual 
CTponses ineurred hv them may, when the Court considers it 
necessarj-, lx* paid to them. 


(2>-A Gnvonim-nt serv.inl, wJioso salary does not exceed 
• lu pi-r men«em, may receive his expenses from the Court.” 

Cwrt ^oh'fiiatlon .Vo. thfcl Olh Mnmn/. IDW.) 


Role 4. 

, h\ mh-rnlf tl) afl^r th^ iconh “snminonc<r irlirrc H first orenrs the follow' 
tcorrf? were insrrted 

or, when such person is a Government servant, to be paid into Court.” 
{ITigh Court KoUficnUon Vo, 15G'0., dalnl 9lh Januan/, 1919.) 


ORDER ZVn. 

Rule 1. 

^ following suh-rulc was added 

^3) Where sufficient cause is not shown for the grant of an adjournment 
under sub-rule (1) the Court shall proceed with the suit forthwith ” 

(ffi'/ft. Court Notification No. 95-G., dated 26th February, 1925) 


ORDER jt aI 
Rule 1. 

^n rule (1) the following es}ylnnation ivas added : — 

Explanation.— T he judjrment-debtor may, if be so desirc«, piy the decretal 
amount, or nny part thereof, into the Court under clause (n) by postal money 
order on a form epecially approved by the High Court for the purpose. 

. '2) Where nny payment ip made under clause (a) of sub-rule 

(1 , notice of such p.aymcnts shall be given to the dccree-liohler. 

flligh Court NoUfiention No. 193-0 NI-Y-14, dated the 11th of 

1933.) 


Rule 10. 

Ad/l as para second the followin') pronso : — 

“Drovidwl that if the judgmeut-«lel)tor hap left the jurisdiction of the Court 
which paspcd the decree, or of the court to which (he decree hap been sent 
the holder of the decree may apply to the Court within whose jim«dicton the 



(164) 


CODK OF CIVIL PJIOCKDUIIK 


jiul?ment*(lcbtor is o** ^*5 the offieer ai>pomtu<l m thi** helitilf, to onlcr imme- 
fliato execution on the production of the decree iin*l of jm nffilavit of non- 
patisfnetion by the hoblcr of the decree pen<Hnff the receipt of nn order of 
transfer under section 30. 

{Wqh Court Xotificntirm No 12~fG. doted Tth April, 1032.) 


Rale 16. 

O'nit ill'' lovds ‘‘iind the jnd^inentHlehtor" o/lcr Ihr imrd “tninsfcror” i» 
the first proviso. 

(nigh Court Notifieatinu No 22j~G, dated Till Ajirit, 1032). 


Role 17. 

In Suh-chuie (1) omit the tcnrdt nflrr the word^ “if they have not been 
complied with” and subsUlute tn its place the following : — 

“The Court shall fix a ttmo within which the defect shall be remedied, and 
if it is not remedied within such time, may reject the application ” 

{TTiqU Court Nolificaiiou No 125-0 dated 70i April 1932) 

Role 22. 

In siih-elause (1) (n) and in the proviso, substitute "‘two years” for 'ane 
year” wherever they occur. 

In euh-elause (2) add at the end the following words : — 

“Failure to record such reason shall be considered an irregularity not amoun- 
ting to a defect in jurisdiction.” 

(High Court Notification No. 125'0. dated 7th April, 1033). 


Rule 26. 

In sub-rule (3) omit the ivord ^may’ after the word ‘courl’ and t/weri the 
following tvords : — 

Shall, unless sufficient cause is shown to the contrarj’. 

(Htqh Court Notification No. 1Z5-G. dated 7th April 1032.) 


Rule 29A. 


(Vo/c. — Rule 29A., which w’as added by the Chief Court 
No. 2212-G, dated l2th Jluy 1909, has been omitted by High 
fication No. oOO-G., dated 24tU November, 1927.) 


Notification 
Court Noti' 


Rule 31. 

In sidf-rtile (2) siibsMiite the words “three months” for the wo'de • ix 
months” and odd as second jmra to it the followinq : — 

“Provided that the Court may in any special ru'se, according to 
circumstances thereof, extend the period beyond thicc months ; but it 
no case exceed six months in alL” 



AM’. mcai comrr imrs (1C5) 


In iuh-m^r (n) nmit t!,r 
foUoxoing :— 


u-ortt* "-jx ninntfio” 


nnd ffih'ililtile in Ihrir plncc Ihr 


0 . 11 * 5 "'^ nr Mtr!i ntiicr iH-ri.x! n- nmv linvi' boon prc-^crilwl br (Jk* 

{High (hurl KoUfimlinn .Yr>. IQ.'t-O. dale>1 the 7th April, 1032/. 


Rote 32„ 

Qnl'lri^^r'K f’>h*tilnfr thr u'ord* “tiinx' moiHliV’ for the icards “one year” 
i m<i the folhiriftg fira(t*o 

•‘t«rtiel«»nl n*:i«on,on the application of the 
errSn.^ "txJePMr, ortenfl (h<* jvncwl Iwvontl llirco months ; hut it shall in no case 
«t5co(l one year in nil.” 


“one year’* and siibstiliile in this place the 
or •’nrh other pcrio'l may have been prcscribocl by the 


{nigh Citirt Vot//7"a/io»i 


J3J-0. ih>ci Till April 1932). 


Role 39 

/» (5) onni the icord^ “in the ch*il prison,” 

{Bgh Court Xotification tVo I35-G dated 7lh April, 1932.) 


Rule 43 

Theruh u>'it numb'trcd a* sfth^rule (1) ani the follounnn further prowso and 
steh.ruks (2) ani 0) loerc add'd 

“ami proviiled also that, >\hen tho property attached consists of live-stock, 
^^culturaf implements or other articles which cannot conveniently be rentoved 
and the attaching officer docs not act under the first proviso to thia rule, he 
ntay at the instance of the judgmenMlobtor or of the decree-holler or of any 
person claiming to be interested in such property leave it in the village or 
place where it has been attached — 

{a) in tile charge of tiic person at wJiose in-'tance the property i”? rtv 
tamed in «ucf» village or place, if «uch person enters into n bond 
in tho Form No. IbA of AppendiT B to this Schedule with one or 
more sufficient sureties for its production when called for, or 

{h) in the charge of an oflicor of the Court, if a ''uitaWo plnrc {or its 
-afe cu'-tody Iw providftl and tho rcimmeratlou of tlje officer for a 
ncrio(l of 15 (lays as such rate as may from tim(‘ to time be fixed 
uy the High Court be paid in ndvaiiee, or 

c) m the charge of n village Inmlmnlar or Midi other re*i*cenhlc wr-on 
ns will undertako to k(X?p such projicrty. siib)(Vt In die onlcrs of 
tlu> Court, if ‘•ueh person enters mlo u Iwunl m Form No. l.'H of 
Appendix E witli one or moro siireiies for its prodiinion. 

(2) Whenever an altii' hineiit made uiidiT the proviston« of this rule ronscs 
•Of any of the reason* in rules /i."*, 97 «r fVt of this Order, the Court 

may order the restitution of the nltacliwl jiroperty to the person in whoH* 
possession it was before iillucliuu'iit. 



(IGf)) 


CODK OF Civil, rnOCKDURE 


0) pronorty is mnclp over to a cu«to<I5nn iiiidpr pnlx-laii-'o (o) or (c) of 

cmiiPo (/), thp Scn('<lulo of ]iro|>prty annoxetl to the JJond shall l)c drawn up 
by the nttachinp officer in triplicato, and dattvl and sifrnc<l by : 

(fl) the cu-itodian nnd his Hirctics. 

(h) the officer of the C<>«rt who made the nttnehinent. 

(e) the jicrson whose property is attached nnd made over. 

(ff) two respeetahlc witno«sc<>. 

One copy will be transraittwl to the Court by the nttnehinf: officer and 
placed on the record of tho procce<11n?.s under which the nttichment 
has been ordered, one copy will he made over to tlio person who=c property 
IS attached and one copy will bo made over to the cnstoilian. 


Rules 43A to 43D. 


43A. (1) Whenever ntlacheil property is kept in the village or place 
where it is attached, the attaching ofneer shall fortljwith report the fact to the 
v-ourt and shall with his report forwanl a list of tlie property siczed. 


^ property is not sold under the first proviso to rule 43 or 

retained m the village or place where it i« attached under the second provuo 
to that rule it shall be brought to tho Court-hou'e nnd delivered to the proper 
officer of the Court. 


C8) A custodian appointed under the second proviso to rule 43 
anj; time terminate his responsibilities by giving notice to the Court of nis 
^swe to be relieved of his trust and delivering to tho proper officer of the 
Lourt the property made over to him. 


(4) "W^en any property is taken back from a custodian he shall be gra^i- 
ted a receipt for the same. 

•* W ^Vheueyer attached property kept in the village or place 'where 

It is attached is live-stock, the person nl wnose instance it is 
provide for its maintenance and, if he fails to do so and if it is lu cha o 
01 an officer of the Court, it shall be removed to the Court-house. 


Nothing in ^ this rule shall prevent the judgment-debtor, or any 
claiming to be interested in such stock from making such arrangements 
feeding the same as may not be inconsistent with its safe custody. 

, The Court may direct that any sums which have been expended by 

the attaching officer or are payable to him, if not duly deposited or pm » 
be recovered from the proceeds of property, if sold or be paid by the 
declared entitled to delivery before he receives the same. The Court may - 
order that any sums deposited or paid under these rules be recovered as cos 
of the attachment from any party to the proce^Ing.s. • 


43C. When an application is made for the attachment of live-stock or 
other moveable property, the decree-holder shtdl pay into Court in ca*:!! 
sum as wdl cover the costs of the maintenance and custody of the property 
for 15 days. If within three clear days, before the expirj' of any such 
of 15 days, the amount of such costs for such further period as tho Court 
may direct be not paid into Court, the Court, on receiving a report thereot 
from the proper officer, may issue an order for the withdrawal of the attacn- 
ment and direct by whom the costs of the nttiwhment arc to be paid. 


43D. Any 
rule 43 (I) (c) 


person who has undertaken to keep attached property under 
shall be liable to be proceeded against as a surety under 



M'w III.— LAimni: iiioii rounr uur.ns (1C7) 

section U.') of llir O'-Ie nnTl >»lmU Ik* linWo lo pay in execution procectlinff 
the value of any meh pro|»<’riy wilfully lo*t liy Iiini.” 

{Ilish-Qyurl KnUfir^tinn ^\n. COCt^Gn »/* Dccnnlcr, J92S). 


Rule 45. 

Add the fvHoiriny to fnih-rii!^ (1): — 

“And tritli everj' pucIi npplie-ilion such eliiirpcs n« may bo noccssarj' for 
the custodv of the croii up to the time nt which it i-» likely to bo fit to be 
cut or pnfhercsl slnll Ito paid to the Court," 

f%;i nmrl .Voti/reiti(Mi t2r,-0. doted 7th April, 1932.) 


Rule 53. 


In auh-rulc tn fi) insert after the trordi “ then by tlio is-*uc to .sticli other 
Court” the words **an<l to the court to which it has been transferreu for 
Wcctjtion.” 


In sub’rtilr (1) (h) (Hi rattrd the words “to execute its own dwrcc and 
substitute therefor the words “to e.xecufc the nltached (lecrco with^ tlio consent 
of the said decree-holder cxpre«-^xl in wrilmff or with the permission of the 
fittachinjj court." 


In sia.ni!e (i) SiMiilf the uvnh "wUIi the knowlwlse” for the Kords 
“after receipt of notice” 

mh 0>urt KoUfwntion No. 12^-0. dated 7th April, 1932.) 


Rule 54 

Add the following as sub-rule (3)*— . 

:(3, T>,: orfer%„a.. 




...imuju, iven.iei ‘™'“ . 'C";''';:.-, t],c lime they hml tnowIMlffe of 

fc ‘“b“‘’„nte’oZ"of oSSm'enl or fmm the .late of the proelamet.on, 
whichever is earlier." 


' '(IJwh 'aurt Nohftralion Ko ISS G ™ 19.32.) 


Rule 58 


Add at the end »( ma-onahle time of the fiml 

“and that if nn objection is j to olijrct to the attachment 

attachment the objector of the same dicnv. ui)le>‘s he can 

and sale of the same propertj n • j j jj j iilUiclinK-nt.’’ 
prove a title acquired i^ubseqinmt 1» **»’ ‘‘7 ... 

(It, J Court Xoliftratuu. .Vo. ISr.-n . date .It, Aj.nt, I.93S. 


Rule G3A. 

7nscrt thr ntlnclici) a dclit the court excentin;: the 



(m) 


over or avir rrocrefEr 


iu t'lBT-to r.ad orfiT tb? scnutii!* to jiiir ILV amouut ul iW ileiil 

tv lb'- wlirl. 

(i!) TIi<- /hsiU d"fiiii*d t'j }»- 21 3*Mrrj' to tbv -ult in vlnoh liie 

MU' j>u>-'”J Mitbm tb*.* jufaxijjj" <»f xmd f.ubje'.-t'^ t-) ib^- 3iri>TJ'l’.ins td 

Outt lb>.‘ oj'i'T jmwi br 'the 4 yrarl 11- a ni'ull <d Kjcb lUTttr.nrnnon 

^hlOJ b'.‘ v'-juluHV'-* lb'.‘ ju'Jt'ia'-iJt-'Wxor aij-J tbe ^umisb*^- iin'd hj 

wpatut'- '“Uit j'iutini' tb'*r<-'tv ►ball Jje.” 

{JJt’jli Ojifrt ^'ofifivnthn Xv. fi/iUi 7ih AjtiI 


EtJle CG. 

M'i f'* .'nh-mU '/'/»*» (') nfifr thr uor'I “propertT.” ih' foTlyiring 
yrtjvi.'') - 

“provi'i*-*'! th il it »holl not b'- for ibo court Jt^df to pre it? enra 

of tb*' valu" of tb'* pnip'-rty ; but tb** proolamati'^n jbnll indnde ib* 
*-^luaut'*, if any, niv-n by «*hh'*r or both of iV* 

{Ht'jh f'^/url XoUfi>'ttt'm Xo. :VJ7»0. /h*"! 4ih Xvt^rn]^, IP2?.) 


Eule 68. 

th'' ir'/rtli ‘lay^" for “thirtr day.«” <ini ■‘•on? 

''fift<'«’n liny/' %n thf ntU. 

(/Ii'jh (hurt \o(ifi'‘tlhn Ao. tS%0. dated 7th April 2SS7) 


Hule 69. 

In f-uh’ntlr (i) t-ith-titHtr thr uonh “thirty «Liyj« for thr ironfs •'‘seven dsT*- 
Uii'jh 0)iiTt Xolifrntion Ao. I2.%G. datrd 7th April 1937f 


Eule U. 

In fiih-tiilr (■?) iiftrt thr word ‘Vtotf*!” thr folloicing icord'f icere itiserl'd- 
‘'nr *'*M» (><• .-'jM to mlvuiit.ip* in «n unripe state, such as 

o) tjirtlil," 

((!hltf (hntt of Xotiflrntion No. 2lil2’G., dated 18th May. 1905). 


Eulo 89. 

fit fidioith (I) mii'-rl thr i/rtrdt “eith-^r owin" “ueb property or 
b»07‘>t ib'M'In l*y vhlii*’ «)f n till** n«iiitr«l Iwfore such sale” and \ 

thr iiotiln '‘I'lulmfuir miy liil*'r«*'“t hi the property poW at the time '‘jn 

0 ) wt i)m> IbiM' »} imilrint? lb'* «ppHe;i|if«i ujnlor tbN rule or acting 
ili<> hh*(*ft of MK'ti u p«>r!"m," 

f'onif Noiiflretthu No. 123-0., dated 7lh April, 1932). 



Ai>p. III. — LAiiouE iifoii counr nuLt:s 


(JC9) 


Bale 90. 

A'lff thr foVotrhiy jmivS^o <7« Uif third jnra: — 

^Providwl fiirtlicr ihiU no pucli Kvle besot aside on iiny j»rf>«n(l which the 
appliatnt could have put fonvanl l)cforc the sale wns conductwL" 

(Wjh Court i\'olific'iHon Xo. 125-0., dafrd Tilt April, 1032.) 


Bale 98. 

Iii^crt thf jror<f« “or on hin hchalf” after the tiord'i “some other person nt 
his instifpxtion” and add the follon'ing tcordt at the end : — 

“Such detention shall l*e nt the public expense and the person nt whose 
instance the detention i-* ordcrc<l shall not be require<l to pay subsistence 
allow.uice.” 

{High Court XoH/leafion iSb. 135-G.. dated 7th April, 1932). 


Bale 104. 

104. For the purpose of all proccc<llncs under ibis Onler .‘'er\’ice on nny 
urty shall be deemed to be sufBcient if cfToctwl at the address for service 
•eferred to in Order Vllt rule 11, subject to the provisions of Onler VII, 
aile 24, provided that th{« rule «hall not apply to the notice prescribed by 
rule 22 of tlii« onler. 

[High Cnurf KoUfiraiion No. 5G7-G., dated 24th Kovemher, 1027), 


OBDBB XXX 
Bale 1. 

The following “Explanation” trtw added at the end : 

‘'Erplanation.— This rule applies to n joint Hindu family tradin? partnership." 
(Chief Court Notification No 2212-0., dated 12lh May, 1909). 


OBDER XXXn 
Buie 1. 


The folloiving icords iceie abided: 

“Such person may bo onlered to pay nny contain the .nit n. if lie iron- 
the plaintiff.” 

ia„>r Co«rl .Vo/./iention .Vo- 


Bole 3. 


The follou'ing 


sub-niles uerr iuhslilulrJ for «il-n<Irs |3) wid (4) 

. ri. —Jat. 1 :p ^Inint a list of rvLatives of the minor 
iopnm<i/b«> are mo«t likely to be 
•ft minor defend.mt. The li«t shall 
»r mb-nde (2) above. 


{4\ The Court may, "t any time 
laintiffto furnish such a list, and, in 


after institution of the suit, call upon the 
<lefiUiU of compliance, may reject the plninL 


(HO) 


conn OK crviL pROonnuRE ' 


( 5 ) Any npplicntion for the appointniont of n pimrdlnn for llio suit nnd any 
list's furni>lii’(l unilor tlii^ rule ‘•hall lie wipportoi! liy nn nflidiivit vcrlfyinfi’ the 
fact tlinl tlio proposed puanlian has no in tlic nmttors in controvci>y ia 

tlio Miit adverse to ilint of llio minor nnci that eaeli person jiroposctl is a fit person 
(e be so aiipfiintwi. 

((1) No order sliidl lie made on any npjilicatlon under tliis rule except upon 
notice to any puardinn of the minor appointed or declared by nn nutliority coin- 
tent in that liehalf, or, \\here then* is no such pnnnlian, upon notice to the 
falluT or natural pnanlian of the minor or, wlieii? theiv is no father or other natural 
puardiaii, to llie prison in >viio«e can* the minor i«., and nftcr licarinp any ohjcctlon 
whioli may he urped on behalf of any per>ou >orv<Hl ^lilh notice under the siih-niio: 

Provided that the Court may, if it sees fit, issue notieo to the minor al=o.” 

(/%/* Court iVo/i/ira/ion? .Vo. .95.(?, rf.r/n/ 4?J/A Fi'hrnnnj, 1055 nnd No. oOd'O., 
doled 'J-ll/i November. 


Rule 4. 

.\V»j .<!uh'r>ik] (2A) tens inserted : — 

" (2J). "Whero n minor dofemlint has no pnimlian appointed or dcclaml 
by competent authority, tlio Comt may, suhject to the proviso to suh-rulo (/;. 
appoint us his pviaixlian for the suit a relative of the minor. 

If no pi-opor person be avidlablc who is a n'lalivo of the minor the Court sladl 
appoint one of t!ui otlier defendants, if any. and failing such other <Iefemiam 
sludl oidlnarily ptwcoil umler subnule (/ of this rule to apjioint one of it* ouiccrs. 
urn/ Ihf fulhnnii!) nvnls ivere added to suh'rulc (.7) 

“ but t!ie Court may presume such consent to Imvo been piven, uulo«s »t is 
fixpn'ssly refused. ” 

{Ihffh Court Notification No. 566»0., dated Silh Norenilcry 1051 


0RD3R XXXVIL 
Rule 1. 

'The. word "and” nnd new cluise (o* were added : — 

“ ami 

{r^ the Court of the District Judge nnd Subordinate Jndpes of ^ 
das', of t!io Dellii Province, nml iho Courts of the Dlsliiet Judges and ouboriu • 
of the Fii.'^t Class in tlu Civil Diatrict^ of Ldioro and Amritsar m 
Provinco of the Pnnjah ” ' ' -r n 

(^fligh Court Notifications No. 55.7-0., dated 5th MV' 
dated 4th August, 1035). 


Rule 3. 

The fuUoicing suh-rnk was added .* — ^ . ,, 

“'(,?) The provision of section 6 of the Indian Limitation Act, I00i>» • '■ 
apply lo applications under sub-rule (/).” 

(JUgh Couit Notif cation No. 577-0., dated l5th Noicinher, 19281) 



( 171 ) 


Arr. in.—'i^iionn man court rules 


OHDER XLL 


T7 

following />ron«o hm been addal to sub-ntk (1 1 :— 

the nr** Irlwl to?ct)ier nntl decided by 

^niuc n!.l.rn.n... I ... . \vlict1ier 

g,,t;' . . . ■ • officer appomteil m this bclialf mny, it 

. 1 ■■ flJv nn:iIi);rotJs in cadi appeal, dispense 

e prcKJiicijon ot mom than one copy of llic jmlgmcnt," 

{tligh Omr! iVo/i/iefi/ioM .Vo, CHi-0., dated 7tk December, W33.) 


Bale 35. 

y'c foVoirinj further proviso im? aided : — 
who oa«e of (he IIt"h Court, that in the ab«cnce of a-Tudfie * 

fn,. r'W^ T? decree, or one or more Judges who pa««c(l a decree, citlier the Begis- 
nh</.n» T I the Omit shall sign the decree on behalf of such 

rVvor” • neither the R'^gistrar nor the Deputy Rcgi-tnir 

of the ^ doerco on behalf of n Judge who dissented from the Judgment 

Court l^otificaliou Ko. 135^0^ dated 9th ApriU lOSl.) 


Boles 38 (new), 

*33. ( J I An nddre«s for serriee filed under Onlcr ^^7. rule 10, or Order VIII, 
5 ,,V’ ?*■ *ub»?rtuently alt?re<l under Order VII, rule 21, or Order VHT, rule 12, 
enml hold good during flU appellate procewUngs arising out of the origlnnl 
or petition 

, ETcrji memorandum of appeal shall state the addresses for seiriee given 
^ wo opposite parties in the Court below, and notices "and processes shall Isstia 
wm.tho Appellate Court to such addresses. 

■' (Jl Rule3 2t, 22, 23, 24 and-23 of Order VII- shall apply, so far as may be, to 
appellate proceedings." . , 

{W^h Court iTotificotion Ko. 5G7-0., dated 34ih i^overnber, J.957;) 


ORDBB Sl*n> 

Buie 2 (nev), 

■ddd the foVoicing as rule 3 '• — 

" 2. In addition to the copies specified in Order XLI, rule 1. the memorandum 
of »ppci\l «\mll bo nceom]>ani«l by ft wpy of the judi^uetit of the Court of first 
inewnce, unless tho Appellate Court dispenses tborcwtin ’ 

{ITwh Court Salificalions No AbSH-O , doted ITIli Oelobn-, 1310 aud Mj. ISB-G., 
dated Vih Uarch, ISSO.) 

APPEKMX B. 

Form Ko. 11. 

ArFtDttTT OF PllOCES9^EB''UB TO ACC031I».VJ.*V RCTURy OF A EUMMO.VS OJi 

^sonCE <0. 5. r. 18.) 

21/fe. 

, eon of 

and say as follows ' . 


The affidavit of 


(172) 


coon OF civil* PROCEDTJKE 


(1) I am a procep'-^'Cn’cr of thif* Court. 


(3) On the 

siiminons 

received ft — FT^Ici 

No. 

day of 


(Iny of 

is^sucd hy the Court of 

of 19 tn the said Court, dated the 
If) for service on 


19 I 
in suit 


(3) The said was at the time perponally knoan to me and I 

. . . . Bummons him 

toiTed the said nouec" on EcT on the day of 

at about o’clock on the noon at 

tendering a copy thereof to FFT nnd requiring fi?r signature to the original 

summons ■ 


<fl) 

(а) Here state whether the person served signed or refused to sign the 
process, and in whose presence. - 

(б) Signature of process-server. 


Or, 


(3) The said 
to me 
to 

person tyhom he stated to b.e the said 
and I served the said on ^ 

on the 

o’clock in the 


not being ,^" 0 ^ 

and pointed out to m® ® 


day' of 
noom at 


19 ,• at about 
by 


tendering a copy thereof to ^ and requiring ^ signature to the original 


(а) 

( б ) 

(q) Here state whether the person served signed or refused to sign 
process, and in whose presence. 

(6) Signature of process-server. 


Or, 


(3) The said 
and his house in which 


p ersonallj tuown to w 

he ordinarily resides being pointed out to me by 


and there on the 

at o’clock in 

enquired 


I went to the said house in 
day of 

noon I did not find the said 

the sitet 


19 


(a) 

») 


neighbours. 



AIT. HI. — l^AHOnK IlJCJl rOURT RULES 


(17a) 


I tolij tljiii 

fo 


nn«l would not be back till 


had gone 


Pfgnnture of procee«-sctTcr. 


Or, 

; .‘•rnv'rr Ar;v hren vnkrciJ, itlntc fully ami exactly the manner in 

ciiic/i tiir summons u'as scrml trith xpecial reference to the term<> of the order 
for subditntul srriire ‘ ' ' 

S^»om 

mSSJ liy thp Fiiiil letorc me this 

day of 10 . 

EinnoirenKl under section 139 of 
llie ^<le of Civil Procedure to 
iidnimister the oath to deponent®. 
iChirf Omrl ^fnt,fic.,fion ^Vo. 2312-G.. dated 12th Mai/, 1909. 


APPENDIX E. 


Form No. 15A. 

BojfD FOR 8AFR CUSTODY OK >roVC.\IU.E PROPERTY ATTACHED ANT) LEFT IN' 
aUROE or PERSON' INTERESTED .AND SURETIES. 


(G. XXI, r. 43.) 

In tlte Court of at 

, _ Civil suit No. of 

A. B. of 

ayainst 

£ D. of. 

Ktjovf all men by these presents that we, I. J. of 
«tc., and K L. of , eta, and M. N. of 

, etc., are jointly and severally bound to the Judge of the Court 
in Rupees 1° be paid ^ 

to the said Judge, for which payment to be made we bind ourselves and each 
of us, in the whole, our and each of our heirs, ciecutora and administrators, 
jointly, and severally by these presents. 

Dated this day of 19 . 

And whereas the moveable property specitied in the schedule hereunto 
annexed has been attached under a wummt from the said Court, dated the 
(lay of 19 . in execution of a di'cnv in favour 

of in suit No of 10 on the 

file of and the s-nd pn>iHT(y ha*' Invii left in the charge of 

the said L J. 


Now the condition of thi.® oliligniion i-* that, if the uIkivo boundon I. J. 
shall duly account for and produce when requin‘«l Udvrn' the faid Court all 
and every the property aforesaid and shall oIh*v any further order of the 
Court in respect thereof, then this oblignllon tlmll U* vojil otherwise it shall 
remain in full forct*. 


I. J. 
K. L. 
M. N. 


Signed and delivered by Uie above buundeo 
pre-«enco of 


in the 



(174) 


CODE OF crvn. rnocEPuriE 


Fora No. 15B. 

Bond fob safe custody of Moveable Property attachcd and i-eft in 

CHARGE OF ANY PEESON AND SURETIES. 


(O. XSI, r. 43 {!) (e).) 


In the Court of 
Civil Suit No. 
A. B. of 

0. D. of 


nt 

of 


ngaiimt 


Know all men by tJiese presents that we, I. J. of » 

, ele., and Tv. L. of ) 

and M, N. of , etc. arc jointly and 

severally bound to the Judge of the Court of . , , -mv- 

in Rupees to he pnid to the snirl .Tiulgo for which 

ment to be made we bind ourselves, and each of^ u®, in the whole, ^ 

each of our heirs, executors and administrators, jointly and severally, y 

presents. 

Dated this day of 10 . >, to 

And whereas the moveable property specified the schedule 
annexed has been attached under a warrant from the soul of 

19 , in execution of a decree in favour of in suit i>o. . 

10 on tho file of ond the said property oa, 

been left in the charge of the «aid I. J. 

Now the condition of this obligation is that. If the above aU*and 

duly account for and produce when required before the said Court in 
every the property aforesaid and shall obey any further order in 

respect thereof, then this obligation shall be void; otherwise it shWi re 
full force and be enforcible against the above bounden I. d. in •£ 
with the procedure laid down in section 143, Civil Procedure Ooa^ ^ecution 
aforesaid I. J. were a surety for the restoration of property taten m 
of a -decree. 

I J.' 

KD. - 

M. N. 

m 

Signed and delivered by the above bounden 
the presence of . 

{High Court mification No. 606-0., dated 13th December, 1928.) 



RULES MADE By THE HIGH COURT OF JUDICATURE 
AT RANGOON UNDER SECTION 122. 


ORDER V. 

Rale 15. 

For tilt tcorih “Where in nny suit the «lefemLiiit cannot be fotmfl ’ in the 
first line of rule 13 substitute the tcords “Where the defend.ant is absent. ' 

Omit the tcord “mile” btliceen the word “aclolt” and the vord “member” 
in the third Une of rule 13. 


Rule 20A. 

After rule SO, the folloicing shall be inserted as rule SOA, namel>/ 

“20.V. (0 Every plUntlir, appcil.mt or npplic.ant on presenting or on 
entsrln? an nppearanco to pro«3Cut? n plaint, msmorandum of npp^aal, or 
originating petition or application, shall, at the .same time, file in Court a 
proceeding stating his address for service. 

,(S) Every defendant or respondent who Intends to appear and defend nny 
suit, appeal, or originating petition or npplic.\tion shall, on or before the date 
fixed for his appe.ar.mco in the summons or notice served on him, file in Court 
a proceeding stating his address for service. 

. (3) Such address for service shall be within the local limits of the 
jurisdiction of tho Court in which tho suit, appeal, or petition or application 
w filed, or of tho District Court within whose jurisdiction the party ordinarily 
reside®. 

{4) Where any party fails to file an address for seince, as required by 
sub-rule (1) or sub-nde (2), he shall, if a plaintiff, .appellant or applicant, be 
liable to have his suit, appeal, petition or application, dismissed for 
prosecution, and, if n defendant or respondent, be Iwble to have his defence, 
, ®uy, “truck out and to be placed in the s.ame position ns ir ho had not 
defendwL Any party may apply for such an order against an opposite p.irty, 
and the Court may, on such application, make such order as it thinks just. 

(5) Where a party is not found at the ndtlress given by bun for service, 
and no agent or adult member of bis family on whom a notice or pro^s 
can be served is found at the address, a copy of^ the notice or process sh.'Ul 
be afBxed on the outer door or some other conspicuous part of the house or 
place which has been given as the address for sendee ; and service shall w 
deemed to be as effectual as if the notice or process had been personally 
*^rved on the party, 

{<>) Where a parti’ is represented hy an advocate or pleader, notices or 
processes for service on him slmll be served in the manner pre^ibed by 
Order HI, rule 5, unless the Court directs service at the address for service 
given by such party. 

(7) A party who desire® to chonire the address for service given by him 
under sub-rule {!) or sub-rule {2} shall present a verified petition to that eflVct, 



(174) 


CODE OF Civn. PEOCEDURE 


Form Ho. 15B. 

Bond for safe custody of ^fovcADLE Property attaciied a>jd left n« 


CHARGE or ANY PERSON AND SURETIES. 


(O, XXI, r. 43 (1) (c).) 


In the Court of 
Civil Suit No. 
A. B. of 

C. D. of 


nt 

of 


against 


, etc. 


Know all men by tliose pre'vnt** that we. I. J. of 
, etc., nn<I K. L. of ) 
anti M. N. of , etc. are jointly anti 

severally bound to the Judge of the Court of » . , nav. 

in Rupees to be p.nld to the said Judge for 

ment to be made we bind ourselves, and o.ach of^ us, in the whole, 
each of our heirs, executors and administrators, jointly .and severally, to 
pre.eents. 

Dated this day of 19 . 

And whereas the moveable propertj’ specified in the schedule 

annexed has been attached untler a warrant from the said ^ of 

19 , in execution of a decree in favour of *n suit JMO. . 

19 on the file o£ and the said prop®? “ 

been left in the charge of the said I. J. 

Now the condition of this obligation is that, if the above 
duly account for and produce when remured before 7 ^ "court in 

every the property aforesaid and shall obey any further order Jn 

respect thereof, then this obligation shall be voidt ‘^li’^rTvIse it shau r 
full force and be enforcible against the above bounden I. d- J" ® the 
with the procedure laid down in section 145, Civil Procedure Ooa®» ssecution 
aforesaid I. J. were a surety for the restoration of property taUen m 
of a -decree. 

I J.' 

K. L. • • 

M. N. ■ • • • . 

in 

Signed and delivered by the above bounden 
the presence of . 

(High Court Mifieathn No. 606-0., dated 13th Hecemher, ISSS.) 



RULES MADE BV THE HIGH COURT OF JUDICATURE 
AT RANGOON UNDER SECTION 122. 


ORDER T. 

Rule 15. 

For th* icorL* m any ?uU t*i‘ iK'fotulant cannot Iv foua>l m tV 

firsi lin* of ruU 13 fiibsHliifr the tcorj* ‘*\Vlion> iho d.*fenil.int absent. 

O.Tiil thf tcorj “railo" Ltlictfn the iconi “iJull*’ rt.*i / the iror.? “iiu'niber 
in the third line of rule 13. 


Aft'T rid; 2). Ih> folh'ciny shall be iiK'rlelas ni.'* 2^A. min'h 
‘•dOA (0 Erory nUmtlff. appoUmt or nppU.tmt on pnwntmjr or on 
enterinj an npasamnx t> pro^xiit? a pbunt m.'inoranilu’n ot^ apjVMl, or 
originating petition or application, shtll, at the s.uno Umo, hlo >n 1/Ourt a 
proceeillng stating his nddros« for serrico. 

(.Si Evm- dstcn'hnt or ro.pon.lont rrho inlond. to npp.'.>r nml (lof.'ml any 
Mil nppMl, or orininitia!; p-’tllion or applfeition sliiU, on or Ivliw uio Halo 
for his appsamnoe in the summons or notice sorvoii on him. Bio in Court 
a pfoce^ing stating hi« acljress for serrico. 

(31 Such addros. tor setrico shall bo within the hxaj limits pt the 
jurisdiction of the Court in which .the suit. a,.|.o,tl. or ,H-ntion or 'W 
ts aleO, or of the District Court within whoso lonwliction the part.v onlinanly 
reside^. 



deSecL Ativ nart? mav apply for such «u onlor iwinn an parly. 

S tt Cofirmaron rtfch a^PI’lhMtion. ....ho such onlor a. it th'inks iu-L 

15) Where a party is not found at the address pivon by loin tor sorvire, 
and no a-ent or adult mon.bor of his family on whom n notire or pneos,. 
Sn be sereS is found at the mldresx «<epv of, tl.o notuv or nrore^s shall 
be affiicd on the outer door or some other ym-l'i™'"'' ,l'« " 

nlortra «.! trsU Txrti liiVTi <»ivon rts lli^ sdiirc^-^ for '■wr\u>' , rtiiii Js'rMOi' Ih* 

S^cd to\^as o(IcctS.d as if the notice or pneoss had Keu lersonall.v 
serve<l on the party. 

(Cl Where a party is ropre-ent..l by an ndtwito or pleader, iiotloe or 
mocosse. for scryioo dn him shall b- s.aa-o.1 m the m inner l.reXTiIxsl by 
!Sr "lit, rale unlo.sa the Coiirt dinvts scra-sv at the nddn-s for i.ni,>' 
given by such p.irly. 

(7\ A nirtv wh-> ib'^irv^ tu chmw lh<> n>Wn*«-* f.ir M*n-Kv pwn by him 
under sub.ml<*'(f) r«**cnl n T<‘rili'>l ivtltlon to th.nt ■ 



(ir«) 


ronr. oi* riv»* rKoi'r.nimi: 


null 111" rt'lut tuiiv ilinvl tlu» of iho jwvml niwnliti^’ly. N’oliiv 

of rV"ry “Ui'h •‘liiiU b" i:lv»'ii to nil olhor purtlo-* lo tlu' imywlinp-. 

(N) Nothin): in Ihi-^ lulo '‘hull jm'voul tho Court fivtn ilirvvtiut: th" M'rvi^v 
of n notii'" or pon'i'-^'* in imy olhor lunimiT If It llnnk** lit to do ^o.’* 


Kule 21A. 

V’/jf' f'olhu'tn;) .'/joW f'*’ Of iV.f s — 

"J\A. Will'll liny Mummon't {•« <ont for M’rvuv hy n^ Court I" nnv Court 
’•ituivt '>l liovond til" limil'iof nnnn'i, it :*hnl!. nnh"*'* it In wriiton in I'nch'''* 
h" iit'ooinpiinio'l hy n ir.in'*lntion lu I'nfrli-h. or In Ih" Inncinp^' "f o”' 
lin';ilil> in whii'li it i-* to ho MMVi'ik" 


Rule aa. 

■JVir /i'//oii’in7 pnii'iMi fs’ nimr/y 

"CiMvidiMl thill whoiv Mii'h •‘uinmon-* i* to ho vorvvnl Mitlnn tho^ liinit^ 
tho tv'\\n of lv'ini.Mon (ho Court nvvv. in mhlition to or in (•uh-litniion 
iinv othor modo of sorvuv. sond tho Mtnmv'u-* hy n'Ci'tonnl pod to 
dofouihiul nt tho phiiv' Miihtn M\oh limits whon' ho i* n'ddincor 
huflno-if. An «"kno'vlo.li!mont pnrporlini: to ho ••isriu'd hy tho ’ 

or nn oinl'n'^ouioul hv n po<t \{ <Tv:»nt tlint th«' dofomfiint n'fii'iy '"‘C’ '*. 
tuny ho ih'i'iuivl hv tho Court i'«mnc tho vuinmon** to ho r 

\nvof of soi'Miv thoiwf," 


Rule 33 A. 

7Yio /ol/ ijrjnfi fh i// h tnsyrffj ox ritfo i>:>.t * 

"lMA. t ,0 Uofotv rx'IntU'^inUtinj: n Mimmon-* nwiml fn'in iiiiPllu'r .''I 
N'vvivv, tho lAunt shnll oithor tiko tlown tho dojiiwition of tho pi's'll 
tho isumiuou’* uf to tho timo whon. nml tho munm'r in whioh tho ’;'‘"r"'rVhi'‘ 
5 ‘^'rY^^^ ; or oiiU'o iho pwn to nuiko nn nrt»«l-ml hofoiv tho lUiltll* if tho 
iMvn ompo\\oi\>l to udmini'tor with-* ; nnd j'hull lnm-»mit ^tho ?^»'iio. o ~ 
with tho >unmions to tho Court nhomv tho muuiuou'* oriciiiiiHy . * „(y,. 

Iho o:iM' of pixHv^v'- iwvIvvhI fr\'m other rrovimv-* tho 'hlV'-iti''n ' 
diivit of tho iHvn -oiwiny tho Mmiimnis if not nxMrvh-il in Cnirh'lw ^‘l' , 
tniuihitisl into Kncli-h. l»ofon‘ tho Minmion^ »-• n'tuniwl to tho i<'uun:t 

(") In tho v;i'0 of i'n\v-.o.< nwivwl funn Indiu. if tho jn-ison 
smiiiiw'n-* ii to Iv i-* not ivrsonidly known to tho 

nilhlvvil or dojH'-ition hy tho por?on. who \vintwl out to tho 
snid iM-iou or hi< onliuury n’suloiuv or phuv of hu-‘ino-v« shall « ' 
Wltaoluxl to tho summon#. 

('»') Whon « piws’--* is forwnnhnl (or s^crx’iiv hy ouo CVurt in /y. 

imothvr kA'iut iu Unrimi nud whon iho jn’r-on on whom tho pr\yv>s *' ^don 
s-v-iYxsl is not ivrsonidly known to tho imHV'<vsoi\vr llio oa-o, m 
with whioh tho punv-s wns i'-suxsl. shall not W lus'irvl e*.r i'fr:.’ 
tiiriihwii or doiv«ition of s-vuio jvr*\xw who tsnntisl out to tho prvxvs 
tlio \H'rson to no so^\^^{ or hi# x*i\(inar\* n^ufoiuv. 

‘rho onus shall Iv njH'n lUo |H'rw'u at whoso inslaiuv tho 
issuisk oithor him-*»'lf or hv an a«>'wl. to iH>wt out to tlu' |'n'oo#s<^'f' 
lvr#on is tvx Ih' s^'r\^^l or his onlinary ro 4 »i»U'«ro or t'hn'o xif liusmos#. 



ATI’. IM.— IlANfJOOV molt COUIIT RULES 


(177) 

V) \\ hon _t!ir» *‘ummon'. h:i« iK'f'u nrtttrnod by the proce^^-^rn'or under rule 
17, a clfvlanUion of due ‘■erviee or of failure to ^cr>'c “hall bo recorded in 
rorin, Ctnl 47 ami ^\ilh the summon" to the Court by whicli it was 
i"ue'l. 


Rule 25. 

7n ruk Qj (Ik trorth **jnay Ik* shaH he i^ubsliliitcd for the words 

-hall Ik* addr\*''K.*tl.” 


Rule 25A. 

-l/7fr ru!r 2j, fhr folhiniij shall be iiisrrletl as rule 25A, uaiiieli /: — 
t ^VlIcrc the dofciuhint re®!!^* in British India, but outside the limits 
of the province of Burma, the C^urt may, in addition to or in substitution of 
any other mode of ser\*ice, ‘end the summons by registered post to the defendant 
at the place where ho Is re-iiHng or canyin? on bu8incs«. An acknowleilgment 
purporting to bo ®ignctl by the «icfcn«l.mt, or an endorsement by a postal servant 
that the dofen<l.int rofu^eil «or\‘ice, may be ileemcd by the Court is«uing the 
*nmmons to lx* prnnn fnae proof of scr\icc thereof. 


ORDER m 
Role 9. 

Afierthc iconl “present” ih the fourth hue of rule 9 add the folhu'ing:— 
on the day on which the plaint i* admitteil.” 


ORDER XL 
Rule 13. 


Add the followiiu} as sceoiid proviso tortile 13’ 

"Provided aUo Ihot oo deerco or orrlcr diaU bo aside under ‘W* '“"‘5' 

?■> the ground lliat tlicro lias been an irregularity la tbc service .'“Kr?',; 

|f the Court is satisfied tliat tbc ilcfcmlant liras atrare of the 
la suificlent time to enable bim to appear and nasircr the plnmtiB s claim. 

SahUlute “dccteo or order" for "ilccrec” mliemcr Ihu nord occurs in 
nijp 


ORDER 3XIL 


Rule 6. 

^br the icords “judgment or order” U'here they fir^t orcur suhslitut i g 
nient, decree or order.” 


^r the last part of the rule substitute the following 
, “and the Court may, either upon such appH^tion 
R'Ve such judgment or make such decree or onier 

just.” 


or upon it® own motion, 
the Court may thmk 


•Idd the folloicinrj as sub-ruU (2) : — 

"(2) A decree or onier pas®e<l tinder thi® rule maj 

2.^ 


be executed at any 
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time, notwithstanding that other questions between the parties still remain to 
be decided in the case.” 


ORDER Xin. 

Rule 1. 

To rule 1, the following shall he added as stih-rule (3) 

“(5) The High Court of Judicature at Rangoon directs that such lists shall 
be prepared in Form oyncraizj which will be given free of cliaigc to parties 
wishing to tender documents in evidence.” 


Rule 4. 

To rule 4, the folloiving shall be added as snh-rules (3), (4) and (5) 

“(5) The Court shall mark the documents which are admitted on behalf of 
the plaintiff or plaintiffs with capital letters in the order in which they are 
admitted, thus A, B, C, etc., and the documents admittcil on behalf of tae 
defendant with figures, thus, 1, 2, 3, etc. 

(4) When a number of documents of the same nature are admitted, a?) for 
example, a series of receipts for rent, the whole series shall bear one^ number 
or capital letter, a small number or small letter being added to distmguisa 
each paper of the series. 

(5) Ever^ document on admission shall be entered in a bst in 

prepared by the Bench Clerk and signed by the Judge.” 


Rule 5. 

To rule 5, sub-7'ule (3), the folloiving shall be added t — judicial 

“A note of the return should be made in the list in Form 


Rule 7. 

7b iule 7, sub^rule (2), the following shall be added : — 

“who shall give a receipt for them in column 6 of the Hst m Form 

Judicial 
General Zd- 


Rule 10 

In rule 10, suh^ule (3) shall be renuntbeted as (5) and the following shall 
be inserted as sub-rules (3) and (4) : — 

“(5j If the Court thinks fit to send for the record, it shall do so hy 

sending a formal proceeding to the (^iirt whose record is 

summons to produce any record shall be issued to any Record-keeper, L 
Clerk, or Official of any Court. 

{ 4 ) Whenever a Judge sends for the record of another suit or case, or 

other official papers, and uses any part of such record or papers ns . 

m a trial before him, he shall direct that an authenticated copy of ffi® 
so used shall bo put up with the trial record, and shall further direct at 
expense of which party such copy shall be made.*' ^ 
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Rule* lOA^ and lOB. 

Tlte fblhinn^ ffnll l>f in^rUd as ndcs lOA aad lOB : — 

onMmpanymc fUU not bo filed with the 

r«‘onl until after lorniiunlion of iIm? fijnJ. 


t'xliiljit incliulc*! in iho index of contents of the trial record is 
jitfirlrawn nfier jii'frjment, the fact flioulij Iw noted in the column of remarks 
not'’ should be stnlctl whether n copj has been 5iib=titutc(i or 


ORDER XVI. 

Role 2. 

Add Oif foUomng to riilf 2 (1) 

“Pforided that in ca«cs to which Government is a part)’— 

(fl) no payment into Court will he rr<inift,'d /ortho tmvelling’ and other 
cxpon'ca, of n Government scra'ant who niny^ be required to be 
fummonw at the in«tance of Government to give evidence in bis 
ofTicial capacity j 

the amount to bo paid Into Conrt for the travelling and other 
expenses of a Government scra*nnt whose salary exceeds Rs. 10 and 
who may b n* ttje instauee of n party 

other than in Ws official capacity 

in a Court i fire mi/ea from ms 

■ hcadqunrtcro simu imj ... travelling and hnUiuft 

allotvance? admissible under the Civil Service Regulation^/’ 

■In rule 2, Ihe following sJwU he suhsUtnted for suh-ruh (3) . — 

Subject to the provisions of 8ub*ndo (2), travellmg and other expenses 
t ^'inesses, in Courts subordinate to the High Court other than the Court 
Sm.sll Causes of Rangoon, sh.all bo pap.-iWe on the following scale 

' . (^) Ordinan/ labouring classes The actual railway or steam-boat fare 
to and from the Court by the lowest class; or where the journey 
could not have been periormed by rail or steam-boat, actual travel- 
ling expenses up to n limit of Ks. 3 a day by boat and of four 
annas a mile by road • and an allowance for each day's absence 
from homo o! ten annas to tho«e who are reeiclent< of places 
other than the place where the Court is held and of ci^ht annas 
to those who arc residents of Iho place where the Court is hehL 

(-J PcUg village officers . — The same rates as above for railway or 
Ptcam-bdat fare, or actual travelling expenses by boat or ro.ad up 
lo tljo limit of Rs, 2 a dny by bo.*!! and of four .annas a mile by 
road ; and an allowance for each day’s absence from liome of 
fourteen annas to those who are residents of the places 
other than the place when* the Court is held, and of twelve annas 
to tliose who ate cesuicnts of the place where the Court is held. 

(3) Persons of higher ranks of life, such as clerks, tradcs-peofle^ village 
hcnrfnicH <ind hradmen of eirrfrs — Second class railway or steam- 
boat faro to and from the Court ; or where the journey could not 
have lieen porforme<l by rail or Fteani-lKiat, actual travelling 
expenses up lo the limit of IJs, 4 a day by boat and annas fix 
mile hv road ; and an allowance not to cxcc<h 1 except in spccjal 
ca«os Its. l-S-O per each day's nlisencc from home. 
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(4^ Persons of sxwenor rank , — ^The nctniil sum sjjent In tmvellinp to and 
from tnc Court with nn iillotvnnce ncconlinpr to circumstances, not 
to exceed except in S|>cclnl oisc^ Rs. for each day’s absence 
from home. 

(o) TPitucsses /bUoiL'iii^ any jtro/ession, such as Jl/cdic/nc or Laic. — A 
special allowance accortlinp to circumstance-'. 

(G) Lodgimj allowance , — In nddition to the above, a lodpinjr alloivance 
not exceeding except in special case-! Re.l for persons in class 
(3) ami Rs. 2 for person^ in classes (4) and (5) may be nlloiyed for 
each night neccsoarily spent away from home if the Court is 
satisfied that the witness has to pay for his night’s lodging, n hen 
an amount exceeding this scale is sanctioned as a special case, it 
shall not exceed the actual amount spent. 


Provided that— 


(O a Government servant whose salary excce<ls R>, 10 per mensem giving 
evidence in his official capacity in a suit to which Government is a 
party- 

fa) when giving evidence at a place more than five miles from his beml- 
nuarter*, shall not receive anything under these rule®, but shall be giv 
a certificate of attendance ; 


(6) when giving evidence at a jilnco not more than five miles " 

headquarters, shall, in cases whore the Court consider it ne^ssary, re 
under tlieso niles actual travelling expenses, but shall not rec 
subsistence, special or expert allowances. 


(ii) A Government servant whose salary does not exceed Rs. 10 per ’ 
giving evidence in Ids official capacity shall receive his expen.e 
the Court. 


Note.— when the journey has to be performed partly by red or strero- ^ 
partly by road or boat, the rare shall be paid in respect of the former ana tne ni h ^ 
or boat-allowance in respect of the latter part of the journey. _ 

Kailway servants summoned by a Civil Court as witnesses, and 
to attend iho Court, should be paid the railway fare to ^bey are enlitica 

the rules for the payment of witnesses without regard to the fact that tney to. y 
travelled under a pass and not on actual payment of the fares 


Buie 3. 

To rule 3, add the following :-~ 

“This rule does not apply, where the person summoned^ is iv 
borviint summoned to give evidence in his official capacity in a ca=e to w 
the Government is a party.” 


Buie 8. 


7o inlr 8, the following proviso shall he added, nainelg : — 

“Provided that, at the request of n party or his pleader, summons for 
on a witness or witnesses, whose attendance is required by such party, ^ 

be delivered to such party or his pleader for service by n person cmpl03 v 

such p.arty or his pleader, and the rules in Ortlcr V a® to scirice amj P , 
of ser>'ico shall applj* in such cn«e as if the person employed by sucii p* ) 



M'i\ in. — iiAXfiooN HIGH counT hulks ( 181 ) 

' o' "" Court whoro duty it i. 


Rnle 9. 

Toriilr !), Ihe fnlhirhir/ ntMrd : — 

(■luiinioiKvl h n public officer or sen*ant of the Hallway 
hino "ball al*o hp nllowed in order to give the witness nn 
^Qi'">um{cating with hh departmental superior, so ns to arrange 
'c iu<ehargo oi his duties during bis temporary nhsonco from Ids po«>t" 


ORDER XVm. 

Rale 2. 

Ad>l the foUomutj a* a pron-to to nutt-ruk (2) :— 

“Provided that the Court may, in Its discretion, call upon the other party 
to proceed under this suh-rulo before the evidence for the party having the 
right to begin is complete if it considers that the other party will not be 
prejudiecil by *0 proceeding and that unnecessary inconvenience and delay vfill 
thereby bo avoided.” 


Rule 5. 

Tilt foUoH'otg shall be substituted for rule J ; — ■ 

“6. In cases in which an appeal Is allowed, the evidence of each witness 
snaji bo taken down in wtiting in the language of the Court or m English by 
or m the presence nnd under the direction and suj^rvision of the Judge, ‘not 
ordinarily in the form of question nnd answer, but in that of a narrative, and 
^ when completed shall be read over or translated to the witness bv such person 
as the_ Judge may direct, provided that the Judge may, if he thinKS fit, require 
the evidence to be read over in his own presence. 

Such person shall, after reading over the deposition to the witnes*, append 
a certificate at the foot of the deposition form as follows ; — 

gSpS '’S’ 

the ca'sp may bo) and ncknowleflged correct. 

{Signature) 
Interprckr or Clerk. 

The Judge “hall, if necc'«.iry, correct the dcpo-^ition and -hall ®ign I’L 


Rale 6A. 

The foUotriH'j Ainll be in<!erlrd at rule HA * — 

‘‘Ij.V Where there are no interpreters paid by Government nndjt i« found 
necessary td" employ an interpreter in n civil cu*^, he «h.xll be mid such fc'e. 
onlinarily not exceeding R* ;<er thmt. as the Court m.iy hx. llie fee Miall 
bo advanced by the partv at who«e instance the interpmter i« requiml, nnd 
shall be tre.ife*! as cost? in the c:ise All IVT™*;"*.*, S; ./ee- fliall 

* ~ t and ilaly entere«l in Uuliils Register IF. 


be made through the Court i 
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Bnle 8. 


S shnll be fielded. 


Buie 14. 

In the seco7Hl line of snb-rulc (1) for the tcords onicr” the trord and 

figures '‘rule 13'’ shall he substituted. 


OEDER XXVL 
Rule 4 to 12. 

The following shall be added as rules 4 to 12 : — 

“4. The officer admini-torin" the oath lo the (Jeclarant of an nffiilavit should 
fir«t make the declarant take the oafli or affirmation. Then he should make 
the declarant repeat the whole of the statement written in the affidavit ns coming 
from him. Then the declarant shouhl «ii»n the affidavit, and lastly the officer 
administering the oath should sign and date it 

5. Every affidavit to bo use<l in a Court of Justice should be entitled 

Tn the Court of • n ^ 

\ naming the Court If there is a case 
the affidavit in support of or in opposition to an application respecting >t. mu. 
also be eiititle<l Tn the case of 

If there is no case m Court, the affidavit should be entitled Tn the matter 
of the petition of 

6. Every affidavit containing any statement of facts shall be divided into 
paragraphs, and every paragraph shall be numbered consecutively ana, as nearly 
as may be, shall be confinw to a distinct portion of the subject 

7. Every person, other than a plaintiff or defendant a suit’ in 
the application is made, making an affidavit, shall be describe m ^uco 
manner as will serve to identify him clearly, that is to say, by the 

of his full name, the name of hus father, his profession or trade, imd tne p * 
of his residence. 

8. When tlie declarant in any affidavit speaks to any fact 
knowledge, he must do so directly and positively, using the words A 
(or ‘ make oatli’) ‘and say.’ 

9. When the particular fact is not within the declarant’s own 

but is stated from infoimation obtained from others, the declarant "1“' 
the expression T am informed (and, if such be the case, shoulu 
‘and verily believe it to be true,’ or he may state the source 
whicli he received such information. When the statement rests 
disclosed in documents or copies of documents procured from any '-i 
of Justice or other source, the deponent shall state what is the ^ 

which they wore procurwl and his information or belief as to the tnitn 
facts disclosed in such documents. 

10. Every person making an affidavit, if not personally 

Ckimmi«-^ioner, siiall be identified to the Commi‘=sioner by some ponton , 

to liim, and the Commissioner shall specify at the foot of the ^l.om 

the affi'lavit (a>> the ca«c may lieX the name and description of him ‘’Ap 

the identification is made, as well ns the time and place of the ident 
and of the making of the affidavit 
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J*<'r‘=on mnkiiip nn nfricinrit ipnomnl of the lanpiiapc in 
which jt ja w-njfrn, or npi'car^ to ilip Cnnimi««ioncr fo ho IlHlonfo or not fully 
llio oon(on(« of iho nffiilavil. the Conimj«'ioncr •■hall causo the 
affiilavit to 1*0 rcail anil oTplninoil to him in n lanpimco wliirli he umlor^tancls. 
k n\ nocos'ary to cmplnv an inforiirctor for t!ii« piirpo'c, the interpreter 
shall Ik? ewom to interpret intly. When nn nfliilavit roati and o-Tnlaincil ns 
Coinmi««ioner •hall certify in writinp at the foot of the 
nffiilatit that it hn« iioen so read nnd explnino*!, and that the declarant seemed 
pen^tly to nnder't-md the «ame at the time of makrn/r fheafildaWl. IVhcn 
an interpreter i'* employe*! th«* Comini*«ioiicr shall sLato in In'* certificate the 
name of the interpreter, nnd the fact that ho was sworn to interpret truly. 

ndmini'ten'np oath« nn«l ainniiations to declarants the Gommi«'>ioner 
shall 1)0 puMe<l hy the provi-'ions of the Indian Oath® Act, 1S73.” 


OBRER XZ. 

Rnie 11. 

Tlie foUoicing ouifn/lnjenl fhalt bt mode to the suh^sceiton of rule 11 :~- 
/br the tcords “and w/th the consent of the decreo-hohlcr” subHitule the 
xcortts “and after notice to the dccreo*holder.” 


Role 21 and 22. 

The folloxcing f/inll be added as tides 21 and 22 1 — 

“SI, As soon ns the decree of a Court of first instance in n suit relating 
to land in a district in which there is a Land Records establishment has 
become final, or if the decree has been appealed against, when the decree in 
appeal has become final, nnd the interest of any party to the suit in any land 
included in the surrey has been nflected thereby, the Court of first instance 
shall certify the nature and oitent of such change of interest in each plot of 
land in suit to the Superintendent of Land Records of the district in which 
the land is situate. A copy of the certificate in ever>* such case should also 
be sent to the Sub-Registrar witliin whose sub-district the land or any part 
thereof is situate, 

22. The certificates shall be m the prescribed form, and shall be signed by 
the presiding officer of the Court.” 


ORDER XZI. 

Rule 5. 

To rule 5, the following ptoviso shall be added, namelg : — 

“Provided that where the Court to which the decree is sent for execution 
is presided over by the same Judge os the Court which passe<l the decrw such 
transfer may be circcted bj’ reconling a formal ortler of transfer in the diary of 
the execution proc<?e*Hngs. ” 


Rule 6. 

7b nda G, the following pronso shall be added, namely •. — 

“Provide*! that where a transfer is rffectod under the proviso to rule 5 it 
shall not be necos-ary to send the above documents." 
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Bole 10. 

To rule 10, the follotviuj shall be added, ttamdij : — 

‘\Ai the {{me of presenting’ the nppli^tion for execution or at the time of 
admission thereof the lioldcr of a decree may, if he Tvishes, depo-sit in Court 
the fees requisite for all necessary proceedings in the execution." 


Rule lOA- 

The foUowiufj shall be uiserlcd ns rule JOA : — 

“lOA. If no application is made by the dccreohoWcr vvitliin six months of 
the_ date of the jeceipt of the papers, the Court shall return them to the Court 
which passed the decree with a certihente stating the circumstances as prescribed 
by section ‘11." 


Rule 13. 


I'or n/!e 13, ihe foUoiciny shall be subslUutcd — 

“13 (1) When application is made for execrition of a decree relating to 
jinmoTCublf property included within the Cadastral or Town Sur\'ey nnu tnc 
decree does not contain a plan of the property, or for execution of decree oj 
the attachment and sale of such property, the application must be ftccompanjea 
hy a certified extract from the latest Iwin or town map. with the 
the land in question cnarked with a distinctire colour. The partievdars specinw 
in the annexed instruction?, which have been is«uefl regarding the 
forms of proce8^ couceming imotoveable property, must also be 
far as they are not given in the plan. In the case of other 
property a plan is not required^ but such of the particulars in the annexe 
jnstnictions as can be given must be supplied : — 

1. If the property to be sold is agricultural land which has been 

surveyed and of which survey mnp« exist, the area, Ktain mimoer, 
holding number (if difierent hinds of holding, e.p., rice land and 
holdings are numbered in different series, the kind of holmng 
stated}, field numbers (if the piopert}’ does not coincide with one - 

plete holding), year of Ziein map from which the bolding nno^ 
taken, and revenue last assessed upon the land, must be given. 

2. In the case of other agricultural land, the area and 

which it falls, distance and direction from nearest town or riiJage 
boundaries should be specified. 


In the case of land in laige towns the area, block^ or egfiei 

number, the lot number (if there are separate series of tots, t - . 

should be stated, and where Uie land forms part only of ^ 
culars regarding that part}, tlie holding number m 
survey map, if any, and year of the map, the rent or rev 
assessed on the Inn^, must be given. 

In the case of buildings situated in a town when the 
which .‘»uch buildings stand is not affected, the or block 

street, or, if the street has neither name nor number, the -j - 

name or number, the number of the building m the street 
no number, the lot number must be given. 

In the case of immoveable propertj' situated in a small toww ov 
such of tlie particulars in paragraphs 3 and 4 above ns ca 
should he given. 
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• (i. Tlio nitri> 0 '^ |r» vliKh laml orlHnMinps nrcpiit, tlic nintmal ntid ngc of 
ImildInp'S nil rtinniilimnco« and municipal fJiTc** shouM be 

7. The jiiilpmpnf-<lclitor'.‘‘ pbnro or interest in ihe property should be 
spocifiiHl. 

(2) The co«t of the rrrtifie<! rxfmct •botiM Ik* reclconc<l In the coals of flic 
npjiUcntion.” 


Hale 16. 

For Ihr flrfl prori*«o to nilr Jfi, thf follotring shatl Itf. sjib^tilulfd, namely ; — 
“Provideil that, whert* the decree, or such interest ns nfore«aid, has been 
fransferrol bv n««ipnment, notice of such application shall bo piven to the 
transferer; ami, unles<. nii nflidavit by the transferer ndmittinp the transfer 
is filcsl with the application, the ilecrec rhall not he esccutetl until the 
Court has heard Ids objections (if any) to its execution.” 


Rale 17. 

In fiiih-nik (1) of rnU 17 for the icordi:— 

“the C.iurt may reject the application, or may allow the defect to bo 
remeiiieil th?n and there or uillda a time to he fixed hy it 

the foUotciiiy nhnll he ftntiiliiulcd, namely i—" 

“the Court may reject the application if the defect is not reme<lied within 
n time to lie fixotl by it,” 


Bole 22. 

In aan,e (a) of mi-nik (X) of role 22 for Ur word, “one yea,'- tU .ror* 
“three years” shall he substiialed. 

In Hw ,rron.nhw of llw w-’rirolo rotMuk 22 for the words 

“one year” the irorch “three years shall be subsMidea. 


Bole 24. • ' 

To mh-ruk (3) of n.fe 21 the following shall be added 
"anil a .lav shnll al.o be speeded on or before which .t ahall 
to the Court.” 


■ Bale 26. 




Bale 31. 

of mis 3 t for Ihe words “ Fix months*' the trords 
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' The folloicing shall he added as siib-ntle (4) of rule 31 

“(4) The Court may, on application, extend the period of^ tliiee months 
mentioned in sub-rules (3) and (3) to such period, not exceeding six months 
in the whole, as it may think fit.*’ 


Eule 32. 

In sub-nile (3) of rule 32 for the icords “for one year” the U'Oids “for 
three months or for such further period, not exceeding one year in the '^hole, 
ns may be fixed by the Court on the application of the judgment-debtor 
shall he substituted. 


Eule 38A. 

The following shall be inserted as rule 38A : — 

‘'38A. The actual cost of conveyance of a civil prisoner shall be borne by 
the Court ordering his arrest or requiring his attendance at Court, as the ea®e 
may be, and shall not be charged to- the judgment-creditor. ” 


Eule 39. 

In ) ule 39, the following «hall be inserted as subrrule (2A) ^ ^ 

“(2A) When a civil pri'oner is kept in.. confinement at the 
more than one decree-holder, he shall only receive the “ame ^tion of 

subsistence ns if he were detaine<l in confinement upon the 
one decree-holder. Eich decree-holder -shall, however, pay the fmt 
for subsistence, and when the debtor is released, the balance shall oe i 
rateably among the decree-holders, and paid to them. " j » / j 

In suh-rule (5) of rule 39 the words “ in the civil prhon ” shall he aeee . 


Eules 45A and 40B. 


The following shall be inserted as rules 45A and 45B '. — 

“45A. U) Before issuing a warrant for the attachment of moveable 
which it will bo necessary to place in charge of one or more peon^ 
nent or temporary, the Court shall satisf}', itself that the attaching o 

holder has produced a receipt in Form 15A, Appendix E, 
that he h’H paid in cash 'ns process-fees under rule 17 {/i ^c) («} Ifl ■n,;uff 
Process Fees Rules not less than Rs. 10, for each person who tne -u- 
considers should be employed. -• - 

13) In sending the warrant for execution to the BaillfT die Court 
shall certify at the foot of the warrant that the receipt granted by D’® % 

for the ncces«ary fees has been filed in the record, the Baihfl s»ifu 
endorse on the warrant the name of the process-server to whom | f tlie 
for execution. If a tempomry peon is employed for the J', rbmciit 

attached property, the process-cervef shall state in his report of the ntta . 
the name of temporary peon employed and the date from wliicn bis 
commcncc<l. 


(3) At the time of granting the receipt in Form 15A, for pf’yment 
by tlie decree-holder as required by sub-rule (7), the Baih'fl shall 
lower portion of the form the date on which tlte fees paid ivill be exba • > 



ATI'. III. — JtAN'OOON* moil COUItT lUTI.KS ( |87 ) 


E'SfuwuiTT’'"’'’/’'' •‘'■pi ""'Ir'- nllnclnm-nt 

»I 1 <T Ui« dal-, linli v. timlirr In-r nn- fni.l liefot- tlial 


If Itm furtW fro. rrqinml tiro nnlpaM, Itir nlfcirlililrnl -Imll mi.r nr rom 
iite iKTKxi for wInVfi for* Isavp nln*atly Ikvm jisiiil oxj»in“* In eurli u cn«c* 
Id. J'nnr to (fio cf'-'-atmn of the lUUipImu-nl pfinll not (k* iv1Iowc<1 

w the fittncliitip «l(rrvo.!ioI<lcr n** 


n,*i4 un*lrr fwli-nile (/) ►hull he mnde 5n ea“li to the 

^ n nml the ninmiiit hliall I>o nt onro rnimtl in Itailirn I{ppi<lrr No. 11. 
e ^dourt cicrK hlmll on ircript of the llnilitTj* ncknowlwipinpnt \Form 15A) 
f « Jn the n'coni ntnl nmfcc nn entry to tlint eHcct in the diarj'. 

(5) Tempornrj’ peoni emploj-ed for the eu«to<iy of nttached property fihidl 
nt the r\te provideil for in rule 15 of llip rules lepimlinp 
'"t-ahlMiment*, provideil thnt the total reinunemtion dipbnrswl 
in no ra®!* exrotil tlie ninonnt of the proee«?-foo« nctually pnid under tho 
foresenng Fub-nde*. 


Permanent peon® fhan lie pre«umeit to Im? renmnenitc<I at tho fame mte as 
pMns Imt if the perx-ice« of the former are ntili«ed, the fees paid 
aaii 00 cmlius! din>rt into the Trea«urj* to * Proccss-Serrers ’ Fecs’—’XVI'A, 
nnd .Tn«t\cc*— ‘ C3o\irt-fo<j« tvaUtc^l m cj\«h. ’ 


(?) The pomunepation of temporary peons cmploye<l to take charge of 
®^^™^proporty fhall |)C paid direct by the BailifT to them on the order of 


Before p.i9«ing such orrier, the Judge must verify the namo of tho payee 
trom the report of tiic ntiachment nnd roust satisfy himself thnt the amount 
to be paid docs not cscce<l tire amount of the fees deposited srith 
the BtUlitr, or, if any payments have already been made in the case, of the 
unexpended balance of such deposits, and that all amounts previously drawn 
have been disbursed to tho proper persons. 

/O When the order has been sipred by tho Judge, the money shall be 
disbursed by the Bailiff nt once to tho peon or peons concerned, whose 
acknowledgment of receipt shall be taken in BnilifTs Kegister II. If, however, 
the amount has been transferred to Bafliffe Bepistcr 1, the Bailiff shall draw 
the amount necessary for payment from the Treasury as if it were a re-pay- 
ment of deposit and shall then disburse the amount due to the peon or 
peons concerned, whose acknowledgment ol receipt shall be taken in BaiUff’s 
Register L 

(6) When the attachment is brought to a close or has not been effected, if 
the Judge finds, at the time of caJculating the amount paid in and properly 
chai^eable for peons, that tho total amount of the fees nctually paid under 
eub-rules <1) and (.9) exceeds the total amount that is chargeable for peons 
incladiug the wrftowwt of the lost poymewt, he %haU. dltoct that the excess be rc- 
funde<l to the payer.. 

' (9) The Judge shall jn all cn»es in which a refund to he made, issue 
to the Bailiff an onler, a copy of which shall bo placed on the record to make 
^uch refund. 

If a sufficient portion of the amount paid by the decree-holder to pay such 
refund is in the hands of tho Bailiff that officer shall make tho refund in the 
ordinary way prcscribotl in his Register II for re-payments. If the amount has 
lieen cretlited into tho Treasury, ho shall prepare a hill for the amount to he 
refunded in the prc'crihed Irea'urj’ form and shall lay it before the Judge for 
signature with the reconl of tlio cw* in the smne way ns a hill for the remune- 
mi.'n,, n( tr.r^nnmrv Tionn^ Ilcforo StSRinC thc rcfund Ortlpr. l1»A .Tiwt<T» 
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satisfy himself that the amount is avftilnhle for refund by examinintr BailifTs 
Register I and the record. The bill -^vhen f-igned by tlic Judge will be given 
to the payee, with instructions to present it for payment at the Treasury or 
Sub-Treasury, 


4oB. (f) In addition to the fees payable before a warrant issue.'* for the 
attaclmient of moveable proper^’ un<ler rule 45A the Bailiff shall Tequire the 
attaching decree-holder to depo.‘'it a sum of money sufficient to cover the co«t 
of attachment orther than the pay of peons employed to take chnt^e of it, for 
such period as the Bailiff may think fit, 

Exphmlion . — The cost in question might be for example, (o) Rent of buil- 
ding m which to store attached furniture, {b) Cost of convoying the attached 
property from the place of attachment to Court or to a secure place of custod), 
(c) Cost of feeding and tending live-stock, (d) Cost of proceeding to the place 
of attachment to sell perishable property. 

{2) If the attaching decree-holder fails to comply with the Bailiff's requisition 
the warrant shall not be is.suc<l. 

(S) Sums thus dcposite<l shall be ontere<l In the Bailifl's 
n and any re-payments thereof shall be made according to exishn? ow • 
A receipt for such sums shall be granted bv the Bailiff in From ^'"1 
dix E. 


(,4) In the loceipt given for the sums deposited, the Bailiff shall > 

period for which such .«ums will last, and if the attaching decree-holder doe 
deposit a further sum before the expiry of .«uch period, the atfachnic 
shall cease when the sum deposited is exhausted. 


. officer actually attaching the piopcrty, shall, 

wise direct®, give tlio debtor, or, In Ins absence, any adult member of hi® f . 
who may be piesent, the option of having the attached property kept on 
premises or elsewhere, on condition that a suitable place for its snfo 'C* , 

IS duly provided. The option so given may he subsequently witlnirav-n . 
order of the' Court. 


Where the attacheil property consists of cattle these may be einplo>i'<^’ 
far as is consistent with nile 43, in ngiicultnrol operations. 

(ff) If no such suitable place be providecl, or if the Court 
property shall be removed, the officer shall remove the property to tn 
unless the property attached is a growing crop, when mle 45 appu^®* i 
ever live-stock is placed at the place it has been attached, the 
debtor shaU be at liberty to undertake the due feeding and tending oi 
the supervision of the attaching officer. 

(7) "WTienever property is attached, the officer shall forthwith 
Court and shall with liis* report fonvnnl an accurate list of the P 
seized. 


. ffi) If the debtor shall give his consent in writing to the sale 1 
without awaiting the expiry of the term prescribed in rule 68, the oinc 
receive the written consent and forward it without delay to the Cour 
orders. ^ 

■ ‘ ‘(p) When property is removed to the Court it shall be kept by djc 
on his own ‘'ofe responsibility, in such place ns may be approved by tnc 
If tlio property cannot, from its nature or bulk, be conveniently Kept 
Court prenii«Gs, or in tile personal custody of the Bailiff, he may, ^ 
the approval of tlio Court, make sach arrangement for its safe custody 
Ins own snpcivision ns may he most convenient and oconomical. 



An*. Ill— ittnii roitirr nuixs (IfiH) 

If (lion* Ik* n mtllf'-i'oinul insiint.'iino'l Ity (lovrniinriit or imy I/X'iil 
Authority m or ncnr tin* tilnro nhop* llio (’ourl i« lu-M, tlio Ihulitr ‘.hiill bo nt 
to in it Midi ntt.irliol liv**— took ih nin bo jiroporly tlioro kijit, in 
”^”1 I'otitvl-lcrvjv’r will 1*0 for tlio proporty to tho lUilif!' 

nnd phall roorivo jbo Mino mfo- for nort>mmnt(nlion nn«! mnintonuticc ihorcof uh 
nro p.Tid in n'«i)ocl of itn]>oiin(]o<I nitllo of iho «atiio «lc«oriplion. 

1 y ^'^novor proivriy 1 “ nllnrlioil, ni«! niiy other than the iudgment- 

uchtor Hinll rlaim tbo kuiio, nr nnv part of it the officer ghall novertliolc«3, 
unless the i!(’crt\*-hoidor d<‘»inM to ut(h<Intiv the ntt.ielifnent of the property, ra 
clainioiL remain in iKiv^-i-ion ainl nball ilireet llie claimant to prefer lii^ claim 
to the Court, ' ^ 

(/.?) If the tlerree-boMi'r >*liall witbdnitr an ntpicbmcnt or if it shall ecn«e 
under snb-mle (1^) or (-/), the HiiUfTj* offioer diall inform the ilehtor or, in his 
nit<onee, an adult inemlicr of In'* family that the property is nt his disjio^al. 

(/•9) If any portion of tin* «lepo-*it made nndcr snli-rtile {/) or (•/) remains’ 
unexponde*! it diall lie rofundetl to the ib'creo-liobler in the manner prescribed 
tor Rich refunds in Mili-nile (.V) of rtile -triA. Any diflorence between the co«t 
01 ntticbmcnt of niovcablo properly (other Ilian the costs referred to In rule, 
■»»A) ami thf' sums dopnsiiel by the aUiehiiijr dt*crec*holder shalh unless the. 
nifferenre is diie to tiie fault of the Ifcu'liff^ lie n'covered from the sale procoed's 

Ine atlache<l property, if any, and iflhcro are are no «ale proceeds, Jrom the 
ntnchinjt decree-holder on the application of the Baililf. If there is still a 
deficiency, the amount «half ho paui by Government.’’ 


Buie 46. 

•S’K/Kriiic (3) of rul>' l(J be dekteft. 


Rule 63. - 

In clause fb) of sitb^tulc /I) of rule 53 after the uoids “ to tuch other Court. 
in the second and thud lines vf the ehtuic, the ttoids “ and to any 
Court to which it may have been transferred for execution shall be Mdea, 
and for the tcord “ it® ” . occtUTing in the fifth line, the icord “ the shall be- 

s^tbsUiided. - • ' 

_ h mih-cbuae (li) of dame (.b) of sub-rule il) of luh .5.1 for the aunts, 
its oun ” the uords “the attached’* shall he snhsltinted. . 

To suba-huse (ii) of dame (b) of sub-rule (1) of rule u3 the follou-iug shall 
be added namely 

with the consent of the said decree-holder expressed in Arrlling or with the; 
permission of the attaching Court. ^ 

In sub-nile (Q) of rule 53 for the uords “ after receipt of notice thereof” 
the Kords “ with the knowledge? thereof ” shall be substituted. 


Buie 5i 

To rule 54 the folloichig shall be added as «/6-n//e (3), namely 
“ f31 The onler of attachment shall take efibet, os aj»ahist transferees without 
conddemtion from the judstncnl-debtor from the date of the order of attachment, 
and as a-niinst all other persons from the date on which they rc'pecdvciy Iwfl 
kiiowledcw of the onler of attachment, or^the date on which the onler was iliilr 
proclaimeil under “uli-rule (2), whi clicver is the earlier.” 
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Rtile S7A. 

The following shall be inserted as nth 5TA K 
“57A. A jufJgmenUlebtor may secttre release of his attJichetJ property y 
giving security to the value thereof to the Court 


Rules 63A to 630. 

The foUoicing heading and rules shall be- adtled after rtde b'S, namely . 

**Garmshce orders. 

OBA Where n debt iias been nltochctl under rule 46, the debtor 
untier claue (i) of {.ub-rulc (i) of ndo 4G heremufter ^ufiffment- 

garnhhee) may pay the amount of OiO debt due from hint to J « „ 
(iebtor into Court ariil buch payment bhali discharge hnn as eu 
payment to the party entitled to receive the tiamc. 

6I5B. Where a debt Ims been attnchetl under rule 46, anil tbe 
does, not pay the amount of the dfbt into Court in ©Vdef 

foregoing rule, the Court, on the application of the decrcc-boUier, m. ) 
a notice to i'^sue c-alling upon tbe garnishee to appear before the ^ 
show c.nise why ho should not pay into Court the debt due from d 
judgment-debtor, or so much tlicrcof as may be sufficient to njiles? 

together with the costs of execution. A copy of such notice sn » 
otherwise oixlered by the Court, be served on the judgmen^debtor. 

630 (?) IE the garnishee docs not pay into Court the Bmoimt of 
due from him to the judgmont-debtor» or so much theieof ns may be 
to satisfy the decree an<l the costs of execution, and if be does not aj 
answer to the notice Issued under rule CiB, or does not dispute ‘ ^ 

to pay such debt to tbe judgment-debtor, then the Court may order 
to comply with the terms of such notice, and on such order cxw‘* , 
issue against the garnishee as though such order were n decree aga « 

(2) If the garnishee appears in answer to the notice issued leaking 
and dispute his liability to pay the debt attached, the Court, insteac^^ 
an order as aforesaid, may order that any issue or „ eulL and 

determining his liability be tried as though it were an of such 

may proceed to determine such issu^ and upon urn detemiina 
i'sue shall pass svich order upon the notice aa shall be just. 

63D AVhenever in any proceedings under the rules it i"? 

by the gamisheo that the debt attached belongs to somo^ third ^ j^ay 

any third person has ft lien ox charge upon or interest m it, jj,-g 

onler Mich third person to appear nnil state the nature and 
clfiim, if finy, upon such debt and prove the same if necessary. 

G3E. After hearing such Ifhird person and ' any other other 

Fitbscquently be ordered to appear, or in tbe case of sticn t 

- nil tUl d«nk 


person not appearing as ordered, the'Co'urt may pass shHll t 

vided in tbe foregoing rules, or mnt© such other onlcr interest, if 

upon such terms to all cases with n^iect to the hen, 
any, or such third or other person, ns ahaJI seem jast nnd rea 

63F. Payment marie by or Icvi^ by excculiou upon 
ncconlance with any onlor made under thc^ nuns snail uo , | appear 

to him as ngaifi«fc tlic jiulgment-dcbtor, and any orticr or th^ 

luuk-r these ndcf-, for the amount yrnd or Icvinl. nlthough auch ortier 
judgment may bo ect iwide or reverfccd. 
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C3G. Tlif co.t* nf nny jippllr:ilion for tin* nllitrlimriit of n or under 

Ijie fore?i''inff rules nnd of nny pnHt'ocIiiiira nn«tnfr from or ineideiit.il to «uch 
npplicnlion. •■Inll lie in llie <1i«cr»*lion of the CViiirt. Co-i- ruvnnlcil to tlie 
decreo-hol<ler f-lnll, utiles-* otherni-M* dinvleil, Ik* re!.iiiicil out of tlie money 
Tvcorere-l liv him under the pirni-hec onlrr nnd in prioritv to the nmountof 
hi< decree.” 


Bale G5. 


TVie following fhnll nuh^liliitM for ruU Go ‘. — 

“0". (f) Sales Fhnll Ik* condiicteil hy the B.tilin* or Deputy Bailiff, but the 
duty may lie entnJ*te«l to n proce«‘*‘=ert*er when the property i's moveable 
property not exceerlin? Bs .'VI hi value, niid when, in the opinion of, the 
tou^ for reasons reeonle*! in the diarj* of the ea«e, the Baiii/T or Deputy 
BailifT cannot per-onally conduct the eale. 


(2) .Subject to the term* of the provl-m to rule nnd of nile 74, pome 
one (lay in each week fhall Ik* pet apart nnd re<nilarlv observed for holding 
Salop in execution of decrees j nnd pome well-known plnce in the vicinity of 
the Court-hou«e or the publie har.aar «lmll be Pelcctcii for the ptirpo«o. 

(.9) Subject ns nforcpaid, and unle«^ the Court i^ of opinion that for any 
?I)oclal reason n pclc on the spot where the property i? attached or situated 
will be more bonoficlal to the judcmcntHleblor, nil property whether moveable 
or immoveable, attached in execution of the decree, phall be sold at the time 
and place selected. 

The day to be sot apart, nnd the place selected for holding the /ales, and 
nny changes therein, shall bo reported for the Information of the High Court. 

(4) The following scale is laid down as to the amount which may be 
deducted from the proceeds of the sale of property sold in execution of the 
decree, as the expenses of sale, nnd p-ihl to tho officer conducting the sale 
under the orders of the Court ns his authorized commission 


■\Vhen the proceeds of sale do not exceed R«. 500,-5 per cenl. 

■\Vhere they exceed Rs. 500 nnd do not exceed Rs. 5,000,-5 per cent, on 
the first Rs. 500 and 2 per cent, on tho remainder. 


Where they exceed R«. 5,000,— at the above rate on the first Rp. 5,000 nnd 
1 per cent, on the remainder. 

The calculation of the commi««ion shall be on the whole amount realised 
in pursuance of one application for exe<nilion. 

(51 Subject to the provisions of sub-rule (75) of rule 45B, no further sum 
beyond this authorized commission and tl»c cost of conveyance of property to 
the place of sale shall be deducted from tho sale proceeds. 

N 0 TE.-A 9 regwds the travelling allowano- of Bailiffs property 

on the spot, see rule 43 of the Burma Travelling Allowance Itoica. 

(G) When the sale of immoveable property Is set aside under the pro- • 
vieions of rule 92 (2J below, no commission shall be paid to the Bailiff for 
-selling the property. 

(71 No* officer of a Bubonlinatc Court shall receive any larger commi-!«ion 
or y in respect of any s.slc or property (mortgajyd or otherwise) held in 
execution or pursuance of any decree or order of the Court directing or 
authoridn" such s-ile then that allowed by sub-rule (4) above. 
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(8) The gross proceeds of sales shall be entered in Register II and in 
Bailift’s Register I and shall be paid into the Treasury/’ 


Rnie 66. . 

In nde GG, the following shall be added at the end of sub-ride (2): — 
“ProvidfKl that no such notice shall be necessary in the case of moyeable 
property not exceeding R". 250 in value” 


Rale -69. 

In suh-rule (2) of rule G9 'for the words “seven daya” the words “thirty 
days” shrill be substitided. 


Rule 72. 

In sub-rule (2) of rule 72 for the tvords “with such permission” the u'ord9 
“the properly” shall be substituted. 

Sub-rules (i) and (3) of rule 72 shall be cancelled, and the figure and 
hrarlets “(2)” oecioring at the beginning of sub-rule (2) shall he dekied. 


Rule 81A. 

. The following shall he inserted as rule 81A : — 

“81A. AVhenever guns or other arms in respect of udiich licenses have to 
be taken by purchasers under the Indian Arms Act, 1878, are sold by pubhc 
auction in execution of dewees, the Court directing the sale shall 
notice to the Magistrate of the distiict of the names and addresses ot tne 
purchasers, and of the time and place of the intended delivery to tne 
purchasers of such arms, so that proper steps may be taken by the police 
enforce the lequirements of the Indian Arms Act.” 


Rule 90. 

Fo) the piesent proviso to rule 90 the following shall be snhdUuted, 
namely :■ — 

“Provided that no application to set aside a'sale shall be admitted unless"" 

(nl it (lieclo'-os a ground which coidd not have been put forward by tn 
applicant before the sale was conducteil, and 

(b) the applicant deposits with his application the amount _ mentioned in the 
f-ale-warrant or an amount equju to the amount realised by the saJe, 
whichever is less ; and in case the application is uiiRuecessful the co-j' 
'Of the opposite ijarties «hall be a first charge on the amount ? 
deposited. 

Provided further that no sale shall be set aside on the ground of 
ily or fraud unless upon the facts proved the Court is satisneif that 
applicant has suetainetl substantial injury by rea«on of .«uch irrcgularit} 
fraud.” 


Ai’i\ tir. — nAVfJoov ittntt iNjnrr i:t'i r- 


(inn) 


Knirs OiA And 94B. 

Tlif fnJhirin'J *lnll If m^nin! n« rutr* •'//.< ttwi Ofll 

“OJA. A o’p\ cif rvrn *nl*> oTlIfif.ir*’ ttnd.T nilr ni -hiill In- -t-iif 

forthwitlj to iho Sul>-Il<*;ri‘tmr within wIio-h* I tlio Innil -oM or iiny 

part i* •innto. 

Oin. If III cTi-nitioti of i» niij in hiinl i*> miIiI, ilii> nnin<"i 

ami mhlri*"**' of tJio pim'li'i‘-'r or pun'liT^T-* iind llio inlfn'-'t thcn'hj lutittiriHj 
-hall K' rfflififNl jn tin’ Sujv'rintonnoMt of ficiiiil IlanriN «<>oij ih tlio hiIo 
ha'* hrrn poiifinTioi! mi'ior mlo 92 (D." 


Role 08. 

Por nif<* .'J9, lli^ follvriu>j fhatt /«• xuliKlUtilrd, tiniiiflt/ : — 

“OS. Wlif’ro tlio Court i- -ati«fio«I that tlio n'-i-laiict’ or oh-lniotion wjnt 
ooca.'sionpi! wiihoul nny ju-t rau'*' hy tin' |ml?nK’nl-<lc'lilor or hy Fomo oIIht 
por-on nt liN iii-tip»tion or on Iiif Mirilf, it -^lian iHnvt that Mio npplinnit ho 
put into iv>*'o«»!on of tlio propiTty, ntnl wlioro iho npnlinmt !•« sjill rc’-iFtiil or 
ob*tnictr<j in. ohtainintj po-' 0 ««ion the Court may iil-o, nt tlio iiiFtanro of llio 
applicant or of its own motion onlor llio |i»lpnicnt-<Ichfor, or any por-oii iictiiiff 
at his iii^titration or on hi-* behalf, to Ik* lictainoil in tlio civil^ prison nt (ho 
co«t of Gownimont for n term wliich may oxtcml to thirty claya. ” 


RqU 99. 

For rttli 09, thr folhiriny shnlt be siibslUuletl, nniitrli/ 

“09. Wiorc the Court is not so snti«fio<l it shall mnko an onlor (ll-ml«lnfi: 
tho Application.’' 


ORDER aXJiI. 

Rule 3. 

A&ltho follou'ing proviso to rule 3 :-~ 

“Provkletl that before roconlinc and pnsoinj? n (Iccroo in ncconlance-with nn 
ACTeement, compromise or satisfaction in a suit iiistitutod unclcr the provisions 
S secTon 02 ! CWrpJocccluro CoJ», the Cotirt .Imll ""to fo ..™ 

within arcasonnblo time to bo Biven to tin. Goy«nincn 

the officer witli whoso consent tho smt was institiilcil, of the nBreoment, com 
promiTc or satisfS^ to rocorded Tho Gjvornmcn A< 

such officer as nforesaiA may thereupon nppear Leforo the Court and bo licard 
in the matter of such ntrreement, compromise or mlisfaction. 


ORDER ZXV. 

The foUoiving shall he suhslituled for Order X^V:— 

“Onnnn XXV. 


Cb,?f» and Seeurihj for Ck>ds in Fjwial Ones. , , 

1 /t\ nn * .....r ^*arrp of ft miiIl it iippcnrs to the Court that a sole 
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motion or on tlie application of any defendant order the plaintiff or pjaintifls, 
within a time fixed by it, to give security for the payment of all costas incurreil 
and likely to be incurred, by any defendant 

(2) Whoever leaves British India under .such circumstances as to afford 
reasonable probability that he will not be forthcoming whenever he may be 
called upon to pay costs shall be deemed to be residing out of British India 
within the meaning of sub-rule (i). 

(5) On the application of any defendant in a suit for the payment of money, 
in which the plaintiff is a woman, the Court may at any stage of the suit 
make a like order if it is satisfied that such plaintiff does not possess any 
sutfacient immoveable property witliin British India. 

2, Where, it is proved to the satisfaction of the Court that the plaintiff is 
deriving assistance from or is being maintained by a person, in consideration 
of a promise to give to such person a sWre in the subject-matter or proceeds 
of the suit, or in consideration of having transferred his interest in the subi^t- 
matter of the suit, the Court may, either of its own motion or on the applica- 
tion of any defendant, 

(a) award costs on a special scale to be decided by the Court, and approxi- 
mating to the actual costs reasonably incurred by the defendant ; 

(6) at any sta^e of the suit, order the plaintiff, witbm a time fixed by 

give security for the payment of the estimated amount of.'och co«i3 o 
such proportion thereof as the Court may think just. 

3. (I) In the event of security demanded under rule 1 or rule 2 
furnished within the time fixed, the Court shall, make an order uisai 
ing the suit unless the plaintlfi is permitted to withdraw therefron^- 

(S) "Where a suit is dismissed under this rule, the plaintiff may, 
an order to set the dismissal aside, and, if it is proved to the j tl^e 
the Court that he was prevented by any sufficient cause from 
security within the time allowed, the ^urt shall set aside the ordcr oi ms 
upon such terms as to security, costs or otherwise as it thinks fit, nnu .. 
appoint a daj' for proceeding with the suit 

The order of dismissal shall' not be set aside unless notice 
application has been ser^’ed on the defendant” 


ORDER XXVI. 

Rule 18. 

The follomnij shall be substituted for sitb~ruk (1) of rule 18 : 

“(I) When a commission is issued under this order, the pleaders, 

shall appear before the Commissioner in pereon or by their^ agents 
unless otherwise directed by the Court, within fifteen days. 


Rules 19 to 26. 

The folloicing shall be added as rules 19 to 26, rcspectiiehj : ^ of parti- 

'"Fccf to Commissioners for local inresiigation, and ConiHif^sione^^ 

tion, or to tale accounts, or for ike examination of u'ltnes ■ . 

19. Civil Courts in issuing commissions will be guided by the tlieir ov:n 
of rule 15, and subject to the provisions of rule 23, will f^^ion. 

judgment in fixing a reasonable sum for the expenses of the com 
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20. llndiT Gnvrminont of Imlia Ilroolniinn in the Homo Department 

(Jmlh'i.il No. 10*1101. tho Sl^t .Iul>% 187.5), .ludicial Oincersnro prohibited 

from aco'ptln? any rrtminenttion for oxpculinj: conjmi‘i«ion‘» by Courts 

of Ollier proMnce«. 

21. It lo be undtT'tood that no part of the fee «cnt for the execution 
of a conimi«.ion i« to be nre<*pt>'»l. either per«ona!ly or on behalf of Govern* 
meat The execution of a commi'*'*ion an olhcial act whicli .Tudiciiil 
Officer'* an* biuii<l to perform when c.illed upon and is not work undertaken 
for .a private body. 

22. In .all ca'-e* the unexpendwl balance, which remains after all charges 

have been ^hould 1 h' returnetl to the Court i^^uing the commission, 

23. The following fee^ are to lie nllowotl to Commissioners of partition 
Or to Lake accounts, or for the examination of witnesses, namely : — 

Commi«*lonera’ fees for every efiectivc meeting shall not exceed three gold 
mohurs for the first two hours and one gold mohur for each succeed- 
ing hour. 


Fees to Gomniifsioners for administering an oath or solemn affirmation 
to a declarant of an affidavit. 


21. When under the onlera of a Court in the Town of Hangoon, or of a 
District Court, an oath or solemn affirmation is administered to a d^Iarant 
of an affidavit, at Ids nxjUo«t clscwhoro than at the Court, a fee of Ks, 16 
shall be paid by the «al<l declarant : 


Provided that— 

M llio ndniininration of tlio oath or of solemn nfSrniatlon clserrhcro than 
in Court shall bo authorircil by the Court by order m writinffi 
<S) if more than'ono affidavit is taken at the Mime time and place, the fee 
shall bo jis. 8 for each, affidavit after the first ; . 

Win no cn.; sliali tlio foes fir toklnR any number .of .affidavits at the 

same time ftiid place cxcM RS.-80; - - ... 

(d) in pauper suits nnd appoali, Whin the -atfidiivit of a pauper is taken, 
no fee shall bo charged. , 

21 Affidavits taken under rule 21 sludl bo t.*en,out,of aurt hours. 
The fees shall bo retained by the Coiniiiissioner for udmmistcring the oath or 
solemn affirmation, 

26. No fee .shall bo charged for the administration of an oath under the 
order of any Court otlicr than those specified in rule 24. 


OKDER XXXn. 
Buie 3. 


For rids .9, thr follou-lol Ml hr rubrUMed, mmrhj 

“q /n AVIioro any of the defendants is n minor, the Court, on being 
sati^ifietl 'of the fact of lu<» minorit}-, slmll appoint a proper guanban for tho 
suit for such minor. 

/rns Th ai .,„rnn*e tlicru shall be filed by the plaintiff with tho plaint n 
li*t^ M^all ^perions^ platntifl' consider to be capable of acting a 
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guardian of the nuiior for the Such shall bo in the form of an 
application duly verified and ^requesting that one of such person may be 
appointed guardian of the minor for tlie suit, and shall state for each of such 
persons whether he is a guardian appointed or declared by competent authority, 
or a natural guardian, or the custodian of the minor, or a stranger, and shcdl 
give the address of each of such persons. 

(3) An order for the appointment of a guardian for the suit may also be 
obtained upon application in the name and on behalf of the minor. 

under sub-rule (2) or sub rule (3) shall be supported by 
an affidavit verifying the fact that the proposed guardian has no interest in the 
matters in controversy in the suit adverse to that of the minor and that he is 
a nt person to be so appointed. 

(5) No order shall be made on ' any application under this rule except 
upon notice to anj? guardian of the minor appoint^ or declared by an 
authority competent in that behalf, or, where there is no such guardian, upon 
notice to the father or other natural guardian of the minor, or, where there is 
no father or other natural guardian, to the person in whose care the minor is, 
and after hearing any objection which may be urged on behalf of any person 
served with notice under this sub-nile." 


Jtule 4. 

Ibr rule 4, the following shall be substituted, namely'.— 

“ (7) Any person who is of sound mind and has attained majority may act 
as next friend of a minor .or .as his guardian for the suit; provided that the 
interest of 5uch person isjiot adverse to that of the minor and that he is not, 
in the case of a next friend, a defendant, or, m the case of a guardian for the 
suit^ a iplaintiff. 

(2) 'WTiere a minor has a guardian appointed or declared by competent 

authority, . . •* u — guardian ehall act as the next friend of 

the minor, for the suit unless the Court considers, 

for reasons for the minor’s welfare that another 

person be ^ ■ 'nted, -as the case may be. 

(3) In the event of there being no such guardian, the natural guardian of 
the minor, or, if there is no natural guamian, the person in whose care the 
minor is, should, subject to the proviso to sub-rule {!) ordinarily be appointed 
his guardian for the suit. 

(4) No person shall without 'his consent be appointed his guardian for the 
suit 

(5) Where none of the, aforementioned persons, or of the persons men- 

tioned by the plaintiff in the list filed by liim under sub-rule (2) of nile 3, 
is fit and willing to act as guardian for the suit, and where no appHcation is 
made on behalf of the minor under sub-rule (3) of nile 3, the Court may 
appoint any of its officers to be such guardian, «nd may direct tliat wie co«ts 
to be incuned by such officer in the performance of hi^* duties a& sucli 
guardian shall be borne either by tlie parties to the suit or out of any fund uj 
Court ir ’ * ’ *’ ■ — * — and may give diiections for repayment 
or allowi and the circumstincos of flie ca«e may 

iisjuire. , ' J he Court .rinll ho an officer of tho Court 

for thi« ijuijio-'c, 
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OnDER XXXIV. 

Rule 2.* 

Thr fnUotnu') ithnU hr nuh^hhttftf far rttlr 2 

2. In n Fuil for fon'olneim' if iho pIainliir>nccoo<ls tlio Court “linll citlicr 

(I) ji.is-* n pn’liminary «l<'cn'o «loclarinir tho ninotint wliicli will l)c duo to 
luo plaintitV on l\jc mortp^jro for principal anti intcro'^t fnt Oio inort- 
fra;ro ndo) pit innntlH from tin* dntn of the decree and for iii«i co^ts of 
the 'uit (if nny) nwanlwl to him imd dircctln;; — 

(A) that if the defendant nithin tho «aid jM*riod nays into iCourt the said 
amount tho phiinlifT shall doliviT up to tlic defendant or to such 
person ns ho npiwints, nil documents in his possc.«»ion or power 
rolatinjj to tho mort^astt! propertj*, and shall, if so re<pjirc<l by tho 
defendant, rrtransfor to him. free from the mort^nffc and from all 
incumhninoos cn'ato<l by the plainlifT or any person claiming under 
him, or, nhore tho plaintiff claims hy derirc<l title, by those under 
whom he claims nnd hhull al'O if necessarj' put the defendant in 
possession of the property, but 

(B) that if such payment is not made within the said period the defendant 
shall l>c «lebam*<l from all riglit to redeem the property, or 

(II) order that an account bo the nmount due on the mortgage 

for principal nnd interest; and after the taking of the said account, 
pass a preliminnrj’ decree ns above.” 


Buie 3. 

The following ehall he substiluled for sub-rule (I) of rule S ; — 

“ (I) llTiere the defendant pays into Court the amount declared -due as 
aforesaid, -within the said period together with such ‘subsequent costs as are 
mentioned in rule 10 the Court shall pass n decree— 

(а) ordering -the plaintiff to deliver up the documents which under the 
terms of -^eTireliminary decree he is bound to deliver up, 

and, if so required,— 

(б) ordering him to transfer the mortgaged property as directed in the said 

decree, 

and, also, if necessary, ^ — 

(c) ordering him to pul the defendant in possession of the property.” 


Buie 4. 

The following shall he suhstituied for sub-rule (1) of rule 4 
“(/) In a suit for sale, if the plaiiiiiff succeed®, ^ tlie Court shall net ns 
prescribetl In rule 2, except that inste.ad of the direction contained in clause B 
thereof, there shall be the following direction 

That if such payment is not made within the «aid period the mortgaged 
property or a sufficient part thereof be sold nnd the proceeds of the sale 
(after defraying thereout the expenses of the sale) be paid into Court and 

• Rules 2 to 8 of Order XXXIV bare since been sobstituted by Act 21 of 1929. 
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applied in payment of whnt h due to the plaintifi’ as aforesaid together with 
subsequent interest on the said amount at the rate of six per cent, per annum 
from the last day of the said period up to the actual date of realisation by the 
plaintifi and subsequent costs and that the balance (if any) be paid to the 
defendant or other persons entitled to receive the same. " 


Rule 5. 

The folloic'inq shall be fnibsHtuied for sub-rule (1) of rule 5 : — 

“ 11) Where the defendant pays into the Court the amount due ns aforesaid 
within tlie said period together with such subsequent costs as are mentioned 
in rule 10 the Court shall pass a decree — 

(a) ordering the plaintifi to deliver up the documents which under the terms 
of the preliminaiy dea«e he is ^und to deliver up, 

and, if so required, — 

(i) ordering him to retransfer tlie mortg;iged property as directed in the 
said decree, 

and, also, if necessary, — 

(c) ordering him to put the defendant in possession of the property.” 


Rule 7. 

The follovnng shall he subslHuled for rule 7:— 

“7. In a suit for redemption, if the plaintifT succeeds, the Court sh 
either — 

(II pass a preliminary decree declaring the amount which will be 
defendant on the mortgage for principal and interest at the' 
rate six months from _thc date- of the decree and for his costs or 
suit (if any) awarded to him and directing-**' - - . 

(A) that if the plaintiff within. the -said period paj-s' into c\\ch 

amount, tho defendant' shall- deliver up to -the plamtin 'Ot 
person as he appoints all documents in bis possession or po'^^f ' 

to the mortgaged property, and shall, if so required, retran . 
property to the plaintiff free from the mortgage and from ai 
branccs created by the defendant or any person claiming whom 

or, where the defendant claims by derived title, bj' those unf . 
he claims and shall, if necessary, jwt the plaintiff in possession 
property, but 

(B) that if such payment is not made within the said Pf^jod the pji’’,^|^ 

shall (unless the mortgage is simpIe*or usufnictuary) ontpHhat 

all right to redeem, or Q*nlcss the mortgage is by conditional ^ ; 

the mortgaged property ^ sold, or 

(II) order that an account be taken of the amount due to 

on the mortgage for principal and interest and aftor the wki g 
said account, pass a preliminnrj’ decree aa above. 


Rule 8. 

The foUoicing shall be subflitutcd for sub-rule (l)i — resaid 

“(i) "Where the plaintiff pays into Court the amount, due as .a o 
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within the eahl perio*! tofTPlhcr with «iich siih*cquont costa ns are mentioned 
in rule 10 the Court shall pa^-s n (h*croc— * 

(n) onleriiij: the defoudaiit to tlelivor up the document.H which timler the 
terms of the pndiminary deem' he i-* bouml to deliver up, 
and, if so requirtal, — 

(6) onlerin" him to ri>tran«fer the mort^jiffcd property as directetl in the 
said decree, 

and, also, if ncco«sar}*, — 

(c) ordering him to put the plahilifT iii imssc'sion of the property.” 


ORDER XXXVIL 
Rule 2. 

In n/fc 2, sub-rule (2), the following shill be inserted after the words "pur- 
suance thereof ^ 

“or of his applying for such leave within ten days from tho sertdeo of the 
summons on him and on proof that the summons was duly seircd on him 
more than ten days before.” 


ORDER XZXIX. 

Rule 1. 

In dxuse fa) of rule / the - words “or wrong’fuJJy sold In execution of a 
decree ” shall he deleted. . 

In the Iasi sentence of rule 1 the loord "sale” occurring between the words 
"alienation” and “removal," shall be deleted. 


ORDER XI«. 

Rule 2. 

For rule 2, the following shall be subsliltded. namely : — 

“2. The fees to bo paid as remuneration for the services of the receiver 
shall be in accordance with the following sade 

(a) On rents or outftandJnirs recovered or on the proceeds of the sale of 
moveable or immoveable property, unless for special reasons to be 
recorded, the Court onlers tlic remuneration to be at some other rate— 
5 per cent. 

(b) For talcing charge of money or of moveable or immoveable property 
' x^liich is not sohl, unless for special rea«ons it j'S otherwise oraerea by 

Court on tho cstimnleil value — 1 per cent 

t'r'i For any special work not provideil for above, such remuneration as tho 
'■ ^ Court on tlio application of the receiver shall order to be paid.” 
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OEDEB XLI. 

Kule 1. - 

T/id following shall he substUuitd for stth^ruh (2) of nde 2 : — 

“(2) The inemoranduiTj shaH set forth, concisely and under distinct heads, 
the grounds of objection to the decree appealed from without any argument 
or narrative; and such grounds shall be numbered consecutively. When 
Burmese dates are given the corresponding English dates shall be a<l<Ied. The 
memorandum .shall also contain :-~ 

(t) the full names and addresses of all parties ; 

(ii) particulars (class, number, year and Court) of the original proceedings ; 
and 

(ill) the value of the appeal (a) for Court-fees, and (h) for jurisdiction. 

Jfaterinl correction*! or alteratioua shall be authenticated by the mitials of 
the person signing the memorandum ” 

To itdfi 1, the following ihall br added as suh-ride (_3 ) : — 

“ (.?) The appellant shall present, along with the petition of appeal, as many 
copies on plain paper of the grounds of appeal ns tWe are respondents. 


Kale 14. 

Add the foUou-tng as sith^uU (3) to nik 24 x— 

“ (.V) Nothing in the«c rules requiring any notice to be sen’cd on 
to an oppo«ito party or respondent .^h.-ill bo deemed to require any 
be served on or given to an opposite party or respondent who did not 
either at the hearing in the CSjurt whose decree is complained of or at 
proceedings subsequent to tho decree of tlmt Court, or to the legal represeniaw 
of any suelj opposite party or respondent if deceased.” 

( No. 20 (^Schedule), dated the Srd December, 2026. ) 


OKDEE XLm. 

Rule 3. 

To rule 2, the folloii'ing shall he added as clause (ii), namehj : — 

“(n) a garnishee order under ml© C3C or rule 63E, and an order as 
costs in garnishee proceedings under rule 63G of Onler XXI.” 


ORDER XbV. 

Rule 9A. 

SubstitiUe the falloicing for rule 9A : — 

'“OA. Nothing in these rules requiring any notice to he sensed 
to an opposite party or respondent shall be deemed to require any 
sen'od on or given to '* ' ~»-o did notnppcar 

at the hearing in tho « ■ or at any rro«e'Jmg. 

subsequent to the deer ■ ' legal repre^enlat ^ 

any such opposite par . ■ ^ 

Provided that notice^ under sub-rule (.9)^of nde 3 and *jOd^ 
be Riven by nfh.Tjng the «arnc in some conapicuous place in tho Court-a 



iK'.Tn.lcro of tlic OiMnVt in iho •ult wn« orijnnnlly hrouplit, njid fiv pnlt- 

in pucli tipw^itnpor-* n« ilio Court mny direct.” 

j .^0 W (^Srtirihttr). thiol thf ’Ini Do^tnhr}. 7'/lV;’.| 


ORDER XLVm. 

Rule 3. 

In rule thr foUoinny flinll h i»Kfr/rrf aflrr thr itonl “xippcndico-*’’, . 

“ or 5ucli forms ns mny hr prc«cribc«l hv the High Court of Judirnture 
t Rangoon.” 


ORDER Ln. 

Thf following shall U imerlol ns Order LII : — 

Appellntc Side It’ih's of Pioreditre. 

Tlie nilos contunofi in the Fir^t ScJkxIuIc to the Code of Civil fProecdiire, 
W3, shall so fur ns they are incon‘-istont with or contrary to the Rules licre* 
ith puhli«he<l nnd ‘■o far ns tlio practice nnd procedure of the Appellate Side 
f the ni^h Court of JndiRituro nt Rnnjjoon only are concerned, bo deemed 
) have ,bocn thereby altered or supciveiloil. The Rules relating to Appeals 
■om Original decrees contained in Onlcr XLI of Schedule 1 to the Code of 
!ivll Procedure, so far us they are not inconsistent with or contrarj’ to' these 
Jle«, shall apply to appeal" under clan«c 13 of the Letters Patent from decrees 
nd orders made by n single JudjM of thc^ High Court or by Division Court 
1 the cxercUo of it« Original Civil Jurisdiction. 


. Preliminftrt/. 

“In the ab«enco of the Deputy RegUlmr, the Superintendent Appellate 
Side, shall oxorci«e all the functions of the Deputy Registrar, under 
these rules. 

The term ‘Deputy Registrar’ shall include the Deputy Registrar ’and the 
Assistant Registrar, Appellate Side.” 

\Notifiction IVb. 33 {ScMiih) dated the 21st Ah^ihI, 1933] 

2. Except upon 'clo<!e holid.ays the offices of JtheiCouit shall .bo open to the 
ublic on business from 10-30 a.m. until 4-30 T.^. on nil week days except 
aturdays, and on Saturdays from KWO a.m. until 2 p.m. 

- Initiatian of Proceedings. 

3. Memoranda, ’* ' ’ -‘‘hefprmted, tj-pewritten 

r written in 'a clcn language on durable 

■hite foolscap papci -leave a clear 

largin one mcli an 


They shiill contain s— 

(0 The full names nnd addresses of nil parties. 


(ii) Particulars (Iso., Cla«, Year nnd Court) of the original proceexlings 
and in the cn«o of Second -xVppcal of.tho J-im Appeal, 


ftiO The value of the appeal or application 

(a) Tot Court-fees, and 

(b) For jurisdiction : 
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Provided that the Deputy Registrar for cause shown may accept an appeal 
or application without any of these particulars on an undertaking that ^iicli 
particulais will be supplied as 'soon as may bo. 

The matter shall be divided into paragraphs numbered consecutively, and 
each paragraph shall contain as nearly as may be n separate ground of objec- 
tion or allegation. Dates and figures shall be filled in before presontatioii. 
Wlien native dates are given, the corresponding English dates shall always be 
added. 

Material corrections or alterations shall be authenticated by the initials of 
the person signing a memorandum, application or affidavit. 

4 All memoranda of appeal and applications shall be presented to the 
Deputy Registrar. 

[T/'w next senienee as deleted l>tf Notification No. 33 [Schedule) dated 21st 
Awiust, 

5. Memoranda of appeal and appIic.aiions shall be accompanied by as niany 
copies thereof as there are responrients and by certified copies of the following 
documents x — 

(1) the decree or order against which an appeal or an application is niade , 

(2) the iudgi?:ent on wliich such decree or order is founded, unless e 

Court dispenses therewith, and 

(5) in appeals and applications from appellate decrees or orders the judg- • 
ment of tbe Court of first instance, unless the Court oj^pe - 
therewith. 

f * * • • * * 

6. Whenever a memorandum of appeal or application is 

Deputy Registrar and It is in his opinion insufficiently stamped, or if uc c 
siders that the relief claimed is undervalued, he shall fur a time «pder s 
107 {S) or 141 within whicli such memorandum of appeal or appbcation 
be properly stamped or the valuation amended. 

Appeals and applications which are insufficiently stamped must be subawtted 
for orders to the Judges. 


(i) if presented on the lost day of the period of limitation ; or 

(6) if the period of limitation will expire within, the time asked for to pa3 
the deficient Court-fees, 


7. Where a memorandum of appeal or application is amended the Dep'd? 

Registrar sluiU sign or initial the amendment. - ^ ^ 

8. The date of hearing an appeal or application for rertsion jjy 

by the Deputy Registrar and shall be notified in the manner of 

Order XLI, rule 14. He shall also fix the time for filing a memon 
objections ns provided for in mlo 20. 

9. (/) Process-fees for the issue of notice or notices of the tlio 

to the respondent or respondents shall be deposited within seven ^5 H-iymcuf 
date of order directing such notice or notires to issue. In default o i ‘^ppg.jj 
thereof within the time allowed the Deputy Registrar shall strike gjiown 

or application for non-payment of process-fcos, unless, for ‘ th® 

lie grants an extension of time. An endorsement, over thes^gR 

t Th- proviio was deleted hr N(it>fl.:atiati So. 20 (djhuJul.)- dat<.d the J5t 
maty, 1930. 



Apr. ifi— PANGOox men couirr rules 


(203 ) 


Df'puty to tlip ofli'Cl tlint the nppml or rpplication has been 'tnjck 

off under tlii« nile, fhaU he made on flie mcmomndiim of appeal or application. 

(2) On the npnlieation,* of the apiK'llantor applicant and on sufficient grounds 
boinfT shown to ni« sati-faettnn, n .indpe may onler an appeal or application 
strack off tljc file under flu-^ rule to be re-lorwl to the file, as of tlie date on 
which it was oripinally fileil. 

(5) hen - ] -■ ’•••.* • „cjj the file under this rule, the 

appellant or ■ ■ • . stihject to the law of Limitation, to 

present a fre»l . . ■ • . fnnic matter, 

Ever\* application for stay of oxraition shall hare affixed to it on 
presentation the proccs^-fw? nccc’-^aiy for the issue of notices to respondents. 

10. When an appeal or application has been admitted and the Kccords of 
the ^wer C'Utls have been received tlie Dcinity Registrar shall procecil as 
provided in the Rules for the prei>aration of Tr»n«hitions and Bench copies. 

11 and 12. [Qjiicclled hy Xotificalion Xo. 3 {Sehediilc), dated Bangoon, the 
12lh JLrch, 1323]. 

13. The Deputy Registrar is Authoriz<xt to take necessary steps to cause 
the service of fresh notice'*, if roquircHl, to dispose of applications for substituted 
^rriw, to grant postponements by consent and dispose of applications for 
bringing legal representatives of docea«<Hl parties on the record and gnmting 
postponements, if necessary, for the purpose of service. 

IL ^Vlion a notice is returned unserved or not duly served, and the Deputy 
Registrar orders the issue of fresh notice and fixes n fresh date, the case should 
he called out before the Deputy Registrar on the date originally fixed, in case 
the respondent may put in an appearance, and, if Be does, he should bo 
laformeU of the postponed dato and B» signature taken. 


Process. 

15. TTarrant", notices and other processes shall be signed, sealed and issued 
by the Deputy Registrar provided that every warrant or order committing -a 
person to custody in jail shall bo signed by the Judge. 

16. Xotices and other processes to be serv^ within the local limits of the 
original jurisdiction of the Court shall be delivered for service to the Bailiff, 
who shall endorse thereon the date of receipt by him. 

17. If the person to be served personally known to him or to any of 
his officers who is at the time available, the Bailiff shall cause the 

be tter\'e<l forthwith. If the por«on to be serve«l is not so known the Bailiff 
shall forthwith communicate vitb the party deriring to have the process sen-M 
or with his advocate appointing a time at which one of his officera will be 
available and ready to proceetl to effect service, and requesting that some 
One who peraonally knows the person to be served, may accompany the 
officer to point him out. 

18. The oath of process-servers and identifier* to_ affidavits in proof of 
service of process may be admini«ttTed Ky the Baillffi With his return of 
service of the process, the Bailiff ehall submit the affidavits as to servnee. 

19. Notices and other proces^e® to be serrefl in Burma,^ but berond the 
local limits of the original jurisdiction of the Court, or outside of JIandalay 


• The words “made wiihin eichl day* of ihe dale nf the order of the Deputy 
Registrar” were dtdeted by Xouficatioa Xo. 31 (Schedule) dated 22nd June, 1531. 
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Town shall be sent by post to the Court of widest jurisdiction not being a 
District Court at the headquarters of the’ Township in which the person to 
be served resides. If the notice is to be served out of Burma it sliall be sent 
for seiTice as provided by .section 28, Order V, rules 21 — 23 and 2') to the 
Court'named by tlie party. 


20. Unless otherwise ortlered a second or subsequent notice or process 
shall not be issued until after the one previously issued has been retunietl. 

21. Processes to be served on a party to a. case may be served on his 
advocate, if any, and when so served shall be presumed to be iluly com- 
municated and made known to the party for whom such advocate appe;U's. 
For tlie puiqjoses of this rule an advocate who has once nppeare<l or ente^ 
an appearance on behalf of a partj' shall be deemed to continue to be his 
advoa\te unless and until he withJraw.s his appearance by a ^ statement to 
that effect made in and lecordcKl by the Court or unless and until he or such 
party intimates in writing to the Deputy Registrar that he has ceased to be 
the advocate for such party. 


22. To bring promptly to notice the failure to serve process, every process 
issued after the first shall have its number, second, thirtJ, fourth and so on 
written clearly on it. 


23^ [Deleted by Notificatmt A'o. $3 {Schedule), dated the SSth Aptih 


List to be viaintained by the Deputy Registrar. 

33. The Deputy Registrar will maintain and keep postal up ^ three 
of pending Civil' appeals, applications for revision, ami miscelmDeo 
applications 


A. List of all incomgleta cases, 

B. List of cases ripe for hearing that are to be called on a fcsed date. 

C. List of cases ripe for hearing that' await their turn for hearing. 

The- Chief. Clerk, shall be responsible^ that- the- lists are properly- kept fren 
day to day. 

34. K’o case shall be put on, the B or the C list until 
respondents- have- been, duly served, and the-necessary Translations- an 
copies have- been prepared. 

35, The B list shall contain all- cases rij>e for liearing in which any 
party is not known to»be reiireseiited. by an advocate. 


30. "^Vhen ii case has, been placed on. the B list and arc 

before the date fisetl for. he.aring receives, intimation that all pi • 
representetl by advocates the case shall forthwith be transierrei 
bottom of the C list 

37. Case* in the B list sliall be called on the day fixed 
^l>all either be for disposal on that or immediately subsequent u.'J- .iinnent 
or eliall be j>o*fponed under the onler? of the Court to some eq 
fi,v(Hl (late. 


3S. When a ca«o has once been transferred to the C list-, n® ^ it 

will 1k> fixed for hearing but it will come up for hearing m it^ ’ ~ - 

• Itules 24-32 having been issued under section ICS of the 
.Vet and clause 35 of the Letters Patent are not reproduce m Itns no \ 

They will be found in their appropriate place in the High Court lUi 
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^Llnrl« on lli.it list, unU"'* for n>rcml rKi^on** il 1“’ othcrn-iso onloml, «ilh notice* 
to the p,irtfo« or ihctr tnlvix^ito-. 

•"lO. ^\ lien n cjtse on die (' li-t i** mile*! for licuritifr, nnd licjiriri" i-i for nny 
rrti^n jx*'tpoii«l, tliP vjiall rrtnaiti in it-* ori};iimi j’liico in tlio C H't, It 
yruj :t[ip' tr tn the diWv /i-it of iho iip\t G>nrt d.iy npimijirnito to f^iich cjisc*, 
unl<'*< tiie or Il'iirh, when po>iponiiit; it •lin'ct-i tluit it tlmll not be* 

Wwtsl n;j:iin lipforo h 

1 ‘''"'“O* rriday tlio Drpuiv K«*si*tnir ^lIaU i?«ue n li«t of ca^o? 

nhich Will 1 k> on iho 1|.(, for tin* following: wo«‘k. TJii-* ]i?t 

irii inclu'le oa-<*« fi'cc'<l for nilini'‘'*ioti. miHvl)uiu'<ni'> IlpI*liratlon^ for di^po-al 
ra*!'-! fill'd for hi'anne on « <lay >n «iich wifk. On the la«t 
1 ralay in oarli month the Doputr Uofi-iinir f-hall i^'uo a li*t of all eases on 
the 11 anti C li-t«. 

41. A daily l|«t •.hall al-o lx? flmwinp the ca«ca for the day tjikcn 

iroin the uarninp U-t on the I'rid.iy of the previous week. 

42. _At the clo^o of the week, unless the Court lia^ otherwiio ordered, the 
remainins c.isos of veok’s li*t Miall be tmnsferreil to the top of the list of 
cases for hearing for the followinfr week. 

43. When a ca*e under the Indian Divorc<* Act, in wlilch a decree for 
dissolution or nullity of marriage has been passetl is etibinittcd for confir- 
mation, ft letter shall inv.anably bo addrcsscil to tlie District Judge who passed 
fne decree, finking him to inform the parties that this Court will tnko the 
decree into consideration at the o.^piry of six months from the date on nlucU 
It was pronounec<l with a view to confirming it or passing such onlor ns may 
seem fit,, that if either party wishes to make nny application relating to the 
decree ho or she must do so within tho said period of six months, and that if 
no Such anpUcation is made the Court will proceed to pass orders iir the- 
absence of the parties. 

+44. ^ ■ ' 

T/ir V/art/. 

A.'). The Diary -hall be framed so ax to shoiv as concisely as possible every 
stage of and every proceeding taken in tho case,_ and the party or parties 
present in per.«on or by advocate at every proceeding. Verj’ short proceedings 
and order.s, «uch as proceedings and onlors for the adjournment of a cn«e may 
be written on the dinrj’ for the signature of the judge, but when orders not 
purelj' formal have to be made, the Bench Clerk should put up a judgment 
form with tlie file when submitting it to the Judge. 


The Judgment. 

4G. Judgments mav be written by tho Judge him«olf or be delivered orally. 
When judgment is given nniUv ft note thereof in uritiiiE Or in diorthand shall 
be taken by an officer of Iho Court, or j*orM>n mUhorized by the Judge. 

Such note shall he Mibmltl'Hl to the Judge for correction and for signature. 
Rule 31 of OnIiT XLf xlinli not apply to the High Court. 


•Siil)st{tcttc<l.f.ir tlie prevJo'M r»1o by XotifieaJion.No (fcbednle) dafed 20ad 
.Tone. 19U. 

t Rule 4t being im Olfice rule i-. ret jiro^Cffd in tlw toliEcsiicr. It ii 
reproduced Bl page 421, High Court RnlcB and Orden JUnual. 



( 208 ) 


CODE OP CIVIL PROCEDURE 


Decrees and Ibmial Orders. 

47. Decrees slmll be signetl bv the Deputj' The advocates 

(if any) on botli sides shall be required to affix their sig^naturcs to the decrees 
before tliey are signed by the Deputy Registrar. When any advocate has not 
signed tlie decree, the cause of bis failing or refusing to sign shall be certified 
on the decree. 

Care nnist be taken that each decree is in itself clear and intelligible. It 
should not be necessary to refer to any other documents to ascertain what Jt 
really means or implies. 

48. "Wnien in interlocutory and miscellaneous proceedings nn order is 
made by the Judge after stating his rc.a‘'on therefor, and in any ca_se_ m 
which a partj’ may desire it, a formal oider shall be drawn up containing 
the number of case, the names of the parties, the order or result of the order 
made, the cost incurred and by what parties and in what proportion the costs 
arc to bo paid. 

49. Every decree and foitnal order shall bear the date on which the 
jndumont or order was pronouncetl by the judge ; but the date on wl^n tw 
Judge or the Deputy Registrar has actually signed nn order or the Depw 
Registrar, a decree, shall be noted beneath his signature. 

50. ^Vhen the draft of a decree is ready a notice shall be pos^ ^ 
Court notice-board that the draft is rea<ly for inspection in the 
Registrar’s office. If it is not objecte<l to within four days from the date o 
the notice, n decree in the terms of the draft shall be submitted to the Deputy 
Registrar for signature. 

If tho parties do not agree to the form which the decree shall take 
ca*'e shall be set down upon the daily list on as early a date as may u® 
convenient to speak to the minutes of deciw. 

51. ^ If a party or an advocate intimates to the Deputy 
immediately after nn order has been passerl bv a Judge that he wishes to sc® 
the formal order before it is submitted to tho Judge for signature, the snm 
procedure as for decrees shall be adopted in respect of the draft formal orcier. 


General 


52. In every appeal and petition, if any Burmese name is not iv 

accordance with tho Government system of transliteration, the 
Registrar shall cause the spelling to be corrected unless the advocate concern 
shoa-s any good reason to tlio contrary. 

If the name aas incorrectly ‘spelled in the Lower Court it slioiihl, 
less bo com?ctly spelled in the High Court, the name ns j)reviou«ly 
spcllctl being added in bracket?, if necessary, to prevent confusion, ine , 
rule shall be applied as far ns praclicable to names of natives of InUi!^ 
any person amo wites English has the right to spell his own name m i ) 
way he likes and the spelling of his ordinarj' signature should bo atlopte«i 
all documents in Court. 

■>3. No correspondence relating to cases before the Court can bo 
to, but any person having business in the Court or its office shml trans. 
same in person or by a tluly authorized a^nt, or advocate. 


• Xorr-— So much of rule 35 of Order XLf as requires the decree tc .he 
and «fiirj-d hy the Judirc or Jiirtgi'9 who pastf*-!! ii, do^ not flpP'f to the AAiS 
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51. The Repiatrar, Deput}* Rcfri'tnir', A««l«fant Rogiatmr?, the Chief 
Translator .and the Senior Iiiterpreteis ntLichcd to the Iliffh Court for llunne'e, 
ilintlu«tini, Gujarati, ChiiioH*, Ttuntl nml Toliiffii, arc einnoncrcil to lulminister 
tiio oath to deponents of affiJrtvits to be file<l in the Ilish Court 

The Senior Interjireters phall exercise the power confcrrcnl by tins nilo only 
within the precincts of tlic Court 

u.'). The Superintendent Appellate Sale, «hnll certify the copies referrctl 
to in order XLI, rule 37. las nmcntlcd by Notification No. 33 (Schedule) 
datotl 21st August 1033.]. 

Appeals to the Privy 0>uncil. 

5G. Applications to the Court for Icare to appeal to Ilis Majesty in 
Council shall be made williin 90 days of the decree or order to be appealed 
from, subject to the provisions of sections 4, 5 and 12 of the Indian Limita- 
tion Act 1903. 

57. Petitions for leave to appeal to Ilis Majesty in Ouncil shall be 
presented to the Deputy Registnir. who, if the petition is in order, will issue 
notice in the form attichcd on the Kcspomicnt to sliow cau«o before a Ilonch 
consisting of at least two Judges, why the certificate prayed for should not bo 
gr.\nk“d, 

53. A^Tien a certificate is granted, the. Appellant shall within the period 
prescribed by Order XLV. Rule 7, give' security for the costs of the Respon- 
dent to the extent of Rs. 4,009. In c.ises of special magnitude and Importance, 
the Court may require securin' fora larger sum : provided that security shall 
not in any case be required for a sum exceeding Rs. 10,000. 


59. Security shall ordinarily be furnished by the deposit of cash or Govern- 
ment securities to the amount required, but suoject to the provisions of those 
rules and of the provisos to sub-nilo (/» of Rule 7 in Order XLV, it may be 
furnldiM in some other form approved by the Court. Cash deposited under 


this rule shall be paid to the Baillir of the Court. Government security so 
deposited shall be made over to the Registrar or the Deputy Registrar, fas 
amended by Notification No. 33 (Schedule) dated 21st. August, 1033.) 


GO. When cash or Government securities are deposited under Rule 59 a 
security bond shall be executed in Form A or Form B attached, ns the case 
may be. •* 

Gl. If any other form of security is tendered, the Appellant shall ordinarily 
file with the petition for leave to appeal to Ilis Majesty in Council a separate 
application and, if a charge on immoveable property is tendered, shall fll«o 
annex thereto a draft mortgage bond togetlier with a valuation of the property 
verified by affidavit. The v.nlue of immoveable property sliall be at len«t 
double the amount of the security required; and m the case of land on which 
there are buildings which arc broiigbt into the ^ailuntion of the property, or 
where a mortgage of building only is tendered, the building'^ must be insured, 
A tender of such security, if made inter than the date of filing the petition 
for leave to appeal, will not be ncccpleii unless the Court is satisfied that the 
delay in making it was inevitable, nnil In any ease skill not be accepted after 
the certificate is granted. 

On tender of securitv other than caeh or Government securities notice 
of tl,o teti.lor .ball, if po".!!.!?, ^ piven b; >hc opjwsib- p,,rty m„iri„y 
tn »l nw fniLC. if bo Kisi'O’ lo <>« Kb wHbm tbo timo riJeil srr Kiilo b7 nlwo) 
tnr onmtin- tbo corlifirato, why Jbo f^nly lon(Ioro<l tlioulJ not bo noconlcL 
No Sionrnmont sbnU bo (trantoJ lo Ibo opi»sito party to contest the nature 
of such security. 
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03. If the pccurity tendered appears to tho Court to be un^atisfactor)*, the 
Appellant shall be so informed. 

Gi. In every security bond, 'the Appellant shall bind himself to pay sucli 
costs of tlio opposite party as •may ’be allowcfl by the Court in the event of 
the appeal not being prosecuted. 

05. Within the period prc.acribed by Order XLV, Rule 7, the Appellant 
shall nl-o deposit with the BaillfT of tlie Court the sum of Rs. 1,CK30 or 
such sum as flic Deputy Registrar may determine to defray the espcn«es 
of printing, translating, transcribinij, indexing nnd transmitting, a copy of 
tho record [as nmemended bv Notification No. .33 (Schedule; dated 21st. 
August. 1933.1. 

GO. Where an Appellant, having obtaincil a certificate for 'the admission of 
an appeal fails within the time prcscribeil to furnish the security or make the 
dcpn<»it re<iuirc’d in neonnlnncc with Rules 58 and 05, (or apply with due 
diligence to tho Court for an onler admitting the Appeal), the Court may, on 
its own motion or on an application on that behalf made by tho Resnondeat, 
cancel the certificate for admission of the Appeal, and may give such direc- 
tions as to tlie costs of the Appeal nnd the security entered into by the 
Appellant as the Court shall thiuK fit. or make such further or other order in 
the promises as in tho opinion of tho Couit, tho justice of tjie case requires. 

07. When tho Court admits the Appeal, it sliall always clearly state in its 
order ^vho arc actual parties at the time of admission. 

08. On a certificate being granted to appeal to His Majesty in Council, 
the Deputy Roglstrur shall imnicKlhitely call for tlio tmnsmission of tlio recora 
nnd all materhil panort'. Tho preparation of tho Record sliall^ be subject to 
tho supervision of the Court, and the parties may submit any disputed quenion 
nri-sing in connection therewith to the decision of the Court, and we 
Court shall give such directions thereon -ns the justice of tlie case maj 
roquhe. 

09. Tlie Deputy Registrar shall on payment to him of a fee of 
prepare un index of tho papers which make up the record. This index s • 
ho prepared within thico weeks of the dale of receipt of tho records or qt 
date of deposit required by Rule 05, whichever is later. As soon as 

i«! ready, a notice in form attached ahnll be issued by the Deputy pf 

requiring the Advocates of both parties to attend his office for tlio g 

settling the index within tho time spccifieil in tho notice. If the n },p 

to nttonO or to settle the index within the time iiforosnid, the matter „j..i 
rcjiortcd for the orders of tho ’Court without further delny. Any costs la 
on such account shall bo borne 'in manner ns tho Court direct. 

70. Tho Registrar or tho Deputy Repstmr ns well ns the parties and lliow 
legal Agents shall endeavour to exclude from the RcconI nil 

particularly such ns are merely foimnl) that nro not relevant to the 
matter of tho Appeal, and. generally, to reduce the bulk of fhe'Rccon 
ns practicable, taking special cjwo to nvoid the duplication of of 

the unnocos^ary repetition of .headings nnd other merely 'formal p 
doeumonts ; but the documents 'omitted to be copied or P^'^, 
bo cmiincratcd in n mnnu'>cript list to be tninsmittcd with tho Record. 

71. If the parties are agreed ns to tho papers to bo omitted, those 
shall not be tnmscribcd. Where in the course of the preparation or 

one party objects to tho inclusion of tho document on tlie ground being 
uimeros-aiy or irrelevant nnd the other party novertliole«s insists "IL -jj, n? 
included, ainl tbo Court nllons tho doaimcnt to be inchulcd, ^ of and 
printed, sbull, with n view to tho subsequent^ udjustment of the •the 

incidental to such document, indicate in the index of papers or ot i » 
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fiut that niul tho I'nrty In wliom. ih** mcltMion of ih- •l(viifn''iil 
olijcctol to. 

72. ^V!^crc• ihiax' nn- two or morv ApiK^!-* sirNiufr ‘’nl iIi'' - 'iii'' 

and iho Court of oninion tliat it trouM Im* for llic ronviiii'in^* of ilif I/inU 
of the Jiiiiicl.il Commiitco nml nil p.artio- ronc^-rnofl Ih.ii tin* .\]»p-mI •hoiiM I*- 
ri>n*oliciato<l, the Court may din'ct Ai»i«‘.al- lo he c-on*‘nIitl.u<'<I 

73. 'An Appcllnnt uho lia- ohiaimil ii ciTtlfieaii’ for llio admi— f>n of an 
Appeal may nt nnv lime prior l<> tin* nmkiiifr of an Onlcr nilminiiij: th<' 
Appeal iTlt!nlnii\ i)ie Appeal on “uch term* «•< to ro«t- and ntlicpM— a- tin- 
Court may direct. 

74. An Appellant, uho-e Apiieal lia-» l)e«'ii adinitteti ‘■Itall pro'<>cnt<’ hi* 
.Vppc.ll in accordance iritli the Uule^ for the tiiiio heintr n*‘:ul.itin{: tlio pcnrml 
practice and proce*Iiire in Appeal^ to Hi-* Maje-Iy in Comioi). 

7j. VVhera an Appellant, i\h«n>o Api»oal lia* lavii nflmiliiHl, tie.*iri-. prior 
to the despatch of the Reconl to I'nirland, to wilhdnnr hi-i Api^'nl, the Court 
may upon an application in that hchalf m.ade by the Appellant, jniint him a 
certificate to the efiect that tlie Appo.al l>a« boi*n wilhdniwn and tln» Appe.il 
shall thereupon he deemetl, n« fwai the date of “iich certificate, to ‘•land 
dismls.cfl without express onler of llii Mijcjly in Council, and co«t-» of tin* 
Apped and the «ecurity entered into by Iho Appcll.int shall he ilealt wjtlj in 
*uch minner ns the Cjurt nuy think fit to direct. 

76. Where an Appellant who«o Appeal ha« been ndmtlfcrl, fails to i»ho« 

due dil^ence in t.ikinfj all necessary steps in connection iilth the Ptt'panUloii 
CL tiic Court may, cither on i(« motion or on the application of 

the Respondent. c.iU upon tlie Appellant to show cause why a cortilicafc should 
not be issued that the Appeal has not heen eirictunlly pro«ecutod hy the 
Appellant, and If tlie Court sees fit to }?sn(» pudj a certificate, the Appeal -fhall 
be deemed as from the date of wieli' ccrtifinile, to Kianil dismissed for ’non- 
prosecution without express ord'T of Ills Majesty in Council, and tlie costs of 
the Appeal and llin seenrily ent'red into l*v the Api'olliint sh.all In* dealt witli 
m such manner as the Court may think fit to din-et. 

77. Where ftt flfiy time hetivivii (hn ndmis-iion of an Aiipcnl , and the 
despatch fd the K'/'ord to Jhitdiind lh«‘ Kcfor»l becomes dofectivo by reason of 
the death, or eh/tnj/e of *tiiliis of a parly to the* Appeal, the Court may not* 
wIthnandliKf the /idj/il«»f-,n of the Appeal, on an application in that behalf made 
by any perron InUr»'|/-d, pranl a cerlifirnie fhowiiiR wlio, in the opinion of 
the Court, fr ihe proier person P» l»n eiibslilutisl^ Or enterc'd on the Record in 
place of, or In ad/|jlfon Ui, llio party who Jins died, or undergono a change of 
Status, and (lie nanie of rtirh jicreon elmll thereupon be deemed to be so 
substituted or tiii/O'i on tin* Ib-conl as aforesaid without express order of, Hig 
Majesty ill f^ninej). If, III Iho opinion of the Court, Ihcro has been undue 
d®lay ill nuiklng lids nppifewtjoii, the Court may onlcr the Appellant or the 
party ' iuV’n -U-'i, f/J (aka all »H»'efHflrv steps to perfect the Record within such 
time ns ihi; Cant nmy dir'-'^t, and. if he foils to comply with such order, 
the Court in-iy c.ill upon him tr> ehnw entwe why a certificate should not be 
issued lliat till! Appeal lm« not been cni*ctunlly prosecuted, and if the 0?urt 
sees' fit to I'iu'* fciwli a wrtjficntr, the Appeal shiill be deemed, ns from the 
dll'* of nrh r-’r(ifi'*it\ to rtuid dismissctl for non-prosocution without -expregg 
orlw of If!-* ^^l)*'ty III Caiiicil and tbn costs of the Appeal and the security 
cnt-rel Into by ih * App'lhmt *>11311 bo <le.xlt wUh in such manner ns the Court 
may tbink fit to d(r«rl. 

76 WIk-m iho Reconl «ib“eqaently to iu despatch to England l)oeomes 
d-'f‘‘et!v<* by p'sooii of the death, or change of status, of a party to the Ap|>eal 
the Court may, upon an application in that behalf made by any person inten-stcil, 
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cause a certificate to be tnuismittctl to the Registrar of the Privy Council 
showing who, in the opinion of tlio Court, is the proper i>erson to be suh'ti- 
tuted, or entered, on the Record, in place of, or in addition to, the party who 
has died, or undergone a change of status. If, in the opinion of the Court, 
there has been undue delay in making this application the Court may order 
the Appellant or the party interested, to take all neccssarj’ stops to perfect the 
Record within sucli time ns the Court may direct, and, if he fails to comply 
with such order, the Court shall report the matter to the Registrar of the Pnvy 
Council. 

79. Tlie sum)lemcntary records dealing with revivor of Appeals should be 
transmitted to England in manuscript and not in print. 

Of'dcr of armugement of the papers prefixed by index. 

80. The Deputy Registrar shall arrange the papers in the transcript in two 
parts in the order specified below and sh^ prefix an index to each part. He 
shall also attach to each part a certified list of all papers omittetl from the 
transcript under Rule 70. 

Part L 
Original Court. 

1. Index to Part I. 

2. Diary sheet of the Original Court. 

3. Plaint 

4. Written statement 

r>. Examination of the Court under Oixler X. 

0. Issues settled. 

7. Oral evidence for the parly beginning, including evidence given by a 
witness for such party on commission. 

8. Oral evidence for llie opposite par^ or parties, including evidence given 
by a witnc«s for such party or parties on commission. 

9. The judgment of the Original Court 

10. The decree of the Original Court 

Appellafe Court. 

11. The diary sheet of the Appellate Court 

12. The memorandum of nppc;i! to the Appellate Court 

13. Rc«pondent’s memorandum of Objections under Order XLI, — • 

14. The judgment of the Appellate Court 

lo. The decree of the Appellate Court 

IG. The application for a certificate and for leave to nppe.al to His Majesty 
in Council. 

17. Tlio certificate grante<l. y 

18. The Deputy Registr.u’’s certificate that the provisions of Order - ^ » 
Rule 7, have bc^n complietl with, 

19. The onler declaring the appc-al admittoil. 

Ajgvndix J A . — Interlocutory proceedings and orders in the Originfd 
and Appellnlo Court except such ns the parties agree should bo exen « 
the Court directs to i>o cxdiide«l. 

Appendix //?.>— List of papers excluded. 
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Paht IL 

20. Indox to Pflrt 11. 

21. Exhibits. 

Appen'fix II. — Li«t of fonn:il nnd other documents cxchulcd 
Note. 

(1) IndfjT . — Tlio index to Pert I ohould be In chronological onler and should 
be pkeod at the beginning of the volume. The index to Part II should follow 
the order of the exhibit mark, and .should be placed immeiliately after the index 
to Part I. 

Uccords. — Part I should be arrangotl strictly in chronological order, i.e., in 
the same onler as the index. Part IJ should be nrrange<l in the most conve- 
nient way for the u^c of the Judicial Committee ns the circumstances of the 
ca.'e require. The documents should be printed as far as Miibible in chronological 
order mixing plaintifTs and defendant’s documents together when necessary. 
Each document should show its exhibit mark, and whether it is a plaintiffs or 
defendant’s document (unless this is clear from the exhibit mark) and in all 
casesdocuments relating tothesame matter, such as (a) a series of correspondedee, 
or (b) proce^ings in a suit other than the one under appeal, sho\rld be 
kept together. The order in the reconI of the documents in Part II will 
probably be difTerent from the order of the index, and the proper page number 
of each document should be inserted in the printM index. 

The parties will be responsible for arranging the record in porper order for 
the Judicial Committee, and in difficult cases counsel may be asked to settle 
it. 

0) Numherinq of tfocume/ifs.— The documents in Part I should be numbered 
consecutively. The documents in Part II shoiild not be numbered, apart from 
the exhibit mark. 

(41 Heading of docwnenis.—’Eo.a'ti dociunent should’ have a heading which 
should consist of the number or exhibit mark, and the description of the docu- 
ment in the index, without the date. 

(6) Marginal note.— Each document should have a marginal note .which 
should be repeated on each page over which the document extends, vii . ; — 

Pakt I. 

(a) ^ITiere the case has been before more than one Court, the short name 
of the Court should first appear. Where the case has been before 
only one Court the name of the Coxrrt need not appear. . 

(fc) Tlie marginal note of the document should. then appear consisting of 
the number and the description of the document in the index, with 
the date, except in the case of oral evidence. 

(r) In the case of oral evidence ‘ Plaintiff’s evidence ’ or ‘ Defendant’s 
evidence ’ should appear beneath the name of the Court, and then 

the mai-ginal note consisting of the number in the index and the 
witness’s name, with ‘examination,’ ‘cross-examination’ or ‘re-examina- 
tion’ as the ca.«e may be. 


Part 1L 


The word ‘ Exhibit ’ should fir*t njrpear. The mn^nal note of the exhibit 
conskting of the exhibit mark and the description 
. the index, irith the ilnfe 


should then appear consi«tmg oi me eixiiou nu 
of the document in the index, with the date. 
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(Q) Omission of foimal doeiiments, etc . — The parties should agree to the 
omission of formal and irrelevant documents, but the description of the docu- 
ment may appear (both in the index and in the record), if desired vith 
the words ‘^ot printed * against it. 

A long series of documents, such ns accounts, rent-rolls, inventories, etc., 
sliould not be printed in full, unless Counsel so advise, but the parties i-hould 
agree to short extracts being printed as specimens.' • ’ 

Every document should be carefully^ edited for the printer, avoiding the' 
repetition of unnecessary titles and omitting formal portions. 

81. The charges for translation and copying shall be regulated by the 
rules dealing with these matters. (See pages 27 ct scg., High Court Rules and 
Orders). It ‘•hall not he necessary to translate any papers which have already 
been translated. 

82. iUl translation^ whether previouslj* rna<lc or made for the purpose of 
tile Appe.al to His Slaiesty in Council, shall bo authenticated by the person 
by whom they were made. 

S3. The notice? in India shall be limited, in the absence of any express 
direction by the Court, to the notice of application for 'the certificate ^ of 
admission, notice declaring the Appeal admitteif and notice of the tnmsitus^ipn 
of the Record to England ; and in all cases where a party has appeared, service 
on the advocate shall be deemed to be sufficient notice, 

84. When the Record is to be printed the style to be adopted shall be as 
tollows:— 

(i) The form known as demi quarto 54 ems in, length and -42 m 
width shall bo followed. 

Ut) The size of the paper used shall be such that the sheet when' folded 
and trimmed shall be UIncbee in length and 8 V 2 Inches m w«tn- 

{Hi) The type to be used in-the text ehall be'pica type; but long.pnincr 
shall be used in printing account?, tabular matter and notes. 

• (n ) The number '•of lines, in each pnge ot* pica typo shall bo 47 or there- 

“• ^ abou'ts,’ and every tenth line-shall he nnmbered in; the margin.- ' .. 

8 j. When the Record i? printed in India, 100 copies of the transcript eh^l 
be “truck oft’. Twentv copies shall be Vipplied to the party at whose^ co«t i 
Record i? printed Any other party to the suit shall be supplied with t’op' ^ 
of tile Record on p.ayment of the cost price. Copies so supplietl shall not 0 
certified A charge of Re. I for every 700 wortls shall be made for pro 
reading. Money paid foi proof-reading shall be credited to Government. 

80 ^Yhell the traii'^ciipt i- ic.ady, if it is to be printed in 
icitifiwl copy “hall be transmitted to the Registrar of his Majc'ty' ^ ^ 
Council, Whitehall, at the expense of the Appellant, together with mi^ 
of all the papoi.“ and exhibits in the en«e. No otlicr certified copies ot 1 
Rccoid *-haU be tran'^inittefl to the Agents in England by or on behalf 01 
partio“ to the Appeal 

87 . Where the traiiMjript ha® Keen |iriute<.l in Ituliiu and 100 copie-" 
umhT rule 87. 40 copies ‘•hnll be sent, at the expense of tlio Apjieljiin^ ‘ . 

Rigi“tnirn{ lii"» Jlaje.“ty’-* Privy Council one of vhich “hall he yortifiv<‘ • 
cfirrect by the Deputy Regi“tmr of the Court by hi*" “igning hU naiw ® 
inilmlliiig, every eiglith page thereof and by nffuting tlie Seal of the o 
ilicrtto. Wlicre part of the Jloconl is printetl iu India and part is ^ 
prinMl in England, this rule “hall, ns far n** practicable, apply 1*^ i~ 

!i? are printed in India and “nch a** are to be printed in England rcspecti )• 



Arr. III. — nAKKooK high coukt kules 


(213) 


85. All co't« incuiTT'l in Ilrhi«h Indin whether allowed by the Court 
under rule 61 or otherwise, fliill bo rocororablo. if they were the amount 
of n decree for money. 


Form A (Rale 60). 

l»/ an Af'pflhnt In Ih\ tn Coitnnl for srcnntif for the costs of 

the lie^pou'knl irhrn rnrrrnry not's arc or cash i« deposited. 

Know au, by thc'c pn'~ont^ that I 
son of native of 

now re«idinpr at 

am held and firmly bound to tiie Senior Judge of the High Court 
of Judicature at Rangoon In the sum of Rupees 

to be paid to the said Senior Judge 
hi? suertes'-ors in office or a««igns for which payment well and truly to be 
made I bind myself my heirs and leg.il represenutives. 

Ix wrrxEs-j wiiEiiror I Invo hereunto set my hand at this 

day of 19 . 

Signature of AppcUatit. 

Signe^l by the said ; .in 

the pceseuoe of ' ’ i , 

' • • . • . : I Address, 

. OccJipoUon.' • 

son of ’ , • ‘ ^ ^ . . . ' , 

:■^^’HERE.AS I the abovo-bounden 

. ua afip ' ^aT n; m Civil ^ Appeal yq. • .. of 19 ..in -the said High 
Court AXD wricnE.ts the. decision' ftf jho- 'Court upon the said Appeal having 
been adverse to me I prb«cn.t<‘(l.ttj>'?tition to the said Court praying for n 
certifiMts Qn whichjin Appeal U>'-Hk J)tnje«ty in Council might bo ndmitied 
wnEP.Ets «ucli‘ccrtiflcat«':w.n« grantfsl to.me on the. ^ ..day. of 
19 I'.UCvQ.yniEaEA's iwh3Talh?d/jt'^n'l\fimUsIi; secnriO'i-fott'tho costs 
which mnry'bQ' incurred hy-. the Rpspondent mMhis' Court and. before- His 
Majesty’s Privy, Council upon or.in'consiviucncc of my, said* .Appeal to His 
Majostv to the amount of Rupees AXi> wiirnn-vs on the day 

of ' 19 I deposited 'in the’ said High Court the sum of 

Rs. Now THE covomox of the nbove-wrilteii bond is such 

’ ' U be prid such co>ts ns I or my heirs or legsd 

to p-ay to him by the decree or onler of His 
, '■ of. this Cnirt ns costs iuenrrcsl on or in 

then the iibovc-writtcn bond shall be void and 
shill reniiiii in full force and virtue AXl> I 
iiEUEBV agree and »leclare that the s.nd amount depo«iuil by me ns afon"juil 
shall reiniin under the control of the slid High Court as and for Nvurity for 
payment by mo or my heirs or legsil repn*'eutali\vs of such amount or 
amounts as miv be made p.i.vnbIo by me or them m costs ns nfon-saM and 
tliiU upon mv failure to pay such amount or nmouuis the Court may onlor 
that the Kiid amount <leposit»Hl or so much tbemof as may be tuxvssnVj* sliall 
bn prid towanJs the di«ehirge of the amount oramounts which tnav l)e piv. 
able by mv or my heirs or legal r.’pn*sentuivei ns a(oi\'«iiId: lliiil 

jf no co«ts sh.Ul bo onlensl to b? luul by lue or by my heirs or ligal 
represent itivos the ninounl «leposit»»il nb.iU unless otherwise dcl.diusl be 
returnoil to me or them. 
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Form B (Bole 60). 

Bond hy an Appelant to Bis Majesty in Council for security for the costs of the 
Jhspondeni lohen Government Promissory Notes are deposited. 

Know men by these presents that I son 

of notive of 

now residing at 

am held and firmly bound to the Senior Judge of tho High Court of Jiiui- 
cature at Rangoon in the sum of Rupees to bo paid to the said 

Senior Judge his siteccssors in office or assigns for which payment^ well and 
truly to be made I bind myself and my heirs and legal representatives. 

In witness whereof I have hereunto set my hand at this 

day of 19 . 


Signed by the said 
presence of 


eon of 


Signature of AppeU^^d. 

in the 

' Address. 
Occiipdio^- 


Whereas I the above-bounden 

an Appeilaut . lal* , . „ 

thomspondenf m Civil Appeal No. 
in the said High Court 


of 19 
I the gnW 


- ..'t AND WHEREAS the decision of the Court 
Appeal having been adverse to me I presented a petition to the ^ 

praying for a certificate on which an Appeal to His Majesty m wtncu n s 
be admitted and witereas such certificate was granted to me on the 
day of 19 AND n-HEREAS I was (^led njon w 

furnish security for the costs which may be incurred by t^®-Respo” , 

this (>urt and before His Jtajesty’s Privy Council upon or m 
my said Appeal to His Majesty in Council to the amount ot 

AND WHEREAS On thc .l 

day of . 19 I endorsed and of 

Registrarof the said Court the Government Promissory notes 

which are set out in the Schedule hereunder Now the cost^ 


above- written bond is such ' • ’* * 
as I or my heirs or legal • 
the decree or order of His *’ 


‘T* 


as co<5ts inciirrod on or in consequence of my said Appeal then 
written bond shall be void and of no eflect othenvise the .‘'atnc 
remain in full force and virtue. 

And I ircnEUV agree and declare that the Governmejrt a« 

<le«posited by me as aforesaid or such other Government 1 rom ' , ^ ajj-jl 
may be held in lieu thereof and the interest which may og nnd 

remain under the control of the High Court of Judicature at i S , 

for security for payment by me or iny heirs or lejml represen . 
amount nnd amounts as may be mndc^ payable by me j.n,oiint or 
co«ts a« aforesaid nnd that upon my or their failure to pay , ppoecc'ls 
amounts the .“aid Court may order Uint thc same bo eold '» /j ,j,„ount 

be applied *0 far ns they may extend towards the discharge or i . . qj. 

or amounts : Provided that if no costs slmll bo onlcrcd to bo pa» Auucai tlie 
my heirs or legal, representatives to the Respondent on notes as 

Paid Government Prom5s«or)’ notes or auch Goyenunent ^ returnctl 

tiioy may have been roplncM by ahaJI unless otherwise detain 
_ to me or them. 
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T»k Schtslulc nbovo rcforml lo— 


No. 

Date. 

rate of interest. 

Amount. 

(0 

(21 

(3) 

(41 



Rs. 

Rs. 


S'oUcf to ithow mtifo tcho n of Appeal to Wi Majesly in Ooiinril 

should not be granM {Rule 07). 

( Co<Ie of Civil Procodun^ Order XLV, Rule 3 (5) ) 

IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Civrt. 3tt«:Et.L.orEOus Application No. op I9 , 

Arloltiff out of Civil Appeal No. of 19 

Applicant, 

vs. 

Respondent. 

To 

Take notice that the applicant above-named has through 
applied to this Court for a certificate that as regards amount or value and 
nature the above case fulfils the r^uirements of section 110 of the Code of Civil 
Proceflure, or that it is otherwise a fit one for Appeal to His Majesty in 
Council. 

The day of 19 is fixed for you to show 

cause why the Court should not grant the certificate asked for. 

Given under my hand and the seal of the Court this day of 
19 

Process fee, Rs. realized. 

Veputij Registrar. 


Notice to Advocates to settle index in paper book of the Privy 
Conneil Appeal {ntU CO). 

IN THE HIGH COURT OF JUDICATURE AT R.VNGOON. 

Crv'iL Miscellaneous Application No. or 19 

Arising out of Civil Appeal No. of 19 

AppeVant to England. 


Pfsmrm/lpnt M » 
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Tnlio notice thiit (1) nn in»Jox of all dociitncnt'? included in the tmnscript 
record of the above ca'o, and (i) a list of all other paper?, etc^ not ?o incliidod 
have been prcpareil. You are requested to attend the Olfico of the Deputy 
Rejyi'Strar for the purpose of settlinfr the Index within one W(»elv from the date 
hereof. i ‘ ' 

; Dcpuli/ Registrar, 

I * . Appdhfe Sdr. 


nr 


in 


Notice to Respondent of ndnihiion of Ap}>ral to the King in Council 
[ Code of Civil Procedure, Order jXLV, Rule 8. ] i 

IN THE HIGH COURT'OT’jUDfcATURE TvT iTaXGOON. 


Civil JIisccM.A>rnoii9 Applicvtiox Xo. of 10 
Arisin" nut of Civil Appeal Xo. of 19 

' , • Appl‘'^^‘ 

t • ' , ' RrspQiuUnt. 

To ’ * - 


'WirrREA® 

the in the almve c.i=e, hft9 

and nndo the deposit required by Oixlcr XDV, Rule 7, 
Procedure, 1003. 


furnished the s«uri^ 
)f the Code of Citu 


Talco notice that the Appeal of the «ftid Applic.ant to His Moje* 

in has b^en admitterl on the day of li' *j. 

Given under my hand and the seal of the Court this day of • 

Process fee, Rs. 


Rs. fcali«efl. 


Dcputij Registrar. 


Kotice of the transmission of the Record to England. 

IN THE HIGH COUKT OF JUDICATURE AT RANGOON. 

Dated Rangoon, the ■ ' i.9 ' . 

Civil JIiscellaxcous No. of 19 
Arising out of Civil ' Appeal No. of 19 

Jpplicanl 

Respondent. 

To . 

1. Pleasft take notice that the printed Records in the above _c.au50 

Appeal to His Majestv in Council will be despatched to the Registrar, 
Council, by the mail leaving I on the . >' i ■ • ‘ !il9-- .' 

2. You are requested to send a aentor clerk to the Appellate Side to 

[20 printed Records and a copy of payment order for R'’. ' iq . 

unexpended balance to be refundea to you under order dattKl the 

Depiili/ Registrar, 
Appellate Side. ” 
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ORDER LIIL 

The foUolintif fhnil fv iii^rrlaf rt< Ortier LIU : — 

'‘Rules for ihr cowhift of »»i the Itniiqoon Small Cuiisc Court.* 

TAUT I. 

PnChlMIXAHY- 

1. The-e ni!t>» may Im- rallo<l the' Uanpooii Snmll Cause Court Rules, 1922, 
and shall form Scluslule I to the Ransoon Small Cause Court Act, 1920. 
They chall come info force «lmHUnneou«iy with the Act and shall ajtply to all 
procce<Iin{rs tlu>n.*after to bo iu«litutcil in the said Court, and ns far ns may be, 
to all proceedings tnmsforn^l thereto under proviso (6) of section 2 (1) 

2. . All previous rules go far ns they nre inconsistent with these rules nre 
hereby supcrseile<l niul the rules heretofore coiibiinod in Schedule I to the Act 
and in Order LV of the Code are hereby annulled, but not so n« to nHecf 
anythin? duly done or snflVroi{ thereunder. 

3. In these rules unless there l>e somethin? repugnant in the subject or 
context:— 

fl) ‘The Act’ means the Rangoon Small Cau«e Court Act. 

(2) ‘BailifT means any< Bailiff of the Court. 

(.V) 'The Code' moans so much of the Code of Civil Procedure, 1008, 
together with the Schedules and Appendices tliereto. ns is not 
expressly or impliedly excluded by the Act or these rules. 

‘ Proscribed* means prcserlbeil by tbe*? or any duly authorized 
rules or onlcrs or by the Code. 

(.5) ‘Proexjss’ includes a summons to a defendant or to a witness, a 
notice or any other process (not being n warrant) which has to he 
served through tlic Court. 

4. The procedure to be followeil in the Court shall be that laid down in 
the Code, subject to the provisions of the Act and of these rules. 

u. All plaints, written statements, affidavits, petitions and other proceedings 
presented to the Court sliall be in English and written or lyne-writton or 
printed, fairly and legibly, and in tlie prescribctl form. Provided always that 
in proceedings to which all the parties nre Burmnns and in which the relief 
sought does not exceed R«. .900, all pleadings, petition" and affidavit" may he 
written, typed or printetl in Burmese. 

G. Written sUitement", petitions and affidavits, unless fileil in Court or 
before the Registrar, shall be prcscnle<l to the Chief Clerk or to ®uch other 
officer a." may be appointed in that behalf In like manner n« i« hereinafter 
providetl for the presentation of plaints. 

The Chief Clerk is empowered to administer oaths to the deponent" of 
affidavits to be filed in Court. 

Copies of pleadings, petition# and affidavits must be scia'cd on the opjiosito 
party not less than 21 hours before the date fixcnl for hearing. 


• Insertod in Schedule I to the Rsngoon Smill Oitiic CVnirt Art, l&JO, midrr 
the powers conferred by section 32 of that Art. 
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7. Union's tlie ncccs*nry procch-s fee** pnynlilc on n Plnint or petiUon are 
paid Avitliiu 48 houis from it‘5 n(lmi«''ion, the suit or pctilioii may ho fli^ini^ed 

Instiliilinn of — The Plaint, itt Prcsenlalioii and Admission. 

8. Every Piiit ?])nll J)o institntotl by fho prc«cnfation of a PJainl. 


9. The suhjcct-malfor of the Plaint «]mn he <Hvi«lc(l into paragraph' 
inimhcred con‘-ccutlvolv and each pamffmph «lmll contain ns nearly ns may ho 
a sinplc allegation. Whore n Bnrinp'*p or tndlnn date is pivon the correspond' 
ing Engli^-h date shall be nddeii. The name’, ile-crijitions and p]aoe^ of 
residence of Urn parties mu«t be fully ‘•pf out iji the title or the omj«=ion to 
do so must be satisfactorily explained. 

10. A Plaint shall be pre=ente«l to the Chief Clerk of the Court or 

officer as the Chief Judge may from lime to time appoint in that helialf. 1| 
the Plaint bo rea^-onahly legible and be properly stamped, signed and vcnlieu 
and otherwise admis'sihlo in ncconlancc with tlic provisions of the Code and oi 
these rules it shall bo received and a nreipt shall bo gran(e<l to the person 
presenting it. A diary form for the suit «ball thereupon be opcnc<l by 
Chief Clerk or other officer, who .‘shall enter therein the name of the person 
presenting the Plaint, the date of prp®entation and the docuinenfs (if nny^ 
produced or filed with the Plaint. Together with the Plaint shall he rilM a^ 
many copies tliereof ns there are Defendants to the suit. And the fL 

or such other officer ns aforo«aid shall thereupon place the Plaint 'nita t 
diary form before the Regi«lrar for hi'* written onler for the 

the Plnint and his diioction for «ummons to issue upon payment ot 
necessary fees. 

11. If it appears to the Rcgi'-lrar that the Plnint should for any J’): 
amended oi rejected, the mattei shall bo placcil in the daily cause list o « 
suitable date before the Registrar for admission and the Registrar ^“nii t 
deal with the matter in question or (if «o ^le^i^ed) pbee tht^ 
admission before the Judge to whom such case would onlmnrily be assign . 

12. If the person desiring to verify a Plaint is not a party to the 
shall obtain leas'e fiom the Registrar to verify and his npphcation 
behalf shall bo supported by affidavit showing his connection 1^'”^ * 
and how the allegations made come Avithin his knowledge or belief. 

13. All agent desiring to Institute a suit shall, at the time 

the Plaint, produce his power of attorney for the scrutiny of production 

or such other officer as aforesaid who sliall examine it and note it^ P . 
in the diary, and the jiower of nttoriiey s-hall be returned with a - 

it must be produced on the day of hearing for inspection. 


14. (/) When an original document is produced by the 

Onkr yil, Rule 14, of the Code, the Chief Clerk shall put thereon 
hig initials and a note of the date of presentation. 

(2) If a copy of such document is delivered to be fill’d t n 

plaint instead of the original, the Chief Clyrk ^ball comp- 
the copy Avith the origin.al and certify as to its corrcctne« 
endorsement. 


15. When a Plaint lias been admitte<l it shall be numbered and 
as a suit duly instituted and the Chief Clerk or other officer as dant. ' 

upon receipt of the proper fees, issue a summons direeted to each Deten 


Siimrnom — tls .Service — and the Service of Processes ffmeraU;/. 
lG.'“Tlre“*sumTnoiTS'-tD--thr! — Befmdant - yh al l — miu i r u- the -DofetTd^t'"P^ 
Defendants to enter appearance before the Registrar upon a date to he t 
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17. (/) In all 'iiit- for 'iim" not oxfwlinp lU, .'y» ilif ‘■ninmoii'i -liall bo 
for final (li'ixi-al. 

i'J) In alt tlio valiio of whirli cxmvh l.()(HJ «ummon‘- .“liall bo 
for tbo «o{tlomrnt of i-mios 

(4) Ami in all otbor the ll<^i-lRir -ball (lotorinnu*. at tbo time 
of i■"•n^lp ibo Mimmons nbotluT it -ball Ik* for Ibe eittlomcnt of 
i'^no< ont\ nr for (ho final tli*pO'.tl of tbo Miit ; and (lie siiimiions 
‘‘ball ront.iin a <lirrction ncconlinply. 

IS. (/) In :U1 «uit' In trliich «ummon« H for the ‘•ottlement of i«.Mies the 
Defendant nben bo enters nppoarance shall be pivon an opportiinit)* 
of filinp a arilten «tatcinont in answer to the Plaintift’s claim and tho 
-nit -ball be a-s-igno*! to a particular Judge for trial and a date 
fixcil for bearing. 

(2) In all other suits a verbal defence may bo rccoitletl unless for 
any ri'a-on the Court consbiers n written «tatement desirable in the 
circiiin-tance=. 

19. Onlinarily ibo intcn'al between the date of issue of n summons and 
the fLiy fixed for the appearance of (be Defendant or Defendants shall not be 
less than— 

(a) wliere all the Defendants reside witbin the local limits of the juris- 
diction of tho Court— 

(/) |ii suits tho value of which eiceetU Ifs. 1,000— fourteen clays ; 

(2) ill all other casi-s — ten days ; 

{V) where any one Defendant resides in Burma but beyond the local 
liniita of the jurisdiction of the Court— twenty-eight days ; 

(c) where any one Defendant icsbles olsewhcro in India — eight week«, 

(d) where any one Defendant lerides out of India — three months. 

20. Onlinarily a Defendant residing within the local limits of tho 'juris- 
diction of the Court shall not bo deemed to have had sufficient time to appear » 
and ansner unle-s the process were scrveil on him not less than three clear 
days before the day fiseci for appearance. 

21. All proccs.=es and warrants, except committal and release wan-.ints, 
shall be signed, sealed and issned by the Cliief Clerk. Committal and release 
warrants and commissions shall bs signed by tho Judge wlio onlercd their 
issue or by the Registrar on his behalf. 

22 Processes or wanants for service or execution within tho local limit-* of 
the jurisdiction of the Court shall be delivered for service or execution to the 
Bailiif, who shall endorse thereon the date of receipt by liim. If the person 
to be served is known to the Bailiff, or to any of hi-* sUfl", the Bailllf shall 
cause the process to bo served forlhwilb. If the jicrson to bo serveil U not 
«o known the Bailiff shall require the party applyinp for the jirmvss to 
provide some person to identify the person to l»o smTil and shall tiv a time 
when one of the officers will lie ready to proccc<l to effivt 'sorviw. 

23. Processes for «ervice in Burma but Wyoiid the local limits of tli,« jurI->- 
diclion of tbc Court shall unless othcnriso dm'Ctoil l«' fnait by |K>'l to n (Vmrt 
at the headquarters of a township in which llu» per-ou to be sorvi'il ii’-Mrs. 

If tbo process is to bo served out of Burma it shall he sent for' si-r\i>'«' n- 
rcquircMl by '■eotton 2S nml Onler V. Ilnlcs *Jl Jo '*:{ lunl 2.'> of the (\v|e |.» 
(ho Court name<l by the party at wlio-o iiistanc*.* the jmx'«'s .4 is i—utHl. 
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24. Unles.s otlier^Na nnliwl n ‘^.■coikI or ‘•ult'Cfiiionl jirocc" 'li.ill not hf 
i'5iic<l until the previous one h!i» hcen rettirnofl. 

25. Proof of sen-ice may l)e niaili* hy iiflidaviL .Snch afiidaviu mii‘t 'titf 
fully all p.articular-' nhich inn^t ncce-«arily Ik? proved before llie mnimons or 
procc‘-5 can be held to Inue l)cen duly .‘•en'iHl. The PaiHfi'i* erni'owcrp'l 
iidmini''tcr tlie oatli In the de|>onenl- of Midi nl!idavit“. 

26. Xo cuinmotis or other prow'*'* elmll bo .■‘ 0 ^^'ed or c-xeeuiiHl im u 1-^nniln. 
Cliristma' D.iy or Goo<l I'ritlay except bv the sptvial j''ave of the (Vurl 


.If'jH'ttmuff. 


27. If tin- Defendant' or any of ibein do not appear un«! ih' 

-ati'fitKl that they have been »bdy 'cn*c<i nilh the cinninon' thi* -uil -hJ'll 
hoanl fj- parte a* rofraid' Mich Defcmlant-'. 

J-s. If tlie Defend.int' or any. of tliem do appear and nl-h to 
-.lit, the Recri'trar -hall either «lircci ‘'iieb Defendants or Defendant to ni - 
^itten statement before* the .Indse to whom such enw' N assj^jiM / ,i; 
allowin" such time a-* may he re.i-oiial»le for the pun’O-^** dirc«t in^t 
cav- Iv* plato<l before -ueh Jadye the follouinf: Court day for order. 


20 Advocate- or pleaders in-tnicled to ap]>ear and ilefend on 


tVeir 


any one or more Ih-fendanl« in a suit mav enter nppeaninee on hi* 
behalf nt nnv imw. ♦l.«. A.,t^ l,,.* r«^n>ol notice IH WTlfinc 


behalf at any time before the date for appeamnee bv formal notice 
addre" 0 <l t*-* the Chief Clerk and mav at the same time file written *t»tf . 


. - "f Clerk ami may at (he same time file written *ta f . 

in answer to the Plaintitr' claim an<l the ca*c will thereupon *'<* P- 
orrh'r- rteforf th*- l5<vi'trar. * 


oiwhfVv *‘nler npp^nmee by hi- j* 


........I/..., OVIM): r.Kl-mtl -lieil iukuhj- J, • jj, 

projKT per-on to be «uch ^mmlhin upon apjtlication made to it eitri 
name or on behalf of such minor r>r l»v the PJaintifT. 


ilif 


(2) C<) If on an aprdication hy the PJaintifT. and after due 
projw-tri guardian and to tin? minor, the propo'e*! guanlian i? no r 
tao t-ourt m ly appoint one of its otficer- to act as guanlian ad n ■ ^ 

(6) In «uch case no notice need issue stiN-e to the officer 'opl«r 

u^n his si^nifj'mg to the Court hi? consent to act 0 = a gnarthan, * 

appointing him shaU be made, and he shaU thereupon endeavour to 
communication with the minor’s natural pianiian or relatives wdh _ 
^-^^Ttammg «hat defence should be put in in answer to the Piamb« 


<lMect the Plaintifl' or other vf; . ^ich 
T into Court a sum sufficient to det:^. 

expon-^,,. ,n defending the suit. (.. 

procedure providcrl for by thi- rule with rcgnnl to min«'^ ' ^ 
r - mu miifan'ht with regard to persons of unsound nun 


from 


nf "f ‘>'= High Comt, the Chief ,{]lSbu*; 


wh.nw2 of the (^urt among the various Judge, thereof t sn. 

-hen-ver jt is necessary or oinerli™. ™it or oroccedmF 


Iii.ier^^ 1 neeessary or expedient withdraw any suit or proe^t 
■lolee and transfer ,t to himself or to any other Judge for disposal- 


df* If: 


JoS ttatoment being Bled or a verbal deteuK it.. 

case is assigned sM fiy a- date for mat- 


manar can Vdl^^^ed-'S 
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DniJij File awl Oiuse 

33. All penditi" cn* 0 ' «hall be onlerwl in Ihe jlaily file under the re.'pective 
dates fixe<l for hearing. 

31. A daily cau*o li«t for each Judee and one for the Regi-^trar shall be 
prcparol from the d.uly file nnd .«h.all the matters for disposal in such 

onler a* the Chief Judjre shall din*ct. 

33. C.ise« in the d.iily li-st slrnll be calle<l on in turn in the onler in which 
they apiKW in the li~t, 

3G. The daily cause li«ts ■shall lx* alliao<l to the Court notie«* boards daily 
before the Court open®. 


Dot'nmenfi, fihd in Court 

37. The Chief Clerk is authorizctl tb permit a party or his pleader to 
inspect in his presence or in the presenci‘ of nn officer of the Court any 
document flle<I in a «uit or proeectling in which he is a party or pleader. 

Subject to the provisions of Onler XHI. Rule 9 of the Code documents 
file<l in ^urt may be returned after fifteen d.iys from the date of judgment 
unless the proceeillngs have in the meanwhile been sent for by the High 
Court. 

30. No document not in the J'ncUsb langu.ige shall (unless pic Court 
uthenvisc orders) be rca<l or receirc<l in evidence without an nuthorizcvl tran- 
slation thereof : 

Provided that In case* in which the pleadings may be in Burmese, tn\n- 
«lat!on« shall not be required of documents written in the Bnrmc«o language. 

•10. The Bench Qerk shall make and sign the endorsements required hj 
Onler XIII, Rules I and 0 of the Code, on documents i\tlmltte<l or rejoctetl. 


Summons to 


41, A part 5 ’*or his pleader may apply for a summons to a witness in any 
suit or proceeding at any time after tbc' institution and during its pendency. 
The application shall be presenfc<l to the Chief Clerk. If he thinks that for 
any reason it should not be gTanle<l, he shall take ’the orders of the Registrar 
on the point 


42. The party applying ®hall withm twenty-four hour® from the time when 
the application i« pay to the «a>ch =um for the travelling and 

other e.vpen«e® of the person or i»erson? summoned as the Riiliff may 
direct acconiing to the following ‘•rale 

.'fairmum. ^finimum. 


R®. 


Soldier®, mariners, labourer-, earners, domestic 

servants, «ircar«. etc. ....... 2 

Tradesmen . 4 

Merchants, manager® of banks, zemindars, gentlemen 

of property 16 

Auctioneers, brokers, professional accountant® . 10 

Professional men •• .10 

Editors, yngineer and surveyors Ifi 

Officers in civil employ drawing not less than Rs. .ViO 
a month, according to mnk . . . - . • 16 

Military and naval offi-w, accoriing I'i rank. . . 16 


R®, A. 

0 4 

1 n 

2 ft 
1 0 
2 0 
2 fi 

6 0 
6 a 
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coDi: or civil, wioci^durf. 


Rs 

SlirolfV, buniiia', _ tcliooliiuieter*, coininnndf'r-' and 


officers! of piiips U 

Articletl other clerks 

Police inspectors, petty officer.-, military juid imirujc . i 
Ciistoms-hotiso otficer^s anti enfrfne-drivcrs . . I 

Godown sircars . . 2 

Females according to station 1 


Minjiiium. 
II?. AS. 


2 0 
2 0 
2 0 
2 0 
1 t) 
0 8 


In sjiecial c.\so3 or in cafes not pjovulod for in the fs;alo, the Court shall 
allow such fcc“ as it tldnks fit. 

Provided— 

First}//, —that in ai?c‘s to nhich Govcinmc/it i.- a party — 


(0) no payment into Comt will be mpiirwl for the travellingr nnd other 

expenses of a Government servant who may be ^■efjui^ed to be 
-ummone<l at the instance of Government to give evidcnco in hi? 
official capacil)' j 

(1) the aiuoiuit to bo paid into Court for the travelling nnd other 

expense^ of a Government servant whoso sniarj’ exceeds I?s. 10 
}ind wlio mnv be required to be summoned at the instance of a 
party otlior tnan Government to give evidence in his official 
capacity in a Court situate at a distance of more than five muc- 
. from his headquarters .«han be couivalent to the travelling and 

halting allowances admissible unoer tbe Civil Sendee Kegulation*. 

that a Government servant whose salarj’ exceeds Rs. 10 yer 
mensem giving evidence in his official cnj^acity in a suit to which 
Government is a pjuty — 

(a') when giving evidence at a place more than five miles from his 
headquarters slnoll not receive anything under these ndc.s, but 
shall bo given a certificate of ntteiidimco ; 

(,/j) when giving evidence at n place not moie than five mUes from id'^ 
headquarters shall, in cases where the Court considers it necessmy, 
leccivc under these rules nctiml (ravelling expense®, but shall not 
receive subsistence, special nor expert nllovrance®. 

Thixlhj , — tliat sv Government servant who-e salary does not e.xcced Rs. 10 
per mensem giving evidence in his official capacity shall ivceivo 
hiN expenses from the Court. 

13. The Chief Cleik thall jssue summonses a® soon as possible aftei the 
BailifT ha® ciuloi®cd on tho application his receipt for the money p.aid. 

1-1. Fees jKiid to witnesses otherwise than through the Bailiff’shaJJ bo certified 
to tlie Court before a witness is examined, and if not .®o certified sh.nll not bo 
•illoucd in taxation of co®t". 

In ea®es wheie tho witnc'ises icside beyond the local limits of the 
jurisdiction of the Rangoon Small Cau®e Court, the Baili/f' shall remit the 
expense® of the witnesses by moneyoider to the C^urt to which the summon® 
j® to bo sent for sendee. 

_ 10. The Ihiilifl’ shall receive all monej’ sent by other Courts as oxpcii-esof 
\vj(iie®®cs and con)mi=«ion®. ■ • . 
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47. On n'Oi‘int of n ‘•Jimmon-* to n witno-3 by another Court-, the 

Chief Clerk ‘•hall ‘•eml it to the ItailifT, who shall note on it whether imy nnd 
if «o, what money ho'^ been n'ceive*! >!■< expenses of the witne‘!«i. It the expcn=e« 
are ‘■uiricient, the Chiof Clerk •^liall then make an order for the is*ue of the 
^nmmon^. 

On n'eeiviti" n coinau«'»ion for the examination of a witness from 
another (ourt, the ('hicf Clerk shnll send it to the IhillilT, who shall note on 
it whether anv and, if «o. what money luis lieen rocelve<l n® expense-* of the 
witness. If sufTieient money ha-* been ivccUo<l, the Chief Clerk shall make 
an onler for the i<i«ite of the Mimmoiis to tlie witness. 

40. Any money receive*! n-* oxjmmisc^ of witnc«5C-< which lemains un- 
expended shall he relnrne*! hy the Knilifl' to the Court of ie^he, under the 
order' of the Reri'tmr. 


• Commissions. 

dO. Tlie hearing of u suit in which n commission ha« heeu issueil under 
Order XXVI of the Coile shall be postpone*! until the return of the com- 
mis'ion, iinle-fs the Court otherwise directs, 

'll. An application for commission «hnU be made promptly after the 
grounds on which it is nsko<l for are known, nnd shall be accompanied by 
nn affidavit or nflidav'ts, setting out the facts roHcd upon as grounds for the 
issue of the conuu\«siQvi, au<l stating when they fiT«t became known to the 
applicant, 

.'2, In commission for the examination of witnc"es which are ftddreseetl 
to the Court and in which the delegation of the Commissioner's duties to nn 
Advocate or Pleader has not been authorised, the Court or the Registrar shall 
have power to appoint such advocate or pleader or official of the Court ns he 
may determine to execute tlic commission. 

."•3. (/) When an order for the is«ne of a coinml3>ion to take evidence 
on interrogatories has been made, the jiarty obtaining^ the onler shall, within 
seven days from the date thereof, file las interrogatories, and the documents, 
if any, to accompany the commission, and shall serve a copy of the 
interrogatories on the other party or hi® pleader, aho shall file his cro*'- 
interrogatorios, with the ilocuments, it any, to accompanying the same within 
seven days from such nnd shall «erve a copy on the other party oi 

his plea*ler. 

(2) If the commission is for the examination of ■witnesses tiia voo' flu* 
party obtmniiig the order shall file n list of witnes^e?, and nil neceeaniy' 
papers and documents within seven ‘lays from the date of the onler. 

.'4. The party obtaining nii order for a commi«'ion aball pay the 
iiece«sar>' co«ts of nnd inci«1ent to the same within seven day® of the date 
of the onler. 

,’>7). On default in the observance of these rules b)' a party obtaining 
nn onler for a commission, the commission shall not issue without leave of 
the Court, nnd on default by the opposite pnrt>% he *-lmll not be alloive*! to 
join in the rommi®«inn without such leave. 

JinijmriUs. Orders nnd Derrets. 

TiC. (0 In all suits, of over Rs. 1,000 in aaluc. the evidence sLall be 
tecdnlcl in manner provid«’*!.by Order XVIII, Rule 5, and the jud^inenf* 
shall ronfnm the partirular* nvnurwl bv -Onler XX. Rule 4 {">) of the CVvIi* 
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(2) In nil other sints Ortler XVIU, Kales ij to 12 rlinli not apply anti 
judgments shall he in nceorthince with the provisions of Onler XX, Kiile 4 
{/), of the Code. 

57. (J) Except orally deliveied jutlgtaents taken down in shorthand, 
judgments and orders shall be pronounced only after titey are written. All 
judgments and orders shall hear the date on which they are delivered. 

(2; Decree^ shall bear tlie date of deliveiy of judgment, and also the 
date of signature in the hand of a Judge. 

(5) If a p.^rlj- or his pleader intimates to tlie Chief Clerk immediately 
after a judgment or order has been passeil by a judge, that lie wishes to .=c<‘ 
the formal deciee or order befor«‘ it is submitted for .«ign.ature, he may be 
allowed to *lo *“ 0 , and if there is any disjigrecmcnt as to the form of decree 
or onloi, of the taxing or the costs, the case shall bo set do«n on the daily 
li-t, on as early a dare as may be coin'enient. to .‘•jienk to the minutes of 
decree. 

5?^. When the Court directs that any decree nmy be paid by instabnenfs, 
“Uch instalments shall, in the absence of any direction to the contrarj-, he 
paid into Court monthly, and, m default of n.ayment of any one instalment, 
(he whole decree nr the balance thereof shall become due. 

ExcctUtou Proceedings. 

."9. Ever}' application for executing a decree shall be in the prescribetl 
form and shall be presented to the Chief Clerk, or such other officer as the 
Chief Judge may appoint in that behalf, and the application shall, after 
examination and check by the Execution Clerk, be put up for orders before 
the Third Judge with a leport endorsed thereon a* to wlicthcr the requirements 
of the Code and of these rules have been complied with. 

CO. Applications under section .‘19 of the Code to send a decree or order 
for execution to another Court shall be made by verified petition, and shall he 
accompanietl by a certified copy of (be decree or order. 

61. The certified copy, together with (he other documents mentione^l in 
Onler XXI, Rule 0 of the Code, slmll be sent by registered post. 

02. The process fees prescribed for the warrant of attachment and for 
the order of s.ile shall be annexed to every application for exccnlion by 
attachment and sale of property. 

63. In every .application for the attachment of moveable property the 
approximate value of the property sought to be att.achefl shalJ be sLated 
according to tlie best of the applicant’s belief. 

64 In applications for execution by attachment of moveable nroperty if 
shall be e.fpressly stated whether the property sought to be attached is in the 
possession of the judgment-debtor or not, and the place where the property 
to be found shall be clearly indicated. 

65 A warrant issued under Order XXI, Rule 24. of the Code, -hall hf 
returnable within one month from the date thereof. 

Safe of Attacked Property. 

66. As soon as possible after an attachment of moveable prop*-’rty» ^be 
BailifT shall report to the Court the fact of the attachment and shiul furnisn a 
list of the articles attached and their approximate values and Bnall note it 
any of them are not liable to attachment or .‘‘ale. 
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If any of tin* arlicli"' or lliiii};'' fall tTiiliin the proviso of Onler XXI, 
Rule 4n, of the Code, It shall he so statoil in the report ami li®t. 

C7. The n'porl anil the H>-t «hnll lx? ;:ul)millo<I to tlic Thlnl Jiid^'o vlio 
'hall pa®^ such onler for ®ale a® he may think fit, although the decree-holder 
may not apply for a sale order. A warrant for «alc oliall ho sent to tlu- 
B.iililT, who sliall forthwith jirepare and i^sue n proclamation. 

03. Every prochiiantioii «haU he mlvertiscil in a local newspaper or 
.idvertisor for at lea't fifteen ^days (oxo'pt in the csi'«c of property mentioned 
in the proviso to Onler XXI, Kale 43, of the Code), and no proclamation 
-hall issue until the person applying for sale has deposited with the Bailifl* an 
amount sulEcient (o defray the expense of mlvertisiug. 

09. Moveable projiortv falling within the provijo to Oitler XXI, Rule 43, 
•if the Code, ehall he «ol(\ a« soon a® may be convenient after it has been 
attached. Other inovcahle property shall be sold on the third Saturday after 
the dav on whioli the proelamatlon *hall have been affixeil on the Court- 
house. 


Strtirili/ to Court. 

"It Wlien 'vcuiity i' n-q^uired to be given it sh.all be taken either in 
wt«h or lu the form of a bond. Such bond shall be with or without sureties 
.IS the Judge may direct, and ‘‘hall ho in favour of the B.iilifT of the Court. 

71. IViien sUTCtio* flre Jt*.i«ire#J am) persons resident wUhia the ^arisihethn 
of the Court arc tendered, tlie B.ulifT shall report whether the principal nnil 
sureties possess within the jurisdiction of the Court property of value equal to 
the amount of tho security required. 

7i. No sureties shall, without the order of the Judge, be accepted unless 
they make an afiidavit or affidavits stating that tho property which each of 
them possesses, or that their properties combined, are equal in value to the 
amount of the security demanded, over and above, any incumbrance to which 
®uch properties may be liable, nnd, over and above, the amount for which they 
have previously given security in tho Court or in anv other Court and for 
which they are at the time liable ns sureties. 

73. On the application of the Bailifl summonses may be issued to person' 
named by him to appear lioforo him or to produce before him documents of 
title for tne pnriw«e of ni< enqtiirj' into the v-aliie of the property of any pcr«on 
tendered n« n eiirety. 


Jhili/fe Coiiiiuhsioii on Sales of .lWae//ed Pro}>cr^y. 

74. The Comnii®«ion to be dmwn by the B.nliir on sale® of nttachwl pro- 
perty shall be at tho rate of 5 per cent 

The fees paid each month shall be drawn and disbur®e<l to the Bailifl' at 
the end of the month under the onler® of the Registrar. 


AppUcathus generally. 

T.'i. All applications arising out of a suit shall bear the number of such 
'iiit unless they be applications for execution, for attachment or arrest before 
judgment, for removal of attachment, for review of judgment, for sanction to 
prosi-cute, or mi«celhincous application® which nece®$itu« separate Judicial pro- 
••e<Hlmg®, or in which the iH-titioner i« not a party to the suit 
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70. lOvorj; upplicntion in wiitinp shall be in the foim of a petition, sij:nc(I 
by Uie apj)licant or liis reco;»ni^oil iiijent, or lii^j pleader, an«l if the Court 
lOfiiiirC'i it to bo verified shall be verified in the -same nianner a'« a jdaint. 

77. On m'eJWn'T nn applicntion the Court shaH (if necessary) diiect notice 
Jo i-^^no for service on the llespoiulent together a copj' of the applic.ation, 
to be supjdied by the applicant. The notice .shall be served in the same 
manner ns n summons and shnll fix n date for the hearing of the application. 

Jppliralioifs to set nsiife Dts»n*:<sal Orders or ex parte Dcci'crs. 

7S. The Court may, at any time after nnv application ‘to set aside a 
dismissal order or ex pniic decree is proseiilc<l to tlic Court, piit the parties on 
such (cims as to fmiiishing costs or for security for the amount of the chum 
and cO'ts hy payment info Court or otlieruisc as it shall thinh fit. 


PART If. 

llinCTMcsT ,vxn Disrnrssns. 

A. — Jtcroirn/ vf Pcisrc^ion of Inwioienhjr J’rojicth/. 

79. An application un<U'r section 17 of the Act shall bo in the form of a 
Plaint in ■\\bicb the apidicant shall be the Plnintifi' and the occupant the 
Defendant and the matter shall be treated as a '-nit. For the purpose of 
ascertaining the vabio of the suit th<? annual lental value of flie pjojicity m 
respect of which the claim is made .shall be deemed to be the value of sucli 
suit, and sueli anniml value slmll Ik> slated iii the apjdicnlion. 

50. "Wben an aiiidication lias been miule under section 17 of tbo Act. the 
Court shall bv summons call upon the occupant to show cnu«e wbj’ ho should 
not bo compelled to deliver up the propcily. 

51. The summons «lmll ho sen*ed on the occupant in the manner piovided 
by the Code for the sendee of summon* on a Defendant. 

82, If the occupant does not appear at Iho lime niipointed mul ‘-how 
to the contniry, the applicant shall, if the Court in satisfied tliat he is entitled 
Jo apply uniler section 17 of the Act, be ciilitlefl to an order adib'Cs^cd to the 
Bailin’ directing biiii to give 7 > 0 '*c*«ioii of the profierty to the applicant on 
^llch a day a- the Court fhinh^i lit to name in such onlcr. 

S.3. Any such opler shall justify the Bailin' in entering ’after the hour of 
eight in tlie morning and befoie the hour of six in the afternoon upon mo 
propci-ty named therein, with j-ncli n«siaianl3 a* he thinks nece**ary, and giving 
possession of such piopcrtv to the applicant, after icmoving if ncces-aiT 
anything found thciein. 

81. "When the npjtlicnnf, at the time of applying for any such older H' 
afoicsaid, was entitled to the possession of *ucli piopeity, ncitlicr he nor any 
person acting in lii? behalf shall be deemwl, on account of nny error, defect or 
iuvgularity in the mode of proceeding to obtain possession thereunder, to he a 
trespasser ; but any person aggrieved may institute a suit for the ivcovery of 
eompensation for any damage which ho has sustnineil by lenson of snob eiior. 
•lebyt or irregulaiity. 

■Wlieu no^ such daiuage i- piovwl, tho .Miit ‘<l»dl be dismissf )] ; and when 
such damage' is jtroved i)ut the amount of the compensation a«sc?S 0 (l by the 
Court does not exceed ten nipi'e*. the Court shall award to tho Plaintifi nO 
more_ cost^ than t'oinpeiisation, unless the iTudge who tiie* llie ease certifies 
that ill hi* ojiiiiion full cost.* ciioiild he nwnnied to the I’laiiilill! 
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U — IHstir-tt 

S">. Kvon- iipplir.Uion ft>r a tlUlrc"-* warrant uiidor ~oction 22 of the A<t 
\ diall he u'Xfimpanii'd hy an nfliilavit in the prc'crilKxl form and {«o long a- 
(lie Rangoon Rent Aet, ItW, rcm:iiii'< in force) hy u ccrtiricute from the 
Controller certifying tin* -tandanl rent of the j>n*mt*c« in n*'pcct of which the 
application made. 

PO.^ The Court inav i'-uo a warrant under it^ *-001 ami rcturnahlc within ^ix 
days in the prc-crih<.Hi form nddre^^eil to the Kailiil, 

The Court may, at it< di«cn*iioii, n]K)ii per~onal examination of the ])cison 
applying for '-m-h warrant, doeline to i•.«llo the i»ani(>. 

t'7. Kveiy di-liv* 'hall he made after ^llnri-e, and before ^nn'et, and 
not at any other time. 

6'^. The Railiir dirirtunl to make the «li'tre-« may eiiler any dwclling-hoiHc, 
the outer door of which may he opc3», Jind ma}' break open the door of any 
room in .«uch dwelliug-hou^.e and may force open any “table, onthoii'C or other 
building for the purpose of 'Oi/Ing proivoiiy liable to be pciml : — 

l*rovido<l that he "liall not enter «»r hieak open the dooi of any lOom 
appropriated for the jv«i(hmce of women, which hy the U'ago of the country 5“ 
conri(lered private. 

80. In pur'Uance of the warrant the IktiliH’ i-hsUl ^^eizo the Jnove.tblo 
pTopwly found in or nj-Km Xiic bon?e or ptemi^e^ mentioned in tVjowAnanlnnd 
belonging to the i>or«on from wliom the rent j' claimed (Iiercinaftcr called ,tho 
debtor), or f»uch part thcieof as m.ty. in tbe IkulilTs Judgment, bo PufRcioat to 
cover tho amount of the #aid nmt, together with the costs of the 'aid distre®'. 

00. The Bailltl may ijnpound or otherwi«(‘ 'ccurc the pjoperty f-o 'ctzcd in 
or ot» the liott'C or pivn3i«e« chargeable with the rent 

01. On ‘•eizing an> property under Rule S') the Jlailitl' riiall mal<e an 

• inventory of «uch property and “ball give notice in writing m the proscribwl. 
form to the dehtoj, or to ’any other pmon on bis heb.df in or upon the paid 
hou«e or premises that Pitch property will bo pohl pursuant to tlic provisions of 
tho Act. The date on which the «.alc will bo held shall he stated in the notice 
and shall be not le«s than pcven days after the dale of “oirure. 

The Bailiff -hall, as “oon ns may lie, file m tho Court copies of the said 
inventorj' and notice 

02. Tho debtor or any other iktmmi alh*giMg Inmself to be tho owner of any 
property pci/ed, or the <hdy ron®titntctl attornev of -ueh debtor or other person, 
may apply to llie Court to <h«eharge or ‘■U“iH‘n<l the warr.nit, or to rcle:i«c a 
dislnihicl article, ami tin* Couit may discharge or 'uspeiid “uch warrant or 
release such article aecoulingly, upon Mich terms U' it thinks ju't, and may in 
its dl“cretIon give rcsi'Onable time to the debtor to pay the rent duo from him. 

Upon any Mich application, the co^t-» attending it ami attending tho i'Sin* 
and execution of tho warrant -hall Ik* in the discretion of the Court, and ‘■hall 
he paid a® the Court diiwts. 

93. If any claim i® mntle to, or in respi'Ct of, any properly soizcil under 
thc-o provisions or in n'-jHvt of the proceed® or value thereof by any jK-rson 
not Iioing the debtor, tho Registrar, upon the application of the Bailin' who 
the property, may i"wo a Mimnwm caUing Wfore the Court the 
claimant and the por-on who obmintsl the warrant. 

Ami thenniimii any -nit which may luivi* iKVn brought in the High Court 
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in ie?pcct of fcuch claim shall be stayed and the High Court, on pi-oof ft the 
issue of such summons and of the dictrain^ may order the PlaintifT to pay 
the costs of all proceedings in such suit after the issue of such summon''. 

And the Court .=hall adjudicate upon such claim and make "uch ordci 
between the parties in respect thereof and of the cost® of the proceeding® O" 
it thinks fit : 

and such order shall be enfoi’cwl n® if it weie an order made in a sail 
hrought in the Court. 

The procedure under tlu" nde shall conform, a- far a*! may he. lo the 
]>rocedure in an ordinary suit in the Court. 

94. In any ea«o \inder Itule 92 or 93 the Judge by whom the cU'^e i® 
heard niay award sucli oomponsation by way of damages to the npjilicant or 
claimant (as the case may be) as the Judge thinks fit, and mav for th.at 
purpose make such enquiiy a® he thinks necessary ; 

and the order of the Jiulge aAvardhig or refusing Mich compensation >hall 
bar any suit for the recovery of compensation for any damage caused hv 
the dislres®. 

‘ 05. In default of any order to the contiurj' made by the Court or bj the 
High Court the distrained property' shall be sold on the day mentioned, in 
the notice prescribed by rule and the BalHfT shall, on realizing the procml®. 
pay the amount thereof into judicial depo«it ; and such amount shall ue 
applied first in payment of the bailitrs commission and the costs of tlie 
distress and then in satisfaction of the debt ; and the surplus, if any, shall ne 
paid to the debtor. 

96. No costs of any dhtre^® under these plOvi‘•ion^ shall be taken or • 
demanded except those mentioned in the scale of fees prescribed in Appendix 
B to this Schedule 

The Chief Judge may apply the sum so obtained as costs towards the 
payment of the contingent charge® and Bailiff’® lemuneiation a® appear® fo 
the said Judge expedient. 

97. The Registrar shall keep u book in which all sums received as costs 
upon distresses made, and all sum® paid as lemuneration to the 

all contingent charge® incurred in respect of such distresses, shall be flulv 
entered. 

He shall also entei in the said book all sums realized by_ sale of the ^ 
property distrained and paid over lo landlords under these provisions 

98. No cli®tre®s shall be levied for arrears of rent except under the®'’ 
provisions. 

99. The form? prescribed in Appendix B, with such variation ^ a® the 
circumstance® may require, .shall be used for the purpose® therein mentioned. 


PART UI. 

SujiMARY Procedure ix Suits ok Nkootiable Ikstrumektp 

too. {T) All suit® upon bills of exchange, hundi® or promissory 
may, in case the Plaintiff' de«ircs to proceed hereunder, he institulwl u> 
presenting a plaint in tiie form prcscribetl with the original hill of oxchaiige. 
Imndi or promissory note nnnexetl together with ns many copies thereof a® 
there are Defendant® to the suit. The summons shall he in Form I*o. (e) m 
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Appendix C nnd it >>liaU nnt he jioc«^>-nn* fo n cojtv of the Plaint on 
the Defondant. 

(2) _ in any ea^o in >\hieh tlie Pinitil nml MiininonH are in sncli forms 
rrspwtively, the Defendant rliall not appear or (hTenil the suit unless be 
ohtahis leaw from the Court a-* hereinafter pro^idcil so to appear and defend 
and in default of hi- obtaining such lettve or of bis nnpcanince and defence 
m purMiane«‘ therix>f. the allcpj^tions in the Plaint snail be deemed to be 
adniitt^l and the Plaintifl’ shnll l»c ontitlwl to o decree for any sum not 
excco<Hn? the sinn mentioned in the ►Hinnion« together uith interest at the 
rate specified (if nnj) to the date of the dt'crce and such sum for costs as 
may be ptf-crilHsl lu that belialf unlc-s the Plaintin claims more than such 
fixed sum, in which case the costs fhall he nscertaincil in the ordinnrj’ way. 
and such decree may he cxceufcd forthwith : 

Provided always that, unlc— othorwi-e onlerisl by the Court, the summons 
to the Defondant shall liavc been serxM «i*on him t— 

(o).If he reside- and is son'otl within the local limits of tlie jinisdiction of 
the Court, at lea-t five clear day- before the returnable date of 
tbe summons. 

(/j) If he resides and is ser\-(Hl without -uch local limit'? hut in Purmu, at. 
least ten clc.ar days before the returnable date of the summons. 

(f) If ho resides and i-* sor\*ctl cl«ewhcro in India, at least twenti’-ono clear 
days before the returnable dale of the summons. 

101. (J) The Court shall, upon application by the Defendant, give leave 
to appear and to defend the suit upon affidavits, which disclose such fact* 
as would make it incumhont on the holder to prove consideration or .«ueli 
other facts n« the Court may deem sufficient to «uport the application. 

The said application and affidavit must be filed in the office of the 
Ibngistrar and copies thereof must be servctl on the PlniniifT or his pleader 
not later than three clear days before the day fixed for the Defendant’s 
appeanmcc. 

(2) Tvcave to defend may he given unconditionally or subject to such term- 
as to payment into Court, giving security, framing or recording is?ue= or 
otherwise as the Court thinks fit 

(3) After decree the Court may under special circumstances set aside the 
decree, and, if nece—arj*. stay or set a'=i<Ie exccrition, and may give leave to 
the Defendant to appear to the summons and to d'*fend the suit, if it seems 
reasonable to the Uoiirt so to do, and on «uch term" a- the Court thinks fit. 

102. In any proceeding under thi« Part the Court may order the hill, 
hundi or note, on which the .«uit i*. founded, to be forthwith deposUe<l with 
an officer of the Court and may further onlcr tliat all proceetling® shall be 
■•mveil until the Plaintifl' give- security for the co«t« thereof 

103. The holder of over>‘ di-honoiired bill of exchange or promi-sory note 
-hall have (he same rotnesne- for the recovery of the expenses incurred in 
noting the same for non-acceptance or non-pajnunt or othcrwi«e by reason 
of such dishonour n« he ha« under lhi« Part for the recovery of the amount 
of «uch bill or note 

101. Pave as provided by thi* Part the procedure in suits hereunder shall 
l>e the -ame a« (he proo'dure in «uit« instittited in the ordinarj* manner. 
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PAIIT IV. 

-M iK.xij..\xi:oL'g. 

lU.j. /Vll net-' wliich iiiiiy be done by the Conit in regard lo tlie appoint- 
ment or leinoval of a guardian nd Utetn midei* Order XXXIJ, Enlc^ 4 ami 
11, of the Code or in legnid to the substitution or addition of partie'3 to a 
^u\t may bo done by the Hegistwr. 

Any of the?c nile.® N\hich ie<iiiuc a Judge of the Court to do any 
act or tiling, shall be icad a=5 applying equally to a Registiar, uhoii exeici«iag 
any of the poivcrs confen*ed ujwn him under section 34 (!) of the Act or by 
tliese rule®. . • 

The Kegi'trai is anthoiisetl to grant certificates under section of the 
Act to jiarties in ca®es ^vliicb have been di^poscil of by him. 

1*17, AVhenevei’ any judgnwnt-ilebtor, \v!»o has liecn arrested or who-e 
piopoity lias been seized in exeention of a deci'oe of the Court, oi a decree 
of nnotlier Court transfer! ed to it for execution, ofier:? security to the sati®fac- 
lion of tlie Court for payment of tlic amount which he ha® been oidercd 
to pay and the costs, the Court may oider him to' bo discharged or the 
pioperty to bo released upon his furnishing such security. 

lOS. Subject to the sanction of the High Couit the Court fehall^ fnxmo siich 
foiius as it may think necessary for any proceeding before it and may 
fioin time to time alter any of such form-^. 

H)0. Any Mich agrooment as i>5 contemplated by section 1*^ of the Act 
nm-t bo filed with the Plaint at the time of its presentation, and shall bjJ 
the prcsciibed form, and the matter shall theienpon bo placed befoi*o the Cnict 
Judge foi ovdei®. 

110. After the ihsposal of every suit in which a pauper is conccrnctl the 
Chief Clerk shall send to the Collector of Rangoon a memorandum of llie 
Court-fees due and payable by the pauper. 

111, The following poitioiv* of Schedule I to the Code ^hall not extend 
to the Court, that is to say: — 

frt) ®o inucli of the said schedule as relates to — 

(i) suits excepted from the cognizance of the Court or the execution of 
decrees in such suit ; 

(//) the execution of deciees against immoveable property or the interest 
of a paitner in partnership pioperty ; 

(h) Older X, Rule 3 (rccortl of examination of parties) ; 

O Older XLVII, Rules G tmd 7 ; 

Ul) Order® XLTX to LI. 


PART V. 

l’noci:in)ix«s uxmai oxitnr. Acts. 

Ifefci dices under the Itnngoon Jienl Act, 1020. 

lli lo 121. Deleted by this Gomt Notification No. 2 (Schedule-ConigcncUua). 
<lated tlio 30th October, 1924. 

122. Pioccediiig-. under section 18 of the Rangoon Rent Act, 
l)c fommenroil by n petition to bo pre®cnte4l to the Clnef Cloik, who will pni 



AIM*, lit.— nANCJnoN* iiicit roi’nr imtu^ 


( 231 ) 


lltc Mino up Ix'fon* |]io IJi'pi-trur f«»r «'lmi'*'ion ami for ilin'otioii' for iinitrc 
In 

12.1. Siu'li polltloii lit' by llio parly a^^rnovctl or liy Iii-« 

plijadi'r, -linll •>('1 out roii<i«ol\ :ui«l uiuli’r «li*tiuct Iicad-' tlic imiiind'' of 
nmt.>olion lo llio dt'cl'inii of tlir* Ot>nlroH«T niid «ltnn hn .n(Toinpanic<l In* n rnpv 
of ?urli dcci'inii. 

124. Upon tlio n<lmi<?lnu of mrli iwtitloii it -luill lie miinliercd niid 
n'{ri«tcn>I n« n n'ft'n'iK-o uiidor Uio Uanjrooii Uont Aot, lOJii, nii<l iioiico pliall 
tlicrcnpon Nsuc to the oiipo-ili* parly — lliat i" In ‘•ay, to tlio l.itidlonl or lo ilu' 
tenant of iho pivmi'O'^ ns tlio caso may In*. 

12."). Tlic* Iie;ristn\r sh-iH at tho -tino tinu* iiifonn the Controller and rail 
for the proofi'diiij:' nlindi n''ulte«l in llic decision coiniilniiml of and (lie 
Controller '•hall fnnvard the •»ame to Ihe Court with all loasonablc de-ipatch. 

120. Upon due soiviee of the nolici' on the opposite party the matter shall 
lie plaml in the eau-e li't of the (Idef .liidje for di-posal, 

12r. If tlie opposite party appear-, he shall he given an oppoitniiity of 
answering the ea-e intele ia -the petition, and the matter ■'hall theicafter bo w*t 
down for bonring and dealt witli in the innnner piovided bj section 21 of llie 
Ilangoon Kent Act, in2u. 

125. If the opposite paity doc- not appc.ir the Chief Judge ‘•hall enquiio 
into the jiiatl'T and <Uspo '0 of the saim* er /w’o-f/*. 

120. The judgment of the Chief .fudge may <*onfirm, vary or n'vetse the 
decision of the ContioUer with such oi<lei- as to eost® a- may in the eiiciitu- 
slauco's he roasonnhle. 

110. A copv of the judgment of the (/'liief .fudge shall he fnrwarfte*! to 
the Controller for information and record. 
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I'nriu of A^rrcment /<» q'nt .hirifUi'Uon to thr Court in Oi^r* o/* oivr 
If*. 2.000 in mltir (Section lii and Iliilr 100). 

Wii' (07 W 71^ iW Winy lli') A. 

of and C.I). of ^ ^ do hereby nffree llint the Hanpoon 

Small C.m<e Court -hall have iuri-Hlictioii to trv tlti-* ‘•idt hroiipht by A. ll. 
npaiiist C. D. for under the proxiMomo of ®i>rfrnn ir» of the 

Hanponn Small Cau«e Court Act. lf>20 

AVitue-i'S our hamN thi« day of ]c| 

A. B. (or E.F., advocate for A. IJ.) 

C. D. (or G. H.. mlvocate for C. T).') 


APPEITDIX B. 


.'vvr/r of Frr* fn hr levied in fot Ilounrornt. 



AHidavit 




Sum* sno<l fur 

nnd 

warmnl 

to 

distmin. 

Oriler 
to sell. 

Commis. 

sion. 

Total. 

1 

o 

3 

4 

5 

Rs. R>. 

Rs. A. 

Rs. 

Us. A, 

Rs. A. 

1 and under u 

0 4 

0 8 

0 8 

1 4 

» nnd under 10 

0 8 

0 8 

1 0 

2 0 

10 nnd under lu 

0 8 

0 8 

1 8 

2 8 

15 nnd under 20 

0 8 

1 0 

2 0 

3 8 

20 nnd under 25 

0 12 

1 0 

2 8 

4 4 

23 luul under 30 

1 0 

1 0 

3 0 

5 0 

30 and under 35 

1 0 

1 0 

3 8 

5 8 

35 nrul under -10 

1 0 

1 8 

1 0 

G 8 

10 and under 15 

1 4 

2 0 

1 8 

7 12 

15 anil tmdor 50 

1 8 

2 0 

5 0 

8 8 

50 and under CO 

2 0 

2 0 

0 0 

10 0 

00 nnd under SO 

3 8 

2 8 

G 8 

11 8 

80 and under 100 

3 0 

3 0 

7 0 

13 0 

Upwards of 100 

3 0 

* 3 0 

7 Per 


centum. 


The nbo\e «cjde incluilc- all espens?::, except in siiita where the tenant 
<li*put'ii the landlord's claim and witnesses liavo to_ be summoned, in Avhich 
enso r.ieli summons in ca«es where the amount cliiimecl in Rs. 10 or under 
must bo p.iid for at four annas each, and twelve annas where tho ainounl 
claimed is above that amount ; and aI*o where peons are kept in oharpe of 
property di«tnuned. four annas per day must be paid per man. 


Forms 

In thi. Rangoon* Small Cavkj: Court. 
Form of Aftldavit {Rules 85 and 99). 


A. 11 Plaintiff. 

•erHH* 

C. D. Difo^ant. 

I, A. B. of III tho town of make oath 

(or idllrm) and -nv that C. D, .of , is 

30 < 
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justly in debtecl to in the sum of Rs. for 

firrenrs of rent of the liouse and premisses No. . in 

due for months, to wit, from . to 

at the rate of Rs, per mensem. 

Sworn or affirmed before me this day of 19 . 

. * Commh’iioncr for Oaths. 


In the Rangoon Ssiall Cause Court. 

Form of Warrant (Rule 86). 

I hereby direct you to distrain the moveable property of C. D. on the 
hou'-o and premises situate at No. , in for the sum 

of rupees, the costs of the <li«5tres«, aecordinff to the provisions 

of Schedule I, Part II, of the Rangoon Small Cause Court Act, 1820. 

Dated the day of 19 . 

Signed and sealed. 

To E. F. Baiti/r. 


In the R.vnooon Small Cause Court. 

Form of Inventory and Notice (Rule 91). 

(State particulars of Property seized). 

Take notice that I have this day seized the moveable property contained 
in the above inventory for the sum of rupce.s being the amount 

of months’ lont due to A. B. on and that unless you pay 

the ninount thereof, together with the costs of this distress, or ohtiiin an 
fiom one of the Judges or the Registrar of the Rangoon Small Cause Couit 
to the contrary, the same will be sold, pursuant to the piovisions of Schedule 
I, Pait 11, of the Rangoon Small Cause Court Act, 1D20, at (1) 
o’clock on the day of 10 . 


Dated the dav of 


To C. D. 


(Signed) E. F., 
Bailiff. 


APPENDIX. 

Rule 100. 

( a ) Suit hy Payee of Pro-note against SIaker. 

(Cause title ) 

Partiailars . a. P. 

Principal 

Interest 

Costs 

The plaintiff above-named states as follows: 

1. By a Promissory Note dated the day of , , , , ,i,„ 

unnoxed hcicto and marked with the letter A and duly executed i)> ^ 
Defendant In Rangoon for value received the Defendant promised to rj’J , 
the PlnintlfT or order the sum of IIb. on demand together with 

interest at the n\te of per cent per annum. 
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2. The Defendant hn*? not paM the same orany part Uiercof for except the 

sum of Rs. 19 now tluo to I’litintHr for principal and Ks, 

for interest). 

3. The sum of K®. for principal and 

Rs. for intcresL 

The PlaintifT claims judgment for the sum of Rs. ' nnd for 

cost, et<5. 

I, ./V. the PlaintifT nl)Ovc-nnme<l, do solemnly declare that I am personally 
acqmiinted with the facU of the ease and that the facta stated in this plaint 
are true to my knowlcflgc. 

(Signed) A. B. 

Plaintiff, 

(6) Suit bt Endorsee of a Pro-notc against Maker and Endorser. 

(Chuse tillc) 

Particulars. Rs. A. r. 

Principal 

Interest 

Costs ••• 

The PlaintifT nbovenamed states as follo\c8 

1. By the pro-noto datetl the day of _ annexed 

hereto and mirked TvUh the letter A, wVicli was. ns 1 am inlormed by C. D. 
an<l truly believe, duly oxccuteil by the first Defendant at Rangoon for value 
reeeivetl the said first Defendant promi«c<l to pay to the second Defendant the 
sum of R". on demand together trith Interest thereon at the 

rate of per cent per annum. 

2. On the day of 19 , the tecoiul Defendant duly 

endorsed the pro*note to me for valuable eonsidenttion. 

3. The sum of Rs. »s now due to Plaintiff for principal 

and Re. for interest. 

The Plaintiff claims judgment for the 8um of Rs. and for 

the costs, etc. 

I, A. B., the plaintiff abovcnamcil, do hereby declare that except ns to the 
matters stated to be on information and belief, \Yhich I believe to be true, I 
am personally ncquainte*! the facts of this case, and the facts stated in 

in the Plaint are tnie to my knowledge 

1 (Signetl) A. B. 

Plaintiff 

(c) Suit by Payee or Cue<jue against Drawer. 

{Cause title) 

Particulars R®. a. p. 

Pnncipal 

Interest 

Coste 

The PlaintifT nbovc'-nniTR-d state® as follows : — 

1. On the day of 19 ^ the Defendant 

for value rooeIv«'<l duly ®igncvl and dcliverwl to the Plaintiff the cheijuc, datcil 
tiio d.iy of wnd drawn on the 
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Bank for tho ^um of B?. which i5.nnnoxc*<l hereto nn<l 

marked with the letter A. 

2, On^ the dav of ilic said chciiue was duly presented 

to tlic said Bank and was dishonoimnl of which due notice wn« piven tO the 
Defendant 

3. The sum of Ks. is now due to Plaintiff for priiiotpal and 

B'*'. for inten'st. 

The Phuntiff claims judgment for the smw of K^. m\d for 

costs, etc, 

(d) Suit nv the Exhorsee or a Bill of Exoiianoe aoaixst thi: AtrxFTon 
AXD Payee. 

tith') 

«. Partieiihrfi. Rs. a. r. 

Principal 
Interest 

Co^ts • • 

Xolarfal charge - 

The Plaintifl' alxivc-nmncd slate? ns follow? : — 

1. Tlie Bill of Exchange datcnl the dnr of hereunto annexed 

nnd marked with the letter A was drawn hy X. Y. of Rpon the 

Defendant for the «um of Rs. pnvnhle three months after d^ 

with interest at the rate of per cent, per annum, nnd wn« ncceptwl hy 

the first Defendant nnd endorsed hy the second Defend.ant to the PlaiutifT. 

2. The Kiid hill was duly prv'sontctl for payment on the day of 
and was dishonourcvl and die Plaintiff has inenned die following Xotarini 

charges 

3. The sum of Rs. is now due to Plaintiff for prindpal and 

Rs. for interest. 

The Plaintiff claim* judgment for the sum of R*. and for costs, 

etc. 


t.e) Su^Dioxs (Rule- IfpO.i. 

{Giusf 

To A3, of ^addrc^^ and description of Defendant). 

AMiGroas has instituted a stiit against you under Part IJI of the 

Rangoon Small Cauae Court Rule? for Rs. " balance of principal and 

interest due to him a* the payee (or endorsee or as (he case may be) of a 
Pro-note (or Bill of E.xchnngc or hundi or ns the ca«e may he) of which a 
copy i« hereto anncswl, you arc hereby summoned to obtain leave fmm the 
Court to nppear nnd defend the suit In default whereof the Plaintiff will l>e 
on(itlo<l to obtain a decree for the said sura and cost* o« menlioncfl below. 

Leave to appo:ir may he obtained on an application to the Court supjwrtejl 
by affidavit showing that there i< n defence to the suit on the merits or that it 
i* rea«onnhle that you should Iw .allowed to nppear in the suit. 

The dav of 10 i? fixed for your npiKninuicc before the 

Judge of tin* Court nnd the svud application and affidavit 
in the ofiieo of the Regi<tmr ami conic? thenxif must Ih' pcrw^i on llie Plainlifi 
'•r hi* pleader not later than three clear day* Ivfor*' the said day. 
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ParifriiJarK of Cl'ihn. 

(A** slatwl in I’lnlnt.) 

frivfn nnOir my hind and tbo •>«»1 of tW Court Dii** dny ol 
10 . 

Chirf Clerk. 

XoTi>.-(l) If you admit the chin, you sltould pay the money into Court 
tORcthtr with the costa of the suit to atomI execution of the decree which may bo 
■Rainst your person and properly or boih. 

(2) The ndilrc«a for serrice of PtaintilT:— (iMJorf nddrets.) 


ORDER LIV 

The folloirio'i fhnll be in'^erled o« Order X7C; — 

''J~~Cln^sifieation of Ciril Peeord^ 

The rccortje of civil judicial procoo<liiip«, whether suits or cases, in all Civil 
C^urt«, other than Small Cau^e Courts and exclusive of suits and cnse« 
dispo«^ of under Small Cause (Court i>roce«lure by CJoiirts invested with 
Smtll Cau«G CJourtI jurisdiction, •»hall bo divided into the following four 
cla«6e« 

Cfass llocords of— 

(n) suit? nn<I ca«es nficcting immoveable property incltiding buifs for 
foreclosure, redemption, or sale, with tiic exception of cases on nn 
application for removal of attachment ; suits in which any question 
relating to a title to land or to some interc't in land, as between 
parties having conflictiog claims thereto, i<» in issue ; 

<b) suits in respect of tho succession to nn office, or to ostabli''h_or set 
aside nn adoption, or otherwise to cstahli«li the status of nn individual : 

(c) suits relating to public (rusts, charific*- or endowment®, and any 
proceedings ancillary to such suits. 

Clns? II. — Records of the following suits and cases, except ‘■uch of tliem a® 
aflect immoveable property : — 

(a) All suits and ca®es for probate and Jelter^f-administration and for 
the revocation of the came ; 

{!>) Ca«e« under tho Guardians and AVuixls Act, 1890, relating to the 
gu.irdi.inship of minors and the ndministnition of their property : 

(r) Gxse® under the Indian Lunacy Act, 1912, relating to the piianlian®hip 
of lunatics and the care of their estate® ; 

(d| Administration suit®. 

Note.— A n application by an execniot or administrator or by the guardian of a 
minor or lunatic, to sell, mortgage, etc., property belonging to ihe estate, is an appli- 
cation in the ca»e. and, together with all the prococdings connected with it. mu^t form 
part of the record of the case. 

i//.— Reeortl® of— 

(o) all «uit' which do not come under CI«®>. I or Cln— II ; 

(M ca-e- under the Sucee«<-ion (Property Protection) Act. Ihll • cuh- 
under the Surrr®sion Ortificule Act, 1RS9; ca®e« under Part* III and 
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IV of the* Land Acquisition Act, 1691 ; cases under tho Provincial 
Insolvency Act, 1920, otlier than tliosc in wUiclx tcccivcr^ appointed 
under that Act have transferred. or otherwise dealt with immoveable 
property ; ca^-oa under the Codo of Civil Procedure to transfer a 
decree w lien no applictvtion for CKccution )•? pending ; 

(c) cases on an application for removal of attachment in winch immoveable 
property is ooncerutd ; 

((^) such other case? as the High Court may from lime to time direct to 
he includeif. 

Note. — P roceedings under the Code of Civil Procedure for the restoration of a suit 
or appeal or for a reuew of jtidgmeiu, are procecdiugs in the suit or appeal and must 
fotiu part of the tecoid relaiuig ihtrcto. 

C/rtss 71’.— Peconls of— 

(rt) execution proceedings in which nny order affecting immoveable 
pioperty i-' passed ; 

(i) all other execution procee<Ung8. 

XoTE.— Each application for fxecun'on shall be treated as a goparate case, the 
record of vhich ehau include the pi|kts on all matters connected with the excentioo 
from the date on which the appiicalioo was preseutid nniil it is finally disposed of. 

In these rules the word ‘suit,’ ‘case’ or ‘proceedings’ includes an appeal, 

levi-ion or reference; and if a suit, case or proceeding comes umlor two or 
more of the above four classes', the record-* of such suit, case or proceeding 
-shall bo clnssifie<l^ under that class for which the period of pro«crration ri*- 
hereinbefore proscribed is longest. 

XoTn.— It is directed that Records of cases under section 14 of the Legal 
Praciitionera Act, 1S79, shall bo incltt(l«5d in Class III of the Rules for the 
Classification of Civil Records. ” 

II . — of I^ccords. 

‘2. Every lecord under Classes I, II and HI shall be divided as the trial 
pioceeds into three fde--. A, AA. an*l B provhlcd that if there are no documen- 
tary exhibits, the -VA file may be oniittcl. 

I'ile A shall ho called tho Trial Record and, in case? otlier than appeals 
-iiall contain bp»idcs the flvleaf with index of content? — 

(a) Diary. 

(h) Plaint or petition instituting the case. 

(/■) Plan's attached to the plaint to define the land sued for. 

f'O Li't of documents proiluecd with the plaint when not endoised ou the 
plaint, Onler VII, Rule 9. 

(r) Li'-t of document? rcHed on by plaintiff, but not pi-oduted, Onler VII, 
Rule 14. 

if) List of documents produced by the parties at the first hearing. Order 
XHI, Rule 1 (S). 

{g) 'Written statements or counter petitions of the partie®. 

(/A Petitions proceeding®, and onlers in interlocutoiy Llfftl 

‘■uminon'es on defendants and proccss-'crvers’ reports imdamU 

of proecs-sen'ors and indentifiers with tho ordf-r® of the 
thereon in ex jxirle cnecs 

<0 Opening iiroroo-lings. 
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(A) Owl cvKlcncc for plwutiff* tnkon in Court nnd ov\ couuni^'^ion. 

(l) Oral ovulcnco for dcfcntlanlf taken In Court nml on comini-slon. 

(m) Report of Comini«®ionor appointed under Order XXVI. 

(n) Aunnl of nrhitrntora or petition of compromise, 

(o) Report or nccount of n Receiver. 
ip) Judgment. 

( 9 ) Decree. 

(r) Final deci-ec in mortgjrge or a»lmini«tratioii Milt*. 

Copio® of order® and decree in appeal and icvision. 

(0 Ortler absolute for sale in mortgage c.a~c®, (ogctlier iritli piocliunation, 
®alc report, ortler of confirmation, and ccitificalc of bale. 

Tlie judgment of the Appellate Court, if anv, shall be fded after the decree 
and any further evitlcnec recorded and any fintUng of the loner Court, together 
aith tlic final order in appeal shall be file<l thereafter in tiiat order. 

File AA shall bo called the exhibit record and •‘hall contain besides the 
flyleaf and the table of contents : — 

(а) Li«t of document? admitted in evidence for plaintifl'.*' 

(f») Docuinent?ti’ admltte<l in evidence for plaintifT,* 

(c) LUt of doouuxeut® admitted in evidence for defendant.’!’ 

(rf) Documont?tt admitted in evidence for •lefendatif.’r 

File B shall be called the proce«® record and «hall contain beside® tin* 
flyleaf nitli table of contents— 

(p) Powers-of-attorney. 

( б ) Summonses and other pioce®ses and nffiiiavits relating theieto.S 
(f) List of \sitnc«®e®, 

(d) Petitions relating to adjournments, attendance of witnc**?® etc 

(c) Other papers not included m Trial Record 
(/■) letter®, etc., calling for.record®, etc. 

3. Every record under Class TV shall consist of two files. A and B File 
A shall contain beside® the flyleaf with table of content® — 

( 0 ) Diary 

(A) Application for execution. 

te) Papers ivceived from Court which passed the dcfree. Orrler XXJ. 
Rule 6 

(d) Plan® of land® to be attached. 

(c) Petition®, proceeding®, and orders in interlocutory matter®. 
ff) Petitions nbjeeting to the execution, other than claim® under Order 
XXI, Rule TiS, 


• Suhaiitut** ■‘defpnH'int’’ if di’fenilint b“gin9. 
t Pnh«t5fute “ptaintifT if defendant b»pns. 
it Dviimont® not nd-niitpd in eridrnce mn®t not be filed 
ehoiiM rctnrn«l to the p*Tiy who pmdnced ibent. 

? on dtfrrdnnts and pro<H'9>.90iTers’ reports 

serrers tind itifiitificrs with the orders of ibe 0)ait Ihmon 
be on the A file 


with the record, but 

and afildarits of promt® 
in rr pnH- cases should 
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((/) Wnrraiil'> iiml prohibitory orders issued to' cflcct execution by 
nttnehment or dcliverj' of property, nnd r€-tuni« thereto. 

(h) ■\Vnrrant of sale. 

(i) Proclflination of sale. 

( 7 ) Report of result of sale. 

(A) Order confirming sale. 

(0 Copy of certificate of sale. 

(m) Applications for payment of money in deposit and the orders 

thereon. 

(n) Receipts or acknmvledgments of satisfaction. 

( 0 ) Final order. 

f/d Copy of order in appeal or levislon. 

File 35 shall contain all other papers. 

4. The A file of the trial record of an Appellate Court ‘thall contain, 
besides the tlyleaf with table of content^— 

(а) Diarj-. 

(б) Memorandum of appeal, 

( 0 ) Copy of judgment and decree of lower Court. 

(f/) Written statements, If any. 

(c) Petitions proceedings, and order* in intcrlociifor>’ matters. 

(j) Oral evidence, If any. 

(ff) Judgment 

ill) Decree. 

(f) Copy of judgment and decree In second appeal or revision. 

The B file shall contain all other papers. 

o. The record of suits decided by Sm.all Cause Couits or tried under Small 
Cau*e Court procedure, slmll consist only of one file. 


APPENDIX i;. 

Form Ho. 5. 

In the heading of Form No. 5. for ike U'ords and figures “Order 3l, nile 6,’ 
(he H'ord and figures “section 41" shall be substituted. 

Form No. 15A. 

'the following shall be inserted as Form loA ; — 

No. 15A. 

Form of Ttcceipt for moneg deposited in connection with the attachment af 
propel tg together with ' Notice to Decree-holder. 

In the Court or 

Executiok C.\8k No. op Ifl . < 

lersui 

RercIvM the si.in ot E». . on account of tho follolviiK; 

expenditure to be incurred in connection with attachment of property a* p 
list appended. 
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Praxes Fees Rulca— Rule 
•15^0-) (6) (,•,•) (2)-tl7 (/) 

If) (ii) (2| 


1. Cintody fees .... 

2. FcetlinK charges 

Z. ConTcyance chatgea . 

.1. Olher expenses (to be specified) . 


Total 



X. B. The Decrceholder is hereby warned that the sum deMsltcd by him for 
reenrring charges will be cthansted on ihe day of 

19 , and that unless a further doposit is made licforc that date the attachment will 
cease. 


Dato<l this ‘l«y of 19 , 

Lhl of rro}>trly to he ottached. 


•Strike out if used in Courts oth»r than ths flisjh Cjurt of Judicature at 
Rangoon, and the Small Cau«e Court, Rangoon. 

tStrike Out if used in the High Court of Judicature at Ran<T>on and the Small 
Cause Court, Rangoon. 



RULES MADE By THE CHIEF COURT OF OUDH 
UNDER SECTION 122. 


(Approved by the Local Government on April 20, 1927. Published in the United 
Provinces Gazette on April 30, 1927, under Section 127 of the Code of Civil 
Procedure.) 


FIRST SCHEDULE TO THE CODE OF CmL PROCEDURE, 190S. 


ORDER m. 

" Role 5. 

Fbr iha u'ords “on the ^leaJer of any party” suhsUtuie the worda’' on a 
pleader who has been appointed to act for nny party.” 


ORDER VT. 

Rule 1. 

7b suh’Tule (2) add the following words : — “and except with the permission 
of the presiding officer, for reasons to be recorded, no plaint shall be admitted 
until the necessary process-fee has been paid into Couit,” 


ORDER T. 

Rule lA. 

Add a new suh-ruU (lA) after sub-rule (1) as follows : — 

“(lA) A party shall file with his application for the issue of a snminous to 
the defendant or opposite party a printed summons form, in duplicate, one 
part being in the Urdu and the other in the Nagri character, duly iilled ^ 
except in respect of the date of appearance and of the summons, m a bold, 
clear and easily legible handwriting ; provided that — 

(o) if the party to be served is a European British subject, the party 
applying for the issue of the summons shall file a special torm 
which shall be filled up in English, and 

(h) the presiding officer may, in his discretion, direct that such forms m 
general or that aiw particular sucli form be filled up entirely m 
the office of the Court” 


Rule 2. 

Omit the v'ords “or, if so permitted, by a concise statement.” 
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Kalo 15. 

For Ihr trorxh “when' in nny fuU the ilefcndant cannot lie foiinil’' 
Ifi" tcord'i ‘wlicn' n ha^i hwn h-ikmI to .n defendant on the 

institution of a puit and ho in ah«eiit from the nddrc«s Ptated in the 
summons,” 


Bale 20A. 

R'tircen riiJr.-i 20 and 21, in^frt thf folloiring ', — 

‘20.V, (f) 'Whero the defendant reside^ in Briti«h India oiit«tde the jirovince 
of Oudli and within the limit-* of hejidqaurtor^ town of a district in that 
province, a «nminon3 may bo «erve«l on him by regi'*tercd post, and in this 
cd«e, where an achnowletl^ment purporting to Iw si'inoil by the defendant or 
an endorsement by a postal servant lh.it the defendant refiiaeil service has 
been rcceivcil, the process shall, unless tlie contrary Is proved, be deemed to 
have been --erved. 

(2) ^Vhero the registered address of the ilcfcndant or onposite party, ns 
definol in Onlcr VIII, rule U, is within the limits of a headquarters town or 
of a municipality of In'lia (mcludins Burma) or Ceylon, a notice, summons 
or other process may be sen-od on him at that address by registerwl post and 
such service shall be deemed to be as eflectuol ns if the notice had been 
personally served 


Etde 25.. 

SubstituU the word •‘may” tn place of the word “shalL 


Bale 26. 

In rule 26 (b), after the north “the summons may,” insert the ivords “in 
addition to, or in substitution for, the methotl permitted by rule 25.” 


Bale 27. 

* Insert the word “air” between the icords “military” nnrf “or”. 


Buie 28. 

• Add the foUoiciwj as 2S (a) and re-nitinber the present ruh as (b) 

“(a' Where the defendant is an officer in his Majestj-’s militarj’, naval or 
air forces, the Court shall send the summons direct to him for service together 
with a copy to be reUmeil by him.” 


ORDER VIL 
Rule 9. 

hi rule 9 fl ', for the irords “and if the plaint is admitted shall present,” 
^uhstUule the it'on/.-i “and sh.iU, at the same time, pn?sent.” Also delete the 
words “unless the Court .present such statements” as well 


• The imeadment was provided for by Act 10 of IV37, 
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(IS snb-ruks (2) ami (3), and renumber sub-rule (4) as sub-rule (2) (kktiuj fhe 
words “or statement^.” 


Role 14. 

Substitute the following for rule 14 (2) : — 

“14. (2) Where he relics on any other tlocuments ns evidence in support 
of his chum, he shall enter nil of them in n list to be added or annexed to 
the plaint and shall produce in Courts when the plaint is presented, such of 
them ns arc in his possession or power. In regnrd to the documents not m 
his possession or power, he sh.all, if possible, stnte in whose possession or 
I>owcr they nrc, nnd shall cause them to be summoned for production before 
the Court on n date to be fixe<l by the Court for tlie purpose. 

Explanation . — A certified copy of a public document is a document ‘in 
the poucr’ of n party, but where a document is in the possession of n person 
other than the plaintiff, it will not be deemed to be ‘in the power’ of the 
plaintifT.” 


Delete mle 15. 


Rule 15. 


Roles 19 to 27. 

.ddd the following rules 

“19. Every plaint or original petition shall be accompanied by an address 
at which service of notice, summons or other process may be^ made on the 
plaintift or petitioner. This address shall be called the ‘registered address, 
and service thereat shall be deemed to be sufficient service. 

20. Any part}’ subsequently added as plaintiff or- petitioner shallj in like 
manner, file a registered address at the time of applying or consenting to oe 
joined as plaintiff or petitioner. 

21. A registered address shall be within the local limits of the District 
Court within which the suit or petition is Wed. if the plaintiff or petitioner 
resides or carries on business within those limits. 

22. If u plaintiff or petitioner fails to file a registered address ns required 
above, he shall be liable, at the discretion of the Court, to have his suit 
dismissed or his petition rejected. 

An ortler under this rule mav he passed by the Court suo nwtu or on the 
application of any party. 

23. Al'licre the registere^l address of the plaintiff or petitioner is 

the limits of a headquarters town or of a municipality of India fmcludin? 
Burma) or Ceylon, a notice, summons or other process may be served on 
him nt that nddre«s by reglstereti post and such sor\*ice shall be uoenic<l * 
bo us cflectiial as if the notice or process had been personally serveil. 

24. In nil cases to which rule 23 does not appl)-, ^^here a plaiutifi or 
petitioner is not found nt his registered address and no ngent or ndult nuu 
member of. h[s family on whom a notice or process can bo sen'cd is 

a copy of tlie notice or process shall be affixed to the outer door of tlte ' 
If, on the date fixed, such plaintiff or petitioner is not present another < 
eiiall be fixcil nnd a copy of the notice, summons or other process slifUl 
hcnt to lii« registered address by registered post, and such service shall oc 
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dccmoil to l>c rfTpctual no if lh»* notice or procc«<» had l>ocn pcr'onnlJy 
pcrvoil 

25. Whenever a plaintitT or |>elilioncr Im*’ enpnscil a nlender to net for 
him, a notice or piwe*'^ for service on him fhiiU be pcn'oti in the manner 
prc«cril)o<l by Onler III, rule 5, mile'*<i the Court directs Pendee at his 
registercil ndiire*'^ ; 

Provided that, wlicro a notice U Pcrvo«l on n jdi*adcr under the above rule 
he shall be piven sufTicicnt lime to communicate vith his client and to 
receive instruction* 

~-Whcre 10 day.-** time has boon allowed under tliis rule, this 
shall DC deemed sufficient time within the meaninp of this proviso in the 
absence of an npplic.ition made within such ten days by the pleader concemetl 
for further time. 

26. A plaintifl or petitioner who wishc.s to change hi* reglsteretl address 
shall file a verified petition, and the Court shall direct the amendment of the 
record accordingly. Xotiec of such petition shall be given to such other 
parties to the suit or procce»linps as the court may deem it nccessarj’ to 
inform, and may be cither sen'C<l upon the plc.ader for such parties or be 
sent them by regi^tcreil post, as the Court think* fit. 

27. Nothing in rules 19 to 2G shall prevent the Court from directing the 
service of a notice or process in any other m.^nner, if, for any reason, it 
thinks fit.” 


ORDER Vm. 

Role 1. 

Add the following <m rule 1 (2) and read the existing rule 1 as rule 1 (1) 

“1. (2) The defendant shall file with his written statement a list of all 
the ducuments on which he relies ns evidence in support of his case, shall 
produce with the written statement such of the documents as are in hi* 
possession or power, and shall cau«e the others to be summoned on n date to 
oe fixed by the Court for the purpose. 

Explanation . — A certified copy of a public document is a document ‘in 
the power’ of a p.irty, but where a document i* in the po=*c?sion of a person 
other than the defendant, it will not be decnieil to be ‘in the power’ of the 
defendant ” 


Rales 11 to 13. 


Add the foltowmg rules : — 

“11 Every defendant in suit or opposite party in any proceeding shall, 
on the first day of hi* appe.iranec in Court, file an aihlrc'S (to be cidlcil the 
‘registered addn.‘«^’) for service on him of any subsequent notice, summons or 
other process ; iiikI, if he fails to do so, sh.iU be liable, at the discretion of 
the Court, to have hi* defence or reply, if any, struck out, and to be pheed 
in the same po*ition a* if he had made no defence or reply. 


An onler under tin* rule may be passetl by the Court suo moUi or on the 
application of any party. 


12. Rules 21, 23 and 25 to 27 of Order VII shall apply, so far as mar 
be, to addresses for service filcil under the preceding rule, and rule 24 shall. 
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in the same manner, apply but ns if the words at the beginning, *10 all 
cases to which rule 23 does not npply’ were omitted. . 

13. Nothing in rules 11 and 12 shall apply to the notice prescribed by 
Onler XXI, rule 22.” 


ORDER IX. 

Rule 13. 

In nth 13, bcticccn the iiords “was not duly sor\'ed or that” and the u'ords 
he was prevented by any sufficient cause.” tn^ol the words “notwithstanding 
due service of the .summons,” and at the end of the rule add the folloicing 
proviso : — 

“Provided also that no cx pnrfc decree shall l»c set aside v\nder this _ rule 
on the ground that the summons was not duly served, if the Court i^ satisfied 
that the defendant had information of the date of hearing .sufficient to 
enable him to appear and answer the plaintifl’s claim. 

Explanation . — Where a summons has been served under Order V, rale 15, 
on an adult male member having an interest adverse, to that of the defendant 
in the subiecUmaltcr of the suit, it shall not be duly served within the 
meaning of this rule.” 


ORDER Xin. 

Rnle 1 

For rule 1, siibstitute the following 

1. (2) The parties or their pleaders shall produce or cause to be 
produced, on the date fixed by tho Court, under Order VII, rulo 14, and 
Order VIII, rule 1 (2), or on any subsequent date which may bo fixed by 
the Court for tho purpose, all the documentory evidence of every description 
in their possession or power on which they intend to rely, and which has not 
already been filed iu Court, and all documents which the Court has permitted 
or ordered to be produced. 

(2) The parties or their pleaders may also file, with the permission of the 
Court, either on the date of l>caring or any subsequent date to he fixed by 
the Court for tho jiurpose, a supidementary list of further documents on 
which they iiitoml to rely, and such documents shall be produced by them 
within the time fixed by the Court. 

(5) The Court shall receive the documents so produced, provided that 
(whenever the documents are produced at any stage of the cause) 
accompanied bv an accurate list thereof prepared in such form as tlic Chief 
CJourt may direct. 

Explanation . — A certified copy of a public document is a document ‘in the 
powor*^ of a party, but where a document is in the possession of a person other 
than the plaintitf or defendant it will not be deemed to he ‘in tho power 
of the plaintiff or defendant” 


Rule 4 

hi rule 4 (1) (il) imert the xvords “in the Judge’s owii handwriting 
hcfii'cen the words “statement” and “of its having been so admitted.” 
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ORDER X\n. 

For rule 1, fruh’ttHutr ihc foUon'ing : — 

“ 1. (i) Tlic Court may, in .any suit or cla«^ of suit®, require nny party 
to file by i\ (l.uo to bo fixo<l by the Omrt, n list of witnesses whom he 
proposo'5 to proiliico ; and may,* if nece^-'ary, direct that sucli li^t be kept in a 
sealed cnveloi>o for eucli time the Court considers ilc^iirable, 

Whore such n li«t ha'^ been calle*! for from nnj' party, the latter shall not, 
except for «pecial rea^ona, be pormitle<l to summon or produce as witness aqy 
person who*e name has not been onferoil in the list. 

(2) Subject to the provisions of .siih-rule (/) the parties may, after the 
suit is insfitute<l, obtain, on appliction to the Court or to .such officer as it 
appoints in this behalf, summonses to persons whose attendance is required 
either to give evidence or to produce documents. 


Rule 8 

Add the following proivvo^ ■— 

“Provided that nny party may, with tlie sanction of tlie Court, himself or by 
his agent cfTect senneo on his own witness, as if he were an officer of tho 
Court ; but in his Citse no diet money paid to a witness by a party or by his 
agent shall be included in tho costs of the suit unless the witness verifies such 
payKvaut before aw ottveet of fUo Court. 

Provided also that tho special procorlurc for the service of summons upon 
defendant under Order V, rule 29A (/>— sluill not apply to service of summons 
under this orcler.” 


ORDER XVn. 

Rule 2. 

To rule S add the following as sub-rule (S), and read the existing rule 2 
as 2 (1) : — 

" (5) "Where before any such day, the evidence or a substantial portion 
of the evidence of nny party has been recorded, and such party fails to appear 
on such d.iy, the Court may, in its discretion proceed with the case as if such 
party ivero present and may dispose of it on the merits. 

Explanation . — ^No party shall be deemed to have failed to appear if he is 
either present in person, or is represented in Court by his agent or pleader 
though engaged only for the purpose of making an application." 


Buie 3 

For the existing rule 3, substitute the following . — 

“ 3. Where nny party to a suit to whom time has been granted fails, 
without reaeonnble excuse, to produce his evidence, or to cause the attendance 
of his witne==es, or to comply with any previous order or to perform any 
other act nece««arv to the further progress of the suit for which time has 
been allowe<l the Court may, notwithstanding such default, and whether such 
parly is present or not, proceed to decide the suit on the merits.” 
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ORDER XXI, 

Rttio 6. 

In nih' H, for tlir iroril ‘'illstrlt't’* ii'herr it (uriirn nflrr (he ii'oxln “ Hiimi 
(tnil " iliirou'iit" rciitl " pnivnic*'.*, 


Ralo 0. 

'Ih ml' (I, odif the follitu'iuij m mih^mle ^2) and rC’iiutiiher 6'<«s (> 

*■ ^. 7 ) ftiii'li mill mny, nt thu ro<|iii’Ht of tlio dccmvholdt’i, 

1)0 liimdod nvor l») liini or fo huoIi |)or!<(m as ho iipjtoinli*, hi a hOiilod covor tc 
lin talvoii to tho ('imrt to which they an' to ho Hciit." 


Rulo 11. 

In riih' II, fur rf »»'>’'* (0 of snh~rfil>" (2) tnihdilnte (he folhirinij - 
“(/) tho dtdo of till' hiot application, If any.” 


Rule 17. 

in mh 17, fnih’nilr (1). ilrlele (he /a</ f^enleneo U^innimj ii'illi (hr ^ u’oid-» 

'and, if they " nnd cm/i7»// tritli (he ii'ordu “ to 'holWcd hy it,” 

hiihlitnte (hr ftflluirlnif i-eninire in hen thereof 

“and If they have not boon winpliinl with, tlio Court inav allow the dcfivt 
to ho it'incdiod then and (liciv, or may fix a tiino within whlcli it nhomd iio 
i^'nu'dh’d } and, in caso tho <h'Oix'o*iiohlor falls to remedy tho defect whhln f'lR'h 
tlnns tho Court may ivjoct tho applleaflon.” 


Rule Sd. 

In rule 32, for (he wonht " ouo year.” ic/icrcirc (hetf oerttr in Ihix rule, 
rend (he trnrds threo year.” 

To (2) of thin rule add (he folhunug jtrori^o i— 

‘■rroviiUsl that no onlcr for tUo cxccutiow of a d«T«.'e shall ho iavidid by 
n-ii'on of tho omNsioii to is*mo a notin' under this rale unless the JiHlffinent- 
dobtor has Mistainod snhstanlial injury hy n'a«'On of such omission. 


Rnie 94. 

In rule 2i (^^) n/ler (he u' 0 }\h at the end of the mily-riile, 

"bo e\(vnt»'d’' <idi? the troriU “and a day sbnll bo spmrusl on or behw 
which it Hhal! ho n'fnriUHl to Court.” 


Rule 95. 

For the cj.|sO'»)t; rule (2) ftuhHitnIe the foUmrituj :~ 

“(1’) When' the oudorsemout is to tlm efTcot tl«U such oflicer is unable 
to e.xiH'Uto the process, the Court may examine, him pen'onally or upon 



ATI’. III.— oi‘nH riiir.r nrixs ( ) 

affij.ivit touching hi« aU'‘p»'i! innitilitf, nii'l in.iy. If h tliliik-* fit, 

Ati'l cfimin? n< t'l «u?h innfiifity, nii-I “Inll nvopl tli‘’ 


Rale 20. 

In nil': 2G (.1) for tfi' H'onh Vi* Cwirt miy'’ mi th‘ “ih,. Cmrl 

shall, unless poo .1 c.iu*c to din contrary shown.” 


Rale 31 

In Tuk 31, (i) nnl (3), for th'i tconli Nix nioiitl^''^ snbiHlitk tUf 

tconLt “throG moiiiln or «uc!i further time fti the Court luiiy, itj miy 
ca<<?, for poo<l cau^e «Ijowii, iliri'Ct” 


Rale 32. 

In rnk 33 (t) for tU* winli *^ot|ij yoir* 'iu'i>tilii'r th* u'orili “llmv 
months" <il the ru'l of thr sul^-nik mVl t/i' iconli “iiiul llio Court may 
aUo, for good cmsii «howu, extend tljo tuno for th'* ntturliineiit n'miilnliig hi 
force for u porio'l not vxcooiHiig one yciir.” 

In rule 33 (4) for (hr iconic “ono year" suhiUtnlc (hr irorih “tliroo tnoiUha 
or such further tiiiiu niav huve been fixed by the Court under tho previous 
siib-rule." 


Rale 30. 

In rulr 30 (.'ij tlrlrie (he tcordi “In th© ch’11 prison " 


Rule 53. 

In inlc 33, '.nh-nth (1) (b), in ihe tkinl hue nii't in '•iib-rnle (4) in (hi: 
cijhlli lini, after (he worth “to such other Court" add the «'o»rf5 “and to nnj* 
otlicr Court to which tlio decres has boon transforretl for execution.” 

In siih-rule (0) for the jponh “after receipt of notice diereof” rcndjiie 
word'- “after receipt <>f iiutico, or with tlio knowletlgo thereof” 


Rule 54. 

To rnlr 34, a-ld (hr followin'; aub-nile (3) : — 

“(?) Tlie ord<T "li.ill talc© edert as against purchasers for value in gooil 
faith from tiu* d.il*- w!ii-n u copy of tho order is affixed on tho property, and 
agaiii't all othr-r traiisfiTi'‘'s from tho judgment-slebtor from the date on which 
such onl<T IS m.i'l"" 


Rule 55 

For riilr 7 7 siihilitutr the foUmdng — , ' ' 

(1) WluTo an application has been made to tho Court under Mceimn 
73. -ub— cction (/), for rate.able distribution of ns.<ets in respi-ot of the (iroperty 
of a judirment-tlohtor by a person other than tlie holder of lli<* d'■«•re<l fnr (!iti 

32 
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execution of which tlie oriffinal or»ler of ntUichment was pa5«o<}, notice shall 
be sent to tlio sale officer oxceuting the ileerec. 

(2) 'Whorc- 

(o) the amount tlecrced (which shall incluilo tho amount of anv Jeeree 
passed against tho same judgment-debtor, notice of which has 
has been sent to tho ealo ofTcer under sub-rule (/)], witli costs 
and all charges and expenses resulting from the attachment of 
any property arc paid Into Court, or 

(A) satisfaction of the decree [including nnv decree passed against the 
sonto iudgnicnt-<?cb(or, nod'eo of which lias been sent to the sale 
officer under snb-ntlo (1)], is othenrise nia«lo through the Court or 
certifie<l to the Court, or 

(c) the decree [Including any ticcreo passe^l agsiiiift the same jiidginent- 
debtor, notieo of which has been sent to tho sale officer under 
sub-rulo (/)], is set aside or reverse^!, tho attachment shall bo 
deemed to bo withdrawn, and, in tho case of immoveablo property, 
tho withdrawal shall, it tho judgmcnt-ilcbtoc so desjrcs, tw 
proclaimcfl at his expense, and a copy of the proclamation shall 
DO afiixc<l In the manner pro3cribe4l by the last prcc(Hhng nue. 


Rttlo 57. 

For rule d7, .■iub-ttiiulc Ihe fotloiviny 

“07. AYhero any property luis been attacbe<l in execution of a decree, and 
tho Court for any reason passes an onlor dismissing tho execution application, 
tho ^tirt shall direct whether tlio attachment shall contimio or cease. If the 
C^urt omits to make any «ueh direction, tho ntMchmcnt shall bo d«*njc«l la 
subsist.” 


Rule 68. 

In mu' oS nd'l the following wonbt to sub-ruh (2) 

“or may in Its discretion mnko an onlor postponing tho delivery of the 
property after tlio sale ponding such investigation. And in no case shall the 
sale become absolute until the claim or objection has been docide<l.’' 


Role 69. 

In ruU as for thr worth “fifteen days” trad the uords "seven days,” 


Role 69. 

(2) for wonl "seven” rrrvl.lhe wont "fojirteen,” and odd thr 
foWowtng proviso : — 

^ “l*rovidc<l that where the principal judgmentrilebtor or one of Uic principal 
J’l'dRment-ilcbtors, if there are moro than one, appftirs and gives his consent, 
tno Court may lUsponso with tlio consent of the other judgment-debtor or 
ludgment-debtois who have failed to attend In answer to a notice is-niwi under 
rule GO. 
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Kttle 72. 

Fhr rule 72 (1), siihsliliitc the foltoicing : — 

‘72. (7) The holder of a decree, in execution of which property ?old, 
■shall be competent to bid for, or purchase the property, provided that the 
judgment-debtor may, by application, fiupporte<l by an affidavit, apply to the 
'Court to debitr the decrco-holdor from purchasing the property; ana the Court 
may, on such application, either debar the decree-holder from purchaaing the 
property, or gnint permi®«ion to do so on such terms as may seem ju®t.” 

In sub-nili C>J for ihf tcorrfs “with such j>ermis«ion” real the trorilt “the 
propert)* sold.” 

Delete siib-rute (3). 


Hule 7 . 

In rule 75 (2) after the word.-} “being stored” insert the words “or where 
it appears to the Court that the crop can be sold to greater advantage in an 
•unripe state.” 


Rule 84. 

7b rule 8t (2) add the following 

‘Tho Court shall not dispense with the requirements of this rule in a case 
In which there is an application for rateable distribution of a«*ct«." 


Buie 89. 

In rule 89, sub-rule (1), for the words “any person . . . before such sale.” 
read the words “the judgment-debtor, or any person deriving title through the 
judgment-debtor, or any person holding an interest in the property.” , 


Rule 90. 

7b rale 90 add the following second jmntso : — 

“Provided also that no such application for setting aside the sale shall be 
•entertained upon any ground whicn could have been, but was not put forward 
hy the applicant before the commencement of the sale.” 


Rale 92. 

In ruU 92, sub~rule (1), after '.the irorrfs “the Court shall,” insert the u-ofds 
.ubject to the provisions of rule 58 (2).” 


Rule 98 

In rule 9S, after the tronfj “at his in-tigHlion,” tchtreicr they occur, 
insert the irorifs “or on his behalf," and after the tcords “ihirty days” at 
the end of the rule, add the uvrds “and may order the person or persons 
whom it holds res^nslble for such resistance or objections to pay jointly 
or scvondly in addition to costs, reasonable com{>ensaUon to the decnxsholder 
for the delay and expense cau«ed to him in obtaining possession. The 
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,' ' , / ' ' ' • ■ f Rtile 99. ■ . ! . , ‘ I ' • I .•'*’, 

reru1^il^\^^A m tracA'c/s “(other ’ than the judgment^ebtor)’^ 

95 Ld 98W0’’^“''^*^ ’ “(oUier\lhfln. the persons , mehtioned in rules 


•) '• 


Rules 104 to 113. 


Add Vie following rules : — 


Court niaj’, in the. case.' of any debt due to the judgment- 
cledt(3r (other than a debt secured by a mortgage or a charge on a 
negotiable instrument, or a debt recoverable' only in a revenue court), or 
any moveable propertj' not in * the possession of the judgment-debtor, 
issiie a notice to any^ person (hereinafter called the garnishee) liable to pay 
such debt, or to deliver or account' 'for such moveable property, calling upon 
him to apjiear before the Court and. show cause why he should not pay 
or deliver into Court the debt due-from’ or the property deliverable by him 
to such judgment-debtor, or so much thereof as may, be sufficient to satisfy 
the decree and the cost of e.xecution. ' \ ‘ 

105. If the garnishee does!* not forthwith' or- within such time as the 

Lourt may allow, pay or deliver ..into Court the amoimt due from or the 
pr^erty delivemWe by him to the judgment-debtor, or so 'much as may be 
sumci^t to satisfy the decree and the cost-of execution ,'and does not dispute 
his^ liability to pa}' such debt or ’deh’ver such moveable property, or it he 
does not .^appear in’ answer to the-’ notice .theii-^the Court may order the 
garnishee to. comply ^with th'e (ferms of ‘.such notice,' anil on ,such order 
execution may issue as’though such 'order '■were ’a decree 'against him. •' ‘ ' 

106. If the garnishee disputes bis' ILabUity the Court, instead of inking 

such, order, may order that any issue or question necessary for determining 
nis liability be tried as though it ‘.werer'an issue in a suit^ and upon the 
determination of such issue shall pass, such order upon the notice as shall 
be just ' \ ‘ ‘ ‘ ’ , ' • . ' . I V 

107. Whenever in , any proceedings , under; these rules, it .is [alleged or 
appeMS to the Court to be probably that the. debt or property 'attached or 
sought to be attached belongs to some third person or that any third person. 
flf.* f- or charge upon, or an' interest in it the Court may order such 
tarn; person to appear imd state the nature of his claim, if any, upon such 
tient or property and prove the same,df 'i 


of such third 
reasonable. 

nf Payment or delivery made 'by. the gnmhhee’ whether in execution 

order under tlie.«e rules or otherwise ' shall >be lo 


108. After hearing such third' person, and any other perk>n who' may 
UDSequently be ordered to appear, orbin' the ' case ' 'of such third' or other 
person not appearing when ordered, -the- Court may pass such order as is 
erembefore_ provided or make such other order as it shall think fib upon 
•uen tenns in all cases with respect-, to the lien, cliarge or interest, if any, 
other person "as ‘ to such Court shall seem ju«t and 
f 


a valid discharge to 
or any, other person onlered to ‘ajipear 

, leUvered' -i.— i 

ide or reverseil. 


, . -X..MVX riues or 

him as against the judgmentolebtor, , „ 

of amount paid, deliverw^ or realized nlthoiigh'such order 

m the judgment may 1)0 set n»ide { ’ ‘ ^ 
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( 2 :^ 3 ) 

110. Debts from n firm cftnyine on business wiililn llie 

of the Court may nltacluxl under these nilcs,^ although one or mor** 
members of such firm may he rc«idcnt out of the iuri®diction ; 

Providetl that any person Imviiiff the control or management of th^ 
partnershin business or any member of the firm tiiUun the juri*<Hction i* 
servetl ■with the garni«hce order. An nppenmnee by any memlier pursuant 
to an order shall be sufiicient nppeamnee by the firm. 

111. The costs of any application tinder these rules and of any 
proceotlings arising therefrom or incidental thereto, or any onlcr made 
thereon, shall be in the discretion of the Court. 

112. (!) 'Where the liability of any garnishee has been tried and 
defennined under these rules, the onler shall have the same force, and be 
subject to the same conditions as to appeal or othcreiso a< if it were a 
decree. 

(2) Onlers not covered by sub-rule (1) shall be njipcalable as onlcrs 
made in execution. 

Illustration. — An application for a garnishee order is dismissed either on the 
ground that the debt is secured by a charge or lhal there is no piinia facto 
eridence of debt due. This order U appealable as an order in execution. 

113. All the rules Sn this Code relating to service upon cither plalntifis 
or defendants at the address fded or subsequently altered under Onlcr VII 

. or Order VIII shall apply to nil proccetUngs tahen under Onlcr XXI or 
section 47.” 


ORDER XXV. 

Rule 1. 

To ruU 1, add sub^ruk/t (4) and (0) 

‘‘■(4) Where the plaintiff has, for the purpose of hplng financed in tho- 
suit, transferred or agreed to transfer any share or interest in Uio proiiorly 
in suit to a person who is not already a party to tho suit, tho Court may 
order such person to be made a plaintiif to the suit if ho consonts, uml 
may either of its own motion or on the .application of any defendant, onler 
such person within a time to be fixed by the Court to give security for the 
payment of all costs likely to be incurred by any defendant. In ca«o of his 
default, the Court may dismiss the suit so far ns his right to, or inten''*t in. 
the property’ in suit is concerned, or may declare that he shall ho dcbarml 
from claiming any right to, or interest in, the property in suit. 

(5) If such person declines to be made a plaintiff’, tho Court may 
implead him as a defendant and may onlcr him, within a timo to ))t> lixell 
by the Court, to give security for the payment of all co«ls likely to he 
incurred by any other defendant. In case of his default, tho Com I miiy 
declare that he shall be debarred from claiming any right to, or iiiti’i\''-t In, 
tho property in suit” 


ORDER XXVI. 

Rale 18 

lit rule 18 (1), aflcr the tctyrjjt “ag«*nts or pleaders” suhylilulf a rouitwi 
fer the full flop, and add (hr follotniiy irtrrds 

‘•and shall direct the party applying for tlie examination of the wilne-*, ot 
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in its discretion any other party to the suit, to pupply the Commissioner with 
a copy of the pleadings and issues.” 


ORDER XXXII. 

Rule 3. 

Add the following provi<>o to rule 3 (4) : — 

“Provided that if the minor is under ten years of age no such notice shall 
he issued to him.” 


Substitute the following for rule 4 — 

“4. (7) Whero n minor hao fi Euartlmi. appointed or declnred by competent 
authority no person other than such guardian shall act ns nest friend, escep 
by leave of the Court. 

(3) Subject to the provisions of sub-rule (1) nny person wbo. is »' f“™' 
mind and has attainwl majority may act as next fnend of a "'•por* 
interest of such person is adverse to that of the minor, or he is a act h 
or the Court for other reasons to be recorded considers him unnt to act 

(3) Every next friend shall, except ns othenvise providetl by ® 

of this rule, be entitled to be re-imbursed from the estate of the minor a j 
expenses incurred by him while acting for the minor. 

00 Tlie Court may, in its discretion, tor reasons to be 
of the suit^ or compensation under section 35A or section 9o against t 
friend personally ns if lie were a plaintiff. . 

(d) Costs or compensation awarde<l under sub-rule (4) shall 
able by the guardian from the estate of the minor, unless the decree . p - 
directs that tliey shaU he so recoverable. ” 


Rule 4A. 


Add the following rule 4A ’. — - - 

“ 4A. (1) Where a minor has a guardian appointed by j*.^^for”he 

no person other than such . guardian shall be appointed his P'*}*‘v*"i* 
suit unless the Court considers for reasons to be recorilw, that it i. 
minor’s welfare that another person be appointed. 

(2) Where there is no such guardian, or where the 'the 

guardian should not be appoint^, it shall appoint ns guardian for in 
natural guardian of the mmor, if qualified, or where there is no such ^ 
the person in whose care the minor is, or any other suitable nn 

notifie<l the Court of his willingnes'^ to act, or failing any sucli p ■ » 

officer of the Court 

Explanation . — An officer of the Court shall for the purposes of tlii‘> sid’-ml 


legal practitioner on the roll of the Court 


hxplan 

incliKic a „ . . . . 

(2) No person shall without his consent be appointed guardian 
provided that In all cases tlie consent of such person shall be prcsuniw , ‘ ' 

within fifteen days of ivceipt of notice from the^ Court, ho notifies t® notice 
his refusal to accept appointment n*! such guardian. ’ Kcfii®al to accop 
sliall he presumed to be refusal to act 
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• (4) Where nn officer of the Court is nppointotl guartlian /or the suit unclcJ 
sub-rule the Court may direct that the costs to bo incurrwl by such officer 
in the pcriormancc of his duties ns such puariVmn shall bo borne either by the 
parties or by any one or more of the parties to the suit, or out of any fund 
in Court in which the minor is intcre«tcil, niid may give directions for the 
repayment or allowance of euch co*ts ns justice nnd the circumstances of the 
.case may require. ’ 


ORDER XXXIV. 

Rule 4. 

In rule 4 thf tcorU “the Court may,” insert the tcords “of its 

own motion/ or. ” 


Rule 15. 

Head the present rule 15 as rtile 15 (1) and add as sub-rule (2) the 
folloudng : — 

“ (2) AVhere a decree onlers payment of money and charges it on immove- 
able property on default of payment, the amount can bo realized by sale o 
that property in execution of that very decree. ’ 


ORDER XXXIX. 

Rule 1. 

In rule 1 delete^ the uords “or wrongfully sold in execution of a decree " 
in clause (n) and delete the icord “s.alo ”o/?er the uords “damaging, alienation, " 
and add the following prociso to the rule 

“ Provided that, if it appears to llie Court that the property in suit is in 
danger of being wrongfully sold in execution of a decree, the Court may also 
by Order grant a temporary injunction restraining the Court executing the 
decree from confirming the sale held in execution of tho decree until the 
diepoaal of tho suit or until further order.*. ” 

I 

ORDER XLI. 

Rule 3. 

Fur the existing rule 3 (1) substitute tlus follou^iug . — 

“3. (f) Where the memorandum of appeal is not drawn up in tlic manner 
hereinbefore pre^crlbetl, or aocompaninl by tho copies mentioned in rule 1, 
siib-ndo (/), it may ho rejectesl, or where tho niemonuidum of appeal is not 
dmwn up in the manner pre«cribeil, it may bo returnoil to tho appellant for 
the purpose of being amendetl within a time to 1 >p fixd by tlie Court or be 
amende<I then and there. ” 


Rale 14 

To rule 14, add the fvtlnnng eiil>~rule (3): — 

“{3) Providcxl that in a cji*e when* ii iv*jy>ndent has not oppcanxl cither 
during Uie hearing of the esi-* in tho Cotiti from who«o liecnv or onler Uio 
appeal prefemNi or at any proo>.-.ling oiih>*'i|(ient to that decnv it shall only 
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l>o ni\vs?:u:y for tlio Court to make ono attomjit to oOi'ot personal ?or\*iiv' oi 
such ivspontlcnt or. U sneh n'>i>omlont Is tleail, on hi« reprv'H'nlativo 
anil, therv'after servkv may Iv? oHlvlM l»v affixiiij; n notico In some eonspaniou 
plaix' in tbo (Anirt-lionso of tlio District 'Jtulge within avIioso jurisdiction tlio sui 
or pix'oooilinff was Institutinl alontr with one or other of the following iuoiIichIs 
namely, pnhlishin? the notice in a newspaper or affixin" it to the wall or ilix*: 
-of the of the villai^.' where the resjKnulcnt last rcsiiUxl or any othei 

anothoil as the Court may direct. ” 


Bole 38. 

AthI the /h/Zoirim; «.>? rule US 

“TvS. {If An nihlress for service fiK'tl uinler Orxier Vlf, rule 1J>. or Onhn 
TUI. rule 11. or snhseqnently nlten>l under OnlerVII. rule 26. or Onlor wU 
rule 12, shall hold ptxnl during all apivllate proeoiHlinsrs arisinir out of tin’ 
original suit or petition. 

(21 E\*ery memon\ndmn of apival shall state the adilrx*si>es for servlet' given 
liy the opjx'site parties in the Court Mow, nnd notices and processes snail 
is^ue from the ApjK'llato Court to such addresses. v • 

(.'!) Kulw 21, 22, 23 nmt 21 of Onlor VII shiJl ’ni'i'ly, so tar n* nn.v W. 
to apindiato prvx'ocilings. " 


ORDER Sim. 

In riilf I (u) for Ihr ironis ‘-im onler unili'r nih' 23 of Onlfr ,XU, ” mi f 
■“ any onler. ’* 


Rule 3. 


-tdf/ the foUctriiiy ns rtik 3 
“ 3. In every apjxxd under nde 1. in every 
eterii suil th'smisstd for AefaulU a formal onler 
clearly the determination of t)»e appeal or e:iso,^ 
parties, if any, hy whom such co^ts are to he p.aid. ** 


miscellamx>ii« 

shall bo dmwn no statmi. 
the costs incumM amt tiu 


ORDER XLTI. 
Rule 8. 


Alii the foUotntip as ntle St — 

‘•s. Kill,' oS ot'OnI,-r XU slmll m'l>ly. so fur na mny 1»', I'tw-'xliiic* 
under tlii^ Or\ler. ” 


ORDER XLVn. 

Role 10. 

Alt th^ /ldloirin 7 as ml' 10 : — 

“ Rule ns of Onler XM 'hall .apply, ?o far as may he. to pnxx^fhmr^ 
under tins Onlej. ” 


AIT. 111. — ounii CHIEF couirr rules 




ORDER XLVni. 

Rules 1 

In rule I, before the icordt “Every proce^^ *’ prrfic the words “ Except 

as provMed in Onicr IV, rule 1 


Rale 4 

Add the foUowing os rule 4 

“4. Except ns otherwise provided, in evciy interlocutory proceeding and 
in every procee<linff after decree in the trial Court^ the Court may, either on 
the nDplication of any part}’, or of its own motion, dispense with service upon 
any defendant who has not appeared or upon any defendant who has not filed 
a written statement. 


ORDER LU. 

After Order LI add the following os Order Lll : — 

“Rule 33 of order XL! shall apply, so far as may be, to proceedings 
under section 115 of the Code.” 


APPENDIX E. 

The following form shall be used under the provisions of rule 104 of 
Onicr XXI:- 

ExECUTIOy CASE No. of 10 


versus 

To 

Whereas it is alleged that n debt of Rs 
debtor: 


Ikcrterholder. 

Judgment-dehttjr. 

is due from you to the judgment* 


Or that you are liable to deliver to the above-named judgment-debtor the 
property set forth in the schedule hereto altachcHl; take notice that you are 
hereby nxiuired on or before the day of 19 , 

to pay into this Court the eaid sum of R"*. to deliver, or 

account to the Nazir of this Court for the moveable property dehiiled in the 
attached schedule, or othenvise to appear in person or ny advocate, vakil or 
authorized agent in this Cotirt^ at 10-30 in tlie forenoon of the day aforesaid 
and show cause to the contrary, in default whereof tin onler for the payment 
of the said «am, or for the delivery of the "laKl property may be pa^^cfl 
against you. 

I)ate<l thi-» day of 19 


yUni '»if 


Suf/ordinote Judge. 

At 


3.J 


RULES MADE BY THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL PROVINCES 
UNDER SECTION 125 OF THE CODE 
OF CIVIL PROCEDURE, 1908. 


ORDER m. 

Btde 5. 

In rule 5 suhstilutc tho loordi “od n ploider who has boon appointed to 
act for any party” for iho words “on the pleader of any party”. 

Vos, 7390 nnd 7391, dated the 19lh September, 7959.) 

OEBER IV. 

Rale 1. 

iSuistitutc the foUoufing for rukl (1) 

“1. (I) Every suit shall be instituted by presenting to tho Court or such 
officer as it appoints in this bobalf a plaint together with as many true 
copies on plain paper of the plaint as there are defendants, for sorriee with 
the summons upon each defendant, unless the Court, for good cause shown, 
allows time for filing such copies. 

{Notifications Nos. 7390 and 7391, dated the 19th September^ 1929). 


Add tfie following as sub-rule (2) to rule 1 and renumber the present sub- 
rule (2) as sub-rule (3j 

Tho Court-fee chargeable for such service shall be paid in^ the case 
of suits when tho plaint is filed, and in the case of all other proceedings when 
the process is applied for.” 

(Notifications Nos. 7390 and 7391, doled Jthe 19th September, 1929). 

ORDER V. 

Rule 15. 

In rule 15 substitute t/w words “When the defendant is absent or cannot 
be personally served” for the words “Where in any suit the defendant cannot 
bo found.” 

{Notifications Nos, 7390 and 7391, dated the 19th September, 1929). 


Rule 17. 

In rule 17 the folhwmg proviso shall be inserted, namelg : — 

“Provided^ that where a special service has been issued nnd the defendant 
refuses to sign tho acknowledgment it shall not bo necessary to affix a copy 
as directed hereinbefore.” 

(Notifications Nos. 5487 and 5488, dated the 3rd August, 1932). 
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Kew rale 21>A. 

Afl(r ruk 21 tn Order T, ihe follotcing shnV he ittserUd as rule 2I’A, 
namthj : — 

‘21-A- The Court may, ■ . *’ ^ 

cause the summons of its oa < • ‘ . ' : ■ “ ’ • u 1^ 

addressed to the defendant • . : ; ■ . . ■ 

on business and sent to hini by resistcrod post prcpiud for acknowledgment 
provided that such place is a town or village in the Akola revenue taluq. 
An acknowledgment purnorting to be signetlby the defendant or an endorse- 
ment by a posLnl servant that the defendant refused service may be deemed 
by the Court issuing the summons to haprinm facie proof of service.” 

(iVoh‘/fA7//o/w iVo9. GG3t and 6G33, dated the 23rd September, 1932). 


Rule 25. 

In rule 25 stibstilute "may” for *'sIinU". 

(Xolifieation^ ^os. T390 and 7391, dated the JOlft September^ 1929). 


Kew rule 25-A- 

Add the following as rule 55-./1;— 

“25-A. Where the defendant resides In British India but outside the 
. , .... limiliof the Central Provinces, the Court, may, in 

^mc« where defendant jijdftion to any Other mode of service, send the 
but o«ti?de®!h“^C«m?al sunmions by rogistered post to the defendant at the 
Pitmncee. whero he is residing or carrymg on business. 

An ncknowle»lgment purporting to be signed by him, 
or an endorsement by a postal servant that tne defendtmt refused service may 
be deemed by the Court issuing the summons to be prima facie proof; of 
►ervice.” 

{KotifinsUons Nos. 7390 and 7391,ldat€d the 19th September, 19S9). 


Rule 26. . 

Jn rule 3G visert the toords “in addition to or in substitution for tho'method 
permitted by rule 25” between the words “may” and “be sent” 

(Notifications Nos. 7390 and 7391, dated the 19th September, 1929). 


ORDER VIL 
Rule 9. 

Substitute the following for ruk 9 ‘. — 

“9. (i) The plaintiff shall endorse on the plaint or annex thereto a list of 
the documents (if nnj*) which he has produced along with it 

(2) The Chief ministerial officer of the Court shall eign such li«t3 and the 
copies of tlic plaint presente<I under rule 1 of O.^ler IV, if, on examination, 
he hods them to be correct” 

{^olifimliou* Nof. 7.190 and 7391, datrd the 19ih 1922). 
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New rules 19 to 23. 

'Add Hie folhiving asntles 19 to 23: — 

“19. Every plaint or original petition shall be accompanied by an address 
_ _ , at •which service of process may be made on the 

Registered address. plaintiff or the petitioner. . The address shall be within 
the local limits of the Civil district in which the suit or petition is filed, or of 
the Civil district in which the party ordinarily resides, if within the limits 
of the Central Provinces and Bcrar. This address shall be called the 
“registered address” and it shall hold good throughout interlocutoiy proceedings 
and appeals and also for a further period of two years from the date of final 
decision and for all purposes incluuing those of execution. 

Registered address by 20. Any party subsequently added as plaintiff or 
a party subsequently petitioner shall in like manner file a register^ 
added as plaintiff or address at the time of applying or consenting to be 
petitioner. joined as plaintiff or petitioner. 

- 21. (2) If the plaintiff or the petitioner fails to 

Consequence of no^ registered address as required by rule 19 or 20, he 

of registered linb^ at the discretion of the Court, to have his 


filing 

address. 


suit dismissed or his petition rejected. 


An order under this rule may be passed by the Court suo motu or on the 
application of any part)'. 

(2) Where a suit is dismissed or a petition rejected under sub-rule (1) the 
plainKff or the petitioner may apply for an order to set the dismissal or tlie 
rejection aside and if ho files a registered address and satisfies the 00011 that 
he was prevented by anj* sufficient cause from filing the registered^ address at 
ihe proper time, the Court shall set aside the dismissal or the rej^tion upon 
such terms as to costs or otherwise as it thinks fit, and shall appoint a clay 
for proceeding with the suit or petition. 

22. Where the plaintiff or the petitioner is not found at his register^ 
Affiitiw of oroo... -oj address and no agent or adult male membw of nis 

its validfty. ^ family on TThom a, process can be served 

, ’ a copy of the process shall be affixed to the ouster 

door of the house and such service shall be deemed to be as eftcctuai as jr 
the process had been personally ser\'ed. 

23. A plaintiff or petitioner -who wishes to change his 

Chantfo of j sholl file a verified petition and . ,urt 

address direct the amendment of the record accordingly. .. 

, * . of such petition shall be given to such other pwties 

to the suit Or proceedings as the Court may deem it necessarj’ to mtorm. 

{Notifications Nos. 7390 and 7391, dated Vie 19th September, 1929). 


OEDER Vm. 

New rules 11 to 13. 

Add the following as 7'iiles 11 to 13 : — 

“11. Every defendant in a suit or opposite party in any 

. aSci tr‘ "Si* of Bub»S"c|, 

riio ddress shall be within tho local Umita of the Civil district m .jj,, 

suit or petition i«i filed or of the Civil district in which tho party on 


shall 
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rosidcs, if within liie limits of tlio Central Provinces and Bemr. This address 
shall be calletl the “ro^i'torod nddres<i” nnd it shall hold good throughout 
interlocutor}’ procctxlings nnd appeals and nl*o for a further ponod of two 
years from the date of final dcci«»on and for nil purposes including tho^e of 
execution. 


12. (1) If the defendant or the opposite party fails to file a registered 
r. , address ns required ny rule 11 he shall he liable, 

fainV*****ef'* retfister^ discretion of the ^urt to have his defence 

aWrei*. * stnick out nnd to he placed in the same position ns if 

ho had made no defence. 


Am order under this rule may he pa««e<l by the Court j«»o viotu or on the 
application of any j>arty. 

(2) Where the Court has stmek out the defence under sub-rale (1) nnd 
has adjourneil the hearing of the suit or the proceeding and whore the 
defendant or the opposite party at or before such hearing, appears and assigns 
sufficient cause for nis failure to file the registcrcil address he may upon such 
terms as tlic Court directs as to costs or otherwise be heard in answer fo the 
suit or the procco<ling as if the defence had not been struck out. 

(3) Where tlie Court lias stnick out llic defence under sulvrule (1) and 
has consequently passed a decree or onlcr, the defendant or the opposite party, 
as the case may be, may apply to the Court by which the decree or order 
was passed for an order to set aside the decree or order ; and if he files a 
registered address and satisfies the Court tliat he was prevented by any sufficient 
cause from filing the address, tlie Court shall make an order, setting aside the 
decree or order ns against liim upon such terms ns to costs or othcnri«o as it 
thinks fit, and shall appoint a day for proceeding with the suit or proceeding: 

, Provided that wlvere the decree is of such a nature that it cannot bo set 
aside as against such defendant or opposite party only it may ho set aside ns 
against all or any of the other defcndani-s or opposite parties. 

13. Rules 20, 22 and 23 of Order VII shall apply so far ns may be, to 
addresses for service filed under rule 11.” 

{Nolifidfitioit'! Kos. 7390 aud 739J, tIaUd the 19th Septemher, 1929) 


ORDER IX. 

Rule 13. 

Ail fh? foUoiiunj at an adlihonal proriso to mis J.3: — 

‘Trovided nl«o that no such decree shall be set aside merely on the ground 
of irregularity in service of summons, if iho Court is satisfied that the 
defendant knew, or but for his wilful conduct would have known of the date 
of hearing in sufficient time to enable him to appear and ansner the 
plnlntifTs claim 

iZiylannnon.— Where a summons has been served under Onler V, rule 15, 
on an adult male member having an interest adverse to that of the defendant 
in the subject-matter of the suit, it r-hall not be decmeil to have been dulv 
served within the meaning of thi« nJe.” 

(iVoh/imfions Xot. 7390 and 7301, dated the 19th September, 19S9.) 

“In ntle 13 for the irord.t ‘•he was prevented by any sufficient cau«e 
from appearing” Uie nord« “there wa<« sufficient cause for hi< failure to 
appear” shall W siibstiiuted.” 

(iVoi/ira/io»i.t Hos. 54S7 and 04SS, dated the 3rd August, 1932.) 
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(a) Existing ruh 13 shall be rennmbtred as sub-rule (1) and 
{b) after subtle (1) so renund)ered the following shall be inserted as sub- 
rule (2), namely : — 

“(2) The provisions of section 5 of the Indian Limitation Act, IX of 190A 
shall apply to applications under sub-rule (1).” 

(Notifications Nos. 83,46 and 8347, dated the J7th Demnber, 1932.) 


ORDER Xin. 

' Rule 9. 

Insert the following as sub-rule (2) of rule 9 and lenumber the present sub- 
rule (2) as sub-rule (3) : — 

“(2) A^Tiere the document has been produced by a person who is not a 
party to the suit, the Court may and, at the request of the person applying 
for the return of the document, shall order the party at whose instance the 
document was produced to pay the cost of preparing the certified copy/’ 

(Notifications Nos. 6532 add 6533, dated the 21st August, 1929i) 


ORDER XVI. 

Rules 3 (1). 

Add the following as an exception to rule 2 (1) : — 

'^Exception . — When applying for a summons for any of its own officer^ 
Government will be exempt from the operation of sub-rule (T)* 

[NbUfkation No. 163-143—0. r. .dated the 9th May 1919. (For Cmtral 
Ftouinces only)] 


Rule 3. 

For rule 3 substitute the following : — 

“3. (2) The sum so paid into Court, shall, except in case of a 
servant^ be tendered to the person summoned, at the time oi serving 
summons, if it can be served personally. 

(2) When the person summoned is a Government servant the sum so paid^ 
no Court shall be credited to Government 

Exception (1), — In cases in which Government servants have 
evidence at a Court situate not more than 5 miles from their 
the actual travelling expenses incurred by them may, when tne 
considers it necessary, be paid to them.. 

Exception (2). — A Government servant whose salary does not exceed 
Rs. 10 per mensem may receive his expenses from the Court. 

(Notification No. 163-143- D. V, dated the 9th May, 1919 (For Central 

Proiinces only)]. 


Buie 4. 

After the word “summoned " where it first occurs in 4 (1) insert^ 

“or, when such person is a Government servant, to be paid into Court ^ 
[Notificaton No U3-U3-D-F, dated the Oth Hay 1919 (For Cmtral Provinces 
only.)] 
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ORDER XVilL 
Rule 2. 

Add the following os snh’rule (1) to rule 2 

‘img contimed in tliis rulo the Court may order 
or the ndilrM*? to the Court may be in any 

(Kotifimlinns No’!. OBBQ and G533, doled the 3hf Angmf, 1929^ 


ORDER XX. 

Rale 11. 

In sub-nile (2) of rule 11 in Order XX for the words “and with the consent 
of the decree-holder” the xcords “and nfter notice to the decree-holder” shall be 
svhstiluied. 

{Notifieations Nos. 1033 and 1034, dated Ike 3rd February, 2931.) 


ORDER XXT 
Role 1. 

(o) In sub-rule (1) aflet tlu ipords “ a decree ” insert the words 

“ or an order'' 5 

(6) for clause (a) of sub-rule (1) substitute the following clause 

“(0) by deposit in, or by postal money-order to, the Court whose duty it 
is to execute the decree or order ; or” ; 

(e) in clause (c) of sub-rule (1), after the “decree" insert the toords 

“or order” 5 and 

fdj io sub-rule (2), add the following 

“Providwl that when tho payment Is made by money-order the notice may 
he given by legistered post by the judgment-debtor direct to the decree-holder/' 
(NoUfteations Nos. 7114 and 7115 dated the 9th September, 1930.) 


Bale 11 

After suh-clause (a of clause (») of sub-rule (2) of rule 11, insert the 
following proviso : — 

“Provided that, when the applicant files with his application a certified oonv 
■of the decree, the particulars specified in clauses (A), (c) and (A) need not 
given in the application.” 

(Nofificntlons Nos. 7114 and 7115, dated the 9th September, 1930.) 


Rale 16. 


In rule IG, after the words, “ which passed it ” 
•Court to wliich it has been «nt for execution." 


insert the xcords 


*■ or to an)’ 


(.RoUfimhom ,Vo.. 7114 and 7115, dated thr WA SfpItmUr, 1930.) 
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Rule 17. 

In sub-rulr (7) of rule 17, for the trords* ‘‘and, if tliey liave not bocn 

complied with within a time to be fisetl by it,” substitule the icords 

'‘and, if they have not been complied with, the Court may allow the defect to 
be remedied then and there, or may fix time within which it should be 
remedied and, in case the tlccrce-holder fails to remedy the defect within such 
time, the Court may reject the application.” 

{Kotifications Xos. 7114 nnd 7115, dated the 9th Septonher, 1930.) 


Rule 22. 

In rule 22, for the fconh ‘‘one ye:ir,” irheretYr they oeenr, nuhstitute the 
icords ‘three years.” 

7b sub-rute (2) of rule 22 add the fothicing proviso : — 

‘•Providetl that no order for the execuUon of a decree shall be inrt^d by 
reason of the omission to issue a notice under this rule, unless the judgment- 
debtor has sustained substantial injury by ruason of such omission.” 

(XoUfieation Xos. 7114 aud 7115, dated the 9th Septemh^, 1930) 


Rule 24. 

In sub-rule ,.3) of rule 24, for the word “executed” siibstifiite the tcords 
•‘returned to the Court.” 

(Vbfj/jMtJOJW Xos, 7114 and 7115, dated the 9th Srplernber, 1930.) 


Rule 26. 

In sub-rule C^) of rule 25, for the ivord ‘‘may” substitute the icords “shiU 
unless good cause to the contrarj' is shown.” 

(ITofj'/imbons Xos. 7114 and 7125, dated the 9lk September, 1930) 


In snb-ruks (2) ani (J) o/' rule 31, for Uie iconZs ‘'six monlta", 
they occur, substitute the words “three months or such farther time as tne 
may in any special case, for good cause shown, direct” 

{Notification Xos. 7114 and 7115, dated the 9th September, 1930) 


Rule 32. 

(o) in sub-rule (3) — 

(0 fur the icords ‘'one year” substitute the words “tluxx* months”; 

U») after the words “application” insert the icords “and tlie Court imiy 
also, for cause shown, _«tcnd tlio time for tlie 
N remaining in force for^a peHod not exceeding one year ; 

(6) In iul-»-ule (rt for the icords ^one year” substitute the icords 
months, or such futher time as mav luive been fixed by the Court nno 
Ftib-nile (3j’V ’ “ 

. ' {Nolificaiious Nos. 7114 and 7115, doled the Vth September, 1930) 
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Role 39. 

(a) 7b (1) o/* nife thi folhwinj order" shall be added mmely : — 

^^nd for the cost of conveyance of the judffment-debtor from the place of 
his arrest to the Court-house.” 

{h) I-br sub-rules (4) and (5) of ^ule 30 the folloicina sub-rules shall he 
suhsliluledf namely. 

“(4) Such sum (if any) as the Judjjo thinks sufficient for the subsistence 
and cost of conveyance of the judgmcnt-clcbtor for his journey from the Court- 
house to the civil nrison and from the civil prison, on his release, to his 
usual place of resiuenco together with the first of the payments in advance 
under sub-rule (3) for such portion of the current month as remains 
unexpirod, shall be paid to the proper officer of tho Court before the 
judgmcnt-ilebtor is committed to the civil prison, and the subsequent 
payments (if any) shall be paid to the officer in charge of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence 
and uie cost of tlie conveyance (if any) of the judgment-debtor shall be 
deome<l to be costs in the suit” 

(Nbitfeah'ons lYoi. 0633 and 963d dated the 19tk Derember, 1930.) 


Rule 53. 

In (p) of sub-rule (1) and in sub-rule (4) of rule 53, after the wwds 
“to such other Court” insert the words “and to any other Q>urt to which the 
decree has been transferred for oiecudon.” 

In sub-clause (ii) of clause (6) of sub-rule (1) of rule 53 

fa) afl^ the word “judgment-debtor” insert the words "with the consent 
of the s^d decree-holder expressed in writing or with the permission of 
the attaching Court,” and (5) for the toords “its own” substitute the wvrds 
“the attach^” 

{Notifications Nos. 7114 and 7115, dated the 9th September, 1S30.) 


Rule 54. 

Aflei ^lib-rule (2) of rule 54, insert the foUowing sub-rule : — 

'* The onlcr shall take effect as against purchasers for value in good /a/th 
from the date when a copy of the order is affixed on the property and 
against all other tmnsferees from the judgment-debtor from the date on 
which such onler is made.” 

{Xottficalions Nos. 7114 and 7115, dated the 0th Septrmber, 1930.) 


Rule 57. 

Fur rule 57, sttbsUhtte the following rule : — 

57. Where any property has been attached in execuUon of a deeree an«l 
Uic Court for any rt'ason passes an onler dismissing the execution 
aiiplicntion, the Court s-hall direct whether the atwehment shall continue 
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or cease. If the Court omits to make any such iltrectlon, the nttachmeat 
shall be deemed to have ceased to exist.” 

{Nbtificalions Nos. 7114 and 7115, dated the 9th September, 1930.) 


Hole 58. 

In sub-rule (2) of rule 58, after the tcord “objection” xchere it occurs ^or 
the second lime, insert flu: following words ; — 

“or, Tvhere the property to be sold is intmoveable property, the Court may, 
in its discretion, direct that the sale be held, but shall not become absolute 
until the claim or objection is decide<l” 

{Notifications Nos. 7114 and 7115,. dated the 9th September, 1930.) 


Hide 65. 

In rule Go of Order XXI, the following sentence shall be added, mmelg 
“Such officer or person shall be competent to declare the highest bidder as 
purchaser at the sale, provided that, where the sale is made in, or within the 
precincts of the Courtmouse, no such declaration shall be made without the 
leave of the Court” 

(Notifications Nos. 3733 and 3734, dated the 24th June, 1933.) 


Buie 66. 

In clause (e) of sub-rule (2) of rule 6$, after the word “property” insert 
the words : — 

“including the decree-holder’s estimate of the approximate market price. 
(Notifications Nos. 7114 and 7115, dated the 9th September, 1930.) 

Buie 69. 

In sub-rule (2) of rule 69, for the icords "seven days” substitute the icords 
“fifteen days,” 

{Notifications Nos. 7114 and 7115, dated the 9th Sejdember, 1930.) 


Buie 75. 

In suh-ntle (2) of ruh 75, after the ivords “being stored’’ 

"or, where it appears to the Court that the crop can be sola i h 
advantage in im unripe state.” 

(Notifications Nos. 7114 and 7115, dated the 9th September, 1930.) 


In ride So of Order XXI, the foUoicing explination shall be added, 
'"Erplanation.— When an amount is tendered on any day after 1 r- 
paid into Court on the next working <lay between 11 ' tender 

payment sliall be deemed to have been made on the day on wlucn 
made.” 

{Notifications Nos. 2476 and 8477, dated the Sith April, 1933.) 
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Bttle 89. 

In sub-rule (i) of rule SO for iht icords “nny i>crson cither owning such 
proixjrly or holding nn interest therein by virtue of n title nequired before 
such sale” sH&shlf/tc ike xcords *^ny person claiming nny interest in the 
property sold at the time of the sale or at the time of the petition, or acting 
for, or in the interest of, such person,” 

{Kolifiealions Kos, Till and 7115, dated the Dili Septcruher, 1030.) 


Rule 90. 

After the }irQri$o to sub-ndi (1) of itile DO, insctl the folhidng further 
jrroviso 

“Provided also that no such application for setting aside the sale shall be 
entertained upon any ground whicn could have been, but was not put forward 
by the applicant before the commencement of the sale.” 

{Kotifications Kos. Till and 7115, dated the Dlh September, 1930.) 


• Rule 92. 

In ji/lHfjde (1) of rule 02, after the nord “make” insert the words “subject 
to the provisions of nile 58 (2).” 

[Notificatioiis Kos. 7114 aiul 7115, dated the 9th September, 1930.) 


Rule 91. 

Ill iule 94, add a comma after the word “sohl” o«d inscii the words “the 
amount of the purchase money” hetueen the word “sold” and the word “and.” 
Notifications Nos. O'SOC and GS07, dated the BOih August, 29S9.) 


Rule 98. 

In nile 08~(a) after the world “instigation in,” both places where it occurs, 
insert the words “or on his behalf” : and (6) aper the wiords “thirty 
days” insert the icords : — 

“and in.ay onler the person or j»orson8 whom it holds responsible for 
such resistance or obstruction to pay jointly or severally, in addition to costs, 
reasonable compensation to the decree-holder or_ the purchaser, as the case 
may be, for the delay luid expense caused to him in obtaining possession. 
The order made thereon shall have the same_ force and be subject to the 
same conditions as to appeal or otherwise as if it were a decree”. 

{Notifications Nos. 7114 and 7115, dated the 9th Scjitember, 1930^ 


Rule 99. 

7»i rule 99, for the tcord “judgment-debtor” where it occur# tn brackets 
subslitute the uords “pcr«ons mentioned in rule 9 j or 95”. * 

{Notificolions No^. 7114 and 7115, dated the 9th SrptemUr, 1930.) 
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OEDEE XXV. 


Kale 1. 

' In ruU 1 (1) insert tlie icords “or that any plaintiff is bwng 
a person not a party to the suit” leticeen the tvords other than 
in suit” and “the Court may.” 


financed by 
the propert)-^ 


Kew Eole 3. 


After rule 2, add the folhwiug new rule 
“3. (1) Where any paintiff has, for the pu^ose of being finanml^in the suit 
transferred or agreed to tir ' ' " to 

person who is not already £ 

w in^e a plaintiff to the RtwI 

on the application of any d>,. , . * . ■ , a i-i ^ 

by il^ to give security for the payment of all costs incurred and likely w pe - 
curred by any defendant. In the event of such security aot being furm 
within the time fixed, the Court may make an order dismissing the suit so a 
his right to, or interest in, the property in suit is concerned or declaring 
phall be debarr^ from claiming any right to^ or interest in, the property - 

(2) If such person decHnea to be made a plamtifi the Court may 
as a defendant and may order him, within a time to be fixed by to ® 
for the payment of all costs incurr^ and likely to be jncurrw by any otneT 
dant. Li the event of such security not being f^isbed witlun the time 
Court may make an order declaring that he ^al2 be debarred from claim g } 
right to, or interest in, the property in suit 


(3j Any plantiff or defendant against whom an order is made 
may apply to have it set aside and the provisions of sub-rules (2) and {6) or 
shall apply, mutatis mutandis, to sucn application.’ 

(Notificatima Nos. 2563 and 2564, dated the 21sl ZTarch, 1929.) 


ORDER XXXU. 

Buies 3 and 4. 

For rules 3 arid 4 substitute the foUoudng : — i. / * 

“3. Where the defendant is a minor, the Court on being 

Guawlian for the suit of his minority, shall appoint a proper person to e 
to be appointed fey Court jign for the suit of such minor, 
for minor defendant, 

4. (/) Any person who is of sound mind and has att^ed thn^uit. 

Who mo, ocl .. no.t as next friend of a minor or as his guanhan for tho .m 
friend or* guardian for 

the fuit. . 

Fro\aded that the interest of such person is not ndyer^ to a 

and that he is not in the case of a next friend, a defendant or, n 
guardian for the suit a plaintiff. ^ 

(2) Where a minor has a guardian appointed or decla^ *of the 

ority, no person other than such guardian shall as the ne reasons 

minor or as his guardian for the suit unless the Court wnsidc^ nor«on I'O 
to be recorded, that it is for the minor’s welfare that another p 
permitled io act in either capacity. 
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Procedar* for appoint. -tA. (/) No person, cxccpt the guanlian nnpointed 
nentof gaa^ian for (he Or (leclnrccl by competent nuthority, shnll, without his 
consent, l)o nppomtcil gunnlinn for tho suit. 

onlcr for the appointment of n fjunrdian for tho suit may bo 
obtained upon application in the nnmo nml on behalf of tho minor or by tho 
plaintiff. 

(5) Unless the Court is otherwise .satisfioil of the fact that the propose<l 
guaraian has no interest adverse to that of the minor in tho matters in contro- 
versy in the suit and that he is a fit person to bo so appointed, it shall require 
•such application to be supportofl by an affidavit verifying tho fact. 

(•0 No order shall bo ma<lo on any application for tho appointment as 
guardian for the suit of any person, other than a guardian of the minor 
appointed or declared by competent nuthority, except upon notice to tho 
pronosed guardian for the siiit and to any guardian of the minor appointed or 
aeclared by competent authority, or, where there is no such guardian, tho person 
in whose care the minor is, and after hearing any objection that may be urgexl 
on a day to be spccifiwl in the notice. The Court may, in any case, if it thinks 
fit, issue notice to the minor also. 

(5) Where, on or before tho spccifirnl day, such proposed guardian fails to 
appw and express Ills consent to act ns guardian for the suit, or, where ho is 
considered unfit, or lUsqualified under sub-rule (3), the Court may, in the 
absence of any otlicr person fit and willing to act, appoint any of its officers 
or a pleader to bo guardian for tho suit 

(6) In any case in which there Is a minor defendant the Court may direct 
that a sufficient sum shall be deposited in Court by the plaintiff from which 
sum the expenses of the minor defendant in the suit shall oo paid. Tho matter 
shall be Mju6tc<l in accordance with the final order passed in tho suit in 
respect of costs. 

( mificatlon$ 4733 and 4730, dated the 20tk June, 1928.) 


0ItD£K Xx X I y. 

Enle 1. 

In Rule I (a) in clause (a) omit the irords " or wrongfully sold in execution 
of a decree ” ; (b) omit the tcord " sale ” ; and (c) after the ic^s “further 
orders ” insert the folloicmg proviso : — 

“ Provided that, if it appears to tho Court that the property in suit is in 
danger of being •wrongfully sold in execution of a decree, tho Court may 
also by order grant a temporary injunction restraining the Court executing the 
decree from confirming the sme held in execution of the decree until the 
disposal of the suit or until further orders. ” 

(Notificalions Hos. 7111 and 7115, dated the 9ih September, 1930 ) 


OBSEB XU. 
Eule 14 


To rule 14 the foUoicmg sub-rule shall he added : 

“ (3> The ofiicUato Court may, in ita liiniretion, aianonw nitli notico In unv 
respondent Hgain<»t whom tho suit was heanl ex parte. •' ^ 

(Kotifir^tiom Xo^. 8519 awl 8520, dated the Jsih />«niVr, 1927.) 
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CODS o? cnm. psoceduse 


2:02 21. 

L’\ tm'i 21 cf Or^cr SLL (o) Sritfiny raZc 21 l-t n'n’j’^’^brrrS «*■ n~:-~ 
li}, c‘:5 f?-} cjl'r (£) fi? jm?Tr:?frr?J 

Cf rT’If if2l rt7r:thz — 

(2} Tb* prrciKCn? cf ^^ctca 5 of the Isj^aa liriis^ac-a Ad. IX cf 
flail spjlj w sp-pliccOcn xiacfr iab-ra!^ (IjL ' " 

Al??- S34€ cfid S347, c.^i'd jri.^ D't^r’.l'rr, J.<S2.X 


OBDEEXLV. 

Enle 3. 

Fcr 1'2') of ruh 3 of Orda- XLVf the foV.'Anr \2 ^':z-n:l's te 

n'smdy: — 

*■ (2) TJpC’a receipt ©• i^Jch peaticn, the Cemn. afi^ f«jdx3^ th? reccr^ 
aai after firin g a «Jav for fcearin? the acipL*« 2 t or hi* pleajftJranafcraHach^ 
awcrillngly if t* app-eaj^ cn that dar, cay dismijs the periaca. 

I3f Ucless the Ccart disiaijscs the pedtioii tsider rab-ml? (-.V itflall^^red 
nouce to be ?errei oa the opj<«?ite pan?' ihotr esase Tvhy the ssli certa^? 
iho'jl-l cot be graate*! 

tiTciifitctiofis yof. 5-tST onJ S4SS, daied i/:e 5rrf 1732^^ 


FtTT Bole 7 A. 

In*irt the foUoictng c.* nor rule 7A . — 

~ TA. Xo foch secoiity a® Is mentioned in rule 7 {Tf clause (®): 
requirerl from the Secretary of State for India in Coonril or, Tffcere 
GoTeranjent has undertaken the ■ defence of the suit, public e^~ - 

fue>l in re«pect of an act alleged to be done by him in his oficial caps®«y» 
{Kotifieaihns AV. 2229 and 2239, dakd the 4th Mireh, 


0 BB 2 B -XiiV iXL 

Buie 1. 


7b tnh-ntU^ (2) 

•orid ' ’ ’ 

-The. 

(^SoiifieattOns Abr. 


ruU 1 of Ord'.r XLTm prefix the leoris -EiKp! /: 
. , ^(tsUtute the tcora 

’.so and 7391 , dated the ISth Sejltmlfr, 1020 ) 


of ruv. 1 VJ \yfU't ~ 

f^yided in Order lY, r^e 1 (2) ” and tulsttUde the lecrd 


APFENTIX E. 

Form No 38. 

la form A’o- 55 inttrt the trords ^fo*" 

\ror6t “the pnreha^er'’ and "at the sale”. 

( Ycfi/ioa/iori* A’o». CbOG and GS07t dated the 3 oth An^tst, 19-9.) 
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APPENDIX H (MISCELLANEOUS). 
Form No. 11. 

I'Or form .Vo. It sulsttlitie tht following',— 


Notice to Minor Defcxd.vnt and Guardlvn. 
iOnier 32, nifc 4A.) 

{Title). 


Minor Defendaiid. 

Actusl 

Proposed Guardian, 

^Vhere.a3 an application luas been presented — ° of the plaintiff 

** on bebalt of toe minor defendant 

for the appointment of you ns the guardian of tho suit 

of the minor defendant — ( you tho said minor* ) 


you- 


h jl WaUyjPomted ^a^dian and you- 


ths proposed guardian for the suit are hereby required to fcike notice that 
unless you, the proposed guanlian, nppc.ar before this Court on or before tho 
day appointed for tlic hearing of the c.iso and stated in the appended summons, 
and express j*our consent to your appointment, or unless an application is 
made to this Court for the appointment of some other person to act ns 
guardian of the minor for the suit, tlie Court will proceed to appoint an officer 
of the Court or a pleader or some otlicr person to act as a guardian to the 
minor for tho purposes of the said suit of which smnmons in the ordinary 
form is lierewith appended. 

Given under my hand and the seal of tho Court this di^y of 10 

Judge. 

{Notifications Nos, 4734 ond dated the 20lh June, 192S). 


jninor^TfendMt'* brackets should be scored out if no notice is to issue to the ' 




RULES MADE By THE COURT OF THE JUDICIAL 
COMMISSIONER OF SIND, KARACHI, UNDER 
SECTION 125 OF THE CODE OF CIVIL 
PROCEDURE, 1908. 


ORDER iXj. 

Role 6. 

Add iJit folloioing ns sub-rule (3) to rule 6 of Order III : — _ ^ 

“(5) The Court may at any stage of a suit, and whether ujjoii 
made to it, or of^ its ovrn motion, direct any party to the suit not 
recognised agent residing within the jurisdiction of the Cour^ w pp 
within a time to be specified, an agent within the jurisdiction ® j under 
accept service of process .on his behalf. To every appointment m 
this fiub'rule the provisions of su^rule (2) shall be applicable. 

(Xolt/icaiwns published at page 1975 of S. 0. G. Pi- 1 fo^ 2926) 


ORDER V. 

Rtrie 31A. 

hiseri the following as rule 21A in Order V . — 

21-A. Service of summons by orepaid post wherever the defendant ® 

lesiding, ifplainiiffso desiiesx — Where the plaintift so desires, ^ 

notwithstancling anything in the foregoing rules' and whether the 
resides within tlie jurisdiction of the Court or not, cause the 
addressed to the defendant at the place where he is residing, ana sent to 
by registered post prepaid for acknowledgment, provided that such ptw 
a town or village in British India which is the bead quarters of a 
a recognised sub-division of a district, such as a taluka, or to 
provisions of this rule may, from time to time, be extended by a no , 

by the Court of the Judicial Commissioner of Sind, publish^ la : , 
Official Gazette. An acknowledgment purporting to be signed by vjroof 

shall be deemed by the Court issuing the summons to be prima ja 
of service. In all other cases the Court shall hold such enquiry as i 
fit and either declare the summons to have been duly served or ora 
further serv'ico ns may in its opinion be necessary.” 

(Nuti/wation published at jHiges 1240-41 of S. O. 0. Pt. I for 1931). 


Rule 31. 

Add the following ns rule .31 in Order f? — ^ 

“31. If a summons issue<l to a defendant residing In ®*’**H® -personal 
returmxl unseiv’ed, the Court may while issuing u fresh summons lor i '^Qpy 
'•CTvice or onlcring •uihstituted service of the summons also order i , ^ 
of the summons bo addressed to the defendant at the place 'y —pnini- 
n"»id}nK and be sent to him by registered liost, if there is posUU^ 

\ cation l)etwecn such place and the place where the Court is situate. 

{Wotilknliiiii puhlisb/’d at />agr. 1973 of S. O. G. Pt. 2 A''* 2926), 



courrr r.urK^ ( 273 ) 

ORDER Vir. 

Rule fi. 

Substitude (he ftllotcinj for suJfrttle (1) of rule .9 i*i Orri^r I If 
“9. (1) The nlamtin shall cmlorsc o« lli<* plaint, or^ nimex n of 

the documents («f nnv) wlilcli he has produced nlonp with it, ninl .niall present 
along: with the plaint ns many copies of it on plain paMr as iiterc nn* 
defendants: on application made, the Court niny. by reason of tlie lcn;;lh of 
the plaint or the number of the defendants, or for any other sumcicnl n>^son 
accept instead a like number of concise sLatements of ihn nature of the claim 
made, or of the relief claimctl in the suit, presenUxl nlon{J with the plaint. 

(^XotificQfion puhli-ihed at page 1!)7J of ^ 


Rules 19 to 26. 


Add the foUoicing fts rules 10 (o 30 in Order VII : — 

“10. Allreii to h” fded with plaint or ' original petition.— Kvory plaint 
or orisrinal petition shall bo accomi>anic<l by a memoninilnm in writiiiff Riving* 
an address at whicli service of notice, or summons or other process may be 
made on the plaintiff or petitioner. PJnintifis or petltioncr.s subsequently 
added shall, immetliatcly on Wing so addetl, file a mcmoranduni In writing of 
this nature, 

2t). feature of address to be filed.— An odtlress for scrviM file<l under the 
PMjaiitv; rale shall bo within, tlift local ^Uimts of the district^ Court ^within 
which the suit or petition is filed, or if ho cannot conveniently give an 
address as aforesaid, at a place where a parly ordinarily resides 

21, Consequences of failure to file <uhlrcsf.—}VhQTQ a phiintilf or jietitioniT 
fails to file an address for service, he shall he I'mlAc to have his suit disudsacd 
-or his pstition rejected by .tlie Court suo MOtit, or any party may npply for 
an Order to that effect, and the Court may make sv\ch onkr as it thinks 
just 

22. Procedure when iiarUi not foutul at the fthce of nddre.i'i . — Where a party 
IS not found at the address’ given by him for service niul no agent or adult 
male member of his family on svhom a notice or process can be -seiTod is 
present a copy of the notice or process shall be affixed to the outer door of 
the house. If on the date fixed such party is not present, another date shall 
be fixed and a copy of the notice summons or other process shall bo sent to 
the registered address by registered post prepaid for acknowledgment, and 
such service shall be deemed to be as effectual as if the notice or procosi jnnl 
been personally served. 


23. Service of tiotice on pleaders , — ^IVhere n party engages a pleader, notice, 
■or process on him shall be served in Hio , manner nrcpcribod by Order III 
rule .'j, Unless the Court directs service at the nduress for service given bv 
the nnrtv ^ ■' 


21. Change of aildress.—A party who tlesires to change 
service given by him aforesaid shall file a fresh memorand 
^its etJwt and the Court may direct the nmendmont of the 
i^oUce ot such memorandum shall be given to sucli other 
ns the Lourt may dwm it neces«iry to inform, and mnv •- ' 
or to be sent to them by ' 


Covirt Ihink-i fit. 


X) 
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25. Rules ml Vin'ling on Court . — ^Notlimg in these rules shall prevent the 
Court from directinf? tho fecrvicc of n notice or process in nny other manner 
if for nny reasons, it thinks fit to do so. 

26. Applicability to 7iotiee under Order XXf, ^rule 22, — Kothmg in these 
rules shall apply to notice prescribed by Order XXI, rule 22.” 

^Notification published at pages 1240-il of S. 0. O. Pt. I to 1931.) 


ORDER Vni. 

Rales 11 and 12. . 

Add the folloioing as rules 11 and 12 in Order VIII : — 

“11. Par/jc5 to file addresses . — Every party whether original, adilal or 
substituted, who appears in miy suit or other proceeding shall, on , or before 
the date fixed in the summons or notice serveu on him as the date of hearing , 
file in Court a memorandum in writing stating his address for service, and 
if he fails to do so he shall be liable to have his defence, if any, struck out 
and to be placed in the same position as if ho had not defended. In this 
respect the Court may act suo molti or on the application of any 
an order to such effect, and the Court may make such order as it thinks just: 

Provided that this rule shall not apply to a defendant "ho has 
written statement but who is cxaminetl by the Court under section 7 of the 
Dekkhan Agriculturists’ Relief Act, 1879, or otherwise, or In nny case 
the Court permits the address for service to bo given by a party on a date 
later than that specified in this rule. 

12. ApplicahlUy of rules 20 and 22-26 of Order VII to addresses for 
scn'iM.—ilules 20, 22, 23, 24, 25 and 26 of Order VII shall apply so tar ns 
may be, to addresses for service filed under the last preceding rule. 

{NoUfication published at pages 1240-41 of S. 0. G. Pi. I for 1931.) 


ORDER IX 
Rule 13. 

Add the folloiving further proviso to rule 13 in order IX : — 

“Provided also that a decree passed ex-parte shall not in the absence of goot^ 
cause be set aside on the ground merely of irregularity; in the service , 
summons unless upon the facts proved the Court is satisfied that the dotcai 
did not have notice of the date of hearing in sufficient time to appear 
answer the plaintiff’s claim ” 

{Notification published at page 1973 of S. 0. 0. Pt. I for 1920.) 


ORDER XVI. 
Rale lA 


Add the folloiving as rule lA after rule 1 %n Order XVI .— 

“lA. The Court may, on the application of any party for a 
the attendance of any person as^a witness, permit that service ot suen 
shall be effectetl by such party.” 

{Nolificalion published nt page 1975 of S. O. Q. Pi. 1 for 1920.) 
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ORDER XXI. 

RnU 24. 

Add the foUomng \irovito to sub-nite (2) of nilc 24 of Order XXI •— 
“Provided tlint n First Gins'* Subonlinfttc Jiulpe may, in his special 
uri«diction, send n process to another Subordinate Court in the same district 
for execution by the proper officer in that Court.” 

C^oti/i'vtlion piddhhrd ni paqc 1240'4l of S. O. 0. Pi. i for 1031.) 


ORDER XLI. 

Role 14. 

Add the foUoicing nss sub-ndc (2) io rule 14 in Order XLI : — 

“(5). The Appellnto Court may, however, in its discretion, dispense with the 
service of notice of the appeal or interlocutory application therein, on a 
respondent or opponent who has made no appearance at the trial Court 
tiVoh'/ien/io?i puhU'died of pa^e 1352 of S. 0. 0. Pi. 1 for 1926) 


Rnie 14A 

Add the folloxdng as rule 14A in Order XLI : — 

14A. Subject to the leave of the Appellate Court nothing in these rules 
requiring any notice to be served on or given to an opposite party or 
respondent shall be decmwl to require any notice to be served on or given 
to the legal representative of any deceased opposite party or deceased 
respondent where such opposite party or .respondent did not appear, either at 
the hearing in tho Court whose decree is complaine<l of or at any proceedings 
subsequent to the decree of that Court. 

iXoUpcotion puhVshcd at page 1352 of S. 0. G, Pt. I for 1926) 


Rule 38 

Add the folloicing as rule 38 in Order XLI : 

“38. Address for service filed to hold good during appellate proceedings.— 
{1) An address for service tiled under Order VII, rule 19'or Order VlII, rule 11, 
subsequently altcretl under Oitler VII, rule 24, or Order ^^1I, rule 12, shall 
hold good during all appellate proceedings arising out of the original suit or 
petition, subject to any alteration under eub-rule (3). 

(2) Every memomndum of appeal shall state the addresses for service 
given by the oppo«ite parties in the Court below, and notices and processes 
•shall issue from the Appellate Court to such addresses. 

(.91 Rules 22, 23 and 24 of Order VII shall apply, so far as may be, to 
appellate proceedings.” 

{Xolificnthn pullished at pages 1940-41 of S. 0.]G, Pt. I for 1931) 


ORDER XLVL 
Rule 8. 

the folloicing as rule 8 in Order XLVT 
S. Applicahihlyof ruleSSofOrder XU.~Pule 35 of Order XLI shall 
ajyply, so far as may l-e, to proceedings under this Order. 

iKotificalion published at jKiges 1240-41 of S. 0. G. Pt. I for 1931) 
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ORDER XLVTI. 

Rule lO. 

10. Applicohilit!/ of uilc 38 of Order XU Jink 38 of Order XLI shall 
apply, so far as vxay be, io proceedings under this Order. 

{Xoliftcalion ptihlishcd ai pages 1240-41 of S. 0. G. Pt. 1. for 1931) 


:0RDER LH. 

Add the following as Order LIT : — 

1. Applicabilify of rule 38 of Order XLI to proceedings under section 7/5^ 
Pule 36 of Order XLI shall apply, so far as may he, io jn-occedings under 
section 115 of the Code. 

(Xotifications published at pages 1240-41 of S. 0. G. Pt. I for 1931) 


APPENDIX B. 

Insert the following note in red ink in Forms Xos. 1, 2, 3, 6 and C of 
Appendix li to Schedule I : — 

“AJso wke notice that in de/hult of your filing nn address for sendee on or 
before the date mentioned you are liable to have your defence struck out 
(Xotifications published at pages 1240-41 of S. 0. G. Pt. I for 193 ) 



RULES MADE BY THE COURT OF THE JUDICIAL 
COMMISSIONER, NORTH-WEST FRONTIER 
PROVINCE UNDER SECTION 125 OF THE 
CODE OF CIVIL PROCEDURE 


Amcntlment'! of the Isl Pchothile of Civil Proccilure Cotle made by the- 
Court of the Jiuliclnl Commissioner under section 125 Civil Procwlure Code^ 
Noli^mlion Xo. 37!^^ dated 31 May, J927). 

Eflt'Clive from 1 July, 1027. 


Civil Procedure 
Code 

Amendment* 

0. 3, R. j ... 

Add “Provided that the pleader U acting and not merely 
pleading for the party.” 

0. 5, R. 13 .- 

Por 1/ie irords “Where in any suit the defendnirt cannot be 
found” siibstitute “Where the defendant Is nb«ent from 
his usual plaee of residence.” 

0. 5, R. 17 - 

Add “The signature of a headman of the village shall be 
obtained on the summons and proclamation shall be made 
by beat of drum in the neighbourhood of the said hou*^?.” 

0. 7, R. 14 (2) 

Add “And shall also produce such document^ a« are in his 
po-'^ession or power.” 

0. 7 

Add the follomny rub’s 


“19. Ever}' plaint or original petition shall be 

accompanied by a proceeding giving an addres* at 
wJucb service of notice, summons, or other process 
may be made on the plaiotifl' or petitioner. Plaintifis 

Or petitioners sxibseouently added shall immediately, 
on being so adde<i. file a procee^ling of this nature. 


20. An address for sendee filed under the preceding rule 
«hall be within the local limits of the district court 
within which the suit or petition is filed or, of the 
district court within which the party ordinarily 
reside^ if within the limit* of the Korth-Wesi 
Frontier Province. 


21. Where a plaintiff or iKtitioner fails to file an addre*-* 
for s>orvice he shall be liable to have Ids suit 
di*mi*sed or his petition reiccted bv the court stio 
iitoiu or any party may apply for im order to tlrnt 
eflivt, and the court may make such order as it 
thinks ju«L 
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Civil Procedure 
Code 

Amendments 


22. A partv who desires to chungo the address for Bcryice 
given b}’ him ns aforesaid shall file n verified petition, 
and the court may direct the amendment of the 
record accordingly. Notlco of such, petition shall be 
given to such other parties to the suit ns tlie court 
may deem it necessary to inform, and may he cither 
.served upon the pleaders for such parties or be sent 
to them hy registereii posts ns the court thinks fit.” 

0. 8, E, 1 - 

Add a sub-clnnse (2) “The defendant at Uio time of presenting 
n u’rittcn staiement shall, where he relies on any documents 
(whether in his possession or power or not), enter such 
documents in n list and produce those ilocumcnts which 
are in his pos.i;es«ion or power,” 

0. 8 

Add tht foVow'mg ndex : — 


“11. Evorj* party, whether original, added or substituted, 
who intends to appear and defend any suit or 
original petition shall, on or before the date fixe(l m 

1 the summons or nollco served on him ns the (late 

of hearing, file in court a proceeding slating hJ| 
address for sendee, and if lie fails to do so, ho shall 
bo liable to have his defence, if any, struck out niul 
to bo placed in the same position ns if bo had not 
defended. In tin's respect the court may act si/o 
or oil the npplicaUon of any party for an oitler w 
such ofiect, and the court may make such order as it 
thinks just. 


12. Rules 20 nnd 22 of Order VH shuU opply, 

may be, to addresses for service. Bled under in 
preceding nile.” 

<). 9, R. 13 

AM ‘Trovided fuillicr timt no decree passed *'1^ 

bo set aside merely on Iho ground of an irregularity J 
service of summons, if the court is satisfied for r^so 
bo recorded tliat the defendant had knowledge of i 

of hearing in sufficient time to appear on that (lai 
answer the claim." 

O. i:^, R 1 

The folloiL'ing tide is stthsiUiHcd — 

“All documentary evidence shall be produced bj die 
parties or teeir pleaders in the incthod on" 
time prescribed in orders 7 ami 8 ; n 

after the settlement of issues the court may ■ : 
date, not being more than 30 'days 
settlement, within which the paities 
supplementary lists of documents on 
rely.” 

0. 10, R. 1 - 

Sulstilute the foUoicing •. — 

“(1) On such date as tho court may appoint and "Ot '"S 
than 30 days after tho settlement of tissues tho p 





Civil ProCTxlure 
C<xlc 


Amendments 



shall pre-^nt in court a list of witnesses whom they 
propose to call either to give evidence or to produce 
documents. 


(5) They shall not be pcrmittwl to call witnesses other 
than those contained in the said list, e:cccpt with the 
permission of the court and after showing good 
cause for the omission of the said witnesses from the 
list ; the court granting such permission shall record, 
reasons for so doing. 


(5) On npplicstlion to the court or such officer as it 
appoints in this behalf, the parties may obtain 
summonses for persons whose attendance is require<l 
in court.” 

0. 16, R. 8 ••• 

Add ‘‘Provided that such summons shall ordinarily be made 
over for service to the party calling the witnesses, and his 
affidavit shall be considered sufficient proof ot service ; 
provided further that he shall, for sufficient reason,' be 
entitled to apply to the court to have the summonses 
served through tts agency.” 

0. 41, R. 14 (1) 

Add “Provided that with the permission of the court no 
notice need be served upon a respondfent who was a 
pro fcmia defendant in a suit which was decided ezpario 
against him.” 

0. 41 

Add ihe folhtciug niks •— ^ 

“38 (f) An address for service filed under 0. 7, R. (19) or 
0. 8, II 1, or subsequently altered under 0. 7. 
R. 22, or 0. ^ R. 12, shall hold good during nil 
• appellate proewUngs arising out of the original 
suit or iK’tition. 


(2) Every mcinoramlurn of nppeal shall state tho 
addresses for service given by the opi>oslto paitles 
in the court below, and notices «n<l ])roec««os simjl 
i«>-uo from the iipiHdlntc court to such addivsse-*. 


{3) Rules 21 and 22 of O. 7 slmll apply, k> far a-* may 
bo, to apjiellate proceeiUiigs * 
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Amendment? of Order XXI of the l.st Sehednlo of Civil Procedure 
Code made by the Court of the JinUciol Commi?«iioncr, under section 12r>. 
Civil Procedure Code. (Sec Notification iVo. 444-J., dated 3G Aiijint, 1931.) 

Effective from 1 October, 1931. 

JUDICIAL DEPARTMENT 
NOTIFICATION 
Peshaicar, 20 August, 1931. 

No. 444-J, — Under the provisions of section 125 of the Code of Civil 
Procedure (V of 1903), and with the approval of the Chief Commissioner, 
North-West Frontier Province, the following amendments of Order XXI 
contained in the First Schedule of the saiil Code have been made by the 
Court of the Judicial Commissioner. 

The amendments will take effect from 1 October, 1931. 

DKAFT AilENDMENTS 


Civil Procedure 
Code 

Amendments 

0 21, E. G ... 

Head R. G as .R (1) and add the following sub-nde G (2) J— 


“(S) Such copies and certificates may, at the request 
of tl\e decree-holder, be handed over to him or ro 
such person as he appoints in a sealed cover to 
be taken to the court to which they are to oe 
sent,” 

0. 21, R 16 ... 

For the first pioi'tso to R. 10 substdute the following 
proviso <# 


“Provided that where the decree or such interest as 
aforesaid has been transferred by assignment, no i ^ 
of such application shall be given to the ’ 

and unless an .affidavit by the transferrer admi o 
the transfer is presented ivitb the apphcatioii, 
decree sliall not be executetl, until the court 
heard his objections (if any) to its execution. 

‘O. 21, R. 22 ... 

For the ivords “one year” icitereves they occur in S. ■ 
read “two years.” 

'0. 21, R. 26 — 

In sub-rulc (3) of H 20 for the words “the court may” 
substitute the loords “the court shall, unless good * 
to the contrary is shown.” 

O. 21, R. 31 ... 

In sub-rules (2) and (3) of It 31 for the words “sue 
substitute the toordt, “three months” aiid add the followi j 
as sub-rule (4) : — 


“(4) The court may on application extend the 
three months mentioned in sub-rule^ 
to sucli period, not exceeding six months in all as 

It -may tnink fit.” 




AIT. III. — .V. \y. r, I'lroviSTK j.c.s. court hulks 
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Proccsiurc 

Code 

Aiiieiulmrnt.. 

0, 21, p. :^2 ... 

In suit-rule (,'l) of JI. 33 fur the vouh “for one year” 
siuhflUule. ihe irorfs “for tliroc inont!i‘« or f>nch fmtlior 
IK'rioil not csewUn" one year itt the nliolo n« may he 
iixc<l by fbc court.” 

0. 21, I}. /JO ... 

For siih-iulr (J) of J>. 39 subsliliilc Ihc foUowhuj : — 

‘•(I) AVI payment'^ sViaVl 1k* made to the ofiVcei in charge 
of tlie civil prison.” 


In sitb-iiik (p) onnt the uords ‘•in the civil prison.” 

0. 21, It. i:i 

A'hl the foUoxvimj further proiiso to /?. ‘13 : — 

‘Trovidoil furlhor that when the alfacliod property 
consists of liv^^tock or .articles which cannot 
convonionlly he remove*!, and tho attaching officer 
<loos not act under the first proviso to tins nilc, 
ho may leave it in the village or place whore it ha- 
hoeu attached in the charge of n village Jambanlnr 
or such othci respectable Mison os will undoitake 
to keen the property, suoject to the_ orders' of tlio 
court, it «uch per«on enters into a written bond for 
it« production. 


Any poison who ha^ so undertaken to keep nttaolied 

1 pioperty may be pioeecded against as a surety under 

'■ccliou 115 of tlie Code and shall be liable to pay 
in e.\ccotion proceedings the value of any ‘.uefi 

1 propel ty wilfully lost by him.” 

0. 21, 11. r/i ... 

In 'lub-iiile (1) (6) of !>’. o3 in the 3/(1 hue and oi sub-rule 
(4) tn ihc 8lh hue aflet the tfOtaA “to such other court” 
add ihc words- “or to any other court to which the decree 
has been tmnsfentKl for execution.” 

In suh-ntle (1) (b) ii) for the no/ds “its own decree” 
substitute the uo/ds “the attached decree.” 

In (6) for ihe uoid-> “after receipt of notice thereof” 

read ‘^fter receipt of notice or with the knowloflge 
thereof.” 

O. 21. It. 51 - 

Add the lulloiciu'j biih-iule to If. o4 : — 

“.51, (.7) The order shall take efiect a? .igiiinst purclia?er7i 
for value in good faith from the date when a copy 
of the onler is nffised on tho property and against 
all other transferees from the judgment-delifor from 
tlie d.Tte on which ‘•uch onler i* made ” 

O 21. It. ‘iT 

( <ntirl thf <fi/i'luitiu'i sentewe of It. 5. “upon tlie di?nii«i.nl 

'hall «.«'<*.” «nd bitWifiife (he folloiciuf} : — “In 

iU-.mi"iug Mull .ippHcatiuii the court shall direct whether 
tho ntfachiiH nt -haU continue or cease. In the absence 
of any such direction the attachment 'hall }>r deemM 
to coa'<..” 
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fODi: or nviL 


Civil Proceduu' 
Code* 

1 Aiiic'iidiiK'ni- 

O ‘-’1. It. 

ni; • 

-Uhl flic foUoiiiiH/ irouls fit chni'^c (r) nf suh-rnlc (2) of 



“Piovidwl Ihnl it '•Imll nol lie ucce-'-jiry for tlie couit 
il'clf lo jfi\-e it« own O'limaU* of the value of the property; 
hut the ptoclninntion «hall include the e'lliuafe. if an), 
plven hy either or liotli of tlie partic-.” 

O il. 1 ! 

«lS . 

In Ji. GH fot flic ironl “thiity** irml “fifteen” >ntil fur ll"' 

II Oil! “fifteen” icnil “«eveii.” 

() -M, It 


Ill .•>ub~iiile ('i) of JI. GO for the ironl “.-even" siili'llti'lr 
the tronl “Ihiity” 11 lid add the foUoivInrj proiino:— 

••Proviile<l timl the eoiirl may di«jicnse with tlic 
eonsciit of anj judgmcnt-^lcblor >rho has failed le 
attend in answer to a notice i»*.ued muler K. fifi 

O il. It 

- 

Fill mib-rnlc ^l) of II 7'J '■nbsfHitlr the fillon'inij 
"72 (1) Thu holder of a deri-ee in execution of which 
properly N «ohl, 'hall ho cojiipctcnt to hitl for or 
purchase the property • without exprt-'s pcinii'Sion 
of the court, pioviduil that the eointiua\% on 
.ipplication of the jiul-'ment-dcblor and for Mifnciont 
••lui'e. dehai him fiom <0 liiddin^ or puielm^mff. 



Ill iiib-ride (2) for the oojW.' “with 'iicli penni'^'ion 
>idihlitittc the noid-< ‘‘(he pioi>erty.” 9 

('n)iiel Diib-mlc (:t). 

() -M, 11. 

7* ... 

Ill Mtl-nilc CZ) of II T't ufler the uo/d*' “heintf atoiud” add 
till' words “or mn Ih- 'old to "leater ndvnntace m » 
unripe «tate.” 

O 2\, It 

Si) . 

Ll sith-iilli' (1) af H Sfl fur Ihr itunL "citlin' 

Iietnie .^iich ‘•ale” .snbfUtnle the folloniiir/ it'oi(Fr-~ 

“eithci claiining any inleiest in -'uch jn-operty “ 

time of ^alo or at the time of application, or : r 

for or in the interest of 'iieh per-^ou.” 

C itl. It. 

‘HI ... ' 

.Uhl the foUoicmij fuilhcr juoiiso to suh-nih (1) <>f I‘- 00.— 
“Pi-ovuled fiuihcr that no ••‘ueh '.ile bo aside on 

any ground wliioh the applicant eould Inav I 
forwanl before tlie 'ale WU' conducted.' 

O. 21. It. 

1 

ns 

Ll R. Sa iiflei the icoiih “at Uh in=tisiitIoii" 
ocfiir, add the iioids “or on hi' behalf,” o/td v^Mwe 
icouh “ill the civil pri*-on” add the wout'^ ‘at tlic e.\i 
of the Crown” 

O 2\. It. 

. nn ••• 

In ll. 00 for the icords “(other than the judgnient-dchtoi) 
siibsliliile the tcorth “(other than tlie pei'oii'J niontioiie' 
rule.* 9r> and HS)” 
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INDEX 


Paoi: 

N. D.—'O' refers to Order i 's' to Section, V i to Rule, 'Sch' 
to Schedule i 'Ap' to Appendix of this Code. 

Abandonment See also Withdrawal 


Circumstances under which court may (rant permission for, abandonment 

of part of claim and for btinsins a fresh suit for it [O. 33. r. I (2)] 1892 

of part of plaintiffs' claims [O. 23. r. IJ ... ... 1892 

of suit or application by election of a late minor on attaining majority 

[O. 32. r. 12 (41] ... 20^4 

without court's permission, effect of (0. 23. r. ! (3)] ... 1892 


Abatement 


appeal, rules as to abatement of suits apply to abatement of [O. 22. r. !I] 1884 

cases of abatement of 1845,1859,1884,1889 

appeal against order that a suit or appeal has abated ,,, 1851 

determining question as to who is the legal representative 
under O. 22. r. 5 ... ... 1866 

under 0.22.r fO on an application by assignee ... i883 

application for substitution of legal representations of a deceased 

pWintiff when to be made \0. 22. r. 3] .. ... 1843 

of a deceased 

defendant when to be made (O. 22. r. 4] ... laji 

may be made by plaintiff or the 

representative of the deceased defendant ... igc; 

not necessary when the heirs are already on record ... 1856 

application for substitution by OfRcial Assignee or Receiver to prosecute 

insolvent plaintiff's suit (0.22. r. 8] ... issg 

no limitation for such application ... igyi 

application by insolvent for restoration of suit after adjudication is 

annulled ... i87l 

no limitation for such application ... 1371 

application to set aside order of abatement or dismissal [O. 22, r. 9(2)] 1871 

limitation for ... 137/ 

matters to be proved for the purpose ... i87l 

who may apply ... i872 

application in cases of assignment, creation or devolution of interest 
pending suit otherwise than by death, marriage or insolvency 
(O. 21. f 10] 1876,1878, 

may be made by the person himself or by any party to the suit 1881 

meaning of interest ... 1578 

leave of court necessary ... ... 1332 

limitation for ... ... 1382 

rule 10 whether applies to execution proceedings ... 1333 

applies to cases in which defendant dies after preliminary and 
before final decree ... 1377 

applies to devolution pending appeal ... 1331 

rules governing abatement do not apply to a person who claims 
not as legal representative but as assignee ... 1372 

costs can be awarded to defendant against estate of deceased 

plaintiff when the suit abates in whole or in part (O. 23. r. 3(2)] 1844,1850 

against insolvents estate when official Assigneeor Receiver 
refuses or ncgtects to continue the suit (O 22. r. S(2)J ... jg^g 

Court to which application for substitution is to be made ... 1855 

1 entiY to the ^ect that right to sue survives, 

-s necessary (O. 22. r. 2] 

3 



rOT)K OF CIVIL FROCKPURK 




Abatement (Contd.) 

death of cither party pending appeal from a decree in a suit in 
which (he right to sue wouW not survive if the plaintiff 
died before decree 

of plaintiff after pccUminar;^ and before final decree 
of defendant 
of pro-forma defendant 

devolution of interest in other cases [O- 22. r. 10] 
decree passed after death of a party, effect 1841, ISo2, 

rectification of 1841,1849, 

decree for or against a wrong person 

determination of question as to legal representative [O. 22. r. 51 
effect of abatement or dismissal under O. 22. fO. 22. r. 9] ••• 

execution proceedings— O. 22. r. 3. 4 and 8 do not apply to fO. 2L r. I2J 
whether substitution only or fresh application for execution 

I87l' 


necessary 

Fresh suit when barred [O. 22. r 9 (I)] 
Insolvency— suit docs not abates by insolvcnc%’ 
of plaintiff's O. 22. r. 8 


18^1 

1845 

1862 

1862 

1876 

',1867 

.1807 

1862 

1864 

1871 

I8S9 

,1890 

,1873 


Sce^fnsolcenc^ 

Legal representative, where there are more than one .. . 

substitution of some only in case of deceased plaintiff, effect- 

in case of deceased defendant ... 

meaning of ••• 


1816 

1846 

18S2 

1846 


See-^Legat RcprcseniaU're 


IS confined to the pleadings in the case 
of a wrong person as ... 

of a deceased person subiect to Indian Succession Act 
plaintiff's duty to search out 

order refusing to substitute certain person as, is not a decree 
real owner is not the Ugal rfpresentativc of the benamdar 
question as to who is, determination fO. 22. r. 5.1 
limitation for application for substitution ... 

marriage— suit docs not abate by marriage of female party 
[O. 22 r 21 


1849,1869 

1853,1865 

.. is'-a 

1853 
1851 
1847 
. 18f4 

1850,1861 

1867 


Sec— Marriage 

necessity or not, for passing a formal order of 
no abatement by death of cither party if right to sue 
survives [O. 22. r. J] 

after hearing and before judgment [O. 22. r. 6] 
by reason plaintiff's death after decree, for right to sue is 
merged in the decree 

non-compliance with procedure laid down in O. 22 would 
not involve want of jurisdiction but would be 
a mere irregularity so long as the decree is. passed 
between living persons 

plea as to, when can be raised In second appeal 
re-hearing of suit or appeal dismissed cannot be entertained 
on the ground that one of the defendants died 
before hearing • • 

■Right to sue'— meaning of 
right to sue when survives, cases 
does not survive, cases 

right to sue when survives to surviving plaintiff alone, after 
the death of one of the plaintiffs procedure, 

[O. 22, r. 21 


1873 

1837 

1866 

1841,1849 


1637 

1849 


1863 

1837 


,S37-1S11 

rs37-I8« 
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Abatement {Condd.) 

against suTvivin^ defendants afone after the death of one of 
the defendants, procedure [O. 22 r. 2] 

right to sue where It survives, but does not survive to 
surviving plaintiff (if any) alone, procedure 
[O. 22. r. 31 

but docs not survive against surviving defendant (if any) 

alone, procedure [O. 22. r. 4] 

substitution not necessary when a party dies but all his heirs 
arc already on the record 

StifPcicnt cause for not being able to apply for substitution 
in time 

ignorance of death, whether 

ignorance of whereabouts of the representatives 

mistake or carelessness 

Suit abates when as against the deceased plaintiff only 
as a whole 

Suit abates when as against the deceased defendant only 
as a whole 

'Survive,' meaning of 


PAf»n 


1841,1842 


1843 

1851.1855 

1842.1856 

1871,1873 
1874 
1374 
1874 
. 1845 

1846 

1856 

1857 
1842 


Absconding 

of person failing to comply with summons (O. 16. r. 10-13, 17, ISJ 1403-1407-1403 
of leaving jurisdiction to avoid or delay plaintiff fO. 83. r. 1} •• 2200 

procedure in case of witness (O. 16 r. lOj .. ... 1403 


Abuse of Process 

inherent powers of Court to prevent, fs. f51J 

to compel persons as real ptaintms to pay costs of the suit 
inherent jurisdiction to stay suit which is an 

to rectify the mistake of the bailiff who delivered possession 
of property not covered by the writ 

Acceptance 

By plaintiff of sum deposited m court as part only 
f O. 24. r. 4 1 

Of service of summons, procedure on refusal (O. 5 r. 17 ] 
Procedure on such acceptance [ O. 24. r. 4 ] .. 

Revocation of acceptance of security in case of 
appeal to King [ O. 45. f. 9 | 

Accounts 

account books cannot be attached ( s. 6?. (I) (d)] 
adjustment of, commission for [O 26. r. II I ... 

appeal from picliminary decree directing 
commission to examine and ad;ust [ S..75. and 
O. 26 r. II] 

decree in suits for. [O. 20. r. 16] 
in excess ol the pecuniary 
jurisdiction of the court 

special direction in the decree 
by subsequent order as to the mode in which accounts 
arc to be taken {O. 20. r. 17 ] 
d sCTCtion of the court as to grant of temporary injunction 
on terms as to keeping of [ O. 39. r. 2 j 
jurisdiction in suits for 

legal representative, power of court executing decree 
to compel, to produce accounts f s. 50 ( 3 ) | 


1005,1003 

1008 

lOOS 

1008 


1932 

1173 

1932 

2473 


•• 513,525 

1959 

708, 710, 1307 

...'612, 1059 
I5CU, 1506 

1506 


.. 1507 

2255 

1506 

... 475, 477 
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Accounts {Conchi.) 

mode of takmB, special dicccUons os to books of 
I O. 2.\ r. 17 ] 

partnership accounts, in suits for dissolution of 
[ O. 20. r. 15 ] 

partnership property, attachment of partners' share 
in, and accounts of [O. 21. r. 49 ( 2 ) J 
preliminary decree in suits for 
nature of 

principal and a^ent, account suits between, t 0. 20. r 16 . 
production of, when filing plaint [ O. 7. r. 17 1 
receiver, liability of, 'to account [ O. 40. r. 3(6)] 
receiving in evidence copies of account books in current 
use [ O. 13. r 5 1 

return of origin?!, after marking [O. 7. r. 17 ( 2 )] 
trusts, suits relating to public, directing accounts m 
[ S. 92 (.1 ).( d )1 

unsettled, plaint m suits for recovery of amount 
due on ( O, 7. r. 2 1 
valuation of court fees in suits for 


I’.icii: 


1507 

1503 


.1644 

1505 

1505 

1504 

1277 

2266 

1375 

1277 


644, 665 

1247 

1507 


Acquiescence 

of non«tcsidcnt defendants as to place of suing 
[ S. 20. ( f ) 1 

Acts of State 

appeal to Privy Council docs nor lie from. 

Civil courts jurisdiction over 

Acts nnd Reguintlous 

amended by the code ( s. 155 ) 
referred to in the code or in the Notes 
Agra Tenancy Act of 1926 
Arbitration Act IX of 1899 
Assam Land and Revenue Regulation I 
of 18S6 

Bengal AHurian and Diluvion Act IX of 1847 
Bengal municipal Act iil ( B. C. ) of 1884 
Dcng.nl, N. W. P. and Assam civil courts Act 
XII of 1SS7 

Bengal Tenancy Act VIII ( D. C. ) of I8S5 
Bengal Regulation VIII of 1819 
Bombay Civil Court's Act XIV of i669 
Bombay District Municipal Act 11 of 1884 
Bombay District Police Act IV of 1800 
Bombay Mamladars' Act 
Bombay Regulation M of 1827 
Bombay Salt Act II of 1890 
Broach Talookdars Relief Act XV of 1871 
Burma Civil Court's Act VI of 1890 
Central Province Civil Court's Act XVI 
of 1885 

Charter Act 24 and 25 Vic eh IV 
Chota Nagpur Encumbered Estates Act VI 
of 1871 ns amended by Act V of 1884 
Chota Nagpur Tenancy Act VI of 1903 ( D. C. ) 
City of Bombay Police Act IV of 1902 
Code of Criminal Procedure Act V of 1895 
Co-operative Societies Act II of 1912 


274, 281 


819 
66, 619 


IWO 


. 190, 376 

... 1981 

... 77 

••• 81 

... '*• (S4 

. 243 

"64, SO, IJO, 3'9, 

••• *“ 243 

857, 858 
65 
910 
910 
65 

... - 7P 

... - 243 


243 

718 


856 , 
64, 65, 7l, 


65 

9C9 

65 

193 

514 


a 
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Acts and Regulations (Concld.) 

Court Fees Act VII of 1870 
Curator's Act XIX of 1841 
Dckkhan Agriculturists Act XVII ol 1879 
Divorce Act IV of 1869 
Estates Partition Act VIM (B. C.) of 1876 
Government of India Act 1915 
Guardian and 'X'ards Act VIM of 1893 
Heriditarv Village Officers (Madras) Act 111 of 1895 
Income Tax Act XI of 1822 
Indian Arbitration Act IX of 1899 
• Indian Army Act VIM of 191! - 

Indian Contract Act IX of 1872 
Indian Councils Act 1861 
Indian Councils Act 1892 
Indian High Courts Act 1861 
Interest Act XXXM of 1839 
Jhansi Civil Courts Act XVMI of 1167 
Judicial Officer's Protection Act XVIII of 1850 
Land Acquision Act I of 1894 
Land Registration Act VM (B. C.) of 1876 
Limitation Act (X ef 1903 
Limitation Act XV of 1877 
Lunacy Act IV of 1012 
Madras Gty Municipal Act 
Madras Civil Courts Act Xdl of 1879 
Madras Estates Land Act ( of I90S 
Madras Forest Act 
Madras Regulation XXV of 1892 
Madras Rent Recovery Act 
N. W. P. Rent Act XVMI of 1873 
N. W. P. Rent Act XII of 1881 

Negotiable Instruments Act XXVI of 1831 as amended by 
Act XXX of 1926 
Oaths Act X of 1873 
Oudh Chief Courts Act 1925 
Oudh Civil Courts Act XMI of 1379 
Partition Act 1V of 1893 
Partition Act V (B. C.) of 1897 
Patni Regulation VIM of 1819 
Pensions Act XXIM of 1874 
Presidency SmaM Cause Court Act XV 1833 
Presidency Town Insolvency Act Ml of 1909 
Probate and Administration Act V of 1831 
Provident Funds Act XIX of 1925 
Provincial Insolvency Court Act Ml of 1907 
Provincial Small Cause Court Act IX of 1837 
Public Demands Recovery Act I (B C.) of 189S 
Punlab Civil Courts Act XVIII of I8S4 
Religious Endoivment Act XX of 1863 
Rent Act X of 1859 
Revenue Sale Act XI of 1859 
Sea Customs Act VIM of 1878 
Sontha) Pergana Regulation I of 1892 
Specific Relief Aci I of 1877 
Stamp Act 11 of 1899 
Succession Certificate Act VM of I8S9 
Suits Valuation Act VII of I8S7 
Survey Act V (B C.J of 1575 
Transfer of Property Act IV ef I8S4 
Usurious Loans Act X of I9TS 
Usur>' Laws Rej'eal Act XXN'll! of ISS5 
Village Chovskidari Act VI (B. C.) ol 1877 


I’AOL 


823 
904 
198 
2218 
... 78. 

515. 844, 814, 918. 
65, 907, 2238 
... 64. 

... 63, 823. 

376, 639. 
... 530. 

... 314, 319 
575 
515 

808, 844, 856 
324 

... 243 

61 

65, 129, 194. 857. 904 

... 78 

... 473 

473 

... 2038 

... 858 

... 243 

... 010 
... 65 

... 79 

190, 910 
... 189 

910 

2203, 2204 
... I9S 
... 815 

. 243 

1967 
... 77 

... 80 
62 

90S, 933 
926 
129, 195 
514, 530 
197, 428, 505, 907 
193. 767, 905 
eo, 107, 445, 575 
... 243 

683, 903 
452, 909 
79 
65 
65 

185. 193, 909 
1967, 2203 

313 
724, 822 

446, 1729. 1772. 2085 

314 
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Addition 

additional evidence in appeal [0 41. rr, 27-20] 
addition to judgment [O, 20. r. 5) 
of patties [O. 1. r. lOJ 
of respondent (O. 41. t. 2ol 
of parties in second appeal 

Additional Judge 

subordination of Courts of Additional Judges (s. 24] 

Addressing Court 

unauthorised persons not to address court [s. 110] 

Adjournment see also Appearance, Hcadnet 

a matter of discretion for the Court 
after framing and recording issues [O. 15. r. 4] 
court may grant time and adjourn hearing from 
time to time [O. 17. r. I {l)J 
Court may proceed with the suit and decide it 
notwithstanding cither party fails 
to produce evidence [O. 17. r. 3] 
costs of adjournment [O. 17. r. I (2)1 
non-payment of, 

decision under O 17. r. 3 is a deaec 

distinction between r. 2 and r. 3 of O. 17 ... 141(5, 

enlargement of time— see Enlargement of Time 

failure to produce evidence at adjourned hearing [O. 17 r. 3] 
to perform any other act means any for the further 

progress of the suit for which time was given [O. 17 r. 3] 
heating to be continued from day to day when hearing of 
evidence has once begun [O. 17. r, I Prov.J 
Instances where r. 3 was held applicable 
Instances where r. 3 was held inapplicable 
of appeal, power of Court as to [O. 41, r. 20] 
of hearing Ex parte [O. 9, r. 7] 
of sale in execution [O. 21, r. 69] 

procedure where parties fail to appear at adjourned hearing jO. 17, r. 2] 
procedure in O. 9 to apply 
sufficient cause for, what is or is not 
to future day when there is no hearing [O. 9, r. I] 

Adjudication 
meaning of 

which is appealable as an order is not a decree [s. 2, (2) (a)] 
Adjustment 

commission for adjustment of accounts [O. 26, r. II] 

Adjustment of Decree 

adjustment, meaning of 
adjustment, need not be in writing 

adjustment, of attached decree, when ineffectual fO. 2I| r. 53 (6)] 
adjustment. In part 
agreement between judgment debtor and proposed assignee of decree 
agreement limitation for, 

agreement to give time etc, effect of omission of s. 257A of the old code 
appeal lies agains order allowing or refusing an application to record, ... 


Faoi: 


2400-2414 
1447 
.. I0S2 

.. 2354 

2358 


925 


jm 

1393 


1421 
1415, I4t5 

1425 

1422 
1416, 1422 

142! 


1413 

1422 

J423 

1309 

1716 

1416 

1416 

1414-1415 

1301 


1522 
1524 
1654, 1659 
1524 
1531 
1528 
1538 
1535 
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Adjournment of Decree {Conetd.) 


Page 


application for certificate of. how to be made and what is 
certificate of, when to be filed ... 
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parties, court can restore the appeal and pass decree in 
accordance with 

contents of memorandum of appeal [O. 41. r. 1 (2) ] 
copy of the decree to accompany memo of appeal [O. 41. r. I] 
filed after time, the appeal Is time-barred 
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appeal 2319.2423,2424,2426 

decree of the appellate court in favour of parties who arc not 

parties to appeal, power of the appellate court to pass .. 2428 

decree of the appellate court, date and contents of [O. 41. r. 35] . . ' 2429 

is the only decree capable of execution . 2490 

Judge dissenting from the judgment of the court consi?ting of 
more thanonc judge need not sign [O. 41. r. 35 proviso] ... 2429 

in cross appeals 2431 < 

aetauu m appearance of appellant appeal to be dismi««- w 

*' "■ ” " <‘11 M4J,23»8 

Pleaders unpreparedness to go on with the arwwe- , 

amounts to whether 
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whether court can decide the appeal on merits after going 
through the records itself ... 2^8,2349,2350 

dismissal appeal without sending notice to respondent or to lower 
court but after hearing the appellant. [O. 41. r. II (I)) ... 2342 

for default In appearance of the appellant on the day fixed 


[O. 41. r. II (2)] 

to be notified to lower court (O. 41. r. II (2)] 
amendment of decree after such dismiss.')! 
bars review of judgment appealed against 
reasons for to be recorded in a judgment 
review of order of ... 

rule II does not apply to appeal 
under s. 4768, of Cr. P. Code 

such a dismissal is a decree 

such a dismissal should not be made where the case is 
arguable one and there is a reasonable prospect of success 
dismissal of appeal for default in appc.'trancc after notice of appeal 
• served on respondent [O. 41. r. 171 

without serving notice of appeal on respondent 
[O. 41. r. II (241 

no appeal from such order of 

dismissal of appeal, for failure of appellant to deposit cost of 
service of notice on respondent (O 41. r. 16] 

no such dismissal if respondent appears of his own accord 
lO. 41. r. 18. proviso] 

no appeal from order of 

effect of an improper or common order of remand 
exhibits, lower court to furnish copies of, required by the 
applicant at his own cost [O. 41. r. IS (3i] 
exparte decree against respondent [O. 41. r. 17 (2)] ... 

rehearing on application of respondent [O. 41. r. 2n] 
appeal against order refusing to rehear 
finding which amounts to obitar dicta 
fresh appeal may be filed. If there be time, when appeal 
dismissed for detault 

grounds of objection to be contained in memo of appeal [O. 41. r. I (2) 
not so contained cannot be urged without 
leave of Court [O, 41. r. IJ 

appellate court not confined to such grounds 
appellate court's decision on any other ground must 
be arrived at after opportunity i;iven to other side to contest 
to. 41. r. 2 proviso] 

no new case inconsistent with that set up in the 
lower court, is to be permitted 

court can consider a ground taken though not urged 
court can consider a ground taken but abandoned 
leave of court may be express or implied 
one of the appellants may rely on grounds taken by 
the other who died, though not taken by himself 
rules apply to cro>s objections 
Hearinc of Appeal, appellant has the right to begin and reply 

lO. 41,1^16] 

be dismissed for non>appearance of 
,, (I 1 

appe ant [O. 41, r.'TT^^^pondent does not appear [O. 41. r. 17 (2)1 

ex parte, when rc^i|t,niss appeal on merits when ,-,0 

whether court can di?^i|ij, 2343, 2349, 

appellant does not appear fo, the pleaders when 

ordinary practice of sending. 

appeal IS Mlled on for hearing court must dismiss 

when both parlies fail to app^ 
the appeal and not go into the merits 


2342,2344 
2342 


2M3 

2344 

2353 

2344 


2344 

2343 


2342 

2343 


2342.2344 
. 2353 


2351 

215/ 

2353 


35*5 
' 3343 


3356 


3354 

2247 


230S, 
2303, 2314 


2308, 2309 


2309 
2513 
2314 

2310 




2347 


2353 

2353 


2350 

2353 

2350 


INDEX 


Page 
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courts' po\x'cr to adjoii'n hearing and direct parties 
interested to be added as respondents [O 41. r. 20] 2354 

rc-hcanng of appeal, on app'ication of respondent against 
whom ex pof/c’ decree was passed [O 41 r 21] ... 2359 

respondent may file crO'S-objcctions [O, 41. r. 22] ... 2361 

respondent may support the decree on any of the 
grounds decided against him [O. 41. r 2’J .. 2351, 2352 

court mny rcm.md a ease for re-trial by lower court 
[O. 41. r. 23] . 2370 

when evidence on record sufficient court may decide 
the appeal finally [O. 41 r. 14) 2391 

when 1st Court has omitted to frame or try an issue or 
to determine a necessary question of fact, appellate court may 
frame issues and refer them for trial to 1st court who may take 
additional evidence and return the evidence with its finding on 
the issue to the appellete court (O. 41- r. 25] ... ... 2392 


w'hcn evidence on record not sufficient, additional evidence 
may be taken [O. 41. r. 17] ... ... 2400 

pronouncement of judgment in open court after hearing 
parties [O 41 r. 3D) ... ... 2414 

passing of appropriate decree fO. 41. r. S3] ... .. 24*3 

date and contents of decree lO. 41 r. 35) ... ... 2429 

intervenor In a suit for rent may appeal against the whole decree ... 2317 

Judgement, contents, appeal date and signature of, {O. 41 r, 31] .. 2415 

failure to comply with the requirements of effect ... 2420 

language of. . . ... 2414 

In appeals under 476 C P. Code must comply with 
provisions of O 41 . . ... 2432 

in dissent to be recorded with reasons {O. 41. r. 34] ... 2429 

may confirm, vary or reverse the decree applied against 
[O. 41, r. 32] ... 2422 

not in accordance with law .. ... 2421 

to be pronounced after hearing the parties ... .. 2414 

without hearing parties is a nullity . . 2414 

to state points of decision . I4I5 

decision there on ... ... 2417 

points decided by fst court but left open by appellate court 
to be considered as not decided at all and so has not the force 
of resjudicata . • . 2418 

reasons for decision ■ • 2418,2421 

when and where to be pronounced (O. 4I» r. SO] ... 2414 

Limitation, delay in presenting appeal ... .•• 2301 

sufficient cause for delay, what is ... 2301,2306 

exclusion of time required for taking copy of the decree . . 2304 

exclusion of time taken in seeking renew of judgment >.• 2305 

objection on the ground of, when may be taken for the 
first time in appeal ... ... 1311 

memorandum of appeal, contents of, [O. 41. r. I (2)] ... ... 2247 

is not a good in law unless accompanied by copies of 
decree and judgment ... . 2299 

rejection or return for amendment of, [O. 41. r. 3] ... 2315 

to be registered in the Register of appeals when admitted 
to. 41. r. 9 (I)] ... ... 2336 

new case, inconsistent w’ith and different from that In the lower court is not 

to be permitted ... 2300 

appellate court cannot make out a ... ... 2314 

notice of appeal on admission to be sent to lower court 

to. 41, r. 13 (1)] ... ... 2245 

to be published and served on respondent, [O. 41. r. 14] . . 2345 

to declare that of respondent fails to appear the appeal will be 
heard ex p'artc fO. 41. r. 15] 
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objection of which the appellate court may taVc notice though not set forth in 
the memo of appeal ; — 

(1) objection as to jurisdiction under S. 21 *•• 

(2) plea of rcsjudicaia . •• 

(3) pure question of law goinj* to the very root of the rnattcr as the 

validity of a lease - • • •• 

(4) question of relationship between patties ... •• 

(5) question of limitation ... 

(6) where the decree is on the face of it illegal ... ••• _ 

(?) where the plaintiff has no cause of action ... 

objections which the appellate court should not take notice of t— _ , , 

(I) document insufficiently stamped but admitted without objection m the 
lower court ... 

(1) document admitted without objection . . • . « 

objection not taken in the lower court or waived, can not be raised for 

the 1st time in appeal or second appeal ^ .. 

as to course of ptoccdarc not objected to In lower court ... • ^ 

as to dependants' setting up alternative defence * ••• 

as to rion-jomder and defecc of parties " " 2313 

as to admissibility of documents ... ■' 2313 

as to rnis-joinder of cause of action ... 2313 

not raised in cross appeal ••• ■’ 3513 

cn a question of pemianant tenancy . • 2312 

which if taken might have been cured •• . A” 

objections which were for the first lime taken In appeal and may 

entertained 2311 
(Ij as to form of notice of sale ••• ” 

(2) as to validity of award made beyond time ••• “* 331J 

(3) as to invalidity of document for want ofregistratlon •” 23if 

(4j fton-joinder of patties in mortgage suits '*3311.2318 

(5) want of jurisdiction of court ... 3300 9312 


entertained 2311 
(Ij as to form of notice of sale ••• ” 

(2) as to validity of award made beyond time ••• “* 331J 

(3) as to invalidity of document for want ofregistratlon •” 231! 

(4j fton-joinder of patties in mortgage suits '*3311.2318 

(5) want of jurisdiction of court ... nmosail 

fOj want of cause of action ••• . ' 

pleader's appearance simply to apply for adjournment whether amounts i 
no appearance of appellant 

but unpreparedness to go on with the case, whether 23 SO 

amounts to non-appearance of appellant . * 

powers of the appellate court,— to dismiss appeal without notice to 2342 

respondent tO. 41. r. 11] 

to adjourn hearing for the addition of a party as respono 
CO. 41, r. 20] ... 235S 

to add parties even after period of limitation .. , • “ 

inherent power of court to old parties is circumSCTioe Y 2350 
O. 41. r. 20 • ”■ 2400 

to aliow additional evidence {O. 41. r. 27] ... . , j j’’ 

to take notice of facts which have happened since the ^ 2^2S 
of the judgment of the lower court ... . ' 

to pass judgment confirming varying, or reversing 2432 

decree [O. 41. r. 32] ... *'_* 2433 

to pass any decree or order lO. 41. r. 33] “ 3370 

to remand a case [O. 4J. t. 23) — 2350 

inherent power to remand *" 3392 

to remand an issue for trial and return [O. 41. r. 25j ••• 2423 

Power of the Court of appeal as to passing of decree fO. 41. r, 33) ” 2423 

to pass any decree of order 

cannot pass any order under s. 35A when lower • court na 
omitted or refused to pass such orders {O. 41. r. 33 ,^23 

Proviso] ... "* 

as to passinc of further or other decrees as the case -,2S 

require [O. 41. r. 33] • , ' 

can grant relief to a defendant who could have appcaieo 
but has not done so ■ ••• 
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can pass a decree against a defendant respondent W'ho has not 
appealed and acainst whom no decree was made by 1st Court 2319, 2426 
cannot interfere with a portion of the decree against which 
the defendant has not appealed • 

can pass decree in favour of parties not parties to the 
appeal, but not against them •• 

illustration to r. 33 docs not limit the rule and is not intend* 
cd to illustrate its full scope 

rule 33 should be read with rule 4 ••• 

presentation of appeal • . • 

by a pleader not duly authonsed is no presentation at all ... 
not valid unless accompanied by copies of judgment and 

decree 

procedure where appellate judgment is set aside as not being in 
accordance with law and re anded for re-tiial 

rc-hearing is not necessary if the Judge be the same 
re-hearing necessary if the Judge be different ... 2120, 2422 

question as to validity of order for remand, not taken m the grounds of 

appeal can not be urged ' ... ••• 2311 

Re-admission ol appeal dismissed for default jO. 41. r. lOJ 2351 

appeal lies from order refusing . . r 2354 

fresh appeal, if there is time, may be filed, instead of applying 


2427 

2428 

2428 

2423 

2297 

2298 


2301 


2420 

2420 


for 


2354 
... 2352 

... 2351 

2352, 23'4 
2348 
2336 


Is obligatory on Court, when sufficient cause is shown 
sufficient cause must be shewn ••• 

what are sufficienr causes 
record, when destroyed, procedure 

register of appeal when memo ts admitted JO. 41. r. 9{1)1 ••• 

appeal registered by District judge after ex parte ©fder under 
8. 5 of the Limitation Act cannot be cancelled by Sub.Judgc at 
hearing of the appeal ••• 2330 

right to begin [O. 41. r. fdj ‘ ... 2W7 

right of reply CO. 41. r. 16] ... ••• 2347 

written argument not permitted ... ... 2347 

rejection of appeal for failure to furnish security for costs of appeal 

[0. r. 10(2)] ... 23p 

appeal docs not lie from an order of 2341 

restoration of such appeal ... ••• 2339 

rejection of memorandum of appeal (O. 41. r. Sj ... ••• 2315 

as being insufficiently stamped ... 2315 

as being filed after prescribe period of limitation ... 2315 

can be made after registration ... 2316 ^ 

cannot be made after admission ^ 2316 

on the ground that the appeal has not been drawn up in the 
prescribed manner [O. 41. r. 3] ... ... 2315 

no limitation as to time for ... ... 2316 

reasons for to be recorded (O. 41. r. 3 (2)] ... 2315 

whether order of, amounts to a decree ... ... 2316 

Remand for fresh trial, circumstances under which an order for, can be 

made [O. 41. r. 2J] ... ... 2370 

appellate court may remand a case to a court other than the 
o iginal court .. ... 2387 

can only be made when (he lower Court has disposed of the 
suit on a preliminary point and thereby excluded essential evidenvC 2373 

change in law ... . ... 2371 

distinction between r. 23 and r. 25 ... ' 2376, 2393 

effect of an order for ... ... 2387 

eff«t of an Improper or erroneous order of ... ... 2383 

inherent power of court to, orr grounds of error, defect or 
irregulatity 2380 

no remarid, when 1st court decided not on preliminary point 
but on merits and upon alt evidecce produced ... 
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no remand when 1st court framed and decided all i$sucs and 
tVte appellate court reversed the decision on one of the issues only 2377 

no remand for further investigation to determine a question of 
limitation ... ... 3377 

power of High Court to go into merits on appeal from an 

order of 

power of High Court to 
procedure after remand 

remand for the purpose of making a person a party 
remand where fst Court records evidence on all issues but 
decides erroneously on one issue only without expressing any 
opinion on the other issues 

remand where 1st Court has not decided material issue 
rights of the parlies after order of 
right of appeal from an order of 

right of appeal from an order of. under inherent power 
right of appeal in Letters Patent 
succeeding Judge cannot go behind the remand order 
It hat are preliminary points 

Remand for finding on issue framed and return of finding of 
evidence to appellate court [O. 4f. r. ISJ 

distinction between r. 23 and r. 25 ... . 

either party may within time fixed present memo of objections 
to the finding fO. 41. r. f6 (111 ... •" 

finding and evidence to be ppt on recotd [O. 41 r. 25(1)1 ^ 

High Court can do so in second appeal ... „.jg 

no ppeal from an order under r. 2S ... 2^99 

no Court fee on memo of obfectlon under r. 26 
power and duties of Court to which issues arc remitted 
power of the appellate Court to deal with the whole ,007 

after return of findings ... 23£SS, 

when a case should not be remanded . . _ ■•* jilS 

Rernand for taking additional evidence and return of it to appclpte Court 
res-judicata. plea of, can be taken m second appeal 

though not urged in the lower court • • • 

respondent may support the decree on any of 

grounds decided against him in the 1st Court 2361 236'*“’^^'^^^ 


2335 

2384 

23S7 

2377- 


3373 
... 3373 

238S 
23S9. 2390 
.. 2390 

2391 
23S5 
2372 

2392. 2303 
2376. 2393 


2310 


[O. 41. r. 22 fl)l 

may fill cross-objections (O. 41. r. 22 (I) 

Return of memorandum of appeal for amendment 

fO. 41. r. 3] ... , . - 

amendment must be made then and there or within time t 
be specified ... , . . « 

Reversal of decree in favour of all, on the appeal of one of the pl3' ^ 

or one of the defendants, when it proceeds on ground common t 2316 2317 

respecting [O. 41. r. 4] 

death of one of the appellants before, his heirs can be 
substituted in the final decree .*• , anv " 

no such reversal, when the deace does not proceed on a Y 
ground common to all ... , I** 

rule does not apply when the appeal is only as to a par 
the decree 

rule applies in the case of ex parte decree .•• 
the word "may" in the rule shows that it is in the discr 
of the court to reverse the decree in favour of all or not 
Security for costs of appeal from appellant £0. 41. r. 10 (Hi ’ 

circumstances urrdcr which such security may or may not 2337,3^ 
demanded ••• 2339 

application for, should be made promptly ”■ 2341 

applies to insolvency appeals 2340 

extension of time for giving 2340 

does not apply in the case at Paupcer appeals 
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2317 
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service of notice of appeal on respondent [O. 41. r. 141 ••• 2345,2346 

Stamp on mcmcrandum of .appeal, how' valued . 23C6 

refund, where ovcrs»nnipcd .. . 23OS 

where deficient, memo may be rejected or returned for 
amendment ... 2315 

Stay of execution [O. 41. r. 5J .. ... 2323 

S-'C of Exocitfhn 

transmission of the record to the appellate court [O 4t. r 13 fl)] .. 2345 

witness, examination of, in appellate court [O. 4f. r. 27] 2400,2403 


Appeals from Orders 

Iss. I04-I05] [O. 43. r. lO] .. 782 

Orders from which appeal lies [s. 1041 

Appeal lies from an order supcrsedins an arbitration [s. 104 (I) (a)] 

an order on an award stated in the form of a special case 
U. 104 (I) (611 

an order modifying or correcting an award [s. 104 (I) (c) 
an order filing or refusing to file an agreement to refer (0 
arbitration [s. 104 (H (cf 1 

an order staying or refusing to stay a suit where there is 
an agreement to refer to arbitration f$. 104 (II (ell 

an order filing or refusing to file an award in an arbitration 
without the Intervention of Court [s. 104 (I) (f] 

an order under s. 35 A [$. 104 (I) iffi] ... 
an order under s. W Is. 1D4 111 Ip')') 
an order imposing a fine or directing the arrest or 
detention of any person in Civil prison ($. 104 fl) (d)] 

any order made under rules from which an appeal is 
expressly allow'cd by rules ts*I04 (I) (fjl ... 

an order under rule 10 of O. 7 fO. 43. r. (1) fo)] 


under rule 10 of O 8 [O. AS. r. 1) <61) 
under rule 9 of O 9 (O 43. r. (1) (eij ... 1993,2 

under rule 13 of O. 9 fO. 43. r. (1) (dfl ... 1993,2 

under rule 4 of O lo (O 43. r. (c)l ... 1098,3 

under rule II of O. 40 (O. 43. r. (I) ••• I99S.2 

under rule 10 of O 16 [O. 43 r. (I» folj ... 2 

under rule lo of O 16 (O- 48. r. fl) (fil] •. 2 

under rule 34 of O. U [O 43 r {!» (#')} ... 2 

under rule 72 or rule 92 O. 21 [O 43 r. (I) f/)l 2 

under rule 9 of O. 22 [O 43. r, (I) «'] ... 2 

under rule 10 of O. 72 (O 43 r (H (fj ... 2 

- under lule 3 of O. 23 jO. 43 r. (H (m'l ... 2 

under rule 2 of O 2S (O 43 r fll (n) 1 .. 3 

under rule 3 or rule 8 of O. 34 (O. 43 r. (I) fo^l 2 

under rules 3. 4 or rule 6 of O 3? (O. 43 r. fl) (o'] ' 2 

under rules 2, 3 or rule 6 of O. 34 (O. 43 r II) (o)] 2 

under rules I. 3, 4 or rule 10 of O 34 (O. 43. r. h) (r) ] 2 

under rule I or niTc 4 of O. 40 [O. -3 r. (I) (j)] 2 

under rule 19 of O 41 or under rule 21 of O. 41 [O. 43. 

T. (I) (01 ... 2 

under rule 23 of O. 4f (O 43. r. ff) («1J ... 2 

under rule 6 of O 45 (O 43. r. (1) M] ... 2 

under rule 4 of O 47 |o. 43 r. (f) (ir)J .. 2 

appeal not to lie from any order passed in appeal under s. 104 
1 * (11 

Cojr's.io heir non-vU from orders (« lOSJ 

procedure In appeals from decrees shall apply to appeals bom orders 
to 43. r. 3] 

lUuitraiions of Orders appealable as decrees 
Illustrations o! orders not appea'aMc as decre es 


... 782.787 
2435,2437 
2435,2433 
1993,2435,2333 
1993,2 J35.24S9 
1098, >431,2440 
I99S.2435.2440 

2435.2440 

2435.2441 

2435.2441 
243S.244I 
2435,2444 
243.T.2444 
2X35.2445 
2436. >446 
2436.2446. 

' 2436 2445 

2436 2146 
] 2436.2447 

2436,2447 
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appeal from orders expressly provided In the body of the Code ... 783 

by any law for the time being in force . . ... 783 

appeal from no other order lies, [ss. 104, lOi] ... 787,790 

error defect or irregularity in any order, whether appealable or not, affecting 
the decision of the case, may be set forth as a ground of objection 
in the memo of appeal from the decree in the case [s. lOS. (I)] 7W,79I 

compliance with such order does not bar objection 
such objection cannot be taken ... 795 

to an appealable order of remand unless appeal is first made against the 

order of remand fs. 105 (2)] ... 793,725 

means error &c. in procedure or law and not in matters of fact 792 
meaning of "affecting the decision of the case" - 793 

indirect appeal from non^appealable order ... ... 792 

objection on the ground of error must be set forth in the memo of 

appeal for the decree ... ... 792 

orders appealable as decree - See Decree and Qiies/ions in execution 
Order of attachment for contempt by High Court is not an order under the 

code and therefore s. 105 does not apply to it ... ... 792 

Orders not "affecting the decision of the case," with the meaning of s. 105 793-794 
remand order when appcalabli' ... . . 7W 

Sub s. (2) of s. 105 docs not apply to Privy Council appeals 7w 
revision of non-appealable orders ... ... 

s. 104 only applies to Appeals from orders which do not amount to decrees 
s. 105 applies both to appealable and non-appealable orders ... 

does not contradict rr. 7 and 9 of O. 47 ... ... 


applicability of Order IX to proceedings which arc not suits 309,1305,1^ 

to suits on mortgages ... . • 

before commissioner, whether in person or by agent or by pleader 
to. 20 r. 181 

court may extend time to apply for fresh summons [O. 9. r. 5] •• 

court may restore suit on proper cause shewn [O. 9 rr. A, 5, 9] 1304,1305, isi 

may proceed ex parte when defendant duly served docs 
not appear [O. 9. r. 6 (a)) 

may direct second summons if first was not duly served 
[O. 9. r. e (6)1 ... •• 

shall postpone heating when service of summons was ^ 20 ^ 

not in due time, eten if defendant appears [O. 9. r. 0 (c^J ' 

when may order pJantiff to pay the cost of -gog 

postponement |0. 9, r. 6 (111 

when may order defendant to pay the cost of ,aif 

TC-hcating [O. 9. r. 7] ... ^309, Idii 

exemption of certain persons from personal, [s. 133] ... •••„, ,542 

of women fiom personal [s. I3IJ ... ' 

Ex parte decree, setting aside of, -See Decree Ex parte jgQ 7 

Ex parte hearing, when to take place [O. 9. r. 6 fa)] • • J 326 

meaning of . • ' 23 (jS 

no presumption that planliffs' case is true ... ••• 

court bound to see that plaintiffs' case Is true “■ 

when evidence is to be taken — jgop 

does not apply to adjourned hearing .** jgQp 

distinction between O. 9. r, G and O. 17. r. I ••'o- jgu 

procedure when defendant subsequently appears [C^ 9. r. 7J 1 ' 

remedies of the defendant when his application under jgjg 

O. 9. r. 7 is refused .•• jgio 

costs against defendant '•* 

fresh suit may be brought on dismissal of suit under O. 9. rr. 2 . 3 5-' -ang 
to. 9. rr. 4, 5] ' 
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for restitution of suits [s. 144] 

for transfer of suit [ss. 22-24] 

for amendment of decree Is. 152] 

for addins or striking out parties [O. I. r. 10] 

for amendment of pleadings JO. 6. r. 17] 

by defendant to set aside ex parte decree lO. 9. r. 13] 

by plaintiff to set aside dismissal for non-appearance [O. 9. r. 9] 

by decree-holder to send decree for execution to another Court [s 39] 

for discovery of documents [O. 11. r. 12] 

for Revision [s. 115] •' 

for Review [O. 47. r. 1] 

for striking out pleadings [O. 6. r. 16) 

for summons to witness [O. 16. r. 1) 

contents of, for execution of decree (O- 2f. r. II (2)J 

for amendment of application for execution [O. 21. r. .'17] 

for attachment of land registered in Collector's office [O. 21. r. 14] 

for execution by joint decree-holder lO. 21. r. 15) 

for execution by transferee of decree jO. 21. r. 16] 

for execution in case of cross-claims [O. 21. r. 10] 

for execution in case of cross-decrees {O, 21. r. 18] 

for execution of decree [O. 21. r. 10) 

for stay of execution [O. 21. r. 26-29] 

for stay of execution on appeal (O. 41. r. 5] 

for stay of execution on appeal to Privy Council lO. 45. r. 13 (2) (c)] ••• 
to set aside intcffogatofics [O. 11. r. 7] 

to set aside order of abatement or dismissal made under O. 22 [O. 22. 
r. 9 (2)1 

to set aside dismissal on failure to furnish security [O. 25. r. 2] 
to set aside sale on deposit TO. 21. r. 89] 

to set aside a sale on ground of fraud or irregularity [O. 21. r. 90] 
to set aside a sale where no saleable interest JO. 21. r. 91] 
by decree-holder to examine judgment-debtor as to his property [O. 21. 
r. 41] 

for substitution of deceased plaintiff [O. 22. r. 3] 
for substitution of deceased defendant [O. 22. x. 4] ... 

for permission to sue as a pauper [O. 33. r. 2] 
for leave to appeal as pauper [O. 44. r. 1] 
for leave to appeal to Privy Council [O. 45. r. 2] 
for leave to defend in summary suit lO. 37. r. 3] 
for order of reference to arbitration [Sch. II, para. I] 

Arbitration 

(s 89) 

to be governed by Sch. II [s. 89] ' ' ... 

parties may apply for order of reference to [Sch. H, pata I] 
order of reference to jSch. IJ, paras. 3. 4] • 

Court not to deal with matters referred to [Sch. 11, para. 3 (2)] 
when Court may make an order superseding [Sch II, para. 5 (2)] 

Indian Arbitration Act when applies 

between parties to suit without Court's order whether can be taken 
as an adjustment without the meaning of O. 23. r. 3 .. 
order as to costs of [Sch. II, para. 13] 
filing in Court of agreement to refer to [Sch. II, para. 17] ... 
stay of suit if there is agreement to refer [Sch. 11, para. 18] « 
without intervention of Court [Sch. II, para. 20] 

Appeal from order modifying or correcting award [s. 104 (I) (c) 
superseding arbitration [s. 104 (Ii fo/ 
staying or refusing to stay suit where there is an 
agreement to refer to arbitration [s. 104 (1) (e) 

on an award stated in the form of a special case 
[s. 104 (I) (6) 


955 

297-300 

1023 

I0S2 

1211 

1313 

1314 
352 

1351 

849 

2494 

1209 

1395 

1544 

1575 

1556 

1556 

1463 

I5S6 

1580 

1543 

I600-16.''2 

2323 
24/5 
.. 1350 

1871 

1039 

1745 

1760 

1793 

1629 

1843 

1S5I - 

2046 

2456 

2461 

2205 

2630 


639 
639 
2630 
2637, 2640 
2637, 2639 
2642 
039 

640, 1918 
2657 
2065 
2669 
2671 
782. 784 
782, 784 

782, 7S5 
782, 784 
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IXPEX 


Arbitration (Cb"o?i) 

friff cr Tcfu'tpp lo fie fn i*{r»«ncrt tc* tcIct to* 

‘ JCJ II' (of/l 

fl np or rcfusirp to f.'c an aviaid wnthout irtcnvntio' 
of Co-j't 1%. lOJ til </}] 

Arbitrator 

STTO'Vtnr't o^ [Sch. II. para. 2] 
appoi-tr'cnt of ne«* jSch. 11, para. 5] 

Con^eg-jCT'ce of disobc-firnpc to surnmoni to appear bclorc 
ISch. M. para 7 (2)] 

cormpticn or f'i‘conduct of (ScK II para. 15 (H (i3)] 

death of [Sch. II. ps-a 5 O') Ml 

d'ferenrc of optnioi a-ionj (Sch. II. para 4) 

e^povrerinp to apooirit ari umpire ISch II. para 4J 

Ic3\-in5 British India [Sch II para. (5) (b) (lit)} 

notice for appointment of rtw tSch. II. p.ata 5l ••• 

pou-ers of [Sch W. pxra. 6l 

rcfu'inp to act [Sch. 11. para. (5) (b) (H)] ... 

statement of speaal ease by [^h. II. pata. Hi ... 

summons of vininesses before [Sch. II. p.nta. 7] 

«hcn Court may appoint [Sch. IJ. pa/a. 5) 

Award 

fixins of time for raaWns [Sch. II. p. S (III ... 

hiaement on award [Seh. U, paf.n. I6l ••• 

invalid award ... 

power to modify or correct [Sch. H. para. IJJ ... 

notice of fl'int; of award [Sch. II, para, 10] 
part of awtrd on matter not referred to arbitration (Sch. M. p.ira 
extension of time for making [Sch. II, p.va. 0 ] ... 

power to remit [Sch. U, para. 14] 

execution where award indefinite (Seh. II. para. 14 (b) •.• 

Srounds for setting aside aiv.nrd (Sch II. para I5| 
expiraMon of period fixed by Court, where nwatd Is wndc nflcr 
(Sch 11. para. 15 fll fe^l 
Signing and filing of [Sch. 11. para. lOj 
Superseding arbitration, where award Is made after order 
[Sch- If. para. 15 (f) M] 

'WTicre award has left undetermined ony of the nmltets tciericd 
to arbitration (Sch. II. parn. 14 Aril 
fraudulent concealment of m.ntter which ought lo have been 
disclosed [Sell II. parn. 15 (II (l>)\ >>> 

superseding (Sch. 11. parn. 5 (lli Sch. II. |>.ara. 15 (})] >.> 

reference to, how far governed by Sch. II. (r. pyj ... 

umpire, appointment of [Sch. II. parn. 4 (1) (,»>! .n 

appointment of new [Sch. II. p.-iirt. 5] m> 

corruplloft Of rTTHcoruicfCt of iScIr. Ii> |‘ftf(ri l.f (1) At/I 
deuth of (Sch II, pma, 5 (b) f/jl i . 

le.nving Br, IndIn (Sch. It. pitirt. 5 (M (itti] >i 
notice for appointment ol new ^•■HU. I). puli' M 
statement of ipcclnl <Mt by iHili, II. I'AM. 11) 

Vhen, to flihltinlc |Sch> 11, |taiiii tlj i 

against firm provision of O. 31. r. 50 ^pph^l 10 It 
revision against decree or oidcrs p'***cd up.art ««i| prhltM'hln 
slay of execution of, wliethcr |># ina.|a )ln|•r 1.1 ]) I I'i 

Order of Reference on Agrceinfitf ffi 

agreement to refer, appllc.rtlon l«i flU |l, V‘*tA I?! :!• 

notice of application to file Ctji ||, paiii [41) 
revocation of 

appointment of niMt'P'or IN.Ii ||, |7 [4J 
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2644 
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2651 
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2654 
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Page 


Arbitration Without Intervention of Court 

application to file award made on a reference without intervention 
of Court [Sth. M. para. 20] 
decree on award [Sell. II. para. 21 (2)1 

filing and enforcement of award [Sch. II. para. 21] ... ••• 

notice to show cause why award should not be filed [Sch. 11, para. 20 (6]j 
Court to which appitcation should be made [Sch. II. para. 20] 

Arrest and Detention 


i67I 

2677 

2677 

2671 

2671 


[ss. 55-591 [O. 2r. rr, 37-40] . - 

ambassader or envoy of Foreign State when exempt from arrest [s. 80 (3;J 
arrest in execution of decree [s. 55] 
arrest of judgment in execution of mortgage decree 
arrest of defaulting witness [O. 16- r. 10 (3)] 
arrest of directors in decree against Corporation [O. 2l. r. 82 (2)] 
arrest of person guilty of disobedience to order granting injunction 
[O. 39 r. 2 (3)] 

arrest of minors and legal representatives 

compensation for wrongful arrest and detention before judgment [*• y-*] 
decrees enforceable by detention in prison— 
for injunction [O. 21. r. 32] 
for payment of money [O. 2f. r. 30] 
for restitution of conjugal rights [O. 21. r. 32] 
for specific morcables (O. 21. i. 31] 

for specific performances [O. 21. r. 32] ... , V' 

discretion of Courts in executing decress for restitution or conjugal 
rights [O. 21. r. 33] 

to permit Judgment-debtors to show cause agains- asteniion 
in prison, instead of at once issuing order for arrest [O. 21. r. 87J ' 

disallowance of or release from, arrest on the ground of poverty or jgjfi 

cause [O. 21. r. 40 {1)3 ... 'jglS 

matters to be considered (O. 21. r. 40(2)] j627 

transfer, concealment or any other act of bad faith Jgjg 

undue preference ... _ ' ' ie28 

negligence .. ’’ J628 

likelihood of absconding ^ s628 

appeal against order of disallowance or release 1^.”' 

executing court cannot deprive decree-holder of his rights to 

decree by •.• 939^,940.941 

"going to or returning" in s. 133, meaning of •" f r naymcnt 

immediate arrest of judgment-debtor in execution of decree Tor v r ^ 

of money [O. 21. r, II (i)l ' . 1626 

insolvent judgment debtor when can be arrested ••• ... 938 

judge, when exempt from [s. 135 tli] 502 

judgment debtor may apply for insolvencv [s. 55 (4)] ••• ... 939 

judgment-debtor when cannot claim exemption from [s. 13? {3)J 93S 

judicial officer when exempt from [s. 135 (I)] ... 938 

Magistrafe when exempt from, [s. I35 (I)] ••• 942 

members of legislative bodies, when exempt from, (s. 135 A.] J622 

notice before arrest [O 21. r. 37] ••• ... 1623 

issue of, is not a revivor of decree . . 938,941 

parties to suit when exempt from, [s. 135 (2)1 • . . 510 

period of detention [s. 58] ••• 939,941 

pleaders of parties to suit when exempt from. Is. 135 (2)] ... . /.n 691 

power of Court to issue warrant for the arrest of the under 

for the arrest of any person failing to comply with ^ gI2 

s. 30 [s. 32] ■ • ... 933 

privilege from arrest under leiral process [s. 135] ••• . . 

procedure on appearance of judgment-debtor in obedience to notic 504,1625 

show cause, or after arrest [s 55, O. 21. r. 40] ..•• be 

when insolvent judgment-debtor expresses his intention 5(M.5C>5 

declared insolvent [s 55 cl. (4}J » 


502-512,1622-1025 


633 

502 

1625 

1403 

1607 


1607 

1604 
1607 

1605 
1607 

1612 



INDEX 


Arrest and Detention (CenetJ i 


pAnr 


ptocedme \x-ficfc pcTsci lo be attested resides outS'de tu”*dictipn of 
the court (t 13^1 

5. ns docs not apply to <* »n which the dclcndanl 
resides wnthin the same district 

pronsions ©f $s. 55 57 and 59 to apply to arrest other than in execution 
of dcCTccs [s. in] 

public officer when exempt from (s SI 'aij 
public inconvenience to arrest of certain persons [s 55 (2l] 
te-ancst of t-rdc-nent-debtor [s 5S (Jt. O 21. r. aO 14 ] 
release of judsment-debtor [ss 5VS01 

seevrity for the appearance of judgment^debtor must be proper and not 
illusory* 

subsistence allowance while under arrest [s. 57, O. 2l, r. 39) 

to be deemed as costs in the suit jO. 21, r. S9 i51] 
to be paid in advance 
suit for damages for injury by arrest 

surety for appearance of ju dgmenf.debtor under nrrest [s bs f4)] 
undischarged insolvent can be arrested in absence of protection order 
warrant of arrest, contents of [O. 21. f. 38) ... 

witnesses of parties, W'hcn excupt from, I*. I3J {2' 

Women when exempt from fs 56) 

pardanashin, when not exempt from fs. 132 (2)) 


oi2,i6:.i 

9H 

QVt 
620 
505 
5CO 1656 
510,512 

1628 
510 '622 
1624 
1524 

509 
504,506 

. 1623 

. 1623 

930 

510 
. 936 


Arrest before Judgment 

[S. 94t O. 33, rr. 1.4] 

compensation for wrontfal arrest (s. 95) ••• 

court must be satisfied by aTidavit or otherwise before ordering »“ 

defendant irhen may be arrested before Judgment, [O. 38, r. I] 
to show cause of against furnishing security for his 
appearance [O. 33. r, 1] ‘ 

what Is gnod cause 
failure to show cause, (O, 88. r. 2] 
deposit in court by the defendant, priority of plaintiff 

by surety after decree, liable to rateable HistrlbutU'ns 
failure to furnish security, procedure [O- 33. r. 4) >>> •»> 

notice to surety when execution is sought against him 
period of detention in prison [O. 38. r. 4] <it 

procedure on application by surety to be discharged [O. 38, t. ft) 
security bond to be enforced only on the application of Ihc |ilvlgine"f ClfJitv'f 
subsistence allowance in case of >>> >>> 

surety, liability of [O. 38, r. 2 (2)1 ... 

discharge of ... >>. 

voluntary surrender ... 

Artisan • 

musicians and w-ashermen are not ... 

popular meaning of ... 

Sewing machine of a tailor is exempt from attachment 
tools of, are exempt from attachment (s. 60. (b)] 


691 t 2200-2214 
... 690 

... 

... 2A» 


2211 

2211 

2112 

2212 

22U 

2)12 

2?U 

J?lft 

?:i.s 

,5*<n 


Assessors 

in Admiralty and Vice-admiralty cases [s. 140] 

fees payable to assessors in Admiralty cases fs. 140 <2)] 


Assets fJjlcjbli D.'jMtratijrt 

rateable distribution of assets among dectte-ho'deis i' 
suit for refund of assets paid to a wrong person {• j ' 
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ssignee 

proceedings by or against [s. 1A61 ... 

provision as to cross-decrees applies where cither party is 
lO. 2i, rr. 1(3-18] 

issignmcnt 

of decree , See Transfer of Decree 
execution of decree transferred by 
assignment must be in writing 
of interest in suit [O. 22. r. 10] 
of cross-decree and execution [O. 21. r. 18 (2) 

Pendente life [O. 22. r. lO] 

Assistant Judges 

subordination of Courts of [ss. 24. (3)] 

Utaching Officer 

duties of [O. 21. r. 43] 

Vttachment 

adverse possessionj effect of attachment on 

application for attachment of moveable property not In judgment 
debtor's possession [O. 21, r. I2J 
before Judgment— sub-heading (I) AUocSment before 
Judgment below 

claims and objection to attaclied property See "Investigation of 
claims" below, 

compensation for wrongful, fs. OS) 

determination of, [O. 21, r. 57] -• 

adjournment of proceedings 
meaning of 'default' 
meaning of 'striking off' 

whether r. 57 applies to attachment before Judgment 
dees not per se create or confer title 

Enquiry as to Judgment-debtor's property preliminary to application 
for attachment [O. 2l, r 41] 

examination of I. D officer of Corporation or other persons 
exemption from, of wearing apparel, cooking vessels d^c of 
judgment-debtor [s. (30, (I) (a)] 

tools of artisans [s GO, (I) (b)l 
' See Artisan 

' ■ homes and other buildings belonging to 
agriculturists [s. 60, (I) {d)l 

' See Agriculturist 

books of account [s. 60, (I) (d) 

See Boo^ 

mere right to suit for damages [s. (50, (1) {e)J 
any right of personal service [s. 60, (I) (f)] 
stipends and annuities [s. 60, (I) (g)] 
salary or allowances of public officers or railway 
servants to certain extent [s. 60, (I) (h) (i)] 

See Salary 

pay and allowances of persons to whom the 
Indian articles of war apply Js. 60, (I) (J)] 

compulsory'dcposits In Provident fund [s. 60, (I) (k)] 

30 
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.. 901 

1563-1580 


1563 

156.3 

1876 

1580 

1876 

1876 


301 


1630 


1(397 

1554 


693 

1666 

1669 

1669 

1670 
1668 
1629 

1629 

1629 

its 

613 


513 


513 


513 

513 

513 

531 


513,529 

514 


fNDKX 


Attachment (CenU.) 

u-a;c of labourers and domestic servants [s. 60, (I) (1)1 
expectancy’ or succession [s. 60, (1) (m)l 
riRlit to future maintenance [s. 60, (1) (n)] 
allowance exempted from liability to [s 60, (I) {o)I 
moveable property ol judgment-debtor's liable to pay 
land-revenue which is exempt from sale for the recovery of any 
arrear of revenue [s 60, tt| tp)) 
in execution of decrees of several cojrts [s 6.11 
injunction, disobedience to, liability to jO. 19, r. 2] 

Sfc In/unction 

inventory to accompany application for atta'hment of moveable property 
not in the possession of the judgment-debtor {O. 21, r, (12) 
investigation of claims and objections to, (O 21, rr. 56-60] 

See Sub-heading f2) /nresfi'gatton of ctaimt below 

meaning of 'agriculturist' ... ... 

of 'aitisan' 

'debt* ... , 

'disposing power' 

'Saleable properly' 

mesne profits, attachment of properly pending enquiry as to, (O. 2f. r. 42] 
obj'ection that property is not attachable when to be raised 
of agricultural produce [O. 2f. r. 44l 

partial exemption of (s. 61] 

provisions as to, under attachment (O. 2f, r. 45j 

of growing crops which cannot be stored [O. 21. f. 45 (5)) 

See Agricultural Produce 

of benefit Fund ... 

of borrui ... ... 

of current coins or currency notes (O 21, r. 56] 
of debt, share and of the properly not in possession of judgment-debtor 
rO. 2f r. 461 

See Debt 

of decrees (O 2f. r 51] 

adjustment of attached decrees 
effect of attachment of, 

person attaching a dcCTcc is a representative of the decree-holdei 
transfer of attached decree Is valid 
of grow’mg crop [O 21 r 41 (a>] 

which cannot be stored [O. 21. r 45 («)] 
of interest of judgment-debtor in property sold but not yet confirmed 
of immov able property [O 2f r 54] 

See Immoveable Property 


Paoc 


514 

5t4 

514 

514 


511 

516 


.. 1551 
1671-1690 

.. 523 

5’I 
520 
5IU 
517 
1610 
5J3 
I (>{2 
531 
1612 
1613 

517 
5t7 
^ 1068 


1654 
1659 

1657 

1658 
1658 
I6l2 
I6U 

577,1-99 
. 1659 


of letter containing currenev notes and being sent through Post Office' 
of moveable property other than agricultural produce, in possession 
the judgment-debtor [O 21. r. 431 

not in possession of the judgment debtor [O. 21. r. 46l 
share in moveables [O. 21 r. A7J 


of 


See Moveable PrOpevtj 
of negotiable instrument [O 21 r. 51] 
of partnership property [O. 21. r 491 
of policy of Life lnsu»ance 

of property in custody of Court or Public Office JO 21. r. 52] 
determination of question of title or priority 
property in official Assignee's hands 
property in Receiver's hands 

cf prg>mv,^ p,nd;n8 ,o „t mcsn,''p,oBft or ,(„T 


.. 1*30 

1633,1638 

r64r 


.. 1651 

1614 
517.1635 
. 1652 

. 1653- 

1653 
1653 

1630 
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Page 


Attachment {Concld.) 

of salary or allosyance of public officers or servants of Railway Company or 
local authority 

particulars to be specified in application for attachment of immovesiblc 
property [O. 21. r. 12] 

power of Court to attach and sell property to compel obedience to 
order under s. 30 [s. 32 (6)1 

precept, attachment under [s. 461 

how long to continue [s. 46. proviso] 

principle relating to exemption from attachment and sale do not apply to 
Execution of mortgage decrees ... 

private alienation after, is void [s. 64] 

See Alienaiion 

procedure to be adopted when properties attached by two Courts sold 
by the inferior court 

when property to be attached is situate outside jurisdicton 
of the court [s, 136] 

s. 136 docs not apply when the property is situate in the 
same district 

property liable to, and sale in execution [s. 60] 


312 

369 

369 

517 

540 


944 

513 


provisions relating to, [ss. 60-64 j O. 21. rr. 41-57] 
receiver, appointment of, for property under, [O. 40, rr 1-3] 
See Receirer 
55] 


5i3’5SlA629’i670 


removal of, 1^0, 21 . i 

revival of. 

'Sahanas' and 'Sapurdar,' appointed to guard moveables attached 
Sale without, whether void or voidable 
several court, attachment in execution of decree of, fs. 65] ... 
section s. 63 applies both to moveable and immoveable property 
applies to case of attachment and not of sale .. 
does not apply when property is attached by Revenue court 
as well as by Civil Court ... . 

does not take away the jurisdiction conferred by O. 21, r. 04 


1665 

1666 
18J6 
1767 

586 

537 

537 

537 

537 

540 


”■538,539 


is a rule of procedure and not of jurisdiction 
and s. 73 

application for rateable distribution cannot be deemed to be 3’’ 
application for determination of claim or objection under s. 63 *• 

value of property attached shall correspond with the amount due under 

the decree [O 21, r. 17 Proviso] * ' 

Witness, attachment of property of defaulting, [O. 16, r. 10 (3) 

O. 16, r. 12] 

Warrant of, [O 21. r. 24] 


539 


1403,1405 
... 1597 


Attachment before Judgement 
abatement of suit, its effect on 

agricultural produce not attachable before judgement, [O. 38, r. 12] 
appeal ... 

application for, to be supported by affidavit [O. 38. r. 5] •• _ 
circumstances under which Court may order defendant to furnish 
security for the production of properly or its value 
[O 38, r. 5] 

compensa ion for wrongful attachment [s. 95] 
conditional order of, [O. 38, r. 5 (3)] 

cannot be made in respect of a debt payable outside 
jurisdiction by a person residing outside jurisdiction 
Courts power to direct, [s 04 f6)] 

Court to be satisfied by affidavit or otherwise 
dccrcc-holdcrs“may apply for sale of property under, [O. 33, r. 10] 
defendant may show cause after giving security 


2225 
2230 
2222 
2215, 2216 


2215, 


2216, 22t8 
693, 2220 

... 2215 


2220. 

.. ' 691 

2216 
2226, 2223 
2218 


32 



Paob 


Attachment before Judgment (Conctd^ 

dismisja! of suit, effect on, ... ... 2224 

and decree in appeal, has not the effect of rcv'ivat of ... 2225 

appellate dccrce-tiolder is not entitled to bring the 
property to sale without an order of fresh attachment ... 2225 

does not affect rights of Ihitd parties [O. 35, r. lOj 2226, 2227, 2228 

effect of an order for ... ... 2226 

of vesting order in insolvency on, .. ••• 2227 

forms of ... 2220, 2223 

investigation af claims and objectives fO. 33, r. 8] ... ... 2223 

not raised before decree but raised after decree ^ ... 2230 

liability of surety, extent of, after the decree of the first court is 

appealed against , ••• 2210 

death of defendant does not operate as a discharge of, 2219 

effecting consent decree on, , . ••• 22 19 

mode of making, same as in the case of attachment in execution of 

deace [O dS r. 7J ■■■ 2223 

mortgage suiti such attachment can be granted ... 2220 

order of, subsists for the benefit of all subsequent applications . ... 1658 

when cause not shown or security not furnished 
[O. dS. r. 61 . . 2220,1211 

pending application for leave to sue in forma pauperis 2220 

pending application for the appointment of guardian of a minor 2220 
property outside jurisdiction can be attached ... 2217,2221 

to be specified and Its value given in an application for ’ 2210 

'property'— the term is wide enough to include property of every . 

description whether »n actual possession of the defendant 
or of some other person on his behalf ... .. 2217 

re*attachment not necessary after decree fO. 3S, t. 11] ••• 2228,2229 

is necessary if the suit was dismissed by the Ist court but 
decreed by the appellate court '••• 2225, 2228 

is not a waiver of * ’ 2230 

removal of attachment, order for, when security furnished or suit dismissed 

[0. as. r. 9] ••• .. 2224 

is only directory ' •• 2225 

formal order not necessary ••• 2225 

Small cause Court, power of •- •- ••• ... 46 

cannot order attachment of immoveable property [O. 38, r IS] 2231 
suit by defendant for damages for malicious attachment when no objection 

was pressed before ' ,,, • 2222 

termination of attachment when suit is dismissed '• ... • .. 2224 

time may be extended for giving security ... ... 2219 

waiver of, by subsequent application for attachment in execution of 

decree ... 1668,2230 

withdrawal of, when cause shown or security furnished fO ^38, r. 6 (2) - ^ ~ 2221 


(2) Investigation of claims and objections 

Appeal, whether lies from an order in a claim>case ... 1575 tl 

by parties or their representatives r 

by truste or shebait 
by Official Assignee after vesting order 
claims to 'debts' attached in execution 
decrees 

property attached in execution of rent-decrees 
property attached before judgment 

property ordered to be sold in execution of mortgage-decree '* 
property seiied by rreeiver 
when to be allowd JO. 21, r. 60j 
when to be disalloxx'cd 10.21, r, 61j 
'conclusive —meaning and effect 
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(2) Investigation of claims and objections {Concld.) 

continuance of attachment subject to mortgage-claim [O 21, r. 62] 
Court has no jurisdictton to entertain claim-petition after the attached 
property is sold 

will proceed as if the claimant or objector was party to 
the suit [O. 21, r 51] 

will examine the claimant or objector [O. 21, r. 58] 
will take evidence in support of claim or objector 
[O. 21. r. 59] 

decision in a ciaim-case is binding only on the parties thereto 
when conclusive [s. 63] 
when not conclusive 

declaratory suit by defeated party |0. 2i, x. 63] 
failure to bring the suit, effect 
nature of the suit 
object and scope of the suit 
onus of proof 
parties to such suit 
procedure under r. 63 is permissive 
valuation for the purpose of court fee 
valuation for the purpose of jurisdiction 
dismissal of claim, whether bars a fresh claim 
distinction between claim or objections preferred by a 3rd party 
and that preferred by a party to the suit 
effect of order In claim case 

on a mortgagee without possession 
when conclusive [O. 31. t. 
when not conclusive 
regarding possession 

evidence in support of claim or objection must show that the 
claimant or objector was possessed of some interest In, or 
was in possession of, property at the date of attachment 
[O. 21, f. 59] 

onus of proof . •- 

limitation of suit under [O. 21, r. 63] 

where one year's limitation does not apply 
~ mortgagee is bound to bring the suit within one 
year and not within 12 years 

no investigation when claim or objection unnecessarily or designedly 
delayed fO. 21, r. 58 (I) pronso] 
object of O. 21, r. 58 is to give spe^y remedy and not to 
deprive the remedy by regular suit 
orders in claim proceeding to which r. 63 applies ••• 

when not conclusive 

postponement of sale pending enquiry into claim or objection 
[O. 21, r. 58 (2)] 
question of Benaml 

rejection of claim debars assertion of title under r. P7, 99, JOI . 
release of property for attachment [O. 21, r. W] 

Res-judicata, decision in claim-case w'hether. 

Revision of order in claim-case 
Scope of the investigation 

Small Cause Court's jurisdiction to entertain suit under r. 93 
step-in-aid of execution, suit by decree-holder under r. 63 whether or, 
suit for refund of purchase money when not brred ••• 

under r. 63, when not necessary 

Attendance 

power to compel attendance of witnesses or production of 
documents (s. 32) [O. 14, r. 4] 
duty of witness to attend to each hearing fO. 16, rr. 15, 16] 
witness when not required to attend in person fO. 16, r. 19] 


Fa(M. 


1671,1673 
1671 

1678 

1677 

I6S4 

1692 
I6S4 

1690 
I6S9 
I6SJ 

1693 
I6S6,I6S7 

I6S7 

I69S 

I69S 

1677 

1671,1673 

1680,1682,1692 

1691 
1684,1690 

.. 1692 

.. 1692 


1678 

1679 
1693 
1696 

1691 


1671, 167^ 
1697 

1692 

1671 
1679 
1677 
16S0 
i^3, 1698 
I6S1, 1682 
1679 

1693 
1697 
1696 

... 1695 


312, 1337 

... 1403 

1409 
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Attendance {Condd.) 


consequence of patty present in court refusing to fiivc evidence 

when called on by Court [O. 16. r 30j ••• ••• 1410 

of witnesses before Commissioner [O. 26, r 17 O'l ••• ••• 

of person able to answer questions rclatins to suit against 

Government [O. 27, r. 6] ... JP76 

Power to require personal attendance of officer of Corporation 

[O. 29, r. 3] ... ... 1982 


Attorney see Pleader 

definition of 'pleader* includes an, [*• 2 (15) ... ... SO 

power of Chartered High Courts to make rule concerning, (s. HO] ... 925 

Auction 

Court sale as a rule to be held by public auction [O. 21, r. 65] ... 1701 

Auction Purchaser 


as benamdar — see sub-heading Hcnami Purchase at auction Sate below 
assignee of rent decree under B. T. Act acquires no title by 
purchase at sale in execution under the landlords' interest 
is also transferred to him 

cannot sue to recover revenue paid, from judgement-debtor 
on sale being set aside 

cannot sue to recover purchase money from judgment-creditor 
after reversal of sale 

compensation to, on setting aside sale (O. 2i, r. 89] 
defaulting purchaser answerable for loss on re-sale [O. 21, r, 71] 
default in payment of deposit by, at court sale [O 21, r. 84] ... 

delivery of property in occupation of judgment-debtor to [0 21, r. 95 

tenants (O. 21, r. 96) .. ... 

deposit by, at court sale tO 21, t, 84) 

dispossession by (O. 21, f. 100] ... ..." 

effect of reversal of decree after sale when decree reversed after 
confirmation of sale 

is liable for rent and revenue from the date of purchase ... 
limitation for an application for delivery of possession under O. 21, r. 96 
no implied warranty as to tittle by the executive creditor in the absence 
of fraud or misrepresentation 

resistance to delivery of possession to, (O, 21, r. 97] .. ... 

rights of, at execution sales against-representatives 
at sate under Public Demands Recovery Act 
, in ioint-property 

, in execution of decrees barred by limitation 
, pendenle liic ... ... 

sale ccrtificafe to, [O. 21, r. 94] ... . , 

amendment of, . , • 

construction of 
cures all irregularities 

successive purchases, the title of the first prevails over others 
title of, when vests fs. 65] 

does not become absolute when the decree is reversed before 
confirmation of sate 

is a good equitable or inchoate title to property sold and It 
Wcomes absolute when the sale becomes absolute 
is complete at date of sale for purposes of limitation 
title of judijment-debtor after the date of sate Roes and nothing is left 
except a tight to apply to set aside the sale (conflict of 
decisions) 

«hat passes by execution sale 


552 

553 
1745 
1720 
I7S7 
1814 

• 1810 
1737 
1827 


559 

553 

1816 

553 
1821 
557 
563 
557 
561 
563 
1810 
1812 
1810 
1813 

554 
551 


552 

552 

553 


552 

553,562 
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Benami Purchase at Auction Sale 


Page 


[s, 66] 

benami transaction 

beneficial owner is not debarred from pleading as a defence in a suit 

by the certified purchase that the latter was only his benamdar • . 
whether can bring a suit for declarations of his right to 
property against the certified purchaser . [ . , - 

benami purchase to defraud creditors 
certified purchaser, who is a 

includes his representatives ... •: 

can only plead the bar under s. 66 and not a third party 
under the Public Demands Recoveries Act , •• 

at Revenue Sale . 

claim under widow, reversion does not, ‘ ... 

eSect of waiver by certified purchaser of his right to possession 
fraudulent purchase 

purchase out of joint-funds of a joint Hindu family 

by benamdar for judgment-debtor in sales in execution of 
rent decrees 

right of third person to proceed against the beneficial owner not affected 
[s. 66 (2)1 j 

s. 66 has no application where the benamdar himself does not claim 
under the certificate 

has no application when the real or owner seeks to enforce 
his real title against some one who does not claim under the 
certified purchaser 
ob;ect of 

applies only to a suit in which the cause of action is given 
by the benami purchase and not to a suit which is based on a contract 
which is separate from the transfer — ••• 

is not restrospective ••• 

should be strictly construed 

suit against purchaser not maintainable on the ground of purchase being 
on behalf of the plainti? [s. 661 

suit based on the ground that certified purchaser is not the real 

owner but a benamdar for some other person is barred by s. 66 ■ 
suit based on the groundi that the defendant purchased as agent 
and agreed to recnovey the property is barred 
suit for a declaration that the certified purchaser purchased the 
property as trustee for him when not barred 
suit for specific performance against certified purchaser, when not barred .. 


J64 

577 

570 

570 
575 
568 
. 563 

. 571 

275 
577 
. 574 

568 

573 
. 574 

. 579 

574 
. '567 


571 

566 


, 567 

567,568 
567 

564 

567 

569,574 

567,572 

572 


Award See Arbitration 


Barrister’s Fees 

suit for recovery of, does not he 

suit for recovery of fee paid to a barrister does not lie 
Benamidar See Auction Purchaser 

benami transaction source of purchase money 
burden of proof 
facnamidar's right to sue 
right of benamidar to execute decree 
right of beneficial owner to apply to set aside sale 
decree-holder not to bid for or buy property without permission 
[O. 2t, r. 72] 

Bills of Exchange See Negotiable Insteament 
liable to attachment [s. 60 (l)l 
Order for deposit of, in summary suit [O. 37, r. 5] 

Summary suit upon [O. 37, r. 2] ■ • 

recovery of costs of noting non-acceptance of dishonored 
lO. 37, r. 61 

iolnder of parties liable on same fO. 1, r. 6] 


67 

67 


57S 

578 

579 
579 
579 

1723 


513 

2208 

2202 

2208 

1056 
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Paoi; 

Books ifcc Accounts 

production of shop-books and othet |0. 7. t. 17J ... 1277 

return of oricinals after bcin® marked lO. 7, t. 17 (2)J , . 1009, 1277 

of account not liable to attachment l». 60, (I) {d)] 

court may require books of accourri |o be kepi «rt custody of court 525 

court may order prc^uction of books of account W'hilc examining 
|udgmcnt*dcbtor or any other person as lo his property, on 
the application of a holder of a deaec for money fO. 21, r. AIJ ... 1629 

Breach of Trust 

particulars of, to be stated in pleadings (O. 6, r. 4] ... * ... 1191 

British India 

Definition of ... ... 5 

British Burma is svithin ... ••• 5 

Places not within ... ... 5 

Commission to examine witness residing out of lO. 26, i. 5) ... 1947 

Security for costs and residence outside (O. 25, r I (1)1 ,.. ... 1934 

Searity for costs where appellant resides out of (O. 41, r. 10 (1) proviso] 2337 
Suits by and against firms carrying on business in [O. 50, r. I] ••• 1935 

service of summons where defendant resides outside [O. 5, r. 25] ••• 1185 

administrators outside, need not be made parties JO. 31, r. 2] ... 1008 

executors outside, need net be made parties {O. SI. r. 2] .. ... 1998 

tnistees outside, need not be made parties (O. 51, r. 2] ... ... 1998 

arrest before judgment of defendant about to leave (O. 33. r. 1 (6) 1 ... 2209 

arbitrator leaving [^h. II, para. 5 (1) <6) (r/V)) ... •» 2642 

Umpire leaving [Sch. II, para. 5 (1) (^) ("O] ... ... 2642 

Burden of Proof— Onus 

Burden of proving issue (O. 16. r. 3] ... ... 1427 

Business— Place cf Suing 

Meaning of '^carrying on business" ... ... 279 

'’business" . . ... 279 

Suit to be instituted when defendant carries on (s. 20] ... ... 274 

corporation where deemed lo carry on ($. 20. Expln- IJ] ... 274,202 

transfer of. from one court to another [$. 150] ... ... 1003 

furnishing verified copies of entries in, instead of inspection [O. II. r. 19] 1359 

service of summons on agent by whom defendant carries on [O. 5. r. 13] 1170 

affixing copy of summons on outer door of defendant's place of 

[O. 5, r. 171 - 1173 

Suits by or against firms carrying on business in names other than their 

own (O. 30] ... .. 1983 

Suit against person carrying on business in name other than his own 

to. 30. r. 10] ... , ... 1995 

place of business as determining jurtsdiclion [s. 16, proviso , s. 20] 259,274 

Calcutta Improvement Trust Tribunal 

acts as a Court under Land Acquisition Act and Its decisions may be 

revised by the High Court ... ... 40 

Caste 


Definition of caste 
what are caste questions 

Suits involving purely caste questions arc not suits of a civil nature 
Suits relating to expulsion from caste arc suits of a civil nature 
Suit relating to caste property 
Autonomy of, \that is 

Suits for damages for infringement of caste rules 
Suits for inspeaion of accounts of casts pro^rty 


52 

52 

52 

54 

55 

53 

54 

55 
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Cause of AuetJon— see Place cf Suin9> 
meaning of 

Suits to be instituted where cause of action arises wholly or 
in part [s. 20] 
in suits on contract 
in suits for recovery* of monc^' 
in suits for accounts 

in suits for value of goods ordered by V. P. Post 
in suits to rccowr monc>’ due on Life or Fire Insurance Polic>' 
in suits on bonds, pro-notes and cfsiltas 
in suits for,damagcs for breach of contract of marriage and 
restitution of conjugal rights 
in suits to set aside a decree for fraud 
in suits for dissolution of partnership and accounts 
in suits to recover monc>’ due on Fire Insurance Policy’ 
in suits for infringement of trade and copy right 
in suits for refund of fare of goods through two railways ... 
arising wholly or in part 
must arise before institution of suit 

arising after institution of suit, when can be included in the suit 
arising after Institution of suit, when can be taken notice of 
accrual of the material part of cause of action is sufficient to 
give jurisdiction to the Court 
Splitting cause of action not permissible tO- 2, r. 3] 
joinder of causes of action [O. 2. r. 3] 
separate trials of different causes of action [O. 2. r. 6] 

^isiinct easues cf aeticn 

different causes of action arising from the same transaction 
instances where plaintiff has been allowed to unite sev’eral 
causes of action against the same defendants 
instances where plaintiff has not been allowed to unite several 
causes of oction against same defendants 
objections as to misjoinder of causes of action when to be 
taken [O. 2, r. 7] 

misjoinder of plaintiffs and causes of action 

procedure to be adopted in ease of misjoinder of causes of action 
misjoinder of defendants and causes of aaion 
jurisdiction of Court how determined where several causes of 
• action arc united [O. 2. r. 3 (2/] 
plaint must contain facts constituting (O. 7. r. I (c)] 
plaint, rejection of, when it docs uot disclose fO. 7, r. II (c)l 
plaintiff seeking relief in respect of scs'etal distinct {O. 7, r. Sj 
rejection of pauper application when allegations do not show 
any cause of action [O. 33, r. 5 (cf)J 
deacc not to be reversed in appeal for misjoinder of [s. 99] 
rules precluding institution of a further suit on same cause of 
action [s. II] 

Vaiver of misjoinder of [O. 2, r. 7] 

Certificate 

of 5cr\*ing officer that summons cannot be served fO. 16 r. 10] 
on transfer of decree for execution [O. 21. r. 6 (6)] 

Of payment of judgement-debt out of Court [O. 21. r. 2] ... 
of the results of execution proceedings of deacc by the court 
to which It was transferred [s. 
of non-satisfaction or part satisfaction of deacc [O. 21. r. 6] 

• of sale to purchaSCT of immoveable propcrt>' {O. 21, r. 94] 
certificate cf sale, amendment of 

construaion of ; 

errors in description and area of property sold in 
registration of 
cures alt iacgularities 


Paoe 


227. 2SI, lies 

274 
2S2, 292 
2S5 

255 
2S7 

290, 29 

256 


290 

291 
2S5 

290 

291 
291 

2SI. 292 

1245 
1221 

1246 


2SS, 292 
. 1106 
1130 
1144 
1110 
IIIO 

1132 


1146 

1136 
II3S 

1137 


1242, 


1130 

1244 

1266 

1260 


2CU0 

715 


226 

1146 


1403 

154! 

1513 


359 

I54t 

ISIO 

ISI2 

ISIO 

ISI2 

1813 

ISJ3 
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Taki: 

Cerllftcafe {ConclJ.) 

title of purchaser without sat«*ccrURcate JSJI' 

stamp on an application for sa)e*mtincate _ ... JBl* 

statement of iam’na in a sale^certiflcate how far aJmlssiblc in evidence I3tJ 

of sale to bear the date when safe becomes absolute (O. 21, r. 9tl ... ISIO 

form of salc<crtificatc [App. E, Form 3Sj See form 
certificate to jud5fnent*dcblor authonsiof him to sell, lease or mortgage 

his attached propertv (O. 21, r. 81 <2)1 ... .•• 17.11 

certificate for leave to appeal to Privy Council fO. 4J, f, 3j ... 2102 

effect of refusal of such certificate [O. 45. r. 6) ... ... 24M 

contents of petition asking for cerliffcate for leave to appe.i1 to the Privy 

Council lO. 45. r. 3l ... ... 2402 

certificate sanctioning suit against chiefs (t. 86] ... 6.12 

certificate sanctioning suit against ambassadors (s, 86) . , ... 632 

certificate sanaioning suit against Princes {s. M) ... ... 632 


Champerty 


suits to enforce champertous transaction ... ... 83 

Charge 

government when entitled to a charge for Court fees fn pauper suits 

[O. 33. r. 10) ... ... 2061 

suits to realise charge on immoveable property (O. 34, r. 15} ... 3180 

when plaintiff entitled to s charge for costs in interpleader suits 

{O. 35. r. 6] ... ... 2106 

Charities 

Suits relating to [s. 92] .. ... (k44 

See Public CSartties 


Chartered High Courts 


(s$, II6-120) 

special provisions relating to [ss. Il6>120] 
saving in respect of lO. 49. r. 3J 

rules in Sch. I of the Code how far applicable to (O. 49. r, S J 

ss. 16. 17 and 20 of the Code not applicable to the High 
Court, original side [s. lOJ 

power of, to order execution of decree before ascertainment of costs 

fs. 118] 

general powers of High Court respecting transfer and withdrawal of suits, 
appeals and other proceedings [s. 24] 
powere of High Court as to Revision (s. 115] 
reference of questions to High Court [O. 46, rr. I. 7J 
costs of reference to High Court [O. 46, rr. 1-7] 
power to refer to High Court questions as to jurisdiction in small 
causes jO. 46. r. 6J 

Unauthorized persons not to address [s. 1I9J 
High Courts superintending power under the Government of India 
Code and rules therein to apply to proceedings in the High Court under 
Letters Patent ♦ 

Letters Patent, cl. 15, is controlled by [O. 43. t. 1} 

cl. 10 of N. P. High Court is controlled by [ss. IW and 1051 
O. 41. r. 10 applies to insolvency cases in, ... 

Powers of. to make rules concerning, advocates. Vakils and attorneys ' ' " 

[»• “51 ... 

Cheque 

liable to attachment In execution of decrees [$, Co (I)] 

39 
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2536 
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849 
2485-2493 
2490 
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918 

024 
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ivi'K or cu'ii. rKoonm'ra' 


(RwHng) or Princes 

^r.ts bv l<. SUi 

wbc r-Av ftct as reco^-.^ci fc*; fs* SSI 

VA.^ 

c? Gcwnc'f'CW^At r<ee<si:>' in su^ts aja-'.<t fs, S5 U)1 
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lO, >^i ts l.'l 
Ci\ii Nature 

C'Nris Sa\< bA?i<dex^en Xs' t:\ a't sc.» ol Q 

TA^ A^'r^: ef "su'x ef ctwl r-Atax,* evyianAtien to* sk ® ... 
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en*o“oc-ne-t oS cb5r*»r**N>ss transaction ... *" 

ido3 a-nJ cb-a;ijab>e trrsts '■■- *" 

ittc??eto-*ee w-A ter*7Jc r^orett^' , *- , . . J" 

rar\Ja~^.r< restrair'-j: one >i.?<eto< of a r.r*tea co*?**' t. 
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to ccorv"^ o« o*“-»oe 

rs''t to NroeO^'r ... 

soTctat onve to to Ton^r-erstion is strx*ed 
to decide oert'/oatc saV 

ct-ni^ate c-det tV Ssvwsioc C<*bfioate Aet . . 
doeivVoo of Soeei*! XiriNmats created be «arste 
decree on tV- ^>c-v3 oi' fcaoJ — ' 

o<“ders of lioerae ».'d^jri-'>e$. 
jNstj-t saV 
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Oaim 
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Client 

admission by pleaders, ho«* far bind 

consent and compromise by pleader, ho«' far bind 

authority of pleader to refer to aib-tration, without consent of 

authorit>' of pleader to withdraw a suit without consent of 

duty of pleader to 

death of client or pleader determines pleader's appointment 
[O. 3. r. 4 (2)1 

Club 

Suit by or against 
Code of Civil Procedure 

Chartered High Courts, Extent of application of Code to Is. 1201 
(O. 49. r. 31 ... 

Code includes rules (s. 2(1)] ... 

Provisions of code not to affect inherent powers of Court [s. fill ... 

special or local laws ($. 4] ... ... 

is not exhaustive 

Procedure in Code for su'ts to apply to miscellaneous proceedings [». 1411 
Extent of application of, to Presidency Small Cause Courts [s. 8] 

^ [O. 5l\ 

Extent of anplication of, to Provincial Small Cause Courts [s. 7) 

. [O. 501 

Application of Code, to Revenue Courts f$. 51 ... 

amendment of certain enactments by (s. 155] >«. 

commencement and extent of (s. I] ... 

conflict between Sections and Rules ... 

continuance of orders under enactments repeated by (s. 157] 
deals with procedure and not substantive rights ... 

history of ... 

references under the old codes fs. 158] 
retrospective operation of ••• 


I’aol 


30 

31 

32 
32 

1152 


1251 


926 

2260 

!«)5 

41 
7 

946 

46 

2538 

45 

2537 

42 
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I 

7 

1040 

5 

X 

1040 
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Collector 


Execution of Decrees by [Sch. IIIJ ... 2684 

Powers of (Sch 111, para 1] . » ... 2634 

Procedure of, in special cases tSch, III, para. 2] ... 2684 

Rendering of accounts to Court by Collector (Sch. Ill, para. 0] ... 2653 

Prohibition as to alienation, pending execution by (Sch. Ill, para II] . . 2590 

Inquiry as to assets in execution proceedings (Sch. Ill, para. 4] ... 2686 

Attachment of land and production of certifled extract from Collector's 

Register (O. 21, r. 14] ... . . iss6 

Inquiry as to debts in execution proceedings (Sch. Ill, para. 4] 2686 

Procedure where amount of decree cannot be recovered without 

sale of whole property (Sch. HI, para. 7 (I) {o)l . . 2687 

Transfer of decrees for execution by fss. 65-72] 580-586 

Notice in certain cases to decree-holders (Sch. Ill, para. 3] ^rwe 

Where properly to be sold by Collector is in several districts 

I^h. Ill, para. 12] .. .. 2692 

When District court may issue notices and hold inquiry instead of 

(Sch 111. para. 5] .. ... 2686 

Deemed to be acting judicially in executing transfened decrees (s. 71] S8S 

Rules of procedure to be made by local Government )n cases where 
decrees sent for execution to Collector (5. 70] ... 53I 

When Collector may exercise power of owner (Sch. Ill, para. 7 (2)J ... 2637 

P.vtitiv>n by, of estate pacing revenue to Government (s. 54] „ 500 


5<*e Partition 

When copy of deaec In pauper suit to be sent to Collector 
fO. 35, rvte 14! 
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2065 


tODE OF cn’m PROCEDURE 


Vagi: 


Collector {Concldl 

Powers of Collector to compel attendance and production In 
execution proceedings [Sch. ill, para. (31 
Consent of Collector to suits relatine to public charities [s. 93] 

Where Court may authorize Collector to stay public sale of land [s. 72] 
When Collector may be appointed receiver [O. AO, r. 5] 

Sales in execution, how to be conducted by (Sch. Ill, para. 10] 
Collector's power to set aside sale under O. 21, r. 89 
jurisdiction of Civil Courts barred (s. 70 (2)1 
Jurisdiction of the Collector and of Civil Courts 
limitation when property Is placed under management of 
power to propose temporary aHcnatior» 

provisions of O. 21, rr. 66-69 do not apply to, in execution of decrees 
transferred to, [O. 2(, r. 70] 
suit to set aside order of collector 
sale by collector 


2692 

4SS 

5S6 

2296 

2690 

585 

582 

582^83 

588 

58S 

1719 

5W 

584 


Commission 

1. General (ss. 75-78] 

attendance and examination of witnesses before 
r. IT] 

commission Issued by foreign Courts (s. 78], (O. 26. rr. 19-22] 


. . 612-614 

Commissioner (O. 26. 

614,1973-1974 


commission when may proceed ex parte [6. 26. r. 18 (2)].. 

Court may Issue commission to examine a person to another Court [s. 66] 
Court may Issue a letter of request in lieu of fs. 77] 
expenses of commission to be paid into Court (O. 26. r. 15] 
power of Court to issue, [s. 75] 

powers of commission [O. 26, r. 16] ... 

purposes for which commission may be issued (s. 7S] . ... 

parties to appear before commission (O. 26. r. 18] 
reduction of commissioner's bill when justified 
To examine mfness fO, 26. rr. I-8J 
admissibility of documents produced before the commissioner ,••• 

appeal against order granting or refusing issue of commission wheincr 
lies 

Letters Patent . 

application for commission by a party to be supported by affiaavitt or 
otherwise [O. 26. r. 2] 

cases in which Court may issue commission to, [O. 26. r. I] 

Court to examine witness pursuant to commission [O 26 r. 6j 
discretion as to_ granting of, how to be exercised 
points for consideration 


evidence taken on, shall form part of the record (O. 26. r. 7] 

when may be read as evidence in the case [O. 26.^r._8j 
for examination of person resident beyond local limits of Courts jurisaic 
[O. 26. r. A (I) (a)l 

about to leave jurisdiction (O, 26. t. A (I) (b) ••• 

of Civil and Military officers in certain cases lU. / 
r. 4^I)(c)]^ ... , - 

residing outside British India [O. 26, r. 5] 
of plaintiff or defendant as his own witness ... 
may be issued to any person for the examination of person residing 

within jurisdiction [O 26, r. 3] ... 

in cases of persons mentioned in O. 25. r. A, ,,^1 

other than High Court Or to a pleader or other person (O. 25. r. 4 l Ji 
order for issue of, may be made on Court's own motion or on appiica 
of any party to the suit fO. 26, r. 2l 
return of, with depositions of witnesses [O. 26, r., 7] . . 

revision 

2. for local invesiigaihns (O. 26, rr, 9-IOj . • 

appeal and Interference by appellate court in respect of order directing 
commission to make report in writing (O. 26, r. 10 (I)] 


1972 
613 
613 
. 1969 

.. 612 

1970 
612 
• 1972 

.. 1970 

1941-1950 
1950 

1946 

1946 

1942 

1941 

1947 
1945 

1944 

1945 


"1943,1949 


1943 

1944 

1944 
1947 
1946 

1943 

1944 

1942 

1943 
1046 

"1950-1959 

1954 
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ixnrx 


Commission {CcndJ ► 

disaction of Court to order or refuse ... ... 1951 

District Judge's dut>' on order for, issued l>)' a subordinate court ••• 1951 

examination of the commissioner personally fO. 26. r. 10 (2)) 1954,1958 

functions and powers as commissioner appointed to hold local invcstisation 1954 
further inquiry when Court dissatisfied with proceedings of commissioner 

rO. 26. r. 10 (3): ... I9M,I958 

reasons to be recorded by Court for ... ... 1959 

further evidence after report ••• 1959 

local Investigation by Judge himself ••• 1952 

necessity and object of ... ... 1952 

objection to commissioner's report ... ... 1958 

procedure of commissioner fO. 25 r. 10 tl)l .. ... 1954 

purposes for W'hich commission may be issued tO. 26, r. 9) ... 1950 

report of local ins’cstigation and its evidentiary value . . ... 1955 

report of Amin on question of possession ... 1955,1956,1957 


of Judicial ofHcers 
of ministerial officers 

report is only evidence but not binding on Court 
Scope of inquiry 

3. To examine accounts. 'O. 26. rr. II-121 

appeal against order directing issue of ••• 

Court to give commissioner necessary instructions [0.26, r. 12 (I)j 
duty of the commissioner 

matters to be decided before issue of ... 

motion to vary or discharge Commissioner's report 
proceedings and report to be evidence fO. 26, r. 12 (2)] ... 
report of commissioner ... 

when Issued [O. 26, r. 11] 

4. To make partition of immoveabU propetls [O. 26, rr. I3*14) 
appeal does not lie against order confirming or varying report 
Court may issue new commission, when report set aside 

to. 26, r. 14 [3)1 

Court to confirm, vary or set aside report of fO. 26, r. 14 (2)] 
dismissal of an application for appointment of a commissioner 
made after the dismissal of (he suit for want of application 
under r. 13 in time, remedy 

final decree for partition must be engrossed on stamped paper 
mode of affecting partition ... 


under r. 13, may 


resistance to Commissioner 

suit for partition, to be considered pending till final decree 
when issued CO. 26, r. 13] 


1957 

1957 

1958 
... 1951 

1959-1963 
... 1963 

... 1961 

... 1959 

... I960 

... 1962 

... 1961 

... 1962 

... 1959 

1963-1969 
1968 

... 1964 

1964 


1964 
1967 

1966 
1963 

1967 

1968 
1964- 

1965 
1967 
1963 


Company — See Corporation ; Trim 
.Compensation 

For obtaining arrest, attachment or iniunction on insufficient 
grounds [s. 95 (a)] 
amountofj^s. 95, (I)] 

Aw'ard of Compensation under s. 95 bars suit fs. 95 (2)] ... 
Mode of assessing damages 
Appeal from order under s. 95 
Counter claim of the defendant, 
s. 95 w'hcn bars a regular suit for 
Compromise of Suit 

agreement to be bound b>' oath is not, 
any lawful agreement or compromise 


<593 

693 

693 

697 

697 

695 

696 


192? 
1912 . 



Code of cmL procedure 


Collector {Concld} 

Powers of Collector to compel attendance and production in 
execution proceedings [Sch. Ill, para. 131 
Consent of Collector to suits relating to public charities [s. 93] 

Where Court may authorize Collector to stay public sale of land [s. 72] 
When Collector may be appointed receiver [O- 40, r. 5] 

Sales in execution, how to be conducted ^ l^h. III, para. tO] 
Collector's power to set aside sale under O. H, r. 89 
jurisdiction of Civil Courts barred [s. 70 (2)1 
Jurisdiction of the Collector and of Cvil Courts 
limitation when property is placed under management of 
power to propose temporary alienation 

provisions of O. 21, rr. 66-69 do not apply to, in execution of decrees 
transferred to, [O. 21, r. 70] 
suit to set aside order of collector 
sale by collector 


P.tfii: 


2(592 

483 

5SS 

229(5 

2690 

585 

582 

582,583 

588 

58S 


1719 

584 

S$A 


1. General [ss. 75-78] ... ... 612-614 

attendance and examination of witnesses before Commissioner [O. 26. 

r. 17] ... ... 1971 

commission issued by foreign Courts (s. 78], [O. 26. rr. 19-22] 614,1973-10^ 

commission when may proceed ex parte (O. 26. r. !8 (2)].. • 

Court may Issue commission to examine a person to another Court [s. 66] 613 

Court may issue a letter of request in lieu of ($. 77] 
expenses of commission to be paid into Court (O. 26. r. T5] 
power of Court to issue, [s. 75] 
powers of commission [O. 26, r. 16] 

purposes for which commission may be issued (s. 75] . ... 

parties to appear before commission (O. 26. r. 18] 
reduction of commissioner's bill when justified 
To examine witness [O. 26. rr. 1-8) 

admissibility of documents produced before the commissioner 
appeal against order granting or refusing issue of commission whether 
lies 

Letters Patent 

application for commission by a party to be supported by affidavllt or 
otherwise (O. 26. r. 2] 

Mses in which Court may issue commission to, (O. 26. r. I] 

Court to examine witness pursuant to commission {O 26 r. 6] 
discretion as to granting of, how to be exercised 
points for consideration 

evidence taken on, shall form part of the record [O. 26. r. 7] ^ 

when may be read as evidence in the case [O. 26. r. 8J_ i 
for examination of person resident beyond local limits of Courts jurisdiction 
[O. 26. r. 4 (I) (all 

about to leave jurisdiction fO, 26. r. 4 (I) (b) _ 

of Civil and Military oRicers in certain rases [U. ^o, 
r. 4 (c)] ^ . - 

residing outside British India [O. 26, r. 5] 
of plaintiR or defendant as his own witness ... 
may be issued to any person for the examination of person residing 
within jurisdiction [O 20, r. 3] ... - 

In cases of persons mentioned in O. 25. r. 4, to any Court 
other than High Court <5r to a pleader or other person [O. 25. r. a [j)i 
order for issue of, may be made on Court's own motion or on applicot'O'' 
of any party to the suit [O. 26, r. 2] 
return of, with depositions of witnesses |0. 26, r. 7] 

revision ' . ‘Vom-i059 

2. for local investigations (O. 26, rr. 9.I0J ... - ;oj3 

appeal^ and Interference by appellate court in respect of order directing ••• 
commission to make report in writing [O. 26, r. 10 (I)) 
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613 
ii. 1969 
6f2 
1970 
612 
• f972 

1970 
1941-1950 
t9S0 


1946 
1946 

1942 
1941 
IW7 
1945 

1944 

1945 
"l048,1949 


fP43 

1944 

1944 

IP47 

1946 

1043 

1944 

1942 

1943 
1946 



isnnx 


• I’Afit: 

Commissfon [CcnclJ i 

disaction of Court (0 order or refute ‘ iocr 

District Judge's duty on order for, •• '"to?A ro5ft 

exammation of the commissioner personally fO. 26. r. 10 f2)] _ 'sosi 

functions and powers as commissioner appointed to hold local investigation 1954 . 

further inquiry when Court dissatisfied with proceedings of commissioner 
fO. 26. I 10 (3)] • . r •• 

reasons to be recorded by Court lor 
further evidence after report 
local investigation by judge himself 
necessity and object of 
objection to commissioner's report 

procedure of commissioner (O. 26 r. 10 |I)1 •• 

purposes for which commission may be Issued [O. 20, r. v\ 
report of local investigation and its evidentiary value 
report of Amin on question of possession •• 

of Judicial officers 

of ministerial officers /• » 

report is only evidence but not binding on Court 
Scope of inquiry • 

3. To examine accounts, [O. 26, rr. If-12] 
appeal against order directing issue of_ rin 

Court to give commissioner necessary instructions [0.26, r. J2 t jj 
duty of the commissioner 
matters to be decided before issue of_ 


motion to vary or discharge Cofflmis$ion«'s report ... 

proceedings and report to be evidence (O. -6, r. 12 ••• 


report of commissioner 

when issued [O. 26, f. IIJ , ,r\ iK til 

4. 7b maiie partition of iaimot'/ab/e preperlx rr. 15 1 ) 

appeal does not lie against order confirming or varying report 
Court may issue new commission, when report set asioc 

CourMo ^confirm, vary or set aside report of 
dismissal of an application for appom meat of a 

made after the dismissal of the suit for want of application 
under r. 13 in time, remedy 
final decree for partition must be engrossed < 
mode of affecting partition 


1 stamped paper 


, , , on under r. 13, may 

procedure of Commissioner [O. 26, r. 14] 
resistance to Commissioner . .„ - ■ decree 

suit for partition, to be considered pending till hnal decree 
when issued [O. 26, r. 13] 

Company — See Corporation i Frim 
.Compensation , 

For obtaining arrest, attachment or injunction on insufficien 
grounds [s. 95 (a)] 

amount of {s. 95, (I)], j , oe han suit fs. 95 (2)] ... 

Award of Compensation under *• 95 

Mode of assessing damages 

Appeal from order under s* 95 

Counter claim of the defendant, 

5. 95 when bars a regular suit tor 

Compromise of Suit 

agreement to be bound by ^‘'’.-’*5 "***' 
any lawful agreement or compromise 

• 43 


1959 
1959 

1951 

1952 
1958 
1954 
1950 

... 1955 

1955,1956,1957 
... 1957 

1957 

1958 
.. 1951 

1959-1963 
.. 1963 

... 1961 

1959 
.. I960 

1962 
... 1961 

..4 1962 

1959 
1963-1969 
1968 

I96f 

1964 


1964 

1967 

1966 

1968 

1967 

!968 

1964 

t965 

1967 

1963 


693 

693 

693 

697 

697 

605 

696 
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Page 


Compromise of suit {Concld.) 


as between some of the parties 

appeal from order recording or refusing to record, [O. 43, r. 1 (n)] 
authority of Counsel or pleader to compromise 
by Hindu widow‘’or daughter 
by minor's guardian 

See Minor ' 

consent decree, its effect and admissibility in evidence ... 

Court shall record the agreement, compromise or satisfaction 
[O 23, r. 3] 

pass a decree In accordance [O. 23, r. 3] 
effect of compromise with a wrong legal representative 
extending beyond scope of suit 

execution proceedings. Order 23 does not apply to, [O. 23, r. 41 

Mode of enforcing compromise decree 

Mode and effect of setting aside compromise decree 

of doubtful claims 

out of Court wholly or in part, [O. 23, r. 3] 
petition of, if admissible without registration 
stamped paper not necessary for, 

reference to arbitration does not preclude parties from compromising su't 
set up by one party and denied by other 
submission and award, whether equivalent to "adjustment of 
suit by an agreement" within the meaning of O. 23, r. 3 


1918 
.r J927 

31, 1922 
... 1921 

1922 


1923 

1912 

1912 

25 

1919 

1928 

1926 

1926 

1921 

1912 

1925 

1926 
1019 
1917 

640, 1918 


Compulsory Deposits 

benefit fund payable to the children of the deceased, attachment of 
definition of, 

exempted from attachment [s. <50 (k)J 

Provident fund of Calcutta Corporation 

ss. 2 and 4 of the Provident Fund Act XIX of 1925 


531 

530 

514 

530 

530 


Concise Statement 

of the nature of the claim or relief shall be presented along with pla'"^ 
[O, 7, r. 9 (1)1 

Conduct of Suit 

Court may give, to such person as H deems proper [O. J, r. IIJ 
Conjugal Rights See Restiiution of Conjugal Rights. 


Consent 

of Advocate-General to suits relating to Public nuisance Is. 91] 
to Public Charities [s. 92] . •• 

of Governor-General in Council to suits by alien enemies [s. 83 
of Govc'nor-Gcncral in Council to suits against Princes, Chiefs, 
Ambassadors and Envoys [s. 86] ^ _ t.. " . 

No person to be appointed guardian ad litem without his consent 

[O. 32. r. 4 (31] ■ 

Consent may be express or implied ^ . ..•!*!.. 

No person to be added as plaintiff or as next friend without hiS con 
withdrawal of suit by one plaintiff without consent of other plaintin? 

[O. 23, r. 1 (4)1 , ••• ; 

Consent or agreement by persons under disability (s. i47j ... 


Conseni.decree 

on compromise of suit [O. 23, r. B] 

Us effect and admissibility in evidence 

Mode of enforcing 

Mode and effect of setting aside 


1260 


1009 


641 

644 

629 

632 

2012 

2015 

2012 

1802 

P92 


1912 

1023 

1026 

1926 



INT)i:X 


Consolidatton of Suits 


Vauv. 


Inherent power of Court a$ to 
On appeal to Priv>' Council fO. 43, r. 4| 

Contempt of Court 

No exemption from arrest for (s. 135, (2i| 

Contingent Interest 

exemption from attachment (s. 60 (ml] 

' interest in the pre*cmptcd property of a sueecssful pre*eniptor who has not 
yet paid the pre-emptive price fixed by the decree, is 
interest of a Hindu reversioner expectant on the death of n Hindu 
widow, is, 

mere right to receive profits which is not yet due ••• 

possible fight or interest to be determined by the court in future 
what are not 
Contract 

Cause of action in suits on 

Denial of Contract m pleadings (O. 6, r. 8 ] 

Averment of implied Contract [O. 6, t. 12) ... . 

Joinder of parties liable on same (O. I, r. 6) 

Suit upon, made by a firm 

Mode of execution of decree for specific performance of contract 
[O. 21, r 32 (I) (211 

enforcing contracts superseding decrees 

Conveyance 

Failure of judgment-debtor to execute (O. 21, r. 34] 

Execut'on of, by Judge or Officer of Court (O. 21, r. 34) .. 

Cooking vessels 

exemption froln attachment of [s. 60 (a>] 
includes vessels necessary for cooking as t/iali of ffopra 
Copy 

of Plaint to be furnished [O. 7, f. 9] 

of documents produced for inspection, taking of [O. II, r. 15] 
transfer of decree for execution and copy of decree [O. 2T, r. 6 (o)l 
Copies of exhibits when appeal filed [O. 41, r. 13 (31] 

Copy of judgment and decree to accompany Memo of appeal 
[O. 41, r. I] 


1024 

2463 


93? 


514 

531 

531 

531 

531 

531 


282 

1201 

1203 

1056 

1080 


1607 

425 


1618 

1613 


1260 

1356 

1541 

2345 

2297 


Corporation 

attachment of shares in (O. 21, r. 46J 
definition of 

delivery of interrogatories to [O. II. r. 5] 

of shares inj sold in execution, how made [O. 21. r. 69] 
examination of officer of, as to judgment-debtor's property [O. 21, r. 
foreign corporation when entitled to sue in this country 
injunaion directed to, binding on members and officers of, [O. S9. r. 
O. 6. r. 14 applies to the case of a company or 
O. 29 is merely permissive and not mandatory 
personal attendance of cfTiccrs of, when required [O. 29, r. 3] 
sale of shares in, in execution (O- 21, r. 76) 
service of process on [O. 29, r. 7] 

subsoiption and verification of pleadings by, (O. 29. r. I) 
suits by or against, fO. 29] 

form of, ... 

transfer of shares in, after sale jO- 21, r. £0) 

'xhen deemed to cany on business f* 23, Extr U) 


1633 

1979 
1348 

1732 
I 1629 

1980 
2261 
1901 

. 1981 

1982 
1730 
1932 
1979,1980 
1979-1982 
1979 

1733 
274,202 


4.5 



CODIi OF CIVIL PEOCLDUrK 


Co'Sliarer 

bid of co-sharer to have preference [O. 21, r. 881 


I’aci: 

1744 


to be in discretion of Courts fs. 35] 
costs to follow the event [s. ^ (2)] 
interest on costs fs. 35 (3)j 

to be given according to nature of interest and conduct of parties 
Separate costs when to be allowed 
proportionate costs on partial decree 
set off of costs 

Payment of costs by third persons 
separate suit for 

Suit for contribution in respect of 
costs of applications 

Liability for costs in case where money was tendered before suit 
Appeal on question of 
Costs in Special cases 

in Mortgage Suits 

in Partition Suits 

in Divorce Suits 

in Land Acquisition proceedings 

in Suits for account 

in other Cases 

Compensatory costs in respect of false or vexatious claims or defences 
ts. S5-A] 

costs when appeal succeeds on a preliminary point 
costs when case disposed of on technical or preliminary point 
"costs to abide the result/' meaning of 
to be paid out of estate 
as between attorney and client 
of arbitration ... • 

in certificate and probate cases 
to be paid by guardian of a minor 
in case of income tax reference 
in maintenance cases ... * 

i>hcre suit is abandoned 
adjournment [0. 17, r. I (2)3 
of Arbitration [Sch. 11, para, 13] 
decree to give directions as to (O. 20, r. 6 (2)] 
by third persons 

may be set off against sum admitted or found due 
direction for, in decree in appeal [O. 41, r. 35 (3)1 
Costs of nothing non-acceptance of dishonoured bill [O. 37, r, 6] 

Costs of proving documents [O, 12, r. 2] ... _ 

execution of decree of the High Court original side before ascertainment 
[s- ffSl , ^ 

Costs of proving facts when notice to admit not complied with 
to, 12, r. 4] 

Costs incurred by officer of Court acting as guardian aci litem 
lO. 32. r. 4 (4)1 
of Interrogatories [O. II, r. 3] 

lien of pleader for, whose set off claimed by defendant [O. 8, r. o (-.)J 
where payment made into Court lO, 24, r. 4] 

Pleaders' liability for, where suit instituted without next friend 

[O. 32, r. 2 (I)] , j r • 

of postponement occasioned by plaintilTs' default In not duly serving 
summons lO. 9. r. 6 (2)] 

Costs of reference to High Court [O. 46, r. 4] 

Order for refund of, on variation or reversal of decree [S. 144 (I>J 
Costs in Summary suits [O. 87, r. 2 (2)] ••• 

4G 


324,325 

324,325,326 

324,333 

327 

329 

329 

330 

330 

331 

332 
332 
332 

334,341 

336 

339 

340 

341 
341 
336 

, 341 

343 

830 

831 

“ 332 

337,340 
. 335 
336 
336 
333 
339 
S40 

lUA 

■‘1413, 

26S1 

'*1453,1461 

1462 

1461 

'2429,2431 

2108 

2364 

of 


2013 
1348 
1 283 
1931 

loot 

1307 

2490 

955 

2202 



IXPRX 


Costs {Concld.) 

Sums disbursed for subsistence allow'anccs to be deemed costs in the suit 

[O. 21, r. 39 (5)1 ... ... 1624 

Scairifx for costs of sail [O. 25} [5co ScctsrUf\ ... 1934 

Security for costs of appeal Sccurits\ ... 1039 

Security for costs of Privy Council Secuntf\ 


Courts 


Additional and Assistant. Judges’ Courts when deemed subordinate to 
District Court [s. 24 (3i] 

Gvil Courts to try only suits of a civil nature [s. 9] 
definition of "Court which passed a deaee" fs. 37] 

Chartered High Courts [ss. (16-123] 

[O. 49] 

inherent powers of Courts [s. I5I] 

language of Courts subordinate to High Courts [s. 137] ... 

negotiable instruments, Courts empowered to try summary' suits on 
[O. 37, r. I] 

opinion of, power to state case for [$. 99] 
payment into Court JO. 24] 

power of, to maVe general declarations ' ... 

to laVe supplemcniory proceedings (s. 94) Sec Po'vcrs 
to order discovery and the hk: <s. 30) .., 

court of the lowest grade 
court of exclttswe (urlsdictloci 
meaning ‘of "Court" 

discretion of. See Discretionary Powers 

Strike out issues, power of Court to {O. 14, r. 5] 

subordination of (s. 3] See Subordination .. 

time, power of, to enlarge (s. 148] 

transfer of business of one Court to another J$. 150] 

transferred decrees, powers of Courts in executing [$. 42] ... . ... 


301 
. 4S 
345 
924-926 
2535 
. 1005 

944 


2201 

640 

1930 

61 

691 

312 

243 

244 
856 


1337 

39 

993 

1003 

361 


Court Fees 


deficiency of, power of Court to allow party to make up [s. 14Q] ... 998 

exemption from payment of, in pauper suits [O. 33, r. 8] .. 2041,2058 

Government, right of, to apply for payment of, in pauper suits [O. 33, 

r. 12] ... ... 2065 

recovery of Court fees when pauper succeeds (O. 33, r. 10] ... 2061 

recovery of Court fees when pauper fails, or Is dispaupered or when suit 

is withdrawn or dismissed (O. 33. r. II] ... .. 2063 

meaning of "at any stage" in s. 149 ... .. 1002 

discretion when to be exercised ■ .... fooo 

appellate court has no power to interfere with the discretion 
if properly exercised ... ... 990 

suit not barred if Court-fee paid afterperioJ limitation' ... 999 

bonafide mistake .. ... 1002 


Court of Wards 

suits against, when do not lie ... .. 70 

Crop 

attachment of [O. 2(. r. 66 (a)] ... 1632 

growing aop is moveable property {s. 2. (13)1 ... ... 26 

sale of growing aop lO. 21. rr, 74-75] ... 1729-1730 


Cross-Claims 


execution in case of [O. 21. r. 19] ... ... I585 

in Mortgage suits [O. 21. r. 20] ... ... 1587 

set-off in ooss-claims under same decree . .. ... I587 


47- 
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Page 

Cross-decrees 


assignment oF one of the cross>decrecs fO. 21. r, 18 (2)J ... ISBO 

execution in case of [O. 21. r. IS] ... 1580 

in Mortgage suits [O. 21. r. 20] ... ... 1587 

Requisites for set-ofF of cross-decrees (O. 21. r. 18] .. .. 1582 

cross-decrees for mesne-profits .. ... 1585 

each party must fill the same character in both suits ... ... 2584 

in separate suits _ ... ... 1582 

rights and liabilities of assignee of one of the decrces-holder ... 1585 

Cross-objections 

dtsniissal of appeal, effect of. on fO. 4f. r. 22 (4)] ... 2352.2369 

form of [O. 4T. r. 22 (2)] ... ... 2362 

time within which, to be filed [O. 41. r. 22 (I)] ... 23SI 

• withdrawal of appeal, effect of, on [O. 41. r. 22 (4)] ... 2362,2369 

who may file [O. 4J. r 22 (I)) .. ... 2361 


Cross-suits 

rcsjitdicata In _ j26 

Cy-pres Doctrine 

Power of Court to apply, in settling schemes of public charities .. 646 

Damages 

Mere right to sue for damaijes net liable to attachment [s. 60 (I) (e)] St3^2S 
commission to ascertain [O. 26. r. 9J ... ... 1950 

defendant need not plead to [O. 8 . t. 3] ... I2S3 

deposit by defendant in Court in suit, to recover damages {O. 24. r. t] 1930 

No special damage necessary to entitle plaintiffs to institute suit 

relating to public nuisance fs. 9{) 541,642 

pleadings and matters affecting [O. 8. r. 3J ... ... I2S3 

reversal of decree, and order for payment of damages by way of restitution ■ 

recovery of article [s. 144 (I)J 955,396 

Variation of decree and order for payment of damages [s. 144 (1)] 
suit for damages against Government ... ... 

damages resulting from acts done in the course of the execution proceedings 
claims for damages for breach of any contract under which immoveable 
properly is held, may be joined with a suit for recovery of the 
property [O. 2. r. 4 (6)1 

Damdupat 

Rule of 

where recognised 
Death 

Death of a party and abatement See Abatement 
death of guardian ad h/em [ O, 32. r, H J 
death ot client determines plcader's^appointment tO- 3» f* ^ f2)] 
death of Judge before completion of trial of suit jO. 18. r. I5J 
death of next friend, stay of proceedings on [O, 32. r. 10,(1)] 
death of pleader determines pleader's appointment fO. .3 r. 4 (2)1 
death of umpire fSch. (I. par.T 5 (I) (b) t/)l 

Debt 

li.'ibittiy of, to attachment (s. 60 (I)) 

Definition of 
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Debt iConcld.) 

Mode of ad.ichmcnt of [O 2f, t. 45] 

attachment of debt payable In- person ojtstJc inrisJictio i 

effect of attachment of 

requisites to rnakc a debt attachable 

attachment of mortga jc-debt 

attachment of usiifrac iar>‘ mori,ja?e-dcl»t 

jarn'hec's denial of ci 'bt 

■itarnishcc's right to set off 

attachment of annuitk 

police' ol Life Insurance 
riglr to receive debt or to colicci rent 
mon'ily allowance 
debt payable by instalments 
decree of a Revenue Court 
debt nlread)’ paid by cheque 
debt not immediately payable 
acUnowlcdemcnt of debt, by a petition presented for 
postponement of sale m execution 
payment into Court of ... 

out of Court of 
prohibitory order, form of 
service of 

stoppage of sale, on tender of debt and co>(s o the olHccr 
conducting the sale [O. 2f, r rt'5 (.1*1 

Decree 

definition of (s 2 (2|J 
important elements of 
Division of 
Preliminary 

decision on preliminary issues not ... 

final 

Order rc/ecting (ilaint is 
Order returning plaint is not 

determination of any question within section 47 and s. 144 is 
Sfc G««/ionj iriA5 5 47 
order of dismissal for default is not 
order rejecting memorandum of appe.al is 
distinction between order and 
Instances of orders appealable as, 
accounts, in suits for [O 25 r. 16) 
nature of account decree 
adiustment of [O 21. r 2] 
administration suit decree m [O 20 r. 13) 
amendment of decree for institutes or order )s. 152] 

Court's inherent power as to amendment of 
'Ji'hat Court can amend a decree 
effect of amendment of 
appeal from original decree [s. 96) 

from ex parfe decree [s. 9S (3)) 
from preliminary decree )s 97| 
frorrr decree by consent (s 94 
from appellate decree [s. 100) 

General rights and liabilities of transferee of Av TrunsA-’CeV of /Venv 
Award, decree based on L$ch. 11, para 16 « Sell. II. p. 21) 

CcrtifiM copies of, furnishing [O. 23. r. 20) 

Collector, transfer of certain decrees for execution by Is. 63] 
Compromise, decree m terms of [O. 23. r. 3) («^v Compromise’) 
Consent decree fs. 93, (31) 552 , {O 23 t. 3) 

Contents of original decree (O. 20. r. 6' 

Form and contents of 
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2093 
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Decree {Contd.) 

Construction of 

Contents of appellate decree [O, 41. r. 35 ] 

Copy ot decree In appeal to be furnished to parties fO. 41. r. 36) 

Courts by which decrees may be executed [s. 38] 

CrosS'decrecs, execution in case of [O. 21. r. 18) 
date of original decree ]0. 20 r. 7] 
date and contents of appellate decree (O. 41. r. 35j 
date of decree of High Court 

execution, application for, in case of cro'.s-decrees [O. 21. r. I8J 
application for, in case of joint-decree fO. 21. r. 15J 
of declaratory decree 
of rent decree 
of maintenance decree 
of satisfied decree 

pending reference to High^Court, not allowed [O. 46. r. 
questions relating to {s. 47 ] 
transfer of decrees for [s. 39 ] 

Hnal, in suits for foreclosure fO. 34- r 3] 

in suits for redemption [O. 34. r 8] 
in suits for sale [O. 34. r. 5) 
in suit for partition of estate paying revenue 
to Govt. Is 543 

for recovery of immoveable property (O. 20. r. 9] 
instalments, decree may direct payment by lO. 20. r. II] 
interest, when decree is for payment of money fs. S4J 
irregularity, decree not to be interfered in appeal for not 
merits or jurisdiction [s. 99) 
joint decree and application for [O. 21. r. 15] 

Joint decree, what is 

judge, proredure where, has vacated office before signing 
[O. 20. r. 8] 

judgment, decree on [s. 33] 
judgment, decree to agree with [O. 20. r. 6 (1)1 
legal representative, decree against [s. 52] 
mesne profltSj decree for, and possession [O. 20. r. 12] 
mode of paying money under decree [O 21. r. I] 
mortgagor, persona! decree against, for balance due after 
[O. 34. r. 6] 

moveable property, decree for delivery of fO. 20. r. .10) 
partition, decree in suit for [O. 20 r. 18] 
partition suit, preliminary decree in 
partnership, in suit for dissolution of [O. 20. r. I5j 
postponement of payment of amount of [O. 20. r. 11 (1)] • 
pre-emption suit, decree in [O. 20. r. 14] 
preliminary decree, appeal from [s, 97) 

Second appeal, from appellate decree fs, lOOJ 
Set off, decree in suit where, is allowed (O. 20. r. 19] 

Stay of execution of See Sia^ ot Execution 
suit based on decree 

^uit to rectify mistake in decree if maintainable 
Signing of, [O. 20. r. 7] 

Decree against a dead person 
decree shall fallow Judgment [ 5 . 33J 

is something different from Judgment 
for specific performance of contract, execution of, [O. -i. 

for restitution of conjugal rights, execution of (O 21. r. *32] 

for injunction [O. 21. r. 32) • • 1656 

for money, what arc decrees for money ••• . .I" 

costs, decree to state, and by whom and in what proportion to be pai» 

(O. 20 r. 6 ( 2 ;] ... 'lA62 

may be set off against amount due •— 


affecting 

... 7I5.7I9 

.. tWS 


... fssi 

decree 

.. 1463 
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sale 

2129 


1464 

... 

**'• 1508 


1509 

•* 

1503 


1465 
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1493 


703 


■ ; 725 


1512 


81 

■■■ 1035 


■ 1452 


■ 1862 

... 

•• 313 
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Decree {Cendd.^ 

Surety for the performance of a decree [•* lAJ {o}] 

transfer of decree for execution [«. 30 ] 

transfer of decree for execution by Collector 69] 

fransfercc of decree appircatron for ewcutfon by fO 2 fi r. 16] 

Decree Ex Parte 

when passed [O 9. r o] 

when may be set aside fO. 9 r I3| 

Meaning of oe por/p 

what amounts to an ov ppr/o hearing 

\vhat docs not amount to an ex por/c hearing 

Inherent power of Court to set aside an ex pai/e decree 

^cct of setting aside an ex pjr/p decree 

Onus of proof in appiicafions ro set aside ex par/c decrees 

against minor defendant; when may be set aside 

obtained b^ fraud, can be set aside by regular suit 

when the regular suit «s barred 

not to be set aside without notice to opposite party [O. 0. r. 14] 
Remedies open to defendant against w'hom ex p.irfe decree Is passed 
whether concurrent 
appeal from [s. 96 (2)] 
when operates as ees judiC'Jto 

Hearing of apf'lieation under (O. 9 r. 13) pending appeal — 
after disposal of appeal 

applicability of O. 9. r 13 to other proceedings 
application to set aside, may be made by the heirs of deceased 
defendant 

sufficient cause, absence of counsel 
instances oi 

not instances of ••• 

court has to determine in each individual case 
. terms for setting aside 

power of the appellate court to consider 
when cannot be set aside as against applicant defendant only 
. !0. 9. r 13 proviso] 

appeal and revision against order refusing to set aside 
limitation for application to set aside. 

fresh Vakalatnama not necessary in application to set aside 

Decree-holder 

assignment of decree by, and execution [O. 21. r. J6] 
not to bid or buy property without leave of Court fO. 21. r. 72] 
definition of [s. 2 (3i] 
dispossession by [O 21. r. IDO] 
application for execution by [O. 21. r. 10) 
application for execution by foint dcaee-holder (O. 2l. r. IS] 
notice to, to show cause why payment or adjustment should 
not be certified fO. 2 t. r. 2 (2)] 
payment out of Court to [O. 21. r. 2] 
rateable distribution among decree-holders (s. 73] 
right of one decree-holder to impeach deerpe of rival deoee-bolder 
slay of execution pending suit by judgment-debtor against 
(O. 21. r. 29] 
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Defnult 

Dismissal of suit for JO. 9. tt, S-9j 

d^i^missal of appeal for appellants' default [O. 41. r. |I (2)J 

dismissal of suit for default, not a decree [s. 2 (2) (6)] V 
dismissal of suit where neither party appears [O. 9. r. 3] 

ol 
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2342 
2348 
7, 16 
1302 
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Default {Condd.) 

in proceeding with execution after attachment fO. 21. r. 57] 
in payment of purchase money in time £0. 21. r. 86] 
re-admission of appeal dismissed for default [O. 41. r. IP] 
loss occasioned by wilful default of receiver fO. 40. r. 3] 
resale on default of deposit by purchaser (O. 21. r. 84] 
particulars of wilful default to be stated in pleadings [O. 6. r. 4] 


Page 


1666 

1743 

2351 

2266 

1737 

1104 


Defect or Error 

General power of Court to amend defect in proceedings [s. I53J •• 

detect in an order may be a ground of objection in appeal [s, 105 (IiJ 790, 791 
defect in a proceeding not alwav's a ground far reversing decree 

in appcalfs. 99] .. 715. 719 

errors in decree arising from accidental slips fs. 152] ... ••• 

defect in procedure when a ground of appeal {s. ICO (I) (e)] 726, 744 

leave for withdrawal of suit when suit must fail for some formal 

defect lO. 23. r. 1 (2) fo]] .. ... 


Defence 

distinct grounds of defence to be stated separately [O. 8. r. 7J 
facts to be specially pleaded in lO- 8. r. 2] 
defence of suits against public officer undertaken by Government 
(O. 27. r. 8] 

new ground of, how raised [O. 8. r. 8J 


1298 

1280 

1976 

1203 


Defendant. See Padtes 

acquiescence in suit by defendant residing out of jurisdiction [S. 20 (b)) 781 

adding a, when Court may do so (O. I. r. 10 (2)] ... 

in divorce proceedings (O. I. r. 10 (.*) does not cipply •• {qq* 
plaint to be amended and served fO. I. r. 10 (a)) Lga 

subject to law of limitation (O. 1. r 10 (5)) . , • • 

order, whether appealable • • jqqs 

order, whether subject to revisvion . . .|qo 

.ippcarancc by one defendant for others lO. I. r. J 2 J ... ••• 

decree against, in a representative suit, binding effect of -pjg 

defence by one, on behalf of all [O. I. f- 8(1)] ... • • jjyrp 

application by others to be m.nde party [O. I. r. 8 (2)] 
joinder at, (O. 1 . r. S] ^ ' 1056 

jointly and severally liable on one contract [O. 6. r. 6J ••• 
when plaintiff is in doubt fO. I. r. 7] ... jqja 

where permitted or refused ' ipj? 

jointly and severally liable • •' 

liidgmcnt against one or more (O. I. r. 4) 

leave of Court to sue where all defendants do not reside jSt 

within jurisdiction [S 20(b)J 1040 

'may be joined' and 'might be joined', explained ... jg67 

marriage of female defendant, no abatement of suit lO. 22. r. 71 jjg^ 

misjoinder of defendants and causes of action . i' • . 

name, desenption and place of residence of, to be stated in pl.unt ^ 2^2 

lO. 7. r. 1 |c)] • . •• 

notice of suit by public advertisement at plaintiffs' expense, when 

to be given [O- I. r. 8] j(V 50 , ioi52 

numerous, having same interest, what constitute • jjOO 

objection as to non-joinder of, when to be taken [O. I. r. 13] 294 

objection to jurisdiction, when to be taken fs. 21] ••. fi6S 

personal appearance of, when may be ordered JO. 5. r. 3] 

when cannot be ordered [O. 5 r. 4] 281 

place of suing and residence of, Is. 20} • • . <i " ;P/6 

relief claimed, every defendant need not be interested m all [U. i. f. -i 
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Defendant (Centd.) 


resjudicatu as tet'A c«n co-deknijint' ... !Si 

proforma dcferd.mt . 154 

rtghl to begin when defendant I, as [O 18 i If 142''’ 

striking off a, court's power [O I. f. 10 (2»1 . IC6t 

order of court whetber appealable 109^’ 

«ho may be loincd as. [O I r 3} .. IP4S 

written statement by, when to be Hied |0 8, r Ij . . I2S0 

Definition of 

Code [s. 2 111] .. .7 

Court which passed a decree [' 171 . .345 

decree [s. 2 (2i] .. . . 7 

decree-holder fs. 2 (31) . - 20 

district [s 2 (Ai] . 21 

foreign Court [s. 2 (5)1 21 

foreign judgment fs. 2 (01] . 22 228 

Government pleader [s. 2 (7iJ 22 

ludge fs 2 (81] 22 

Judgment fs 2 (91] . .2 

judgment-debtor [s 2 iIOi] 24 

legal representative $ 2 (HU ... 24 

mesne profits [$ 2 iI2>] 2<^ . 

moveable propertx' fs 2 in) ... 20 

order [s. 2 {141] .. 2ft 

pauper fO. 33 1. I Expln.] •• 2041 

pleader (s 2 (15)] . . 80 

prescribed [s 2 (16)] 30 

public officer (s 2 (17il .. Sft 

rules [s. 2 ri8i] . 38 

share in a corporation (s. 2 (19)1 38 

signed [s 2 (20)1 38 

Demeanour 

Remarks on, of witness (O. 18. r. 12) j434 

Depariure 

m pleadings [O. ft r. 7] 1200 


Deposit 

at court sale by purchaser fO. 21 t. 84] 

m Court by defendant in suit for money or damages [O. 24 r. I] 
of money or moveables in Cou^t [O. 39. r. 10] 
on appeal to Privy Council [O. 45. r. 7] , 

Order for further deposit on appeal to Priv>' Council (O. 45. r. 14] 
ie-$alc on default of deposit by purchaser at Court sale fO. 21. r. 84] 
Order for deposit of bill, hundi or note in summary suit fO 37 r. 5] 

Detention 

of sub|«ct-mattef ol suit fO 39 r. 7] 
of judgment-debtor [s 551 
period of (< SSl 


1737 

193P 

2265 

2467 

2472 

1737 

2208 


2262 

50: 

510 


Disclosure 

of partner's names JO. 30. r 2] 

of judgment-debtor's property Weie attachment fO. 21. r.**4tl 

oS 
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Discharge 

questions relating to execution, discharge or satisfaction of decree 
to be determined by Court executing decree [s. 47] ... 

discharge of order for injunction [O. 39. r. 4] 
discharge of debt on passing of foreclosure decree [O. S4. r. 3 (3)J 
discharge of debt of passing of final decree in redemption suit 
[0. 34 r. 8 {3j] 

Discovery 

affidavit of documents to be made by the opposite party 
shall specify the objections as to production of any 
of the documents [O. II. r. 13] 
form of [O. II. r. 13] 

cipplicatlon for discovery of documents [O- II. r. 12] 
affidavit not necessary for. fO. II. r. 12] 
by production of documents [O. II. rr. 12-19} 
by interrogatories [O. II rr I-II] 

See Inlerrogalories 

inherent jurisdiction of Court to restore a suit dismissed 
for non-compliance with order for 
IS of two hinds (I) by interrogatories, (2) documents 
meaning of “Any party and another party" 

"possession or power 

non-compliance with order for, penalty [O. II. r. 21] 31 

order dismissing a suit for is a deacc 
order deertemg a suit after stiiViag out the 
defence, is not an ex pacte decree within the meaning 
of lO. 9. r. 13] 
fion-di*cIosure of documents 
Or.Xl to apply to minors [O. II. r. 23) 
power of Court to order (b. SO] 

power of Court to order discovery of specific documents 
[O. It. r. 10 (3)1 
premature discovery [O. II. r. 20] 
production of documents [O. II. r. 14) 
privilege 

admissibility in evidence of documents produced in Court 
revision of order for 
State documents 
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371 

2260 

2093 
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1352, 1353 
1352 
1351 
1352, 1353 
J35M359 
1345-1351 


1363 
1345 
.. 1352 

.. 1353 

1360, 1361 
... I3'0 


1360 

I35S 


1350 

1360 

1354 

1355 
1350 

1356 
1354 


Discretionary Power 

Court may extend the period or time for doing an act previously 
granted fS. 148] 

Court may at any stage allow payment of deficient court fee 
[S 149] 

Court's inherent power to do justice or prevent the abuse of 
process fS. I5IJ 

revision against discretionary order of subordinate Courts .. 

Dismissal of Stilt 

for non-appearance of plaintiff [O. 9. r. 8] 
brought by pauper and Court fees (O. 33 r. IIJ 
nhere neither party appears [O. 9- r. 3) 
when a bar to fresh suit (O. 0 r. 9J . • 

when not a bar to fresh suit fO. 9. rr. 4. Jj 
for failure to furnish security for costs (O. 25. r. 2] 
restoration of suit dismissed for non-appearance of both parties 
tO- 9. u A] • 

restoration of suit dismissed for plaintifPs default [O. 9. r. 9} 
for non-compliancc with order for discovery [O. II. r. 21) 
order of, for default is not a decree 

revision against order restoring a suit dismissed for default 


909 

IC05 

016 


I3II 
2663 
1302 
1313 
I3W, 1306 
1930 

1304 

1360 
7. 16 
9t2 


54 
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Dismissal of Appeal 

for appellant's default at preliminary Itcsrm^ [O. 41 r. II (2)| 
for appellant's default at rcpular licarins [O. 41 r 17 (II 
effect of dismissat of appeal on cross obicctions (O 41. r 22 (4'} 
for non-scr\icc of notice oi responiem in consequence of appellants 
failure to deposit costs {O. 4f. i IS] 
witliout serving of notice as rcspoaicnl [O. 41. r f I till 
re-admission of appeal dismissed under |0 41. r H| (2) 17 nml IS 
[O 41 r. 10 ] 

Disposal of suit at First HearinR — w Saif 
Dispossession 

by dccrec-holder [O 21. r tOO] 
by purchaser m execution [O 21 r U\>1 

District 

Definition offs. 2 (4 1 ] 

Includes the local limits of the onfinary O'l^in.il civil 

jurisdiction of High Court, (S ;f4»l ... 

District Court 

Courts of Additional and Assistant Judges when deemed 
subordinate to [s 24 fS’l 
definition of [s. 2 (41} 

general power of, legarding tiansfer and withdrawal of suits, 
appeals, etc , [s. 24] ... 

IS subordinate to High Court (s 3] ... 

Court of Small Cause is subordinate to (s. 3] 
court of Judicial Commissioner in Chota Nagpur Is, 
small cause court decree can be executed anywhere within the 
jurisdiction of 


2J)2 

2 US 

21fS3 

2JfO 
2 M2 

2:mi 


... 1827 

IJ36, 1827 


... :ioi,:io.i 
21 

.. 301 

39 

.. 39 

21 

.. 2 { 


Documents 

power to oideij discovery Inspection and production of [s 301 
power to order impounding and return of ($. 80] 
penalty for non-compliance [s 31] 

non-compliance with order for discovery of fO. II. r. 21] 
production of plaintiffs' documents (O 7. r 14] 
summons for production of defendant's [O. 5. r. 7J 
inadmissibility of, not produced when plaint filed fO. 7. r. 18] 

Costs of proving [O. 12 , r. 2] 

list of relied on in plaint fO. 7. r. 14 (2)) 

produced along with plaint to be annexed to fO 7. r. 0 ( 1 )] 

effect of, to be stated in pleadings [O. 6 r. 9J 

summons to attend and to produce (O 16. r. I| 

summons to produce [O. 16. r. 0] 

ptoceduie where witness apprehended cannot previuec fO 16. r. 18 l 
registration of, by judge or officer of Court fO. 21 r. 34 (6)] 
examination of, before framing issues fO- 14 r 4] 

Difcoreiy c/Sce Dhccrcty 
Prcdudion of 

on which pl.nintiff sues fO. 7. t 14] 

documentary’ esidence to be produced at the first heating (O. 13. r. 1] 
meaning of ''first hearing" 
with an accurate list (O 13 r t (2>] 
cibjcci of enacting JO. |3 r. 1] 

disctetlon of the Couit to admit. nOt pn^.icvd at lint ' 

heating 
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312 
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1275 

1167 

1278 
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1275 

1260 

1202 

1305 

1402 

1400 

1613 

13v47 


1275 

i;i7o 

i.tro 
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1171 
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Production of {Conoid.) 


I’aoe 


Court may send for papers from its own records or from other Courts 
to. 13 r. lOl 

appltcatlon to the Court for the purpose, must be supported 
by affidavit showing necessity 
by order of Court [O 11. r. I4j 
effect of non-production of, tO. 13 r 2] 

endorsement on exhibits {O 13. rr. 4, 5J . 1374, 

endorsement on documents rejected as inadmissible [O 13, r, bj 
notice to produce [O Hr, 16] [O. 12. r. 8] 1357, 

referred to m pleadings [O. II. r. 15] 
rejection of irrclcvent or inadmissible, (O. 13. r 3] 
recording of admitted and return of rejected document [O. 13. r. 7] 
rules as to production of document shall appiv'to all other material objects 
producible as evidence [O. 13, r. II] 
power of the Court to order fS 30 (a)l 


1378 

I37P 

1354 

1371 

1375 

1376 
1369 
1356 
1373 

1377 

1330 

312 


Inspecfhn of—See In^pcclton 


S'etice to admit 

either party may give notice to admit fO. 12. r 2] 
costs of unnecessary documents fO 12. r 0] 

Impounding of 

Power of [s. 30 O 13. r. 8l 
fteturning of 

rejected documents [O. IS r. 7] 
admitted documents [O 13. r. 9] 

Void or useless documents (O. 13. r. 9. piiviso] 


1304 

13:9 


312,1.377 


1377 

1377 

1378 


Door 

breaking open of outer door for arrest [s. 55. proviso 2] 
brcakirig open of outer door for seizure of movables [s. 62 (2)] 
breaking open of, for delivery of possession to dccrcc-holdcr 
[O. 21. f. 35(3)1 

affixing copy of proclamation on outer door of house of witness 

to. 16. r. 10 (2)] 

affixing copy of summons on outer door of defendant's house or 
place of business [O. 5, r. 17] 


502 

535 

1615 

I4P3 

1173 


Enlargement of Time 

appeal docs not (ic against order giving, 

cannot be given when the period is fixed by thc-code 

discretion of the court to give (s 148] 

S 148 applies to proceedings before decree 

to acts prescribed by the code and not by decrees 
or by any other Act 

instances of acts for which time may be given under the code 

Error— Dcft’ct 


C97 

993 

.. 003,996 
0^4 

994,907 
906 997 


Evidence 

additional evidence, mode of taking [O. 41. r. 28] 

when may be taken by appellate Court fO. 41. r. 27| 
appellate Court to specify points to which additional cvicicn. 
1$ to be confined fO. 41. r, 29] • 

when additional evidence should be allowed 
when appellate Court may direct lower Court to take aa 
lional evidence to. 41 r. 25] ••• ' 

Court's power to issue summons to persons to give [S. 30 (b)l 


2413 
2401’ 

2414 
2401 


2302 

312 



iMii:x 


Evidence (Cc-T.*/-*) 

A* fsif JO. IS. t. i&l U37 

failure to prAJjcc, a! T.'it hea'nj (O. 15. r. 1303 

a: aJjv'u-ffJ fifarj-c [O. I?, r. 3] 1421 

now tain in arr^alab'c ca\ci lO. IP. ». 3l U3I 

in of cfa:~i or cb}cn«on r*aic by third party to attachncnt 

to. ?J. r. 59) . 1178 

intcnocatories. anjireT to r-ay be tneJ av (O. II. f. 22] 1363 

ncmorandj-1 ef cnJcnce in cnappcalaHe o«es (O. 13. r. 13] 1435 

• \thcn CMdence rot tain b>* }ud^ lO. IS. i. 2] 1433 

l'leadin;s to state facts and not esndence (O- 6 . t. 2] 1191 

power to deaJ \nth esidence taleft before another |ujpe [O. IS. r. 15] 1435 

produaion of esndervee of hearing (O. IS. t. 2] 1427 

where there are several issues and the burden of prosing some 
of which fies on the other party (O- IS. *• 3l 1427 

of documentar)' esidencc (O. 14 tr. 1-2] I37»)»137I 

recording of, in English ($. 135] 944 

refusal of party to a suit to Ris-e cs'iJcnce when reQuircd b>' Court 

to. 16. r. 20] 1410 

resiew on diseoser^* of row and important esidencc [O. 47, r. f] 2494 

sasing of rufes for taVrng of esidencc by chartered High Courts 

to. 49. r. 21 ... 2535 

Summons to give oviJenee (O. 16- f. I) , ... ... I3W 

taken on commission when to be read as cs'idence i.n suit [O. 26, r. 6] 1943,1040 

when may be taken dowm in English tO. 18. r. 0l — ... 1434 

vihen to be interpreted (O. Is. r. 6] — ... ... 1435 


by Commission [O. 26. It. ^•S1 ••• f 

de bene esse (O. 18, r. 16] 

of officer ef Ccrporation as to property of Corporation [O. 21, r. 41) 
examination of executing ofTicer touching hi$ liability to esonite 
process (O. 21. r, 25 (.2)1 

of parties in order to frame issues (O. 14. r. 1 (5)1 . ••• ... 

of witness before framing [O. 14, r. 4) ^ ... ... 

of ludgment-debtor as to his property (O. 21. r. 41] ... ... 

of parties by Court at first hearing (O. 10 . rr. 1*4) ••. ••• 

of applicant for leave to sue as pauper [O 93. r. 4] ... 

for settling terms of sale proclamation lO. 21- r. 66 (4)J ... «.• 

of Serving officer touching -service of summons (O. 5, r. IP] ... 

of Serving officer when witness fails to attend (O. 16, r. 10 (!}] 
of witness [O. 18, r. 4] 

of witness before commissioner 1,0. 26, r. I7 (I)| 

of any other person as to the property of the judgment-debtor j 

lO. 21, r. 41 (c)] ^ ... 

court may re-call and examine witness at any stage [O. 18, r. 17] ... 

mode of recording evidence [O. 18. rr. 5-14] ... I- 

waiver of the rules regarding examination ot witnesses and consent 
to abide by the testimony of any person how far legal 

Execution of Decree 

against ambassadors [S. 86 (3)) 

ancestral property in the hands of son [S. 53] ... • 

chiefs [S. 86 (3)] 
firm [O. 21. r. 50] 

See Finn 

judgment-debtor's legal representatives {S. 50j ... 

See Sub-heading Against Legal Representative and Transferees below, 
partner JO. 3I, r. 49] 

See Partner 

party as the legal representative of a decease'd person [S. 52] 
See Legal RepresealaUve , 


8 


Page 


Execution of Decree (Conctd.) 

princes [S. 86 (3)] ... 633 

public officer [S, 82] ... ... 624 

Secretary of State fS. 82] .. ... 624 

Application for. See Sub*heading Application for Execution below, 
benami purchases at execution sales [S. 66] 

See Benami PitrcSase 

Collector, execution by, [SS. 68-72] ... 580-581 

See Collector 


Co-partners, execution in suits between. See Partners 

Costs, execution of decree before ascertainment of [S. 118] — 

Courts by which decree may be executed [S. SS] 

Courts executing decrees [O. 21. rr. 3-9] 

Court to which a decree is sent for execution is in seisin of execution 
proceedings 

'Court which passed the decree', definition of [S. 37] 
meaning of the word 'include' 

decree of the Privy Council to be executed by the Court of first instance 
exercise of powers as to stay or taking of security for restitution in 
appeal from order made In [O. 41. r. 8J 
execution of orders [S. 36] 

of decrees where the 1st. Court has ceased to exist 
or have jurisdiction 

foreign Court's decree where enforceable by proceedings in 
execution [S. 44] 
limitation. See UmitaUon. 
mode of, see sub-heading below, 
no bar to appeal to Privy Council [O. 45, r. IS (I)] 
order XXI, rules under, do not apply to insolvency proceedings or to sale 
of property under administration order 
power of Court to enforce, fS. 51] 
property liable to attachment and sate in, [S. 60] 


925 

348 

1539 

351 

345, 3J6 

346, 350 

346 

2335 

345 

347 



See AitaeSment 

Questions to be determined by the Court executing the decree [S. *7] 

Question mtfiin S. 47. gjj 

resistance to execution [S. 74] ... 

restitution of property, security for [O. 41, r. 6] ^ ... oao35I352 

Simultaneous execution in two or more Courts * ... ' 

stay of. See Sta;^ of Execution 

transfer of decree for execution. See Tramfer of Decree. 
vesting of property sold in execution in purchase [S. 65] 


See Auction Purefiase, 

what decree may be executed ... , 

whether a Court which passed the decree but has since ceased to nave 
territorial jurisdiction, can entertain an application for ... ' 


Application for Execution 

adjustment of the decree, if any, must be stated in [O. 21, r. 11 (2) (c)] ' jggg 

adjournment of execution proceedings fO. 21. r. 57] .. 1559 

against one of joint judgment-debtors ... 1593 

effect of application on limitation ... 1575 

amendment of, [O. 21. r. 17] ... 1543 

application for execution [O. 21. r. 10] .. *1*556 

by a joint decree-holder lO. 21. r. 15] . . ' i562 

effect of application on limitation ... j559 

must be for the whole decree ... ” • I560 

where decree is conditional on their joint performance . 
who is minor, where the remedy of the major-decree*'’® ^^52 

is barred 


68 


PAor 


I5J0 

ISSO 

1544 

1554 


15S6 

1544,1547 

1666 

I550,ieOO 

1543 

I5S0 


AppHcatlon for Cicculfon [CcntiJ.'S 

by transferee of decee [S. 40]. fO. II, !61 

.W Transferee cfOecree. 

cannot be made acamst the benamdar of the ludj-ient-debtOf 
or afain't any cine not a party to the decree 
cannot be made ajainst the transferee of the fuJtt'nenl'deblor 
condittona! decree -mode of execution 
contents of. [O 71 r. 11 fjij 

contents of, when attachment of Immoseable property prayed 
for [O. 21 r. 13) , ... 

of moveable property not In possession of judgment* 
debtor pra^-cd for (O 21. f. 12) 

of any land which is recislcteJ in the ofTice of the 
Collector [O. 2f. r 14] 

copy of the dcCTce whether to be attached to (O. 21, r. II (3)) 
dismissal of [O 2t r 57) 

fresh application not necessary* on the death of the iudgment- 
debtor, when his representatives arc to be substituted 
how to be made ^O. 21. r. 10) 
in cases of cross*deoee [O 2t f. 18) 

See CrosS‘decre£s 

in case of cross-claims under same dcaee (O. 21. f. 10) ... ... 1586 

See CrosS‘Cfaims 

In case of cross*dccrees and eross*claims irt mortgage suits [O. 21. r. 20] ... 1587 

Irregular or defective applications .. .• f552 

mode in which the assistance of the court is required must be 

stated to 21. r. 11 (2) (f)] ... 1554,1550 

not containing particulars required by tO. 21. r. II (2)] ... 1548 

notice to show cause when 6eetet more than a year old tO. 21. t. 22) ... 1580 

to legal representative (O. 21. r. 22] ... ... 1580 

appeal against order refusing or allowing a sale without 
notice ... ... IW 

effect of omission to issUe ... ... I59t 

effed of Issue of notice on limitation ... ... 1595 

irregular service of ••• ••• 1595 

object of ... ... 1590 

procedure after issue of, [O. 21. r. 23] ... ... 1596 

proof of ... 1590 

proper •• ••• 1590 

reasons for dispensing with notice to be recorded ... Isps 

remedy when property is sold without ... ... 1594 

revival of decree by notice to one judgment-debtor i 1596 

service of, ... ... 1592 

where notice not necessary ... ... 1594 

of decree in the name of a twin ... 1556 

omission of the name of the person to be arrested in, may be made ... I54fi 

oral application for immediate execution, when can be made [O. 21. 

r. II (1)1 ' ■ — ... 1544 

procedure on receiving, fO. 21. r. ITJ ... ... 1575 

after admission [O. 21. r. 17 (4lJ ... 1576, 1577 

process for execution fO. 21. r. 21] ... ... 1597 

endorsement on, [O 21. r. 25] ... ... 1599 

simultaneous execution against person and property 

[O. 21. f. 21] ... I58S,'I604 

to be in writing and signed and verifled fO. 21, r, II (2}] ... 154I 

what applications are in accordance with law • ... ... 1551 

not in accordance with law ... ... jss2 

where to be made [O. 21, r. 10] ... ... 1543 

where the decree Is lost or destroyed ,,, ' 1545 
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Page 

Against Legal Representatives of Deceased Judgment-debtor and 
Transferees. 


Application to execute, to be made to the Court which passed 
the decree and not to Court to which it is transferred 
burden of proof Is on the decree-holder when property' is 
seized in execution against 

Court can bring the heirs of deceased judgment-debtor upon record 
the execution proceedings ... 

execution against, [s. 50] 
execution or injunction decree against 

purchases of property from the defendant 
executor cannot be held liable for mal-administration in the 
execution proceedings 
extent of liability of, [s. 50 (2)] 

of persons in possession of the judgment-debtor's 

property 

legal representative cannot apply to set aside ex patie 
decree unless he was brought on record under s. 50 
limitation and step-in-aid of execution ... 

right of legal representative to object to execution or to 
dispute the validity of decree 

sale without bringing the legal representatives on the record 
Is void or voidable 

validity of execution proceedings against a wrong 

In which some only of the representatives 
of the deceased are made patties 


354, 364, 482 
483 


475 

267, 481, 432 
477 

480 
475. 478 

480 

4SS 

484 

... 483 

... 476 

482, 1852 

4Sf, 482 


Mode of Execution 

discretion of Court in executing decree for restitution of conjugal 
rights [O. 21. r. S3] 

disobedience to order for injunction or for specific performance 
of contract ••• 

of decree for delivery of immoveable properly [O. 21. r. 35] 

See Possession 

when in the occupancy of tenant jO. 21. r. 36.] 

See Possession 

of decree for execution of document, or endorsement of negotiable 
instruments fO. 71, r. 34] 
of decree for payment of money fO. 21. r. 30] 

Court has no jurisdiction to compel judgment-creditor 
to accept payment by instalments when he wants to execute 
the decree by arrest of Judgment-debtor 
meaning of 

simultaneous execution against person and property 
of decree for specific moveable property fO. 21, r. 81] 

meaning of , ••• . 

of decree for specific performance, for restitution of conjugal rignts 
or for injunction [O. 21. r. 32] ••• » 

various modes of execution [S. 51] 

Appointment of Receiver in execution — Receiver 
Arrest of Judgment-debtor— 5c<? Arrest and Detention 
Attachment of property — AUaeSment 
Investigation of claims— <?e<? AitaeSment 
Partition in execution — See Partition 

Questions relating to execution -See Question witfiin S. 47 
Sale in execution - Sale 
Stay of execution— Sfa^ 


1612 


1611 

1615 


1620 


1613 

1604 


1604 
1466, 1605 

I60t 

1605 
!. I<506 

1607 

435 
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iNpnx 


Execution Proceedings 

O. 9. docs not apply to 

rules as to abatement hour far apply to (O 33. r. 13] 
effect of striking elT [O. 31. r. 57] 
transfer of ($ 34] 

withdraviMl of Is 24] ••• 

rules as to withdrawal of and compromise of suits do not apply 
to (O 33. r. 4] 
e;c porft* orders in. 

Executor and Administrator 

husband of married executrix need not be joined as parly [O. 31. r. 9] 
joinder of personal claims in suit by or against, [O. 3. r. 5] 
loindcr of executors and administrators In suits concerning 
property mted in them [O. 31. r. 3] 

who base not proved the will or who reside outside 
British India need not be made parties lO. 31. r. 3 proviso] 
represent beneflcianes in suits concerning property vested In them 
to. 31. r. I] 

representation of beneficiaries ••• 

se%'eTa1 executors, if all necessary* paities ••• 

Exhibits 

endorsement on [O. 13. r, 4] 
return of (O 13. r. 9] 

furnjshiD" ccfoes cf. m appeal fO. 4/. r- P)) 

Exparte hearing Sec Appeaeance 
Exparte Decree Sec Decree Ex parte 
Expenses 

of witnesses CO 16 r. 3] 

Scale of ••• 

Expert Witnesses 

fee payable to [O. le. r. 2 (3)] 

Facts 

Pleadings to state material facts only [O- 6, r. 3] .»• 

Pleadings to contain statement of facts but not the evidence 
Should be stated in the pleadings in a concise form 
Presumed by law in a party's favour need not be alleged in 
pleadings fO. 0. r. 13] 

what facts to be specially pleade*! [O. 8 f. 2] 

Showing illegality must be specially pleaded in defence 
[O. 8, r 2] 

inconsistent allegations of, to be raised only by way of 
amendment [O G, r. 7] 
notice to admit facts [O. 12. r. 4] 

Form of notice to admit facts [O, 12, r. 5] 

Effect of admissions and statements in pleadings 
Effect of admission of one co'sharer 
not denied to be taken as admitted [O. 8, r. 5] 
burden of proof [O. 18, r. 3] 

questions of fact may by agreement be stated in form of 
Issues [O. 14, r. 6] 

Female 

marriage of female party, suit not to abate by fO. 22, r. 7J 
decree against wife when may be executed against husband 
[O. 22, r. 7 (2)1 


^Anr. 


1305 

300 

3:0 

1938 

454 


1999 

1142 

1998 

1998 

1996 

1996 

1998 


1374 

1377 


M. 2345 


... 1398 

1177,1398 


1399 


... 1191 

1191,1193 

I!9I 

1203 

1280 

1280, 1282 

1200 
l3Gr 
I3GG 
1286 
1287 
1284. 1285 
1427 

1390 
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1867 
1562, 1867 



CODE OF cmij PEOCEDURE 


Feriy Rights 
Suits relating to 
Final Decree 

definition of, [s. 2 (2) cxpln] 
in administration suits [O. 20. r. 13} 
n suits between principal and agent [O. 20, r. 16] 
n respect of rent [O. 20, r. 12 (2)] 
n partnership suit [O. 20, r 15] 
n respect of mesne profits [O. 20, r. 12 (2)1 
n foreclosure suit [O. 34, r. 3] 
n suit for sale [O. 34, r. 5] 
in suit for redemption [O. 34. r. 8] 
appeal from final decree, where no appeal preferred 
from preliminary decree [s. 97] 

Fine 

imposing of fine on defaulting witness (O. 16, r. t2j 

on any person failing to comply with order 
for discovery and the like under s. 30, (s. 32 (c) ] 

Firm 

appearance of partners in a suit against a, (O. SO, r. f] 

no appearance except by partners (O. 30, r. 7J 
meaning of "individually" 
appearance under protest [0> 30, r. 8] 
arbitration, one partner alone cannot refer to 
attachment of partnership property (O. 2f, r. 49} 
partner's share (O* 21. r. 49 (2)] 

definition of partnership ••• ■' 

of firm ^ 

disclosure of name of partners [O. 30. r. 2J 

execution of decree against. [O. 2t. r. 50) ••• j ' 

who has not appeared or been serveo 


Paoe 


7, 12 
1490 
... 1504 

1472 
i;03 

1249. 1472 • 
2093 
210S 
1775, 2142 

... 70S 


against any 


partner 

summons to appear . 

legal representative of a deceased . 

minor admitted to the benefit of •' 

insolvency of a firm is no bar to execution 
partner who has been served with summons 
leave of Court when to be taken 
r. 50. whether is subject to , 

separate property of the partner is HaDie 
when liability disputed •• 

execution of decree against Co-partnm [O. 30. ^ party if 

legal representative of a deceased partner IS not a necessary p y 

the suit is bv or against flim s name [O. w. r. j 

obicct and scope of r. 4 ^ 60 r. 7] - 

manaser not to anpear thoush served, unless he is a partner [O. 60. 
minor member of a, . , ...'Jrimnns at the 

notice in writing to be given to the penon 

time of service, whether he is served as a partner or as a manav 
Of both capacity lO. 30. r. 5} . , l deemed 

where not served, the service of summons shall be occm ^ ^ 

to be in the capacity of a partner n.m'* name Is only that 

position of a single person carrying th^suit, substitution 

of .1 person with an alias, and if he dies during tne sun. » 

must be b„, i„ h?s own name .. 

but he can be sued in firm name oUalnst his Icfia' 

if he dies before suit It can be brought only against 

representative 

62 


1993 

159.3 

19’3 

19°4 

1587 

1644 

1644 

1934 

1984 

1987 

1646 

1647 
1640 
1651 

1651 
1547 
1550, 1984 
16*7 
1550, I6«I 
16^ 


1090 

1001 

1903 

I0S7 


1985 

1995 

1095 



IMtlKX 


Firm (CcnclJ) 


I’Aoi: 


pronsicn* of O 30 aj'ply to sijitj onJy and not to ;»focefdinp» undff the 

Arbitration Act . ... 10S4 

ticht of suit Oft the death of 9 r3»tnef |0. 3\ f. A] ... 1090 

Smicc of summons where partners sued in firm's name [O. 30. r. 3J I9S3, I9S9 

in the case of a piitnrrship udneh has been dissolved to the 
kno«1cdjrc of the plamtifT lO. 30. r. 3 Provisol ... 1033, lOW 

suing of partners in the name of the firm .. 1935 

suit against a person carrying On business in name other than Ms ossm 

lO. 30, r 10] . . ... 1005 

suit between a firm and one or more of Its partners JO 30, r. 0] ... 1094 

suit between firms basing one or more partners In common lO. 30. r. 0] 1004 

suit may be brought by or against a firm in the firm's name, though the 
firm was dissolved before suit, if it was in existence when the cause 
of action arose ... 1035, 1000 

suit not allowed m firm's name, unless business carried on in Dritish India 

lO. 30. r. I] .. lOis 

Fishery Rights 

Suits relating to fishery rights ... ... 72 


Foreclosure Ar iVorfjage 

discharge of debt on foreclosure [O. 34. f. 3 (3)] 

effect of foreclosure decree and discharge of debt 

final decree in foreclosure suit tO. 34. r. 3] 

partial foreclosure 

tight of mesne mortgagee to 

parties to suit for [O. 34. r. f] 

preliminary decree in (O. 34, r. 3] 

power to decree sale in foreclosure suit (O. 34. r. A (3) 


2094 

2097 

2093 

2103 

3104 

2070 

2001 

2107 


Foreign Court 

definition of [s. 2 (5)] 

English Court is 

Court of a Native State is 

Judicial committee of the Privy Council is not 

execution in British India of decrees of Courts of Native States [s. 44] 
Limitation governing execution of a decree of a Native Court 
pendency of suit in, no bar to suit in British Indian Court [s. 10 Expln.] 

Foreign Judgment 

definition of [s. 2 (6)] 

When foreign judgments not conclusive [$. 13] 
submission to jurisdiction of foreign Court 
Enforcement of foreign judgment in British India 
onus of proving jurisdiction 

foreign decree enforceable only against partnership property of partners 

Application for execution of a foreign decree when allowed 

when bar to suit in British India [s IS] ... 

when a foreign Court can assume jurlsdictton 

limitation in suit upon foreign judgment 

rule of international law 

presumption as to, [s. 14] 

Foreign Stale 

service of summons in, through Political Agent (O. 5. r. 26] 
suits by [s. 84] 

execution of dcCTce against ambassador of Js. 8<5 (3)] 

consent of Governor-General in Council in suit ajjainst ambassador of 

. Is- 

when not necessary [s. 85 (5)] 


21 

22 

22 

21 

367 

367 

84 


» 228 

227 
231 
237 

.. 239,241 

239 
.. 239 

228 
.. 229 

240 . 
240 
240 


991 

631 

... 633 

...632, 634 
...633, 635 
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Foreign State {Concld.) 


Page 


transfer of decrees of Courts in British India for execution to Courts estab- 
lished by Governor-General in [s. 45] . ... 36S 

execution in British India of decrees of Courts of Native States [s. 44] ... 367 

recognised agents of [s. 85] ... ... 6il 

attributes of sovereignty ... ... 63/ 

private rights of . . ’. 631 

suit against Ambassador or Envoy [s. 86] .,. . 632 

transfer of decrees of Courts in British India for execution by Courts of 

Native States . ... ... 369 

British Courts may refuse to execute decrees of Courts of Native States on 

the ground that the Court had no jurisdiction to pass the decree 367 


Forms 

use of Forms in appendices [O. 48. r. 3] 

‘ A-Forms in general. 

Miscellaneous forms— App H. 
of appeals. Reference t? review — App. G 
of Decrees, App. D 

of Discovery, Inspection and admission, App. C 
of pleadings, App. A. 

of Proceedings in execution, App. E , ... 

of Process. App. B 

of Supplemental proceedings, App. F ... 

D. Forms of Plaint.— App. A. 

Administration by creditor on behalf of himself and all other creditor 

Administration by specific legatee ... 

Administration by pecuniary legatee ... 

against surety for payment of rent 

against a builder for defective workmanship 

against a fraudulent purchaser and his transferee with notice 

An injunction restraining waste 

Breach of agreement to purchase land 

Breach of contract to serve 

By tenant against landlord with special damage 

Carrying on a noxious manufacture ... 

Deficiency upon a resale 

Diverting a water course 

Execution of trusts 

Fraudulently procuring credit to be given to another person 
For malicious prosecution 
Foreclosure or sale 

Goods sold at a fixed price and delivered 

Goods sold at a reasonable price and delivered 

Goods made at defendant's request and not accepted 

Injunction restraining nuisance 

Injunction against the diversion of a water course 

Injuries caused by negligence on a railroad. 

Irjuries caused by negligent driving 
Inter-pleader suit 

Money lent ••• 

Money overpaid 
Moveables wrongfully detained 
Not delivering goods sold 
Obstructing a right of way 
Obstructing a high way 

Obstructing a right to use water for irrigation 

On an award ' 

On a foreign judgment 

On a bond for the fidelity of a clerk 


2434 


2623 

26IS 

2573 

2569 

2539 

2597 

2161 

2613 


2552 

2552 

2553 

2543 

2544 

2549 

2550 

2543 

2544 

2545 

2546 
2541 

2547 

2553 
2546 
2543 

2554 

2540 

2541 
254t 

2550 

2551 
2543 

2548 
255t 
2540 
2540 

2549 

2543 
2547 
2547 
2547 

2542 
2542 

2544 
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Forms {Ccn.'Id) 

On an aerccmcnt of inJcnnijy 
Partnmhip 

Pi'lloltng the water iindcr oUmiiT* UnJ 
Procuring property by frat'd 
Public nuiunce 

Pcdenption ... 

Pesdssion of a contract on the c^ound of mlrtaVc 
Restoration of moveable property threateneJ with destruction for an 
rniunction 

Sersicci at a reasonable tale 

oers-iecs and materials at a reascsnable cost 

Specific performance No I 

Specific performance No. 2 

Use and occup.stion 

wrongful dismiss.sl 

C I'crnt cf /)Ov*foe.— A 


Decree in original suit 

Decree against morteaeer pcriortalty for baKsnee after sale 
[O. a) rr. 6 ani 6 A] 

for rectification of Instrument ••• 

for recovery of land and mesne profits In original suit 
to set aside a transfer in fraud of creditors 
Final decree for foreclosure (O. r. 91 

In a redemption suit on default of payment by 
morteascr fO. 3). r. 8] 

for sale (O. 3t. r. 5.1 

In a redemption suit on default of payment by 
mortgager [O. 34. t. 8] 

Final decree in a suit for foreclosure, s.Mc or redemption where the 
mortgager pays the amount of the decree lO. 3>. rr. 3. 5 and 8) 
Final decree in an administration suit by a legatee 

in an administration suit by next of kin ... • 

in a suit for dissolution of partnership nnd 
the taking of partnership accounts 
Injunction against private nuisance *** 

against building higher than old level 
restraining use of public road 
Preliminary decree for foreclosure, where accounts 

are directed to be taken fO. 34. r. 2| •>. 

Preliminary decree for foreclosure, where the Court 
declares the amount due [O. 34. r. 2l 
Preliminary decree for sale, where accounts are 

directed to be taken [O. 34. r. 41 ••• • 

Preliminary decree for sale, where the Court declares the 
amount due [O. 34, r. 4] 

Preliminary deaec for redemption where on default of 

payment by mortgager a decree for foreclosure is passed, 

(where accounts are directed to be taken) (O. 34, r. 7] 

(where the Court declares the amount due) ... 
Preliminary decree for redemption where on default of 
payment by mortgager a decree for sale is passed, 

(where accounts are directed to be taken), [O. 34, r. 7] 

(where the Court declares the amount due) 

Preliminary decree for foreclosure or sale, 1st mortgagee 
versus mortgager and 2nd mortgagee 

for redemption of prior mortgage and foreclosure 
or sale on subsequent mortgage 2 nd mortgagee v. mortgager 
and 1st mortgagee 

for sale, aafc or deiVofire mortgage v. mortgager 
and original mortgagee , . 


9 
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CODE OF CA*ID PBOCEDTJPE 


Forms (Concld.) 

Prelitninnry decree in an administration suit ... 

Preliminary decree, in an administration suit by a legatee, 
where an executor is held personally liable for the 
payment of legacies 

in a suit for dissolution of partnership and the 
taking of partnership accounts 
Simple money decree ... 

D. forms of Written Statements— App. A. 


General defences 
Denial 
Estoppel 

Ground of defence subsequent to institution of suit 

Insolvency 

Jurisdiction 

Limitation 

Minority 

Payment into Court 

Performance remitted 

Protest 

Recission 

Res'iudicata 


Defence in suits on or for 
administration by pecuniary legatee 
Bonds 
Debt 

Detention of goods 

Foreclosure ... 

Guarantees ... ^ 

Goods sold and delivered 

Infringement of trade mark 

Infringement of copyright 

Injuries caused by negligent driving 

Nuisances ••• 

Probate of Vill 

Redemption 

Spedhe performance 

^i'rongs 

E. Forms of Process— App. B. 

Affiefavit of process server to accompany return of 
summons or notice [O. 5, r. 18] 

Notice to defendant [O, P, r. 6] 

Notice to person who, the Court considers should be 
added as co-plaintiff [O. I, r, 10] 

Order for transmission of summons for service ir> the 
jurisdiction of another Court [O, 5, r. 2lJ 
Order for transmission of summons to be served on a 
prisoner [O. 5, r. 24] 

Order for transmission of summons to be served on a 
public servant or soldier lO, 5, tt. 27 G 28] 

Proclamation requiring attendance of witness, [O. Id, r. 10] 
Proclamation requiring attendance of witness [O. IS, r. 10) 
Summons to witness [O. 16 rr. I C? 5] 

Summons for disposal of suit [O. 5, rr, i G Si 
Summons for settlement of issues, [O. S, rr. I d’~5j 
Summons in summary suit on negotiable instrument [O. 37, r. ?J 
Summons to appear in person [O. S, r. S] •- 

Summons to legal representative of a deceased defendant [O, 22, r. 


GC 


Paoe 

2502 

2501 

259-1 

2573 


2556 

2556 

2556 

2556 

2556 

2556 

2556 

2556 

2556 

2556 

2556 

2556 


2559 

2557 
2557. 

2558 

2556 

2557 

2556 

2558 
2553 

2557 

2558 

2560 
2550 
2550 
2558 


2564 

2565 


2562 

2563 

2563 

2564 
2566 
2566 
2566 

2561 
I56f 

2562 
2562 
2561 



I’aui 


Defence fn suits on or for (Ccn/./.> 

To accompany return of runmont to another Court [O S. f. M) 

Warrant of arrf't of v«-itnet'n fO. 1^. f. IP] 

Varrant of attachment of propetty of viitnet* fO. i(\ t. fPf 
Variant of committal fO. 16. f. 16) 

Variant of committal [O. 16, r. 1$) 

P. Ferns e/ /J/Verofj*. fnsiseetien end AJmUthn. -App C. 
admission of fact* pursuant to noltcc fO. 12, f. 5J 
afllda>-it a* to document* (O. If. r. I6j 
answer to interrocatorie* fO. I!, r. 9) 

Intcrrofratorie* fO. 11, r. 4) 

notice to admit document* fO. 12- r. 3) 

notice to admit f.nct* fO. 12, r. J) 

notice to Inspect document* fO. II, r. I7| ... 

notice to pr^uce document (O, II, r. I6J 

notice to produce (ccneral foml (O. 12. r. 8) ... 

order for affidavit a* to document* (O fl. r. 12) 

order for delivery* of Interrocatorie* (O, 11. r- 1) ... 

order to produce document* for |ft»pection fO. it. r. 14) ... 

G. F arms rc/afing to CxccuUon -^App, F. 
application for execution of decree (O. 21. r. 11] 

attachment in execution, prohibitory order, where properly consist of debt* 
not secured by necotiable fn*lrument* (O- 21. r. 46) ... 

attachment fn executfon, prohibitory order, where property con»f»( of share* 
In the capital of a corporation (O. 21. r. 46) 
attachment prohibitory order, where properly <oo»I*t of monry 

Of of any security in cu*tody of Court or officer of Govt. (O. 21, r, J2) 
attachment, prohibitory order, where the property •eonsitls of moveable 
property subiect to lien [O. 21, r. 46) 

atta^ment In execution, prohibitory order, -where property consist of lm» 
moveable property [O. 21. r, 54) ... 

Authority of Collector to stay public sale of land f$. 72) 

Certificate of non-satisfaction of decree [O. 21, r. 6] 

Certificate of execution of deace transfened to another Court [O. 21, r. 6} 
Certificate by officer holding sate of the deficiency of price on a resale of 
property by reason of purchaser's default (O, 21, r. 71] 

Certificate to iudgment-debtor authorising him to mortgage, lease or sell 
property [O. 21. r. 83] 

Certificate of sate of land [O. 21, r. 94) 

Notice to show cause why payment or adjustment should not be recorded 
as certified [O. 21. r. 3] 

Notice to show cause why execution should not Issue, fO. 21, r. 16] 

Notice to state objections to draft of document [O. 21, r. 04] 

Notice to show cause why warrant of arrest should not issue [O, *21, 
r. 37] 

Notice of attachment of decree to the Court which passed It [O. 2l, 
r. 53] 

Notice of attachment of decree to the holder of decree, (O. 21, r. 53] 

-I, r. 58] * 

' a sale proclamation [O. 21, r. 66] 

' moveable property sold in execution 

Notice to show cause why sale should not be set aside [O. 21, rr, 9o 
t? 92] 

Notice to show cause why sale should not be set aside [O. 21, rr. 91 92] 
Order sending decree for execution to another ^urt [O. 21, r. 6] 

Order for the release of a person imprisoned in execution of dcaee fss. 

58 and 59] 

Order to attach salary of public officer or servant of railway company or 
local authority [O. 21, r. 48] 


256» 
2567 
2567 
25 rift 
Z^67 


1571 

2570 
2500 
2500 

2571 

2571 
2570 
2570 

2572 
25fo 
2500 
2570 


2500 


26(X4 

2605 

2603 

26C« 

2612 

2597 

2598 

2600 


2510 

2611 


2597 

2600 

2601 


2602 

2605 

2605 

2606 
2607 


2609 


2610 

2611 

2597 

2603 


2604 
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CODE OF cn’IL PROCEDURE 


Defence in suits on or for {Confd.) 


Order of attachment of negotiable instrument [O. 2t, r. St] 

Order for payment to the plaintiff, etc, of money etc, in the hands of 
third party [O. 21, r. 56] 

Order on the nazir for causing service of proclamation of sale [O. 21, r. 66] 

Order for delivery to certified purchaser of land at a sale in execution 
[O. 21 , r. 95] 

Precept (s. 46) 

Proclamation of sale [O. 21, r. 66] 

Prohibitory order against payment of debts sold in execution to any other 
than the purchaser [O. 71, r. 79] 

Prohibitory order against the transfer of shares sold in execution [O. 2f, 
r. 79] 

Summons to appear and answer charge of obstructing execution of decree 
[O. 21, r. 97] 

Warrant of attachment of moveable property in execution of a decree 
for money [O. 21. r. 30] 

Warrant for seizure of specific moveable property adjudged by decree 
[O. 21. r. 31] 

Warrant to the bailiff to give possession of land, etc, [O. 21. r. 35] ••• 

Warrant of arrest in execution [O. 21. r. 38] 

Warrant of committal of Judgement-debtor to Jail [O. 21. r. 40] ... 

Warrant of sale of property in execution of a decree for mon^ 

[O. 21. r. 66] 

Warrant of committal [O. 21. r. 98] 

ff. Forms of Supplemental Peoceedlnge.—App. F. 


Appointment of receiver [O. 40. r. 1] 

Attachment before judgment, with order to call for security for 
fulfilment of decree [O. SS. r. 5] ... 

Attachment before judgment on proof of failure to furnish security 
rO. SS. r 6] 

Bond to be given by receiver fO. 40. r. 3] 

Order for committal [O. S8. r. 4] 

Security for appcrance of a defendant arrested before judgment 
to. 38. r. 2] 

Security for the production of property {O. 38. r. 5] 

Summons to defendant to appear on surety's application for discharge 
[O 38 r. 3] 

Temporary Injunctions lO. 39. r. I] 

Warrant of arrest before judgment fO. 3S. r. Ij 

I Forms of Appeal, Reference and Review. — App. G~ 


Application to appeal in forma pauperis (O. 44. r. I] 

Decree in appeal [O. 41. r. 35] 

Intimation to lower Court of admission of appeal {O. 41. r. 13] 
Memorandum of appeal, [O. 41. r. IJ 

of cross objection [O. 41. r. 22] ... 

Notice to respondent of the day fixed for the hearing of the 
appeal [O. 4l, r. 14] 

Notice to a party to a suit not made a party to the appeal but 
ioined by the Court as a respondent (O. 41. r. 20] 

Notice of appeal in forma pauperis [O. 44. r. I] . 

Notice to show cause why a certificate of appeal to the King in 
council should be granted [O. 45. r. 3] ^ ••• 

Notice to respondent of admission of appeal to King in council 

to 45. r. 8] . ”• 

Notice to show cause why a review should not be granted [O. 47. r 4J - 
Security bond to be given during the pendency of appeal, [0. 41. r. o] 
Security bond to be given on order b^ng made to Stay execution 
of decree [O. 4t. r. 5] 

Security for costs of appeal, (O. 41, f. 10] 
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Pace 


2604 

2606 

2609 

2611 

2597 

2607 

2609 

2610 

2612 

2600 

2601 

2601 

2602 

2602 

2607 

2612 


• 2616 

2615 

•2615 

2617 

2614 

2613 

2614 

2614 


2621 

2621 

2619 
2618 

2620 


2620 

2621 


2622 


2622 

2622 

2618 


2618 

2619 



inukx 


Defence In sull on or Jor-(Ccffcf.i) 

J. ferms, M{scctfMCOfis.—/}pp. U. 

Affcrntrl cf partifj ai to itsuc to be inrd. fO/l4. r. 6J 
Cemnissicn to cxaninc absent vritnes* (O. 36. fT.4 A 18] 

for a local in\cstication or to examine accounts 
[O. 36. tr. 9. Ill 

to male a partition [O. 35. r. 131 
Lrtlrr of roQuest {O. 36 f S] 

List of document produced by plaintiff or defendant [O, 13. r. 11 
Notice, of application for transfer of suit to another Court for 
trial ]$ 341 

Notice of payment into Court fO. 34. r. 31 ... . 

Notice to show cause. 

Notice to parties cf the d.ty fixed for examination of a witness about 
to leave the jurisdiction. ]0. IS r. 161 
Notice to minor defendant and guardian jO. 33. r. 31 
Notice to opposite p3rt>' of day fixed for hearing nndence of 
pauperism [O. S3, r. 6] ... 

Notice to surety of his liability under a decree ... 

Register of ci\nl suits fO. 4 r. 3] 

Register of appeals [O. 41. r. 9] 

Fraud 

fraud must be specifically pleaded in defence fO. 8 r. 3l . . 
particulars of fraud to be stated in pleadings (O. 6. r. 41 .. 
emission to set up fraud in pleadings 
fraud In publishing or conducting sate (O. 31. r. 90] ... 

proper remedy where execution safe ft tainted with (O. 2f. r. 93] .. 

suit against certified purchaser for a declaration that his name 
was inserted in certificate of sale by 1$ 66 (2)] ' ... * 

foreign judgment attained by (s. 13 (e)J 

execution of decree when it is prevented by fraud and limitation 
[s. 4S. (2) (0)1 
In execution proceedings 

Function officio 

when the executing Court become. 

Government See, Secrefacii of state, Pabtic officer 

power of the council to affect the prerogatives of the crown 
instances of suits against 

Government Pleader 

alteration in the definition of 
definition of (S. 2 (7)] 

Suits against Government and lO. 27. r. 41 
Notice to, of day hearing of application for leave to sue as 
pauper (O. 33. r. 6] 

dispaupering of plaintiff on application by (O. 33. r. 91 ... 

Government Revenue 

decree in suit for oartition of immoveable property paying revenue to 
Government fO. 20. f. fS (I)] 
di«possessing holder for default in payment of lO. 39. r. 9] 

Governor-General in Council 

Consent of, to suits against Princes, Ruling Chiefs and Ambassadors [s. 86] 
Consent must be obtained before institution, specifying necessary 
conditions . . r * ^ 

Alien enemies may sue with the permission of fs. 63] 

Power of, to transfer suit [s. 23 (1)1 
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2633 

3635 

2636 

2636 

2625 
2624 

2623 

2623 

2624 

2624 

2626 

2627 

2627 

2623 

2629 


1072 

999 

1002 

1482 

1482 

573 

227 


455,470 

443 


400 


22 

22 

1975 


I50S 

2264 


632 

683 

629 

509 
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533 


616 


JOftf 
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m 

1008 

100 ^ 

1035 

1017 

1019 

J 020 

1020 
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Hearing '>> . 

Court ii'<t\ »ii 
Court mav. recuii 
disposal ot 4iii! .'t 
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1025 
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e» 

tm 
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iNHi:y 


Hearing— (Cerc/i) 


Tccordmg of evidence ^c—Kri(fi.*nce 
fie^t to becin to. 18. r. i] 

"suit called on for hearing" -meainc of 
fo be continued front day to day {O. 17. r. ff 
when court may adiourn hearing tO- *7. r. I] 
Heir 

joinder of claims in suit by or against tO. 2. t. J] 
Hundis 

liable to attachment Is, 60, (I)] 
joinder of parties liable on same (O. 1. r (t\ 
institution of summary’ suits on [O 37 r. ij 
deposit of, with officer of Court [O. 37. r. 5] 

Husband 


ttr> 

nn 

itn 

ft!} 


OV) 


dn 

Ml 

iflij 

ISM 


execution against, of decree passed against wife 
lO. 22, r. 7(2)1 

of married executrix, trustee, or administratrix not necessary 
party (o suit by or against her fO. 32. r. 3l 

Illegality 

ground for revision fs. 115] ... 

acting illegally, meaning of 

Immoveable property 

meaning of 

plaint in suit for recovery of (O, 7, r. 3| 
jurisdiction in suits for recovery of ($. 16 (o)] 

jutisdiction in suits for petition of ($. 16 (6)1 *’* 

Jurisdiction in suits for sale foreclosure or redemption 
of 1$. 16 (c)] 

Jurisdiction in suits for determination of any right to or 

interest in [s. 16 (d)] ... 

service of summon on agent in charge of [O. 5, r. 14] 
suits relating fo, situate in different jarisdicfions ($. 171 ... *** 

liable to attachment [s. 60, (I)] . . ’** 

attachment of [O. 2f, r. 54] ... 

Effect of attachment 
effect of re-attachment 

, attachment, not necessary in mortgage decree ... 

commission to make partition of [O, 26, r. 131 
house standing on land but sold separately for land as 
Decree for redemption is not attachable under r. 54 but 
under r. 53 (2) of O. 21 
attachment of equity of redemption 

when complete ... 

proof of service of prohibitory order 
effect of irregular 

proclamation of the order of .... 

application for attachment of, shall contain certain 
particulars [O. 21, r. 13] 

land registered in the Collectors office, ccrtifles extracts from 
the collector's Register may be required by Court [O. 21, r. 14] 
Validity of sale of, situate partly within and partly outside the jurisdiction 
decree for recovery of [O. 20 r. 9] 

in suit for partition of [O. 20, r. 18] • • 

dispossession of, by purchaser in execution [O. 21, r, 100] 
execution of decree for joint possession of [O, 21, f. 35 (2)] 


1562 

lew 


34 <) 


261 

1243 

250 

259 

250 

259 

259 

078 

269 

513 

1659 
1661 
1662 
1664 
1963 
1763 

1660 
1660 
1660 
1661 
1662 
1664 


1556 

271 

1464 

1508 

1827 

1615 


71 



CODl- OF CIVIL ntOCEDURE 


Gratuities 

to Govt»Pensioner exempt from attachment [s. 60, (I) (?)] ... 
to Railway, servants excmptior> 

Grounds of Objection in Appeal 

to be stated in memorandum of appeal [O. 41, r. I (2)] ... 
where not to be stated [O. 41, u 2] 


Page 


514 

527 


2297 

2308 


Guardian Ad Litem (See Minor, Next Friend) 
appointment of [O. 32, r. 3] 
duty of Court to appoint 
where no guardian ad Jitem appointed 
formal order for appointment not absolutely necessary 
Service of summons on ... 

who may be appointed [O. 32, r. 4] 

No person to be appointed, without consent [O. 82, r- 4 (3)] 2012, 

where minor has a guardian appointed or declared by competent authority 
[O. 32, r. 4 (2)] 

where Court may appoint any of its officers as [O. 32, r. 4 (4)] 
wishes of minor whether should be considered 

decree if binding on minor where guardian ad litem with adverse interest ... 
Representation of minor bv next friend or guardian for suit [O. 32, r. ••• 
receipt by, of property under decree for minor fO. 32, r. 6] 

Agreement or Compromise by fO. 32, r. 7) 

leave of Court for compromise of suit by [O. 32, r. 7J ... 

Compromise under misapprehension of material facts, ... ••• 

Compromise of execution proceedings 

sanction of Court if necessary to transfer of decree in favour of minor by 
guardian or next friend 

Conditions necessary to make binding compromise by minor's guardian ••• 
effect of compromise without leave of Court 
withdrawal of suit by next friend _ ... 

gross negligence or fraudulent conduct of guardian ad litem 
Whether the Court can enforce compromise against the wishes of the guardian 
ad litem ••• 

Power of a guardian to bind the minor by the oath of the opposite 
party or by reference to arbitration 
retirement, removal or death of fO 37, r IfJ 
appointment of Guardian ad litem of persons of unsound mind 


2006 

2007 

2010 

2010 

2011 

2012 

2015 

20n 

2013 

2016 

2014 
2019 
2021 
2022 
2022 
2024 

2024 

2025 
2025 
2025 
2028 
1028 


2023 

2020 

2037 


Hearing— Ad/ouenment 

Court may at any stage inspect property or thing [O, 18. r. 18] 
Court may recall and examine witness at any stage [O. 18, r. 17] 
disposal of suit at the first hearing [O. 15] 

See Suit 

evidence where there are several issues fO. 18. r. 8l 
examination of witness [O. 18. r. 4] 

See Examination 
ex parte — See Appearance 
of suit [O. IS] 

of appeal [O. 41. rr. 16*29] See Appeal 
party having right to begin to state his case, and produce 
evidence in support of the issue he is bound to prove 
[O. 18 r. 2{I)] 

other party next shall then state his case, 
produce evidence and then address the court [O, T8, r. 2(2)1 
reply by the party beginning [O- 18. r. 2(3)] 
procedure where parties fail to appear [O. 17. t. 2] 
procedure at first hearing in interpleader suits fO. 35. r. 4] 

70 


1438 
■■■ 1438 

1392, 1394 


1427 

1428 


1426, 438 


1427 

1427 

1427 

1416 

2094 



ixi)i:y 


Hearing— (CencW) 

recording of o-idencc A-o— fr/rfmcr 
right to begin [O. 18 r. I) 

"suit called on for hearing" -meainc of 

to be continued from day to day |0. 17. r. 11 ... 

when court may adiourn hearing [O. 17. r. I| 

Hcfr 

joinder of claims in suit by or ag.ninst [O. J. r. 5] 

Hundis 

liable to attachment [s, 60. (I)] 
joinder of parties liable on same (O. f. r. 61 
institution of summar>' suits on (O. 37. r. 2l 
deposit of, with officer of Court (O 37. r. 51 

Husband 

execution against, of decree passed against wife 
lO. 22. r. 7(2)1 

of married executrix, trustee, or administratrix not necessary 
party to suit by or against her [O. 32. r. 3l 

IlIegaHty 

ground for revision fs. 115] 
acting Kfegally, meaning of 


I’.tdi: 


IJ26 

ni.i 

I4tn 

f4t3 


050 


513 

8.45 

1315 

inw 


1562 

... 1660 

M. m 

87.5,88.) 


Immoveable property 

meaning of 

plaint in suit for recovery of [O. 7, t. 3| 

Jurisdiction in suits for recovery of ($. 16 (o)] ... 

Jurisdiction in suits for petition of (s. 16 (6)) 

Jurisdiction in suits for sale foreclosure or redemption 
of Is. 16 (c)l 

Jurisdiction in suits for determination of any right to or 

interest in fs, 16 (rf)] ... 

service of summon on agent in charge of [O. S, r. 14] ... ,,, 

suits relating to, situate in different Jurisdictions [s. I7[ ... ... 

liable to attachment [$. 60, (I)) ,,, 

attachment of fO. 2f, r. 54] 

Effect of attachment 

effect of re-attachment ... ... 

. attachment, not necessary in mortgage decree 
commission to make partition of [O. 26, r. 131 
house standing on land but sold separately for land as 
Decree for redemption is not attachable underr. 54 but 
under f. 53 ( 2 ) of O. 2 l 
attachment of equity of redemption 
when complete 

proof of service of prohibitory order 
effect of irregular 
proclamation of the order of 
application for attachment of, shall contain certain 
particulars [O. 21, r. 13] 

land registered in the Collectors office, certifies extracts from 
the collector's Register may be required by Court [O. 21, r. 14] 

Validity of sale of. situate partly within and partly outside the jurisdiction 
decree for recovery of [O. 20 r, 9] 

in suit for partition of [O. 20, t. IS] •• 

dispossession of, by purchaser m execution [O. 21, r, 100] 
execution of decree for joint possession of [O. 21, r. 35 (2)] 


2A1 

12)8 

250 

250 

259 
250 

250 

078 

260 
5f0 

1650 

1661 

1662 

1664 

1063 

1763 


1660 

1660 

1660 

1661 

1662 

166.) 

1554 


1556 

271 

1464 

1508 

1827 

I6IJ 
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Page 


Immoveable Property— (C(?nc/c/.) 

execution of decree for delivery of, when in occupancy 

of a tenant [O. 21, r. 3S] ... ... 1620 

joinder of claims in suits for recovery of 

EO. 2, r.4] ... ... 

Sale of immoveable property in execution [O. 21, rr. 82-96] 1734, 18I9I 


Immoral Contract 

suit based upon, does not lie 
Impounding 

power of Court to order, (s. 30) 
of documents [O. 13, r. 8] 

of moveable property, pctrdtng appeal to Privy Council 
[O. 45, r. 13 (2) (0)1 

Indian Articles of War 

the pay and allowances of persons to whom it 
applies, is exempt from attachment [s. 60 (i)] 
should be read as referring to Indian Army Act VIII of lOIf 

Information 

power of Advocate-General to exhibit IS. 70, <2)] 


312 

1377 

2475 


... 514,' 530 
530 


616 


Inherent Powers 


of Court to make necessary orders for the needs of justice or to prevent 
abuse, of the process of Court IS. 1511 
Principles which regulate the exercise of inherent powers by a Court 
Meaning of inherent power ... < '• 

Court's inherent power to prevent abuse of its process 
illustrations of cases in which Court's exercised inherent powers 
Whether inherent power of Court can be exercised in Criminal Cases 
restoration of suits, appeals and applications for execution . ■. 

of application to set aside expartc decree dismissed for detauit 
Striking off the defence and proceeding exparte for failure to pass 
cost of adjournment 

setting aside exparte decree _ 

cannot be exercised when there is express provision in the Code 
in the matter 

consolidation of suits, appeals, applications etc. ... **' 

of Appellate court to remand a case 

no appeal lies from an order under S. I5I. 

amendment or varying of decree 

revision against improper and wrong exercise of 


1005 

I0C6 

1007 

1008 
1009 
1025 
1017 

1019 

1020 
1020 

1021 

1024 

1025 
1027 
1031 

8S4 


Injunction 

against Corporation, how may be enforced fO, 21. r, 82 (^] 
compensation where injunction wrongfully obtained [S. 95 (I) (a)] 
disobedience of decree for, [O. 21, r, 32 (5)1 
execution of decree granting, not subject to limitation [S. 48 (I)] 
in suits respecting public nuisance IS. 91] 
meaning of ... 

mode of execution of a decree for [O. 21. r. 32] 
temporary. See Sub-Seading bchw. 

Temporary Injunction 
lO. 89. Tf, 1-5] 

against Corporation, binding on Us ofFicerS [O. 39. r. 5] 
appeal and revesions 

appellate Court's power to stay ad interim injunction 


1607 

693 

I6II 

455 

641 

2232 

1607 


2232, 


2262 

2261 

2213 

2242 
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Temporary Injunction— {Cc/7/J.» 

can be issued only acainst n parly (o the suit 
cannot be issued, M-hcre there would no means of 
enforcing the order 

against persons residing outside iurisdiction and not 
subject to Court's lunsdiclion 

to restrain a debtor from parting with his property which i 
not the subiect matter of suit under Q. (a) of r. I of O. SJ 
to restrain a defendant from executing decree lawfully 
granted to him 

to stay aiminal proceedings 

uhen no suit is pendin{; but merely an application to 
restore a suit dismissed for default 
cases in which, may be granted [O. r. 1) 
disobedience to, contempts of Court 

distinction between a ease in which temporary injunction may be 
granted and a case in \xhich a receiver may be appointed 
effect of 

illustrative cases concerning grant of, on the fotlow'ing subjects, 

(a) alienation by Hindu widow •«. ' 

(b) breach of agreement 

(c) collection of rents 

(d) digging wells 

(c) digging close to neighbour's land 

(f) execution of decree, stay of 

(g) injury or obstruction to rights to property 

(n) erection of building 

(I) intrusion upon office 
(|) obstruction to light and air 

(k) effect of delay and acquiescence 

(l) obstruction to view of a shop 

(m) obstruction to water course 

(n) obstruction to right of way 

(o) fight of co^sharer to deal with joint property ... 

(p) to restrain the act of municipality or public functionaries 

(q) trade mark 

fr) copy right ... , 

(s) landlord and tenant 

(t) nuisance 

(u) trees overhanging neighbour's land 

(v) stay of criminal proceedings pending civil suit 
in a suit for permanent injunction 

to restrain mining operations ... 

in a declaratory suit 

notice to opposite party before granting, [O. 39. r. 3] 
object of 

order for, may be discharged, varied or set aside [O. 39. r. 4] 
principles governing grant of, 

balance of convenience 

Court must be satisfied on 3 points 

danger to property 

in suits by or against fathers in the Hindu family 
not allowed where permanent injunction cannot be given 
principle of retaining immoveable property in 
status quo 

proof necessary that the property is in danger 
of being wasted, damaged or alienated, mere allegation 
pritrta fade case to be proved 
relief which forms the cause of action cannot 
be granted under colour of temporary injunction ' 

should not be lightly granted ... 

73 
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CODE OF cmr^ procedure 


Femporary Injunction— {ConcW.> 

where the refusal would defeat the object 
of the suit 

withdrawal of relief as to permanent injunction 
power of Court to qrant [s. 94] 

power of Court to issue, where defendant resides outside 
jurisdiction but has property within 
power of High Court to restrain party from proceeding 
with a suit in another Court 
temporary mandatory injunction 

to restrain repetition or continuance of breach or injury 
in suit for restraing the defendant for committing 
breach of contract or other injury of any kind [O. 39. r. 2] 
meaning of “other injury" 
attachment of property and detention in civil 
prison of person guilty of disobedience of order under 
this rule [O. 39. r. 2(4)] 

appeal from order under this rule 
to restrain defendant from granting lease to other person, in a 
suit for specifk performance 
to restrain institution of suit for ejectment 
to restrain marriage 

to restrain plaintiff from interfering with defendent's 
right to worship in a temple 
to restrain proceedings in Legislative Councils 
to restrain selling a share of premises for which a suit 
has been brought 

to restrain the use of trade mark for which a suit 
has been brought 
to Stax execution and sale 
to stay execution of a decree of a Revenue Court 
Valuation and Court fee in suits* for injunction 
“with a view to defraud creditors"— the fact must 
be proved by evidence 

“wrongfully sold in execution of a decree"— meaning of ... 
effect of the omission of these words 
in the rules framed by the Allahabad 
High Court ... 

Insane Person See Unsound mind. 
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2236 

2234 

691 

2235,2238 

2241 

2259 


2255 

2256 


2255 

2259 

2237 

2235 
2237,2241 

2236 

2237 

... 2236 

, . 2236 

2230 
... 2241 

... 2244 

.. 2230 

2238 


223S 


Insolvency 

when insolvency bars a suit [O. 22, r. SJ . ■ 

when security for costs to be civen by official 

Assignee or receiver (O. 22. r. 8j ... 

judgment-debtor may apply for, [s. 55 (3;] . ••• 


Inspection 

affidavit in Support of an application for an order for inspection when 
to be made [O. 11. r. 18 (2)] 

copies of documents produced for, can be taken [O. II. r. 15] 

Court on application supported by affidavit, order any party to state 
by affidavit whether a document is or is not in possession 
jO. II. r. IP (3)1 

may inspect property which is subfcct-malter of 
suit (O. 39. r. 7] 

property or thing, concerning which any question may 
arise jO, 18 r. 18] , ,* 

jungment of, not to be based solely on the result of pcrson.al 
inspection 

no appeal lies from an order allowing — * 

non-compliance with order for, penally [O. II. r. 21] 


1353 

1356 


1359 

2262 

1433 

1439 

1350 

1360 


IVI'FA 


I’Uil- 

I nspect Jon - ( CcncIJ. i 


notice to presJu^c docuncrti fof jO. tl » lOl pt? 

fofM of ... ... nt? 

notice o! time and phee hr intpeclion [O. If. t. f7J 13/;* 

forn cl lO. 11 r I?| J35; 

of documents icferrctl to in plcadiuft |0. II. f. I5J 115/v 

of documents ether than those referred 10 m pfeaJinfs, particulars 

and aFidawts (G II r. 18 (Ji) ... U<fi 

order for inspection when can be made (O. II. r. IP (I)) t.ij? 

place of inspection of banVet s book* and other Kvk* of 

account (O 11. r 17] ... ... 1157 

powTTS of Court to order inspection (S. 30) 3lj 

premature inspection (O II. r. 70) 13**0 

privilege, when claim of. procedarc ol Court )0. II. r. 19 (2») ... 1359 

right to inspection include* right to take note* and cblam copies ... 1357 

time Within which, inspection to I'c made (O. II. r. I) .. . 1157 

verified copies ot entries in bustne** books instead of inspection 

can be furnished |0 II. f. 19) ... 1359 


Instatments 


decree ma^ direct p.i>mcni bv jO. 70 r II (li) .*• 1465 

in'pitc of cCHitract to the contrary ... • ... 1460 

order after decree for payment by (O. 70. f. II (2)1 ••• 1405,1463 

payment by, grounds for Icmcnt treatment . ... 1407 

Rent decree payable by limitation ... ... 1470 

not applicable to decree for rent under D. T. Act ... 1470 

Mhere decree pros ide* that in default of one instalment w-hotc 

amount shall be payable ••• ... 1470 

Right of waiver of default . 1471 

Consent instalment decree— penalty clause ... .. 1472 

Appeal lies from an order directing payment of dcercia) amount by . . 1472 

Court cannot compel jad;jincnt.crcditor to accept payment by 

instalment, when the decrce*holder w'ants to arrest the iudgment*dcbtor 1604 


Interest 

when awarded by Court [s 34) ... 

when deemed to have been refused Is. 34 (2)) 
no separate suit, when interest refused [s- 34 (Ij) 
claim for, depends on contract or statute 
interest prior to date of suit 

according to stipulation ... 

w'hen no stipufatron, then (a) according to nrcrcantrlc 
usage or according to the provision of any substantive law 
interest from date of suit to date of decree 
interest from date of decree to date of payment 
interest in suits for enforcement of mortgage 
interest on unpaid arrears of rent >•> 

Hard and unconscionable bargain and power of Court to reduce 
contract rate 

interest pos/ diem . ... 

decree silent as to payment of further interest 
separate suit tor interest 

interest on arrears of rent - ... 

stipulations amounting to penalties 

stipulations not amounting to 

rule of Damdupat 

cases under the Interest Act 

Interest on unpaid price of goods 

interest in suit for unliquidated damages 

tight to interest in cases not covered by the Interest Aft ... 

interest in contribution suits 
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314 
314 
314 
314 
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SI4 

315 

316 
324 


... 316 


316 

... 3/5,316 

317 

318 

318 

319 

320 

. . 321 

324 
3/5 

... 315 

324 

324 
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I n t e re st— ( Condd ) 

interest in account suits 
interest on demonstrative le^iacies 
interest on costs [s. 3- (3)] 

interest not allowed to, after notice of deposit in court [O. 24. r. 3] 
liability for interest not covered by proclamation of sale [O. 21. 

I. 89 (3)] 

interest payable by way of restitution [s. 144 (1)] 

executing court cannot give interest when the decree is silent about it 

Interlocutory Orders 

power of the court to make, [s. 94 (e)] ». 

Interim sale of moveable property subject to speedy decay 
[O. 39. r 6] 

order for detention, preservation or inspection of subject matter 
of suit [O. 39. r. 7 (t) (o)] 

order authorising persons to enter into building or land for the 
said purpose [O. 39. r. 7 (I) (b)] 
order authorising samples to be taken, or any experiment 
to be made [O. 30. r. 7 (I) (c) •• 

order for imrnediatc delivery of possession of certain lands fO. 39. f. 
order for imrnediate payment of money or delivery of property 
[O. 39. f. 10] 
a|>pcal from [s. 104] 
revision against, 

what are inWrlocutoty orders m execution proceedings 

Interpleader Suit 


where interpleader suit may be instituted [s. 88] ••• 

Nature of interpleader suit 
What is not an interpleader suit 
addition of parties rn interpleader suits 
appeal in interpleader suits 
plaint in interpleader suits [O. 35. r. 1] 
payment of thing claimed into Court [O. 35. r. 2] 
party who has taken indemnitj’ bond from one of the claimants iS 
not entitled to file an interpleader suit 
procedure where defendant is suing plaintiff [O. 35. r. 3] ... 
stay of suit brought against plaintiff fO. 35. r. 3} 
procedure at first hearing [O. 35. r. 4] ... 

Court may adjudicate title to thing claimed on admission ot 
parties fO. 35. r. 4 (2)] 
procedure where defendant docs not appear 

agents and tenants may not institute interpleader suits [O. 35. r. aj 
interpleader suit by a Railway Company 
charge for plaintiff's costs [O. 35. r. 6] 
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1745 

955 

362 


691 

2262 


2262 

2263 
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2193 


63S 

2194 

2IC4 

2194 
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2195 

2196 
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Interpretation 
of Acts 

Plain and natural meaning 

Sections and rules, distinction between 

Illustrations 

Marginal Notes 

Preamble 

Headings prefixed to sections 
Forms 

Proceedings of the Legislature 
Value of English decisions 
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Interrogatories 

answer to, to be made b>‘ affidavit [O. II, r 8 } 
fom cf [O If, r. 9] 
exceptions to affidavit in answer 
{O. II. r ICl 

time to answ cr 

when order to answer or answer further 
nay be ordered fO. II, r. II] 
application for setting aside or stnkin;; out. (O. If. r. 7} 
can only be delivered by leave of Court lO II. r. 2 l 
corporations, opposite party may deliver to any member 
or officer of (O. II, r S] 

Court's power relating to the delivery and answer of, 

^ [s. 30] 

Court may disallow, if the object be to knowi what ii 
evidence on the defendant's side 
costs of, [O II. r. 3] 

depend on the result of the inquiry' as to 
the propriety of delivering interrogatories 
discovery by [O. II. r. I] 

Form cf [O II, r 4] 

leave of Court necessary* for 

objections to, may be taken in affidavit in answer 

[O. II, T. 6 ] . ... 

as scandalous or irrelevant 
as not sufficiently material at that st.ige 
other grounds of 

only allowed [O. It, 1 . 1 . PtWHo] 

'opposite part/— meaning of 

one defendant may in certain circumstances 
be opposite party to another defendant ... 

defendant in ex parte peoccedings is not, ... 
Or. XI applies to miscellaneous proceedings ... 

particular interrogatories to be submitted to the Court 
when applying for leave (O. II, r. 2] 
setting aside and striking out, [O If. r. 7) 
time and stage for 

using answers to, at trial [O. II, r. 22[ 

what interrogatories may be allowed ... 

Investigation 

commission for (local) [O. 26, tr. 9-I0I 

See Commission (sub>heading 2} 
of claims and objections concerning attachment 
See AUaefiment 


Pa or 
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1351 
1350 
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I34S 

312 

1347 

I34S 

134S 

1345 
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1348 
1849 
1849 

1349 

1345 
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1347 

1347 

1346 

1347 

1350 
1347 
1363 
1346 


1950-1959 


Irregularity 

irregularity not affecting merits of ease and appeal (s. 99) .. 715, 719 

irregularity not affecting jurisdiction and appeal . . 7IS 

irregularity affecting the metits and not curable by s. 99 .. . 722 

irregularity in publishing or conducting sale of immoveable property 

[O 21, r. 90] . . .. 1760 

wihat does and what does not amount to material irregularity in publishing 

or conducting sale 1767-1782 

irregularity in sale of moveable property not to vitiate sale [O. 21, r. 78] .. 1731 

irregularity in orders may be made a ground of objection in appeal 

[s. 105 (I)} • . 790, 791 

irregularity may be a ground for second appeal [s. 100 (I) (c}l 726, 744 

irregularity may be a ground for revision, if material [s. 1 15 (c)] ... 534 
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Issues 


Vaw: 


appellate Court, framing of issues by [O. 41, r. 25] 
appellate Court, resettling of issues by, [O. 41, r. 24] 
between co»defenjants 
burden of proof [O. 18, r. 3] 

Court may examine witnesses or documents before framing issues 
[O. 14 r. 4] 

Court may pronounce judgment if parties arc not at issue [O. 15. r, I] •• 
Court to state decision on each Issue [O. 20, r. 5] ... 

duty of the Court at the time of framing and recording of issues [O. 14. 
r. I (5)1 

framing of. [O. 14. r. I] 
in special cases 

inconsistent issues ••• 

materials from which issues may i)c framed (O. 14. r. 3] ... 
may be of fact or of law [O. 14. r. I (4)] 
object of framing 

omission to raise or decide issues 

power of Court to amend and strike out issues [O. 14. r. i] f 

power of appellate Court to amend and strike out issue 
procedure where parties arc at Issue [O. 15. r. 3] 
qiiesiion of fact or law may by agreement be stated in form of issues 
[O. 14. r. 61 

Court if satisfied about the good faith of the agreement, 
may pronounce judgment (O, 14. r. 7] 
revision against order amending issues 
tridi of sn issue and reS'iudkala-See Resjudicata 
variance between pleading and proof 
when issues arise [O, 14 r. 1 (I)] 

when Court may try issues of law first (O. 14. r. 2] ... 


Jait 


2392 

2391 

/3S3 

1427 

1387 

1392 

1452 

1381 
I3S1 

1382 

1382 
I3S3 
1331 
1331 

1383 
, I3SS 

13S9 

1392 


1899 

912 

1384 
1381 

1385 


See Arcesl ond Detention 


service on defendant in [O. 5. r. 24] 


Joinder See Plainli/fi, Defendants, Causes cf Action 
of Plaintiffs 

who may be joined as plaintiffs (O. I. r. I] 
when plaintiffs maybe put to election [O. 1. r. 2] 
judgment for one or more of the plaintiffs [O. J. r. 4 (q)] 
suit not to be defeated by reason of misjoinder or non-joinder 


[U. I. r. 9] 

suit m name of wrong plaintiff [O. I. r. 10] 
objections as to misjoinder or non*joindcr when to be 
raised [O. 1. r. 13] 

numerous plaintiffs having same interest (O. I. r. 8} 
joinder of plaintiffs and causes of action [O. 2. r. 3] 
misjoinder of plaintiffs and causes of action 
power of Court to order separate trials where loindcr of 
plaintiffs may embarrass or delay the trial fO. f. r. 2] 
appearance of one of several plaintiffs for others 
[O. 1. r. 12] 


of Defendants 

who may be joined as defendants [O. f. r. 3] 
every defendant need not be interested in all the 
relief claimed [O. I. r. 5] 
one person may defend on behalf of all in same 
interest (O. I. r. 8] 

objections as to misjoinder or non*ioinder of, when to be 
raised (O. I. r. 13] 


1043 

1047 

1055 

1069 

1032 


1100 

1055 

1130 

1131 

1047 
... ItOO 
1049 

1056 
1058 

... 913,II<V 
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joJni5fr-<Cc5,7.'/J.> 


parties liaWc en 4a?nt cc*n»fart (O. ! r. 6) 

suit to be dejeased by «as«»A ol 

or non-Jcindef {O 1. f- 9} 

namffOas dcfcfldanlJ ha«ng same mtrrpst JO. 1. f. Si ... 
p’.ainllff Vi hen in diubt from vrhonj rtfdretj « lo be 
souyhl lO. f. t. ?} 
of Caascs cf Adton — 

{oindcr of (O. 2- ». 

instarffcs whcie rlamnff was attoweJ lo unite several 
causes of action aj^mnst the samt defcniiaats 
instances where pfa/ntifT 'ft-ai not (dtowed to unite severa} 
causes of actiws asamst same defendants 
misjointiet of defendants and causes of action 
procedure to be adopted in ca'cs of RiiSi-aiadcf 
in suits for recovers' of imwoveabfc ptopcfty 
to. X t. 41 

separate triaU of causes of action (O. 2. i. <•! 

Kvnder of causes of action by or aeafatt ctecutor 
fO. 2. t. SI 

joinoer of causes of action by or against hnt {O. 2. r, S] 

of TCspsitdonfi (O 4J » SO] 


Joint 

appirealion for execution by Joint decree-holder 
to, 2f. r, 15} 

execution against one of loint Judenrenf-dchtors 
effect of p«>yffieftt to one of several decrce-hoWcrs 
to Joint creditor 

application for attachment of Jodg/nent-debtor's share 
fn pint property (O. 2t. r. 13 (Ml to contain 
specification of his share 
vi-haf ]s Joint decree 

UaWitV in execution of Joint ancesJraf property fs. j:tj 
bid of co'jharer at sale of share in joint property 
(O. 2f. r. 83} 


Judge 

definition of {s. 2 (a)} 
disqualification of, to try cases in which he is personally interested 
exemption from arrest of Judge }s. 135} 

Power of Judge to pronounce Judgment written by 
predecessor fO. 3t>. r. 2J 
Procedure where Jodee has vacated office before 
signing decree [O. 20. r. 8} 

Memorandum when evidence not taVen down by 
lO. 1& r. 8} 

Power of Judge to deal with evidence taken before 
another judge [O. SB. t, J5j 
Judge unable to make Ricmorandum to record tcasOns 
of his inability lO. IS. r. i\i 
Jtidgment by one Judge after hearing of evidence 
and arguments by anothn 
decision where appeal is heard by two or more 
Judges and there '« diftetence in c^inwns 

execution of document by, on failure cf Judgment- 
debtor to do so iO. 31. T* 34} 
amendment of memorandum of appeal to be sfgned 
by [O. 41. f. S (ajj _ ^ _ 

disscnlinB from judgment of Court 34} 
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Page 


Judgment 

under the Letters Patent 
definition of [s. 2 (9)] 

written order deciding one of several issues in a case is a 
judgment on admission [O- 12. r. 6] 
arrest before judgment [O. 33. r. I] 
attachment before judgment [O. 38. r. 5] 
judgment on award [Sch. 11, p, 16] 

in case submitted for opinion of Court by parties (O. 36. r, S (2)J 
certified copy of furnishing of [O. 20- r. 20] 
date and signature of [O. 20. r. 3], [O. 41, r. 31] 
contents of judgments of Small Cause Courts [O. 20. r. 4 (I)] 
contents of judgments other than Small Cause Courts [O. 20. r. 4 (2)] 
copy of judgment and decree in appeal to be furnished to parties 
[O. 41. r. 36] 

decree should conform with [O. 20. f. 6] 

Court to state its decision on each Issue (O, 20 r. 5] 
findings in judgment to be definite and precise 
judgment on questions stated by agreement in form of issues 
to. 14. r. 7] 

one judgment in several cases 
Full Bench decision 
construction of judgment 

mode of considering the weight and value of evidence 

"pronounce Judgment" meaning of 

decision on a preliminary point is a 

order without statement of ground for it is not 

short harrii notes dictsted not yet approved by the Judge rs not 

definition of. Is for the purpose of the Code 

different form that in English Law ... ’ 

order of the High Court in its insolvency jurisdiction is a, 
suit based on 

Court shall pronounce, after a case has been heard 
[s. 33], [O. 20, r, I] 

s. 33 is qualified by the term of s. 4 of the 
Succession Certificate Act. 
executable judgment, suit on, docs not lie ' 

judgment when there are several plaintiffs or defendants [O. I. r. 4] 
when and where to be pronounced ^O. 20. r. I] 
judgment written by Judge's predecessor may be 
pronounced by the Judge [O. 20. r. 2J 
separate judgment by successor 

legality of judgment recorded and dated by predecessor but 
pronounced by successor 
shall not be altered after signature jO. 20, r. 3] 


23 

22 

23 

1366 

2209 

2215 

2200 

1513 

1513 

1447,2415 

1445 

I44S 


2432 

1455 

1452 

1453 


1390 

1451 

1451 

1451 

1451 

1344 

22 

22 

22 


23 

81 

81 


413, 1144 


318 

416 

1055 

1444 

1445 

1446 


1446 

1447 


Jndgment-debtor 

definition of 2 (10)] 

death of, before satisfaction of decree (s. 501 ••• **• 

execution against legal representative of [s. 52] 

when exempted from arrest under civil process [s. 1351 

simultaneous execution against person and property of [O. 21 r. 21] 

adiustmcnt of decree out of Court [O. 21, r. 2 (2)J 

immediate arrest of, on passing of money decree (O. 21, r. II (1)1 

examination of judgment-debtor as to his property [ O. 21, r, 4II 

attachment of moveable property, not In possession of jO. 21. r. 46] 

attachment of share of, in moveables (O. 21, r. 47] 

certificate to judgment-debtor aulhoriring him to alienate attached property 
(O. 21, r. 83 (2) 

discharge of, pending application for stay of execution [O. 21, r. 26 (2)1 ••• 
failure of judgment-debtor to execute jO. 2f. r. 34] 

.resistance b>', to delivery of possession [O. 21, r. 93] 


24 

475 

433 

933 

158S 

1518 

1544 

1629 

1633 

1641 

1735 

KWO 

1613 

1823 


80 



Judgmcnt*dcbtor- (Cc/7v*/J.) 

stay of apH'Cation for execution fO. Jf, V. 26J 

stay of execution pending suit between decree-holder and judgment-debtor 
[O. 21, r. 29] 

postponement of sale to raise amount of decree fO. 2 /, r. 83] 
setting aside sale, -w-betc Judgment-debtor has no'salcablc Interest fO 21 ’ 
r. 911 

setting aside sale on deposit of judgment-debt (O. 2f, r. S9] 

setting aside sate for material Irregutanty or fraud fO 2f, r. 90] 

transfer pcfft/cnfc /j/i’ by judgment-debtor fO. 21, r. I02j 

transferee of decree to bold subject to equity of judgment-debtor [s. 49] 

judgment-debtor in s. 73 docs not include the legal representatiye of 

judgment-debtor docs not include the assignee of 

particulars of the judgment-debtor, his wife and chiJdrert are not haWe to 


attachment (S. 60 la)] 
when cannot claim cwnplion from arrest Js. 135 (3)} 

Jurisdiction of Courts 


1602 

ms 

1793 

1745 

1760 

IS33 

473 

24 

24 


... 513,520 
939 


Scif P/aci.‘ of Suing. 

pecuniary [sS. 6, 15] 

where mesne profits arc claimed 
in executing transferred decrees 
different kinds of jurisdiction 
meaning of 

Court of the lowest grade 

territorial [85. 16. 17] 

to try suit of a civil nature (s. 9] 

courts of exclusive jurisdiction 

objection as to jurisdiction, when can be raised 

cannot be raised for the first time in revision . 


44. 48, 24f 
44 
44 

• • 43.244 

.. 43,244 

243 

48,259,260 


244 

294 

878 


Land Acquistion Collector 

not a Court subordinate to High Court 

when making a reference act judicially 

revision by High Court on proceedings of, when lies 

proceedings before are not suits 

Landlord 

interpleader suit by tenant against f O. 35, r 5 J . 

saving of rights of, [ s. 4 (2)] recover rent of agricultural land and the 
produce of the land ... 


40 

40 

40 

139 


2196 

41 


Language 

Recording evidence in English Language ( s 133 1 
Language of subordinate Courts [ s. 87 J 

Law 

issue of faw rea jiidicata on 

issue of law when may be frri i 

Appeal to Privy Council and question of law^ [ s. IIO J 
• question of law may by asreement be stated m the form of issues 

Cou.'t m’ay'adm'; paJper appeal wben decree contrary to law 

p,esJ„?«o^ gf'iaw and f <1, 

rejection second appeal f I 190 J .. 

dEeS of opmion amongst judges in a point of ( s.93, proviso ) 


79 /, 102, 103 
1356 


1390 

2456 
1203 
2485 
1266 
725 
7If, 713 
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Leave of Court 


PvfJi; 


Jeave for compromise by next friend or guardian f O. 32, r. 7 J 
to receive money on behalf of minor I O. 32, r, 6 1 
to sue as pauper t O. 33, r 2 ] 
to appeal as pauper [ O. 44, r. 1 3 
for discharge of pleader [ O. 3, r. 4 (2)1 
to amend pleadings [ O. 6, r. 17 ] 
leave to decree-holder to bid at sale [ O. 21, r. 72 ] 
to deliver interrogatories [ O. II, r. 1 ] 

leave to adduce in evidence documents not produced when plaint 
filed [ O. 7. r. 18 ] 

leave to issue execution in suits between co-partners [O. SO, r. 9 1 
to execute against husband decree obtained against wife [ O. 22, 
r. 7 (2)] 

numerous parties having same interest, leave to sue or be sued 
' O. I. r 8 ] 

to present pleadings subsequent to written statement. [O. 8, 
f. 9 J 

application for leave to appeal to Privy council [ O. 45, r. 2 1 
leave to urge grounds not taken in appeal ( O. 41, r. 2 ] 
leave to prefer appeal to privy council f s. 109 1 804 [O. 45, 

3 1 ... 

to omit one of several remedies f O. 2, r 2 (S)) 
to join claims with suit for recovery of (O. 2, r. 4 ] 
for withdrawing suit with liberty to bring fresh suit [ O. 23, r. I 

for instituting a suit when some of the defendants do not reside within 
jurisdiction fs. 20. /Ml 

to execute a decree against a partner who has not appeared 
or been summoned ( O. 21. r. 50 (211 
consent or agreement given or made by the next friend 

or guardian with the express leave of the Court [ 5. 147 ] 


2022 

2021 

2046 

24S6 

1152 

nil 

1723 

1345 


1278 

1994 


1867 

I05S' 


1208 

2461 
2308 

2462 
JIP4 

, 1138 

1892 
274. 281 


1646. 1647 


992 


Legal Representative — abafement 
of presumptive reversioner 

decree against when may be passed and how enforced 
definition of [ 5. 2 (II)] 

person intermeddling with the property of a deceased person is 
executor de sen far/ is , ... 

enforcement of decree passed against ( s. 52 ] 
liability of representatives of a deceased Hindu ( s. 53) 
liabilities of representative of a dece.iscd Mahomedan 
effect of a decree passed against a dead person 

decree agiinst a wrong person as representative 495, 

extent of liability of, in execution [ s. 50. (2>1 

power of Court executing decree to compel legal representative 

to produce accounts [ s. 50 (2)1 • • 

legal representative of joint decree-holder and execution f O. 2f, r. 15 ] 
notice where execution is applied against f O. 21, r. 22 J 
plaint in suit by [ O. 7, r. 4 ] 

legal representative of defendiint when to be brought on record 
[ O. 22, r. 4 (i;] 

application by legal representative of to be made n party [ O. 22, 
r 3 (1)] 

definition of, has not altered the rule of Mahomedan law ... 
devolution of interest referred to in O. 22, r. 10 is of a diiTcrent 
char.ictcr from that of a, 

effect of compromise with a person not a, ... 

enforcement at decree against legal representatives of a deceased 
(udgment-debtor fs. 50] 

See Execution of Decree. 


469 
24 
24, 25 
.. ^ 

488 
492 
. 493 

476, 404 
1853, 136 
478 

, 475, 477 
1556 
1589 
1250 

. 1851 


25 

25 


82 


r.v?»i:x 


Letter 

sobititutien of for »unrtion% lO. 5. » Bol 

Letters Patent 

ftfdffmcnt urdci, mcanint, 

c|. 36 of, net affected s. 08 of the Code 

d. 30 of, not affected b> ' 01 ct the Code 

Lfen 

jean of pleader lot *.ost» and «t off fO. 8, f 6 (2)] 
t'tn of plaintiff m Inter pleader {O. a«, f 61 


pAor 

tl88 


• 23 

AI, 712. 714 
S05 


nss 

2196 


Limitation 

pica of timiuii>''n m execution ptoceedinss can be taken at any sta^e •• 375 

muu be specially pleaded In defence |0. 8, t. 2] ... 1280 

plamt must show ^founds of exemption from law of limitation [O. 7, 

.. .. 1255 

of time for execution of decree [$. 48) .. .. 455 

additiort of parties and limitation fO. I, f. lO (5)) ... .. 1082 

section 4S prescribes the maximum limit and contains « rule of substan- 
tive law and not merely one of procedure . . 456 

limitation Act prescribes period for each successive application 456 
IS restrospectivc ... ... 456 

dees not apply to decrees of Hi«h Court .. 473 

ancillary application for execution 457 

date of the decree, meaning of ... ... 459 

has no application where the execution application has been 
<n suspense ... ... 469 

limitation, where execution is prevented by fraud and force ... 470 

plea of 12 years bar cannot be allowed for the 1st time in 
appeal or revision ... ... 473 


Lis Pendens 

assignment by either parly pending suit lO. 22, r. 10) 1876 

assignment by Judgment-debtor pending execution lO. 2f, r. 102] 1833 

assignment or devolution of interest pending appeal 1572, 1878 


Local Government 


previous sanction of, necessary to enable Collector to institute or give consent 
to institution of suits relating to charities fs. 93] .. 

power of, to exempt persons from personal appearance fs. 133, (1)1 
persons authorised to act for, in {udicial proceedings [O. 27, r. 2] 
power of. to direct recording of evidence in English [s. 138] 
remission by. of postage and registration fee [s 143] 
power of. to ‘make rules as to sales of interest in land which canot^be 
valued [s. 67] 

power of, to make rules as to transfer of certain decrees for execution by 
Collector fs. 67 to 70] . , , ^ 

power of, to declare what fs to be (he language of subordinate Courts 

[s. 137 (2)] ••• ... 944 

Local Investigation 

commission for local investigation [O. 26, rr. 0,10] ... 1950-1959 

fee Cb/nmiJtfo/t. 


938 
1075 
944 
955 

580 
^ 580-586 


Local Law 

relating to suits by or against minors not to be affected by provision 
O 32 tO- 35' 


8.4 


in 


2(M0 
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Lunatic 

See Unsound Mind 

procedure in suits by or against [O. 82, r. 15] 
saving of local law relating to suits by or against [O. 32, r. 16] 
lunatic and affidavit in answer to interrogatories [O. II, r. 23] 
lunatic and affidavit of documents [O. 11, r« 23] 

Compromise of suit by guardian or next friend of [O. 32, r. 7J 
consent of a guardian of next friend or guardian on behalf of [s. 147] 

Magistrate 

exemption of, from arrest under civil process [s. 135 (I)] 

Manager 

notice to manager as to in what capacity he is served 30, r. 
not to appear though served unless he is a partner [O. 30, r. 7] 
of business and service of summons [O. S, t. 13] 
of corporations and sale of shares in execution [O. 21, r. 79 (3) 
of partnership business and service of summons in suits against firm ' 
r. 3 (*)] - ^ 

Marginal Notes 

not to be referred to for the purpose of interpreting section 

Market 

suit to establish a right to hold or continue a market 

Alarket value < 

Commission to ascertain market value of property [O. 26, r. 91 


I’Atin 


2037 

2040 

1363 

1363 

2022 

992 


1992 

1993 
1170 
1732 


Alarriagc 

of female party and abatement [0.22, r. 7} 
suits relating to contracts of 

decree against wife, when may be executed against husband [O. 22, r. 7 
(3)3 

decree for uife, when husband may apply for cxcciiHon [O. 22, r. 7 (2)] 
Alaterial Irregularity 

in publishing or conducting sale [O. 21, r. 90] ... , "■ 

in conducting sale of moveable property not to vitiate sale (O. 21, r. 7oj ... 


1867 

69 


1S<58 

1$68 


1760 

1731 


Alatter ^ 

scandalous, and pleadings {O. 6, r. I6J 
unnecessary, and pleadings (O. 6. t. 16] 
argumentative matter in affidavit and costs jO. 19, r. 0 f2)I... 
in issue in ss. 10, II 


Alaxltns 

nemo debet bis rexari pro itna el cadem causa 

interest rei publicce uf sit finis lifiam 

carcat emptor 

cauitx acts in aersonam 

jiecundritm af/egafa ct probata 

ex debit Jnstitia: . 


1509 
. 1209 

1442 
87, ICO 


97 

97 


■* 553 , 1796 
2«i 
iTOO 
2434 



Memorandum of Appeal 
contents of fO. 4f. r. t {2)| 
form offO. 41. r. ll 

to be accompanied by copy of dcctce and judgment 
stamp on 

grounds of obiection not set foith Jo JO. 4/. t. 2} 

refection and amendment of (O, 41. r. a| 

cross obfcction to be in tlic lorn of {O. 41. r. 22 (2)1 


Mesne Profils 

alteration in the definition cf ••• 

definition cf fs. 2 (I2)J 

statement approximate amount in plaint (O. 7. t. 21 
decree for possession and JO. 2t\ t. 12} 
commission to ascertain fO. 25. t. 9} 

Claim for,* may be joined with suit for recovery of land 
[O. 2, r. 4 (a)l 

attachment before determination of (O. 21. t 421 
pecuniar^' jurisdiction cf Courts where mesne profits arc claimed 
cross decrees for, 
appeal from a decree for 

decree for possession without mesne profits and res iudicaUt 
for mesne profits vs'hcn operates as res fiidtcahi 
mesne profits arc not to be determined by the executing Court 
decree directing mesne profits to be ascertained in cxcailion, 
limitation to execution of ••• 

*. such an order cannot now be passed 

- ri«h| to sue for, is a right to sue for d-nmages and so not 
- attachable 

restitution, mesne profits by way of Js. I44| 

• partition suits, mesne profits when can be claimed in 
calculation of. general principles 

deductions to be allowed 
tights to and liability for - 

• against co-sharers 

suit for mesne profits, without declaratory suit is not maintainable 
application for mesne profits 

duty of the appellate Court when mesne profits arc cJaimcd 
award of large amount of, than claimed 
interest on 

period for which mesne profits can be given 
limitation for ascertainment of 
pendente Ufe 

court-fee in respect of future 

separate suit for, lies 

valuation for purposes of appeal - 


2297 
2297, 2303 
2299 
... 2306 

1’30S 
... 2315 


2361 


2G, 1473 
26 
1043 
1472 
1950 


1138, fr40 
1382 
44. I4S8 
... 1585 

... 1489 

209, 210 

1475 
373, f474 

461, 464 
1474 

525 

955 

1474 

1478 

1481 

1476 
1476 
1476 

U75, J480 
1484 
1484 
1484 
1478, 1486 
.. 1486 

1487 


Military Men or Airmen 

aflacliment of salary of , . , .no 

authority to sue or defend, hoW given [tJ, .-S. r i t^lj 
meaning of "Commanding Officer" fO M r. 1 Exp.l . .• 
officers and soldiers who cannot obtain lear^ "W authorise 
any person to sue or defend for them lo. ^ r. ij . 
person so authorized may act personally or ’’If ^ 

service on person so authorised or on his pleader to be of 
good service [O. 28. r. 3] 
suits by or against fO. 28 rr. 1-3) 

Minor 

agreement or compromise by nc'<t friend or guardian ad iitem 
[s. 147], [O. 32. r. 7] 


529 
.• 1977 

1977 

1977 
2] 1978 

I9;8 

1977,1978 


992,2022 



COPE or OIVJL PBOCEPURE 


Minor (ConcW.) . 

application for appoiolment of ftuardian ad litem to be supported 
by affidavit [O. 82^ r. 3 (3)] 

by minor for dismissal of suit when suit unreasonable 
or improper [O. 32. r. 14] 

adverse interest of next friend or guardian ad titem {O. 32. r. 4] 
compromise of execution proceedings 

under misapprehension of material facts ^ ... 

conditions necessary to make binding compromise by minor's guardian 
cost to be paid by pleader where instituted without next friend 
[O. 32. r, 2 (I)] , ... . 

course to be followed by minor plaintiff or applicant on attaining 
majority [O. 32. r 12] 

effect of an application without next friend or guardian ad litem 
effect of compromise without leave of court 

evidence of minority ^ ... ■ 

formal order for appointment of guardian ad litem not absolutely 
necessary 

leave to sue or defend on behalf of a minor 
next (nend or guardian ad htem not to receive money without 
leave of court fO. 32. r. 6] 

no person to be appointed guardian ad litem without his 
consent {O. 32. r. 4 (3)J .. 

notice of application for appointment of guardian ad litem fO. 32. r, a 
object of having next friend or guardian ad litem ... 

order Xl. relating to discoveries and rnspeciton of documents 
applies to minor plaintiffs and defendants {O. II. r. 23] 
plaint to state fact of minority of any of the parties (O. 7. r. I («)I 
removal of next friend [O. 32. r. 9} 
representauon of mmot in suits 

by next friend or guardian ad litem 
to. 32, r. 5] 

retirement of next friend [O. 32. r. 8 <I)J 

application for appointment of rtew next 
friend to be supported by affidavit tO. 32. r. 8 (2)] 
retirement, removal or death of guardian ad titem 
[O. 32, r. If] 

sanction of Court if necessary, to transfer a decree 
in favour of minor, by next friend or guardian 
ad litem 

stay of proceedings on removal, retirement or death of next 
^friend [O, 32, r. 10 ] 

sufficiency of representation and frame of suits 
suits by or against minor fO. 32] 
to sue by next friend (O. 32. r. I] 
where suit is instituted without next friend, plaint to 
be taken off the file [O. 32, r, 2] 
where Court may appoint any of its officers as guardian 
ad lilcm )0. 32. r. 4 (4)] 

II here minor co*p!aintiff attaining majority desires 
to repudiate the suit {O. 32, r, 13] 

VI hen defendant minor, Court shall appoint guardian 
ad /j/aw ]0. 32, T. 3] 

uho may act as next friend or guardian ad litem 
of minor tO. 32 r. &} 
withdrawal of suit by next friend 
wishes of minor whether should be considered 


PAOI. 


2006 

2036 

20f2,20f4 

2C24 

2024 

2025 

2004 

2034 
2020 
... 2025 

2001 

2010 

2018 


( 4)1 


2012 

2006 

2001 

1963 

1242 

2040 

2002 

201*5 

2029 

2029 


2025 

2031 

2003 
■ 2000-2040 

2000 

2004 
2013 
203.* 
2000 


202J 

;o:8 

2016 


Miscellaneous Proceedings 

application of coJe to {». 141) See Proceedtna^ 



iMtr.x 


Misjoinder 

of Plamliffs lO. I. r. Ij 

objection as tn, sxhen to be raided [O. f, t. f3j ... 

suit not to be defeated bv Tcason of |0. I. f. 9l 
of dcfcndjnt\ fO. I. r. flj 
of Cjusor of Acfi'on 

objection as to when to be raised lO. 2, r. 71 

separate tnais of (O. 2. r. 61 ••• 

in suits for recP>'er>* of Im’naveabte propetv [O. 2, r. 

in suits by or against cxceutort, aiministr.ators or heirs [O. 2, (. 5] 

Misrepresentation 

particul.irs of. must be 5t.-«ted in pleadings lO. 6, r. A] 


I’Aof; 


I04:{ 
I TOO 
1069 
I04S 

1145 

tI4t 

fl3S 

n42 


1194 


•. S7J ... 


513 

1654 

1586 

1580 

1544 

1465 

1656, 

SfS 

f604 

1515 

f622 

1518 

1247 


Mistake 

in instituting suit in name of vnong ptamtiff (O. I. r. 10 (III 1032 

in judgments, decrees and orders and amendment («. 152] ... f02S, 1030 

apparent on f.ice of record and review fO. 47, i. (1)1 ... 2494 

Money 

liable to attachment (s. 60 (1)1 

attachment of decree for payment of roone^' (O. 21, ^ 53J 
etoss-ctaims in suits for payment of, and execution 2f. r, 10] 
cross»dccrees in suits for payment of, and exec^ion (O. 
immediate execution in case of money»dccr<c [O. 21, r. II IJ)J 
decree for payment of money by instalments (O. 20, r. II) •• 
meaning of , , 

decree for payment of money and interest (*341 
mode of executing decrees for payment of (O. 21, r. SO] 
mode of paving under a dcercc (O. 21, r. Il ••• 

issue of notice before arrest In execution of money*dccr« [O. 2i. f 
payment out of court, of money payable under decree 1^. 2i r. n 
plaint in suits for recovery of (0. 7, r. 2J , • . ^ . . 

money payable under order of Privy Council, how' calculated [O. 45 

security Vr^costs, In suits for money ^ female 

surety for payment of, under order of Court (s 145 (c)] • • 

mon^ decree is not moveable property 

holder of a decree for payment of, rnay apply -for the examination of 

the judgment-debtor as to his property (O. 21, r. 41J 

Mortgage 

application for balance of money not realised by sale [O 34, r. 

ba]alce must be legally g.i 

decree for such balance [O. 3*' 
dismissal of. for default bars another 
is not a plaint 
iurisdiction to entertain 
limitation for 
right to personal decree 

by transferee from mortgagee 
limitation for 
contents of 


2070-2192 
.. 2098 

2106, 2152 
2t52 
lie 2140 

61 

2129, 2tS7 
2137 

2129 
2140 
2140 

2130 
2140 
2130 
2107 

... 2125 

2107 

2106, 2116 
2125 


87 
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Mortgage iConid.) 


application in a suit for redemption, for final decree of redemp- 
tion, by plaintiff [O. 34. ir. 8 (ll, 8 (2)] ... 2142, 2f43 

for final decree of foreclosure, by defendant [O. 34, r. 8 (3)(a)] 2143 

for final decree of sale, by defendant [O. 43, r. S (3) (b)] ... 2143 

application of the sale proceeds [O. 34, r 13] ... 2173, 2174 

principle of this rule applies not only to sales subject to 
previous incumbrances, but generally to all sales ... , ... 2174 

auction-purchaser's right to refund of purchase rjioney with 5 p. c. [O. 34 

r. S (2)], [O. 34, r. 8 (2)J ... 2108, 2143 

charge, provisions as to simple mortgage to 
apply to [O. 34, r. 15] 

and mortgage, distinction between 
created by act of parties 
by decree 

by operation of taw 
under the Rent Act 
invalid mortgage does not operate as 
charge on surplus sale proceeds for arrears of revenue 
or rent 

contribution between owners of equities of redemption ... 
construction of a mortgage decree 
costs of mortgagee subsequent to preliminary decree 
[O. 34, r. 10] 

how affected by his conduct 
mode of reahration 
rent paid should be included in 
which cannot be included In the 
mortgage decree 

Court's power to direct sale free from prior mortgage 
with the consent of the prior mortgagee 
lO. 34, f. 12] 

date for payment of money fixed by the preliminary 
decree [O. 34, rr. 2 (1) (c/t 4 (I), 7 0)1 

effect of appeal on ... 

extension of time [O. 34, rr. 2 (2), 4 f$J; 7 (2^] 

2093, 2104, 2lI6t 2127, 2150 

payment made after due date and before 
final decree, whether valid 
decree tor foreclosure 
effect of 

partial decree * 

decree for sale in foreclosure suit 
in suit for sale 
form of 

decree for redemption 

if bars a subsequent suit for that relief 
where nothing was found due or where 
mortgagee has been overpaid, [O. 34, r, 91 
decree on award 

on consent 

for payment by instalments 
finality of 

distinction between mortgage and charge 
mortgage and pledge 
pledge and lien 

effect of redemption of whole mortgage by a part-owner 
of the equity of redemption 

of addition of parties after period of limUation 
equity of redemption clog or fetters on 
ex par/e decrees under O. 34. r. 3 and O. IX. r. I3 
explanation In O. 34. r. I 


2156 
2187 
2I8S 
2190 

.. 2189 

2190 
2190 

2192 

2157 
2127 

2160 
2261 
2f6J'2l64 
.. 2164 

2161 


2125 

2092, 2107; 2142 
... 2102 


... 2104 

2101 
2097, 2101 
... 2103 

2113 
2113 
2125 • 
2149 
2149 

2159 
2115, 2140 
•>115, 2139 
... 2115 

2124 
2187 
;!! 2090 

2089 

2158 
207.1 
2152 
■" 2104 

2085 



LN*l>i:X 


Paoe 


Mortgage {Ccr.fJ) 

finality of mortcasc decrees 
floatins secunty 

fom of decree in a suit for sale 
h>'pothecatiOft of moveables 

rules in O. 34. may be applied to mortsages 
of moveable properttes 

improvements on mortgaged property* arc Included in the mortgage 
Interests entitling a person to be made a party to suit mu»t be 
in existence at the date of the suit 

instances of such person holding subordinate interests 
interest, payment of, fO. 34. r. Ill 

before and after due date fixed by the decree nui 
prevailing practice ••• 

postdicm 
rule of damdupal 

Joinder of all parties Interested In the mortgage security 
or in the right of redempiton (O. 34. r. l) 

exception as to prior mortgage fO. Si, r. I Exp.] 
in subject to the provisions of the Code fO. 34. r. I] 

O. I. f. 9 
O. I. r. 10 

effect of addition of parties after period of limitation 
Hen 

distinction between pledge and 

limitation for an application for a final decree ••• ^ 

maintenance decree declaring a charge oit family property cannot be 
enforced without instituting a fresh suit for sale 
Mahomrdan woman's claim for dower whether a charge ••• •< 

mortMge by^ deposit of title deeds, provision as to simple mortgage In 
O. 34, to apply to '*• 

mortgage, kinds of '■ 

English 

Eouitable ’** 

anomalous *** 

mortgage of palas or turns of worship 
non-joinder of proper parties in a suit for sale, effect or ••• 
non-joinder of parties, dismissal of suit for, ahe«tutt for * 

notice to mortgagor if necessary, before waking a decree absolute tor 

foredosuw jnjo Court, in redemption suits 

O. I. r. 9 and joinder of parties in mortgage suits ••• 

O. li.^r /2 and subsequent suit for sale [O- 3^' ^ 

partial redemption ... 2123, 2150 

payment into Court , . ... ' soss 

person holding two independent rtdfmDtion 

persons who are intersted m the right o . -j.- 

not interested in the right of redemption 

g S?o»ft,v»‘nV»| SIKs .ha. of .h. ,ov.,s.=„e, .. 

c. of .he income of .he 

property . partition suit previous to suit on 

(5) receiver appointed m a Pa*" 

mortgage . I j jhg property independently of the 

(6) outsiders veho cl. m.itle.o o 207,, J076 

mortgager and mortgagee 

89 


... 2124 

2001 
2.25, 2127 
.. 20J0 

2950 

2173 

... 2075 

... 2034 

2165 
2163, 2171 

... 2167 

... 2163 

2171 

2070 
2070, 2035 
... 2071 

... 2072 

... 2072 

... 2073 

... 20K9 

... 2039 

2106 

2181, 2191 
... 2192 

2155 

2186 

2085 

2086 
.. 203j 

2039 
2090 
2118 
2075 

2102 
2152 
2072 
2072 


2075 

2075 

2075 

2075 

2075 

2075 
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CODE OF Civil. PROCEDURE 


Mortgage (Conid.) 

personal decree, right to - 

can be obtained vt'hen decree set aside 
and sale proceeds refunded 
can not be obtained under the whole of 
the mortgaged propety is sold first ... 

mortgagee can abandon his claim on a 
portion of the mortgaged property and then obtain 
a personal decree on the balance due 

where there is no property to sell 
circumstances under which, personal decree 
can or cannot be passed 

in case or consent decree 
limitation for an application for 
personal decree combined with final mortgage decree 
if legal 

conditional decree 

personal decree can be given by arbitrators atrard , ... 
cannot be obtained by legal representatives 
of a deceased mortgagee without a succession certificate 
can be given by Court independently 
of the provisions of O. 34, r. 6 ... • 

parties in suits on mortgage— prior mortgagee ... 

puisne mortgagee 

persons having an interest in the right of redemption 
persons with paramount title 
prior mortgagee as vt'eM as owner of an intertst 
subsequently 

members of a joint Hindu family ... •• 

Mahomedan heirs ••• 

sub.mortgagces 20S3, 2102, 2 

attaching creditor ... 

trustees 

benamdars 

persons holding subordinate interest, such 
as tenant, patnidar, darpatnidar, zurpeshgidar, 
permanent lessee, holder of charge, mourasM molcararidar. 
but not a person having only a ryoti interest 
pledge 

distinction between mortgage and 
prior mortgagee includes a person who has paid off the 
prior mortgagee's dues 

need not be made a party to a suit by a 
puisne mortgagee [O. 34, r. 1. Exp.] 
puisne mortgagee's right to obtain a decree. for sale 

decree for sale should ordinarily be subject to prior mortgage, 
right to redeem ••• ; 

right to redeem and foreclose ^ ••• 1 

right, when not made a party to a suit for sale 
release of a portion of the security by the mortgagee to the 
prejudice of the mortgager or persons affected 
rent decree and mortgage decree, priority 
right of redemption, meaning of . 

Sale, preliminary decree for, court's power to adjust equities 
and the order in which the properties are to be sold .. 

* not necessary In case of award 

not necessary in case of consent decree ••• 

Sale, final decree for, when can be passed ••• . ^ 

application of the proceeding of 34. r. 13] 
steppage of sale by payment of the decretal 
amount under O. 21. rr. 69, S9 

subject to prior mortgage [O. 3*. t* 12] 



ivi>r.x 


Mortgage iCcnclJs) 

<a1c of nortesfod ptoperty fn Mtlifaction of cfalm not arising from 
the nortcafc tut unconnected s»ith and distinct from It 

in satisfaction of money decree ottamed upon the 
moitcacc 

held in contravention of O 34. t. 14. if void or voidable 
procedure for setting aside 'uch sate 
splitting up of the tights of redemption ... 

stay of preparation of final decree 
'subject to mottg.vgc’ in rule 12. meaning o1 
siib*mortcajec's tight to sue for forecloiiite 
to sue for sale 
to sue (or redemptiors 

sob'inoitgagec's tight of redemption and in redemption suits 
»jil for loreclourc. meaning of 

pfclimmary decree fn. (O. 34- r. 2} 
final deaee in. [O 34. r. 31 
changes in Ia«' relating to 
vxho can institute 

suit for tofcclosurc in anomalous mortgage. Courts’ povuer to pass 
decree for sale [O. 34 r. A (3)1 
suit for vale, meaning of 

preliminarv decree »n, tO- 34- f. A) 
final decree in, [O. 34. r. 51 
changes In Ian' relating to 
who can obtain decree for sale 
effect of omission to loirs proper parties in 
Suit for sale, necessary*, for bringing the mortgaged property to 
sate, to enable the mortgagee to realise his ^ctee for pay* 
ment of money arising under the mortgage lO. 34" r. 14] 
meaning of the term 'mortgage in this rule 
scope and object of this rule • 

O. 2. r. 2 Is no bar to such suit (O. 34. r. 14 (2)) 
rule 14 applies to charges 

the rule does not apply to enforcement of security 
bond given for performance of deaee 

the rule does not apply to consent deaces 
miscellaneous cases 

suit for redemption . t 

preliminary decree in, (O. 34. r. 7) 
final decree In, fO. 34. r. 8] 
changes in law relating to 

whether" can be brought by the mortgager, before the 
expiry tarn |,y the deaee in the previous 

suit 'which has not been executw 
title deeds, delivery of , 

damages for non-delivery 

usufructuary mortgagee has no right to sue saleVn 

has no right to apply for final de«ec for sale in 

a redemption suit [O. 34. r. 7 (I) ^-tfsed vviVh 

is bound to repay money in excess rcaiiseo wun 

interest , 

Moveable Property 

■ liable to attachment (s. 60 M)1 , ro -ii r'anl 

attachment of. in possession of - 

not in possession tof O. 21. c- 4® 

- P— JO ..... ,« 

'attachment oMhare of judgment-debtor in lO.*2li r. 47) 


... 1277 

2179 

2189 

2183 

2155.2157 

2125 

2173 

2102 

2117 

2165 

2158 

2097 

2021 

2093 

2094-2096 

2097 

2107 

.. 2in 

2107 

2103 

2109-2112 

2113 

2118 


2I7tf 

2177 

2176 

2176,2183 

2181. 

2184 
... 3184 

2184 
2147 

2141 

2142 
2143-2146 

2165 

2147 

2149 

2102 

1101 

2113 

2142 

2159,2160 


•513 

• ... ' 1630 
1633. 1638 





CODE OF CIVIL PliOCEDURE 


Pao:i 


Moveable Property (Conc/rf.) 

decree for delivery oF, to state amount of money to be paid in 
tbc alternative JO. 10. r. 103 
decree for partition of [O. 20. r. 18 fl)] 
decree for specific moveables and execution [O. 21. r 31} 
order for delivery of [O. 39. r. 10] 
under distraint and place of suing [s. 16 (/)] 
sale of moveable property in execution [O. 2f. rr. 74-80] 
sale of moveables where subject to speMy decay [O. 21. r. 43] 
growing crops is [s. 2 (13^] 

impounding of, pending appeal to Privy Council [O. 45. r. 13 (3) (a) 
interim sale of, where subject to speedy decay [O. 39. r. 6] 
receipt of, on behalf of minor fO 32. r. 6] 
seizure of, in dwelling house [s. 62] 
definition of, 5. 2 (13) 

is confined to the limited purposes of the Code 
does not govern the Limitation Act. ... 

includes growing crops 
money decree is not 

application for attachment of, moveable property 

not in judgment-debtor's possession, to annex an inventory 
of the property giving a reasonable accurate description of 
the same [O. 21. r, 12] 
custody of, after seizure 

when liable to speedy decay fO. 21. r. 43] 

"actual seizure", meaning of 

responsibility of the attaching officer [O. 21, r. 43] 

"speciffic moveable property", meaning of 

Municipal Corporation 

suits against 

principles on which Civil Courts interfere with acts of, 
when the Civil Courts wilt not interfere with acts of, 
suits upon contracts In violation of the principles of the Municipal Act. 


1464 
1508 
1605 
2265 
. . 259 

1729-1733 
1630 
26 
2475 
2262 
2025 
531 
26 
26 
26 

26, 1630 
1731 


1554 

1631 

1630 

1631 
1631 
1606 


74 

74 


Native State See CStefs, Foreign Court 


Negotiable Instrument 

definition of ' 

attachment of [O. 21. r. 51] 

attachment ot debt not secured by fO. 21. r. 46 (I) (a)] 

Court to which summary p'rocedure on, applies [O. 87. r. I] 

execution of decree for endorsement of [O. 21. r. 34) 

sale of, in execution [‘^ 21. r. 76] . ... 

transfer of, in execution [O. 21. r. 80] 

suit on lost [O. 7, r. 16] 

forged endorsement on, cannot pass title 

summary procedure on, lO. 37] 

Sec Summary Suits 


2203 
1651 
1633 
2201 
1613 
”■ 1730 

1713 
. ■ 1277 

2205 
220!, 2205 


Next Friend See Minor^Guardian ad Utem 

minor to sue by [O. 32, r. I] ^ •• *” jOOl 

object of having next friend or guardian ad tiicm ... 

liability of. for costs of suit , ^ ” 2 OCU 

plaint to be taken off ihe fUe where Suit is instituted without [O. 62, r.2J ••• 
representation of mmor by next friend [O. 82, r. 5] ... ••• 

receipt by next fiiend of property under decree for minor [O. 82, r, Oj ••• ^^2 

agreement or compromise bv next friend JO. 82. r. 7] 2025 

conditions ntcessaiy to n nke binding compromise by minors guardian .«• 


02 



Next Friend (CcnclJ.) 

withdravral of »uit by next friend 

^ro$s necligence or fraudulent conduct of next friend 

fctirewent of next friend fO. 32, t. 8] 

removal o! next friend [O. 32. r. 0] 

Stay of procccdinct on removal of next friend (O 3 2. r. 10] 
who may act at [O. 32, t -I] 

Nonjoinder Joinder', 

obiection as to. when to be taken [O I, r. 131 
suit not to be defeated by reason of |0. f. f. 91 


Notice 

of adiourncd heating to be fiven to defendant (O. 9, r. 6 (f) (c)l 
of admission of opponent's case [O. 12. r. 11 ••• 

when appclla'c Court to {jive, to lower Court fO. 4f, r. 13 (1)1 
of application for order for detention, preservation or Inspection of subject- 
matter of suit JO. 39, r. 81 ■ u n 

of application to file an agreement to refer to arbitration [pch. II, 
p. 17 ^3)1 

to appoint new arbitrator [Scli II. p. i) 

issue of notice before arrest (O. 21, r. 37J .. ' 

of the filing of award made under an order of reference (S:h. II, p- I9J ••• 
for filing award made on reference without intervention of Court ISch. II, 

P 20] • *•* 

by Collector to decree-holder in certain cases (Sch. Ill, p. 3] ••• 

when property sought to be attached in custody of Court (O. 21, r a-j 
to set aside decree [O. 9, r. (41 

to attach decree fO. 21. r. 53 (1) ^^)J , m -ir ” 

to decree-holder for recording payment made to mm out of Court lU- zi. 

r. 1 (2)1 

to admit documents (O. 12, r. 2] 

form of notice to admit documents (O. 12, r. 3J 

to produce documents (O 12, ^ 8] 

to produce documents for inspection (O. II, r. la] 

, to admit facts (O. 12, f- 4] 

to accompany summons in suit against (O. ?0. r. 5J ••• 
of application' for appointment of guardian (U. 32, r. a t 

' to opposite party before granting injunction (O. 39, r 3] ... 
before executing decree against legal representative ( O. 21, r. 22] o 
the decrees more than I year old 
to be in writing [s. 142] ••• 

to take evidence of pauparism (O. 33, r. 5j 
of payment into Court [O. 24, r. 2l 
■ allegation of notice in pleading [O. 6, r. Ilj rrt , a 

to opposite party on granting of application for review [O. 47, r. 4 (2J 
(o)l 

• of suit against Secretary of State [s. SO] 
service of [O. 48, '’•2] 

’ to appoint new umpire [Sen. II, para Oj 
of application for transfer of suits ft r ’if^ 

.• not necessary before executing a decree for injunction [O. 2t, r. 32] 


Nuisance See Public Saisance 
Suits relating to public [s. 9IJ 


2028 

2023 

2029 

2030 

2031 
2012 


(100 

1069 


1307 
1364 
23 15 

2263 


2665 

2642 

1375 

2647 


2671 

2685 

1652 

1340 

1658 

1518 

1364 

1365 
1369 
1356 
1865 
1992 
2006 
2260 


1589 

954 

2049 

-1930 

1203 


2520 

613 

2534 

2642 

297 

1612 


641 


lain 

on affidavits by whom to be administe^ [s. .. .. 

Honorary Magistrate can administer oath only -w^nle acting in his judioal 
capacity 


945 

946 


93 



CODE or OTVn. ^»nOCEDURE 


Objection 

as to non-ioinder of parties when to be taken [O. I, r. I3J 
as to misjoinder of parties when to be taken [O. I, r 13] ... 
°oJ«tions to interrogatories by afddavit in answer [O. Ii, r. G] 
objection as to the place of suing when to be taken [s. 21] 
grounds of objections not set forth in memo, of appeal fO. 41, r. 2] 
cross-objections b;? respondent [O. 41, r. 22j 
objections to execution of decree [O 21, r. 23 (2)] 
objection to attachment fO. 3l, r. 58] 
grounds of objection in appeal fO. 41, r. Il 

Office 

religious, meaning of 
suits relating to right to 

Officer of Court 

not to bid for or purchase property at Court sale 
[O. 21, r. 73] 

execution of documents by officer of Court on failure of 
judgment-debtor [O. 11, r. 34] 

Court may appoint its officer as guardian ad fffem 

CO. 32, r. 4 (4)1 .. • 

registry by, of appeal on admission [O. 41, r. 9l 
amendment of memo, of appeal to be signed by (O. 41, r. S f'3)l 

Official Assignee 

infolvency of plaintiff pending suit (O. 22, r. 8 {2}] 

Omission 

to frame and try issues by lower Court fO. 41, r. 25] 
to sue in respect of a portion of claim [O. 2, r. 2 (2)) 
to sue for one of several reliefs (O. 2, r. 2 (i^] 
to sue for portions of arrears of rent jO. 2, r. 2 II] 

Onus 

party need not plead any fact as to which onus 
hes on other side [O. 6, r. 13} 
where burden of proving some issues lies on the 
other party fO. 18, r. 3] 

Order 

Orders to be in writing Is. 142] 
amendment of [s. 152] 
for affidavit of documents lO 11, r. 12} 
appealable orders [s. 104] 

CO. 43, r. 1] 
definition of [s. 2 lI4)] 

Some illustrations of orders appealable as decrees ... ' 

ilfustrations oi orders not appealable as decrees 
order for issue of commission [O. 26, r. 2} 
distinction between decree and order 

provisions relating to execution of orders 1$. 36] . . .. 

service of [O, 48, r. 2] 

orders in execution proceedings 

interlocutory 

Ornaments 

exemption from attachment of personal, fs. t50 (a)] 
mangal-sutra or neck ornament is part of necessary 
wearing apparel of wife 

stndhan ornaments cannot be attached in execution ' 
of husband's debts 


PA(JE 


1100 

1100 

1343 

293 

230S 

2361 

1596 

1671 

2197 


50 

51 


1728 

1613 

2012 

2336 

2315 


1668 


2392 

1101 

1104 

not 


I20;J 


1427 


954 

... 1028 
1351 
... 782 

... 2435 

... 26 

14,453 
26 
9142 

• 17 
... 5W5 

2534 
381, S94' 
.. ■ 454 


313 

S7i 


521 


04 • 



1N^KX 


Parttculfirs 

further and better, when requitei jO. (t, t. S\ 
discovery before 

amcndmcrl on dclimy of further 
effect of omission to apply for 
fraud, »n ease of [O. 6, r. 41 
tnisrcprcscntation, m ease of fO. 6, r. Al 
undue influence, in case of (O. 6, r. 4) 
when (0 be et\en (O 6. t. 4| 

Wilful default in case of (O. 6. f. 4) 
not liable to attachment is- proviso) 


Parties Sec Plaintiff, Defendant 


Paoi 


lift 

1I0< 

119 

IK« 


1191 

tI9J 

no4 


adding of. lO I. r. 10 (2il 

appearance of one of several plaintiffs or defendants for others fO. f. 
f 121 

appearance of parties before commissioner JO. 2G. r. IS (1)1 

on the day fitted in the summons for the defendant to appear 
and answer [O. 9, r. 1] 

appellate Court's power to add or sltiltc out. uridcr fO. r. lOl 
cases where addition of. has been allowed ... 

has not been allowed 

conduct of suit to one of the Court's power to give fO. T, r. II] 
Court's power to add parties 
after decree 
of substitution of 
of striking off. 
of transposition of 

to order separate trials (O. f. r. 3] , .. 

Court may give judgment for or against one or'more of joint patties 

. ;0- t. r. 41 

dead person, suit against 

distinction between necessary and proper parties 
examination of patties by Commissioner (O. 26, r. 16 {q)I .. 

Court O. 10 . rr. 1-4 

exemption from arrest while going to and returning from Court [s. 135] 
in suits against a firm or corporation 

by creditor to avoid conveyance under s. 53 of T. P. Act 
by executors, trustees t?c. 
by one of several co-owners 
by members of a Malabar tarwad 

by persons in constructive possession under s. 9 of Sp. Rt. 
Act 


by contingent reversioner 
concerning partnership business 
for account 
for damages for tort 
for partition 

for rents, damages, apportionment of rent, and enhancement 
le B. T. Act 

in respect of property dedicated to idols or religious endow- 


1082 

... IICO 
1972 

... 1301 

... 1094 

... JDS7 

... 1087 

1099 
... 10S4 

... 1093 

loot 

... 1091 

1092 
1047 

.. 1055 

1094 
.. 1070 

.. - 1970 

1341.1344 
938. 941 
.. 1080 

1079 
’ 1074 

1075 
lOSO 


1030 

1079 

1078 

lOSO 

1073 

1077 

1076 


in which Government is a necessary party 
on contract 
on mortgage 

relating to joint property 

joinder of parties liable on same contract (O. I, r. 6] 
judgment when there are several plaintitts or defendants [O. 1. r. 4J 
misioindef and non-foinder of parties f^O, 1, r. 91 ,,, 

objection as to, when tote taken (O, 1 . r. 13] 
suit not to be defeated 


1074 
1031 
1073 
lOSO 
1072 
1056 
... 1055 

1069 
IICO 
1069, 1032 
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CODE OF CIVIL PHOCEDtiaE 


Parties fCcr.cU) 

waU'cr of objection as to 
in mortgafre suits 
necessary’ party 

in appeal 

no abatement of suit by marriage ©f. [O. 22, r 7] ... 

non-appearance of parties or either of them, effect cppecmncc 
numerous parties h-iMug same interest (O. f. /. SJ 
one person may sue Or defend on behalf of all in same 
interest [O. I. r. 8] 

persona! appearance of. when may be cidcted lO. 5, t. SI 
when cannot be ordered fO S, r. a] 
procedure when parties fail to appear at adjourned 
hcatin? [O. 17, r. 31 

refusal of any party present in Court to gu'c exidcncc or produce 
document, consequence of JO. u 20) 
rules as to M*itncsses to apply to, [O. 16, r. 21) 
same parties, meaning of (s. JO) 

striking off, fO. r, r. 10 {7j\ . 

vrhtn plainliff in doubt from whom redress is to be 
sought JO. T. r 7] 

who may be joined as defendants (O. I. r. 3) ... 

who mav be joined as plaintiffs (O. I, r. 1) 


Pace 


... IIOI 
2C72 
1070 
1072 
IS67 

loss 

loss 

I!W 

1165 

Mlfi 

1410 
... 1411 

ICS3, 1091 

1058 

104S 


Partition 

by rc^•cnue authorities, suit to set aside not maintainable 
commission to make, (O, 26. rr. 13*14) 
costs in partition suits 

declarator^' decree in partition suit whether b.vs a 
subsequent suit for partition 

decree in suit for, of revenue r.s>ang estate (O. 23. r. IS (f)) 

of any other Immov'cabie pfoperts* (O. 20, r. (2)J 
must be engrossed oa non-judidal stamp^ paper 
effect cl final decree for ... 

lirritation in execution of a decree for 
of revenue paying estate or separation of share (s. 54) 
prclimmars* decree in suit for, what to contain 
question of title affecting partition which should have been raised 
before the rcs'cnae authorities could not be raised in Cvfl Courts 
suit for^ without dolsion of revenue, wb thcr maintainable 
suit to stay partition direct^ bv the Collector when maintainable 
appeal against prcliminarv decree in suit for 

Partners 5tv /v'm 

suing of partners in name of firm [O. &.> r. 1) 
signature and verification of plcadmgs in suit by firm 
[O. SO, r. I (311 

d’sclosme cf partners' names JO. SO, r, 2) 
service of summons on firm how effected fO. W, r. 3) 
fight of suit on death of partner [O- 30, r. 4J 
notice to accompany summons in suits against firm 
JO. SO. I. 5) 

npt^prarce el JO. 30, r. 6) 

no appearance except by (O. 30. r. 7) .• • 

appearance of partner under protect (O. 30. r, 8J 
execution cf decree against firm jO. 21, t. 50) 
etecution el decree against a partner 
lO. 21. r. 45 (2)1 

eharging a partner’s interest in a firm O. 21, r. 45 (2) 


77, SOI 
1963 
1511 

1511 

I5CS 

I50S 

1500 

5C0 

1511 

5CO 

1509 


77 

78 
78 

1510 


I0S3 


1583 

1587 

1588 
1500 

1552 

1553 

1553 

1554 
1645 

1614 

1644 



l^*t)EX 


Partner (CcncfJ) 


decree in suit for dissolution of partnership 

or taking of pArincrship accounts [O iO, r. 15] 
sha'I (Ik a day on which the partnership 
stands dissolved 

shall direct accounts 
form of 

attachment of partnership property 10. 2t, r. 45] 
Pauper 


to. 33. rr. I-Jft 

any suit miy be instituted by. (O. 31. r. 1| 
appeat against rejection of application of, 
does iiotjic 

Letter Patent lies 

application for permission to sue as, contents of, 

[O. 33. r 2 ] 

presentation of. to be in person 
to. 33. r. a] 

bv authorized agent in case of persons’ 
exempted from personal attendance 

by pardanashifi women ••• 

benamdir plamtiff cannot be allowed to sue as a 
Collector, cooy of the decree in patipet suit to be 
sent to to 33 r. 14] 

costs of application for permission to sue as a pauper ' 
are costs in the suit tO 3i. r. I') 
costs of eojrt-fee when pauper succeeds 
to. 83, f. 101 

costs where plaintiff succeeds 

death of applicant and rights of his egal representatives 
definition of. tO. 33 r. I £xp] 
dispaupering of plaintiff (O 33. r. 9] 
examination of applicant by Court [J?. 33 r. 4(1)] 

on comtnis>ion (0. 33, r. i (2)J ... 

Court should not go into the merits of 

the case 

exempted from pivment of court fee fn suit 
to. 33. r. 8] 

in review application ••• 

not of service of processes [D 31. r. 3] 
evidence in disproof of ajplicaiti's pauperism [O. 33, r. 6] 
firm may be a proper person 

Government may applv for court-fee where pauper 
succeeds or fails t^^ 33. r. !3j 
limitatioi, moie of conou mg. in pupir suits 
ft's psnJitf. doctrine of, applies to an application for 
permissiori to sue as a. 

mode of recovery of fees by Government ... 

necessary wearing apparel 

notice to opposite pirty and Government fO. S3 r. 0] 
opposite pirty entitled to cross exanine the aoplicint 
ornaments ordinarily worn by women cannot be taken into 
consideration in inquiry relating to 
pauper defendant 

plaintiff suing m a reprcsenfaf/Ve capacity, his persona) 
property not to be taken into account 
"possessed of suffleent means"— meaning of 
procedure at hearing ol appllicaiion to sue as pauper 
[O. 33 r . ] _ 

when pauper fails (O. 33 r. IIJ 
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Parties (Concld) 

waiver of objection as to 
in moffgao^e suits 
necessary party 

in appeal 

no abatement of suit by marriage of, [O. 22, r 7] ... 

non-appearance of parties or either of them, effect See appearance 
numerous parties having same interest [O. i, j. 8] 
one person may sue or defend on behalf of all in same 
interest [O. 1, r. 8] 

personal appearance of, when may be ordered JO. 5, r. 3] 
when cannot be ordered [O 5, r. 4] 
procedure uhen parties fail to appear at adjourned 
hearing [O. 17, r. 3] 

refusal of any party present in Court to give evidence or produce 
document, consequence of [O. I*', r. 20] 
rules as to witnesses to apply to, fO. 16, r. 211 
same parties, meaning of (s 10) 
striking off, jO. I, r. 10 (3^] 

when plaintiff in doubt from whom redress is to be 
sought [O. 1, r. 7] 

who may be joined as defendants fO. I, r. 3] ... 

who may be joined as plaintiffs (O. I, r. I] 
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... 2072 

1070 
1072 
1867 

1058 

1058 

1165 

1165 

1416 

1410 

1411 

'1083, 1091 

1058 
1048 
. 1043 


Partition 

by revenue authorities, suit to set aside not maintainable 
• commission to make, [O, 26. rr. 13-141 
costs in partition suits 

declitratory decree in partition suit whether bars a 
subsequent suit for partition 

decree in suit for, of revenue paying estate [O. 20, r. 18 (1)) 

of any other immoveable property fO. 20, r. (2)J 
must be engrossed on non-judicial stamped paper 
effect of tlnal decree for ... 

limitation in execution of a decree for 
of revenue paying estate or separation of share fs. 54J 
preliminary decree in suit for, what to contain 
question of title affecting partition which should have been raised 
before the revenue authorities could not be raised in Civil Courts 
suit for, without division of revenue, wh fher maintainable 
suit to stay oartition directed by the Collector when maintainable 
appeal against preliminary decree in suit for 

Partners See Piem 

suing of partners in name of firm [O. 30, r. l] 
signature and verification of pleadings in suit by firm 
[O. 30, r. I (3)1 

disclosure of partners' names [O. 30, r. 2l 
service of summons on firm how effected jO. 30, r. Sj 
tight of suit on death of partner jO. 30, r. 4] 
notice to accompany summons in suits against firm 
[O, SO. r. 5) 

appearance of [O. 30, r. 6) 

no appearance except by [O. 30, r. 71 « 

appearance of partner under protest [O. 30, r, 8l 
execution of decree against firm jO. 21, r. 50] 
execution of decree against a partner 
lO. 21, r. 40 (2)1 

charging a partner's Interest in .n firm O. 21, r. 40 (2) 


77, 502 
1063 
1511 


1511 

1508 

1508 

1509 
5C0 
1511 
500 
1509 


77 

78 
78 

1510 


19S3 

1983 

1987 

1983 

1990 

1992 
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1644 



IN'DCX 


Place of Suing (Ccncld.) 

sull for injunction in perssiam, asiinst defendant residing outside 
local limns. High Couits power in, 

lor paitition of moveaWes ns well os immoveables 
for rent ot H^hery is a suit for Immoveable propeity 
lies for tort committed outside Dndsh India, If tne 
defendant reside vrithm local limits ••• 

lies to recover mesne prollts of lands 
situate outside local limns or outside Briirsti 
India If (he defendant resides within lunsJiCdon 
and decree can be enforced by hts personal 
obedience 

lies to restrain a person fron proceeding 
with a sun m a foreign Court, if the defendant 
re ides wnhm iurisdiciion 
temporary residence (s. 20, tap. I) 
transfer of suits s. 22i Sci tramfer of Suits 
Valuation tor stamp duty and for lunsdciion are 

two difTcrcnl tilings ... 

improper and its effect 
mode of, and computation of value in 
different classes of sui s ... 

over, and under valuation ,,, 

validity of execution sae of property partly 
within and partly outside jurisdiction 
vatver ... 

Plaint See Pleadings 


allegation of breach of (rust [O. \ r. 43 
of fraud (O. 6, r 4] 
of misrepresentation [O. 6, r. 4} 
of undue influence (O 6, r. 4] 
of wilful neglect (O. 6, r. 41 
amendment of {O A, r. 17] 

should be attended with opportunity to 
defendant to amend written staten'ent 

when Court cannot return plaint under 

this rule 


failure to amend within time specified 
by Court [O. 6, r. 18] 

in suits against dead person . . 

cause of action must arise before suit 
copies of concise statements of the nature of claim 
or rel ef shall be presented along with 
[O 7. r 9] 

dead person, suit against, cannot be instituted 
'document on which plaintiff sues, to be produced 
along with, [O. 7, r. 14 fH] 

on which plaintiff relies a list to be odded 
or annexed with [O 7. r. 14 (2)) ... 

It not In plaintiff*' possession or power 
he should state In whose power or possession . 

it Is, lO. 7, T. Ii[ 

In suit on lost ncgotl.'ibic Instrument 
[O. 7, r. 16] 

Inadmissibility of, not listed or produced 
along with {O. 7, r. Ifi (l)| 

rule not to npply to dofiiment for erois-examlnatlon 
or to refresh memory (0. 7, r, IB i5i 

production of ihop booV and entry to be 
marked [O. 7, r. 17] 
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Page 


Place of Suing {Conid.) 


objection as to non-recording of statement under s, tB, where no failure 
of Justice 

as to the place of suing \(hrn to be taken fs 21) 
s 21 does not modify cl. 12 of the Letters Patent 
as to vant of Juiisdiction can be raised at any stage 
distinction between objection as to the place of suing and 
objection going to the nuDity oi the order on the ground of want 
of jurisdiction 

permanent residence, fs. 20, Ex. I) ••• 

ten and, trial of a suit on, depends entirely on the order of .. 

reside 

levuw on the ground that objection under s. 21 to place of suing was 
pet taken through mistake or error, lies •• 

revisional or appellate Court when not to allow objection as to non- 
tecoiding of statement as to uncertainty under s. 16 (2) 
as to place of suing is. 2I» ... 

sale in execution of moiigage decree of prererty situated fn different 
districts ... • 

s 15 is a rule of procedure and not of jurisdiction ... 

s. 16 does not preclude all Courts, other than the Court within whose 
juiisdiction inimo'fcble pioperiy Is situate, from trying an incidental 
question as to tifle to such property ... 

5S. 16-20 contain a direction to the suitor and not to the Court 
ss. 16, 17 and 20 do not appiv to High Court, original side (s. 120) 
suits to be Insiituted where subject-matter is situate {$ 16) ••• 

for recovery pf immoveable property $. 16 (o' ... 
for partinon of immoveable property s. 16 (6) ... 
for foreclosure, sale or redemption $. J6 (c 
for deicimination of any other right to or interest fn immo- 
veable property s 15 (<fl ^ . » » 

for recovery of moveable property -actually under distraint 
^ s. 16 '€] — 

suits to be instituted where the subject matter fs situate or the _ 
defendant actually or voluntarily resides etc. S“0 suit to obtain 
relief irspecting or compensation for wrong to immoveable property 
held by or on behalf of the defendant when the relief sought can oe 
cniiicly obtained through his personal obedience (s, 16. proviso) 

(3) suit lor ccrTfcnsaiicn lor wrong done to the person 
(subject-matter) or to the moveable property (subject-matter) 
if the wrong «as done within local limits 

one Court and the defendant resides etc, within local 
limits of another Court fs. \9) , “j r j * 

suit for Injunction in re«pect of land held by defendant 
and situate outside, falls under proviso to s, 16 ... , . 

suit for specific performance of contract for sale ol land 
held by defendants and situate outside, falls under proviso to s. lo 
suit for damages for trespass on fand held by plaintin 
and situate outside, does not fall under proviso to s. 16 

suit on tort committed in British India fails under s. 19 
suits, where the immoveable pioperiy is situate w’ltWn jurisdiction ot 
different Courts, to be instituted in any of the Courts, s. 17 

provided that any such Court has jurisdiction to entertain 
a suit of the value of the enrire-subject-matief fs. I7. proviso) 
provided the suit Is based on one cause of action and 
net on separate and distinct causes of action ... 

suits, where it is uncertain within the local limits of whlch_ Courts 
any immovc-ible pfoperty is situate, may be Instituted in any 
one of the Courts is. 18) ... 

Suits, rot coming within the provisions of ss. to be ^ , 

instituted where defendant resides etc. or cause of action arises ts. > ; 
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tyntx 


Place o! Scing 

son fvX •ri;jncT.c*'» *n azxx^a dcfoiant m?Jtn5 catsMc 

Iccai I -ii:j H-fh Coai?j {0«rct »n, 

Ic^ r»'tit c'' cl r>c»T*V1rt M «-«n ss «”misvtablti 
<c*t Tcrt ot »J a ^olt fw inno»<a^lc P'cpi>t>' 

_ 1*0 {c*'t CiSn-nrjtfJ ojrilJe Br((c>}i tnju, if tnc 

dccnia^t io*dc virhm loca^ lim.ti 

ho lA no^f cl l»'>J$ 

si*o»;r cyvJe local hmui ct ojmie 
IrtJ'rf if the defenJaiJ rojJo wlun fjtisiinjcn 
aid tfcc»c« C4h be enforced by h» rmohjl 
coed'cnce 

hes lo foua’ti a pcoon (on P'oceeJinj 
• a tan «n a fO'Crjn Court, if ihc defendant 

re ido \iiih<n jjri<d*ction 
tnn>5TjrY lOtdence (t. M. txp. U 
traniler of tuu v 12* Iransfcr cf Saifs 
\*a!uaiio'i for stamp duty and lot ju-tsdciion arc 

tr^o difleicnt tnmps ... 

tmpropef and its effect ,,, 

noie of, and computation of value in 
difTercnt dastes of va» » 

over, ancf under ^'afuation ... 

valdilv of execution sa e of ptopcfty partly 
viihtn and pattly oQttide jurisdiaion 
WBivet 

Plaint See Pleadings 


allesatfon of breach of trutt tO. \ r. Al 

of fraud (O. 6. t a] ... 

of m'srepicienta'ion fO. 6. f. A] ... 

of undue Influence (0 6, r. A) ... 

of wilful nee'ect (O. 6, r. A| ... 

amendment of (O ft, r. l?J ,,, 

should be attended with cpPOttunlly to 
defendant to amend written siatcr^ent 

when Coutt cannot rctutn pUfnt under 
this nilc „ 

failure to amend wflMn tfme sj'cclfled 
by Court lO. ft, r. If) 

In suits against dead t'trson ... 

cause of action must anse before suit .. 

■copies of concise statements of the nature of claim 
or rel cf shall be rtcseolcd alcnfj with 
lO 7. r. OJ 

dead person, suU agalnsl, cannot be Instituted .. 

document on which pfalntlff sues, to be produced 

along with, JO. 7, T. lA fl^ „ 

on whic'i plnlntUr relics a IW to be avMevf 
Of annexed with lO 7. r, lA (J)l ,u 

ft not In piiintiffs’ |'•ws<»slon Or pv'wer 
he should state In wliosc power or tv>ss<sslon » 

it 1$, to. 7. t. IJt 

in suit on lost ncgoffabte (nsiiument 
to. 7 , r. IftJ , , , , 

Inadmissibility of. not Ifsled or provfus'Cd 
along with [O. 7, r. Ifl l|)J 

rule not to apply tv' slofwment foi ctv'»s.cs«mliintU»n 
Of to rcfirsb mr mory lO. .7, i. Ift 1 , 

proditctlon Of sfiOf* Ihsftfc »'««» fllfiy Is* W 
marked (O. 7. f. 17) 
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Paoi: 

Plaint {Contd.j 

jn money suits, to contain precise amount claimed 

iO. 7. X. :21 ... ... 1247 

where mesne profits oi amoant based on 
unsettled accounts claimed, p^rnt shall state 

approximate amount |0. 7, r. 23 — ••• 1-'^^ 

111 suit by or ogainst club ... 1251 

shebajt ... ... 1252 

in suit for co^imbtiiion ... ... 1243 

partnership account ... •• ' 1248 

damages for trespass ... 1248 

of representative character, to show {(ic steps taken by the 
plaintiff to enable him to institute the suit [O. 7, r. 4) .. 1250 

^tanl of probate or tetters of admrmstratron not a condition ^ 

precedent to institution of suit, but necessary before decree can be 
passed 

succession certificate not necessary for fieirs of mortgagee 
not seeking any personal relief against the mortgager .. 

succession certificate not necessary in a suit for rent 
cases where succession certificate is or is not necessary 
hit of documents produced to be annexed with lO. 7, r. 9] 
meaning of 

minority of cases of the parties to be slated In [O. 7, r, 1 (d)3 
Particulars to be contained tn, [O. 7, t. 13 
description of parties 
facts constituting cause of action 
date and place of cause of action 
valuation for purposes of court-fee and jurisdiction 
prcseiilatjon of, meaning of 'presentation' 
to be made to whom 

to 3udc« cutude Court and out of office hours 
on holiday 

date of, and limitation 

procedure when plaint returned fO. 7, r. 10 (2)3 
rejection of, {O, 7, r. II] 

being barred by law 

cannot be in part , 

docs not preclude presentation of fresh pia’int on same caus 
ol action [O. 7, r. 13] 

duly of (he Court before 

extension of time fixed for the payment or the deficit 

^.ourr.fce 

for msuffldent stamp 
for not disclosing cause of action 
for undervaluing relief 
provision ol rule mandatory 
may be made at any stage 
order of. Is a decree 
reasons for, to be recorded lO, 7, r. I2l 
revision or reviev of on order ot , • “« j • n 

iciicf founded on separate ground to be stated separately and distinctly 
lO. 7, r. 8j 

relief to be spcciflcaHy stated In, |0. 7» f« 7] _ ••• . j 

general, or other tclici may be given by Court unasKcd 
lO. 7. T. 7] 

oUCTnativc 

Return of. for presentation to proper Court (O. 7, t, 10 (I)] 
oppeiti against order of ' ••• 

by appellate Court 
can be made at any time 

for want of }iuisd«ction ^ . " 

order of return nnd actual return^ question of hmitaiion non ^ 

aifected "* 
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Page 

PJaintHf {Coucld.) 


suit in {he name of {he wron^ plamHff (O. r. fO] . . 1082 

suit not to abate by marriage of female (O. 22. f. 7\ ... , 1867 

when plaintiff in doubt from whom tedte&s is to be sought 

[O 1, r. 71 ... ... 1058 

withiawal of suit by, [O. 23. r. IJ ... ... 1892 


Pleader 

is not confined to its ordmaty sisnification but fnefudes all persons 
who are entitied to plead for another in Court 
definition of [s. 2 {15)1 
admission by 
appointment of 
consent and compromise by 
auihonty of, to refer to arbitration 
authorftv of, to withdraw 
duty of pleader to client and Court 
duty of counsel in ex parte case 
professional misconduct of 
engaging in trade or business 
purchase by pleader at Court sales 
leave of Court for discharge of £0. 3. r, 4 {3>j 
service of process on fO. 3. r. 5} 
appointment of, to be tn writing (O. 3. r 4 {f)l 
appointment of, when terminated {O. 3 r. 4 <2)3 
validity of vskalatnama not containing (he name of pleader 

of vakaiatnama sign'd by person authorized to instruct 
power of ariorney not signed by party or Ms agent 
presentation of appeal by pleader without vakalatpama invalid 
mode of revocation 

endorsement of acceptance by pleader of vakalatnama in writing 
if necessary 

when exempt from arrest Js. 135 {2>] 

pleadings when to be signed by {O. 6. f. 143 ... 

hen for costs fO. 8. r 6 (2)] •»* 

refusal or inability of, to answer auestcons relating to fuit 

rO. (0. r. 4] . ' 

can hand over h(s brief to another •>> 

of High Court, cannot be admitted as agent <0 practise 
in (he P ivv Council 
seriioT and junior 

eniulcd to plead for another in Court 

proceedings in rhe suit in which the pleader rnay act without 

fresh appointment [O 3. r. 4 (3J •«* f* 

rule iramed by High Court, for taking the signature of an 
iliiterate person [O. S r 4 f* ) 

for arpearance of pleader to plead only ... 
memorandum of appea'aace to be filed by, who Is engageo only 
for pleading JO. 3. r. -4 (5)J 
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... 52 

52 

53 
S8 

S3, 62S 
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1152, 1157 
... 1158 
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1154, J157 
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... 1155 
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1348 

SO, 1155 
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1155 

1155 
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Pleadings Oenerally 

adm5«ioft in, signed fay, pardanashln voatan when 
faindintt 

alfcgatien of fraud in, 

undue influence in, 

alferoarive and incon<is(ent, faa^ed on different and 
separate set of facts permMible 

, faa<fd on obsolutefy inconsistent set of 
facts, not permissibfe 


r:c7 

ltC5 

1107 


1193 

1193 


104 



iNpnx 


Pfcedmgs Oencmlly (CcnfJ.) 

amendment cf, lO. 6. r. 17) 

altering the nature of suit when allowed 
and when not 

and limitation 
as to relief 
costs of 

different kinds of 

disCTction to allow is wide ... 

failure to make, within time (O. 6. r. fS] 
general principles when leavx to, should 
be allowed 

should be refused 

in appeals, when allowed and when not 
instances where, allowed and where not 
may be allowed at any stage 
may include cause of action arising after 
institution of suit 

may not Include a plea of fraud ,,, 

must be for determining the real question 
in controversy 

of plaints 

power of High Court on order allowing 
or refusing 

condition precedent to be stated in, [O. 6, r. 5J 
introduction of the rules as to 
non-pleading of 

denial of contract in, how to be construed 
^ CO, 6,r. 8] 
departure [O. 6, r. 7] 

no new ground of claim or allegation 
of fact Inconsistent with previous pleadings 
except by way of amendment ,,, 

each party is entitled to any and every particular of material facts 
effect of document to be stated in, (O. 6, r. 9] 
facts, material, to be stated in (O, 6, r. 2] 

English rules of, obicct of introducing 
summary of 

examination of parties by Court to clear up, [O. 10, r. I) ... 
falsification of 

form of, lO. 6. x. 3] See Poems 

implied contract or relation to be stated in, fO. C, j. 12] ... 
inspection of documents referred to in, fO. If, r. JS] 
judgment upon admission in, [O. 12. r. 6]' 
malice, knowledge etc., to be stated in, fO. 6, r. 10] 
meaning of, [O. 6 r. 1] 

notice to any person of any fact, matter or thing to be stated 
lO. 6, T. II] 

order for further and better statement of nature of claim or 
defence, [O. 6, r. 5] 

particulars [O. 6, r. 5} 
discovery before particulars 
failure to give particulars after order, effect of 
omission to apply for particulars, effect of ... 
amendment of pleadings on delivery of further particulars 
particulars of undue influence, fraud etc., to be stated In, [O. 6, r. 4] 
presurnption of law not to be stated in, fO. 6, r. 13] 
plea of estoppel 
pica of custom 

rules of, in matters affecting damages 

should not contain allegations In anticipation of the opponent's answer 
signing of, [O. 6, r. 14] 


14 


105 
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l»leadhjgs Generally {Ccncld.) 

stri'kmg out of unnecessary and scandalous matters tn, [O. 6, r. 16] 1209, t2IO 

matters whkh may tend to prciudice or delay fair trial 
iO. e, r. 16] ... ... 1211 

remarks ifl the fudgntent by appellate Court ... ... /2tX 

subsequent pleadings, when allows [O. 8, r. 9] ... ... I29S 

to state materia! facts and not evidence [O* 6, r. 2] ... lipl, 1193 

variance between proof and ... I23^I2W 

verification of, fO. 6, ?. 15] ... 12W 

false ... ... 1209 

signed fcry pardanashin lady, admission therein when binding 1207 
impottance of signature and veriBcation ... .>• 1205 

mode of ... I20S 

objection to verification .. 1208 

omission to sign or verify ... *•. 1203 

p?ocedy?e wher? i'erWcaticro is cbsileaged ... 120S 

by agent or other person ... ... 1207 

when plaintiff should himself verify ... ••• 1203 

Political Agent 

whether can sue on behalf of a Piinqc ... ^1 

service of summons through, fO. s, t. 26} 1*®® 

Political Questions 

question as to grant* of jaigir ... .. 0& 

question ns to succession to a Native State ... w 

appointment of a political agent .»• w 

title to property belonging to a Native State , . • . 6d 

Political Pension 

net liable to attachment s. GO (9) ... ^13' J27 

income of Murshidabad Estate is not ... 

what are and what arc not ... 

meaning of ... ••• 

Possession 

decree for possession and for rents and mesne profits fO. 30, r. I2J ... 1*72 

actual delivery of possession where decree is for exclusive possession 
lO. 21, r. 35 {!)] .. ... 

delivery of actual or Uhas possession 1SI5, lot' 

symbolvral possessiors when decree Is for |omt possession 

to. 21, r. 35 (2)1 ... 1615' 1619 

breakinc: open of door of building and delivery of possession 

to, 21, r. 35 (9)1 ... I6IJ. 1620 

symboiical possession where property is in tenants' occupation 

[O. 21. r. 361 — . ”• 

delivery of actual possession to auction purchaser where property in 

judgrncflt.debtor's possession (O. 21. r. 951 ... • • - jii? 

seprate suit for possession ... — 

delivery of symbolical possession fo.auction purchaser where properly . 

is if> tenants* occupation [O. 2J, r. 951 ••• 

resistance or obstruction toposscs«oct of Immoveable property 

iO. 21, r, 97] ... , ••• 

resistance to delivery of, occasioned by wdgmenl-dcbtor [0. 2.t, r. pi "• 
resistance to delivery of possession by person claiming in good faith to .j.,. 

be in possession (O. 21, r- 99] ... - ieyy 

JSona fide claimant to be rcstoeed to fO. 21, r. tOiJ ... •" jgij 

dispossession of third person by decree«holder or auction-purch.iscr •— 

c.c pof/e order for delivery of Possession ... •• ' 



iM»rx 


Possession {Cc-.'r.-fJ.t 

dtspewcssion of transferee /.vnJr^A* A/*.* from ludgmcnl'debtOf 
10. 2t. r. 1021 ... 

regular suit to establish tifht of possession (O. 2f, f. 103) 
suit for khas possession after s>Tnt>olical possession 
Magistrate's duly to gi\c effect to Civil Court's decree for. 
symbolical possession C? limitation 
effect of 

use of force in suing, 

Without intcfscnlion of Coutl. 

Post 

scTsicc of summons by fO. 5. r. 2t. 

sending by post of letter substituted for summons jO. S, r. 30J 
service of summons by post in suits by' or against corporation 
lO. 29, r. 2. (6)] 

presumption as to the sers’icc by post ... . 

Postage 

pajTnenf of, chargeable on notice, summons etc. (s. f43j ... 

Local Govt, may remit postage or prescribe a scale of Court fees instead 
(s. 143 proviso] 

Postponement 

of payment of amount of decree [O. 20. r. IIJ ••• , v 

of sale pending Inquiry Into claim or objcetion fO, 21, r. 58 (2)} _ • 

of sale of immoveable property to enable jadgment^debtor to raise 
amount of decree [O. 21, r. 83 (f)] 

Powers 

inherent posvers of Court f$, ISI} ••• 

of appellate Court Is. t07] [O. 41, r. 331 
of Court pending appeal to Priv)* Council [O. 45, r 13} 

to take supplemental proceedings (s. 94] ... 

to order discovery and the like Is. 30] ... 

to compel attendance and for that purpose impose 
penalty (s. S2f 

to enforce execution [s. 51] ..' 

of High Court See "CSarlered Higfi Cottrts" 

Prayer 

and relief claimed in plaint lO. 7, r. 7] 

Preamble 

to the Code ••• 

Precept 

attachment under fs. 46] 

attachment under precept how long (o continue [s. 46 proviso] 
can be issued by the Court which passed the decree 
even after the decree is transferred to another Court 
V’alidity of, cannot be challenged by the Court to 
wriidh it is Sent 

period of 2 months can be extended by order after 
expiry, provided the application for it was made 
within 2 months 


1833 

1834 
1621 
1621 
1617 
1617 
t620 

mt 


1183 

1183 


1982 

955 


9SS 

9SS 


1465 

1671 


... 1005 

797, 2413 
... 2475 

... 691 

... 312 


370 

370 


107 
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Park 


Pre-emption 


decree in suit for [O. 20, r..IA3 

jufisdiction m — 

conditional decree in a pre-emptfon suit for pa>went ot money 


Wahomedan Law 
riv-ai claims to 
custom of 

pre-emption under contract 

miscellaneous cases on pre-emption 

where claims decreed are difFeienl »n degree fO. 20, 

vendee must be entitled to present possession 

title NX'hen vests 

extension of time for payment 

joint decree for 

appeal against dcace for. 


t. J4{2Mb)] 


1493 
1495 
1495 
I49S 

1500 
I5C0 

1501 
!50I 

1494 

1495 
1497 
149S 
1503 
I5<S 


Preliminary Decree 

definition of fs. 2(2). Expln.) 

meaning of "matter" and "right" in the definition of, 
when can be passed 
what is Of is not a, 
appeal from |[S, 97] 

omission to appeal from I'i- 

in suit for account between pttndpal and agent [O. 20, r. IW 

in suit for dissolution of partnership [O. 2), r, 15] 

partition salt fO. 20, r, ISJ 

possession and mesne profits [O. 20, r. 12] 

in foreclosure suit (O S4, r. 2] 

in redemption suit JO. S4, r. 7] 

in suit for sale of mortgaged property [O. 34, r. 4] . — 

Prescribed 

definition of fS. 2 (16)3 

Presidency* Small Cause Courts— ^ma// Caas^ Courf- 

application of sections ol code to fS. 8} 

transfer of certain decrees for execution to {O. 21, r. 4j 

application of Orders and Rules to {O. 51, r. 13 


13 

12,13 

", 

708,710,1510 
70S 
1504 
■ 1503 

* 15C5S 

1472 
, 2091 

.. 2141 

2107 


46 

1540 

253S 


Presumption ^ j203 

of law and pleadings [O. 6, t. 131 

Price ^ 1720 

defidenej' of, on resale (O, 21, r. 71) 

Princes~^e "Cd/eA' 


Principal 

decree In suit for account between principal and agen 
lO, 20, T. 163 

Privilege 

from arrest {S- 135] j ,/i „ , 

inspection by Court when pnvdegc clamed lO. II, r* isii; 

Privacy 

suit for invasion of right cf prh-aci' 


1504 

(f3S 

1359 


73 


lOS 



iNnnx 


TAf.r 


Privy Council 

arrcal* lo, wficnlic {». !05] 

docs net lie fren an Act cf State 
dees net Ite Iron an order b>' Gesernment capcclltng 
a netincatien adnittinc a person as a sakil 

decs net lie from an order of Hich Court under s. 26 t2) 
of the Itencal Rep. V of 1&3! dismissine a Munsif 

dees not lie from a decision ot Hisli Court on an 
a>rafd under Land Acquisition Act 
afflmation ef the decision of the Court immediately Jelow', what 
amounts to 

bar cf certain appeals fs. Til] 

appeal from -the dcacc of a single judee of High Court 
clause (c) of s. lOQ case certified to be a fit one for appeal to, 
dass of cases contemplated by It 

form and extent of certificate 
order in cl. (c) includes interlocutory order 
dause (6) of s. 109 is controlled by the special provision of 
s. 12 ( 1 ) cf the Oudh Courts Act fOH 
Code does not bar the full and unetualified exercise cf His 
Majesty's pleasure in receiving or rejecting appeals to His 
Majesty In Council or interfere with ariy rules by the Judicial 
Committee of the, [s. Ill] 
concurrent findings of fact, interference by, 
decree or final order must involve directly or Indirectly some 
claim or quesUort respecting property of like value 

whether refers to suits in existence or suits that 
may be brought in the future 

decree dismissing an appeal as barred by fimitation, is appealable (o 
execution ase. appeal to 
final order, w'hat is 

and interlocutory order, distinction between ... 
leave to appeal in forma pauperis 

right of party in contempt to apply for ... 

Letters Patent cl. 39 

order rejecting an application for 

review 

decree by High Court on accounts 
taken on certain footing aS directed by Privy 
Council by order of remand is appealable to 
limitation for an application for leave Co 
appeal to 

meaning of the words 'appeal' in s. 109 

"passed in appeal" •• 

. "value" . 

"subject matter" and "property" 
orders considered as 'passed in appeal' within 

the meaning of s. J09 ... , 

not final ,,, 

by High Court dismissing an application 
for restoration of appeal dismissed for default 
is not a final C 

dismissing appeal for appellant's failure 
to furnish security for costs of respondent may 
be a final 

rejecting an application for review 
original civil jurisdiction, in exercise of 
point of time with reference to which the value of 
the property is to be determined 
proceedings against legal representatives, orders 
in, not appealable to 
procedure as to prefening of appeals to 
[O. 45]— sub-hcadmg below. 


PM 

819 

819 

819 

813 

... 832,835 
... &44 

S44 

814 
819 
814 

813 


. 844,845 

842 


827 



... 

- S95, 819 
.. 819 


819 

819 


SOS 

822 

830 


610 

810 

813 


830 


819 


109 



COPE OF ClVin PROCEDURE 




Privy Council iConcki.) 

remand order, VfljCfi not final 
when final 

savings in respect of Criminal and Admiralty 
iurisdiction and appeals from decrees 
and orders of Prize Courts fs. II2 (2)] 
security for costs of Privy Councrl appeals 
enlargement of time 
special leave to appeal to 
"substantial question of land" meaning ot 
value of the subject-matter of appeal 
is. llOj 

value of the subject-matter of original 
suit 

in dispute on appeal ..4 

Procedure as to Prefeiting of Appeals to Privy Council. 
appeal to, shall be made by petition to the Court whose - decree is coni 
plained of [O. 45, r. 2] •' 

petition lo state grounds of appeal and pray for certificate [O. 45, r. 3J •> 
notice on the opposite party [O. 45, r. 3 (2)J 
consolidation of suits, decided by same judgment [O. 45, r. 4] 

Inherent power of Court for ... . ”• 

dispute regarding value of subject-matter, remission to Court of first instance 
for determination [O. 45, r. 5] 
effect of refusal of certificate fO. 45, r. 6] 
security and deposit required on grant of certificate [O. 45, r. 7] 
time to furnish [O. 45, r. 7 (111 ••• 

extension of time 

security in case of consolidated appeal 

security in form other than cash or Government security ... •** 

admission of appeal to Privy Council and procedure [O. 45, r. 8J ••• 
revocation of acceptance of security (0. 45, r. 9] • • 

power to order farther securitY or payment (O. 45, r. 10} 

e.tt ...ut. ..j_. 


Sf2 

8II 


847 
842, 845 
837 


821, S24 
821, 824 


2461 
'... 2462 

. 2462 

2463, 2464 
2405 


power CO oraer runner security or paymcnc iw. f. ivi j.. . 

effect of failure to comply with order for further security lO. 45> n ill 

refund of balance deposit [O. 45, r. 12] 

powers of Court pending appeal fO. 45, r. 13] 

stay of execution after grant of certificate (O. 45, r. 13 (2) (c)J 

by Privy Council , , r» . » 

order refusing Stay, not appealable under Letters Patent 
pending hearing of petition for appeal 
pending stay of proceedings under O. 45, r. 11 
Court may increase security when found inadequate [O. 45, r- I4J 
procedure to enforce orders of King fn Council fO. 45, r. ISJ 
costs and mesne profits , _ 

limitation for execution of decree of the Privy Council , •... 
appeal from order relating to execution [O. 45. r. 16] 
limitation for application for leave to appeal to .. 

provisions of ss- 5 and 12 of Limitation Act apply 
appheation to appeal in forma pauperis . u- 1. J4* 

attachment of sum deposited by judgment-debtor in nigh Court 
for cost of the printing charges /„n 

Receiver, appointment by High Court pending, [O. 45, r. 13 12) |0/J 
Letters Patent appeal for the order of a Judge presiding over tnc 
Privy Council department of High Court 

Procedure 

when defendant only appears at hcatinji (O. 9, r. 8] 
when neither party appears fO. P, r. S] ••• 

In case of non-attendance of one of several plaintiffs lO* P' t. '^1 . 
in cases of non-attcndancc of one of several defendants (O. V, r. Hj 

no 


2466 
1466 

2467 
2467 

2469 
2471 

2471 

2472 

2473 

2474 

2474 

2475 
2475 

2475, 2476 
2477, 2478 

2472 

2473 

2474 
■" 2472 

2430 

2483 

2484 
2484 
2461 

2461 

2462 

2470 

2475 

2484 


1311 

1302 

1322 

1322 





Procedure (CendJ) 

where rtaintifT on1> ai'j'cari jO. 0, i. 6J ... 

on odmitting plainl 7. r. 9I 
on rcjcctinc pJaint [O. 7. t. 13] 
on fctomms plaint (O 7. r. 10 ( 3)1 
where defendant refuset to accept »er\-ice fO. S, f. 17) 
where parties are at ii%uc (O. IS. t. 3) 
on failure of vntncisci to appear lO. 16, ir. 10-13] 
w-here Inrufficient sum paid in Court for cjcrentes of witnesses 
10. 16. r 4] 

when party fails to present w-iii(cn staterneni called for by Court 
{O. P, T. 10] 

when Jodje vacates office before sicnina decree lO. 20, r. 6 } 

on receivma application for execution (O. 21, r. 17] 

when parties fail to appear at adiourned hearing [O. (7, r. 2] 

in miscellarieous proceriings to that of sails {s. lit] 

at hearing of application for leave to sue as p.nuper [O, 33. r. 7] 

in summary suits (O. 37, r. 7] 

in appeals from orders (s. 103] [O. 43] 




ton 


1307 

1360 

1274 

— 1261 
1173 
1392 
I403.f407 


1400 

• 1399 
1463 
1575 
1416 
946 

. 2056 

• 2208 
802,2435 


Proceedfngs 

procedure in miscellaneous proceedings to be that of the suit [s. I4I] 
s. !4! does not confer any substantive fight not expressly 
given elsewhere by the code 

docs not apply where a clear proceeding is laid down 
suit in s. T4I includes appeals 
s. I4( does net apply to execution proceedings 

applies to original matters in the nature of suit 
proceedings to which S. I4I applies 
miscellaneous proceedings do not include proceedings under 
O. 9 or to matters arising from suits ... 

original matters, meaning of ' 

proceedings under a decree rneJude proceedings for Una) 
decree after preliminary decree 
proceedings under order include proceedings for delivery of 

possession to auction purchaser after confirmation ; 

of order of sale ... 


Process 

service of, and expenses [O. 48, r. 1] 
service of, of chartered High Courts [O. 49, r. U 
service of, on pfeadcr [O. 3. r. 5] 
service of. on recognised agent [O. 3, r. 3] 
service of, on special agent [O. 3, r. 6J 
issue of process for execution [O 21. r. 25] 
execution of process for execution fO. 21, r. 25j 
agent to receive process against Secretary of State 
[O. 27, r. 4] 


Proclaniatiori 

of sale by public auction [O. 2f, r. 66] 
to be made in language of Court [O. 21, r. 6<^I)] 
to be drawn up after notice to iudgment-debtor (O. 2f, r. 66f2)1 
*■ ■■ • ■ . I - -r . 2f, r. 66(2)1 

. . ,(2,J 

. ' ’ . • ' ition lO. 2f, r. 69(2)] 

■ : ■ ■ ■ . ■ • r. 67] 


HI 


... 946 

... 946 

... 946 

946 

... 947,953 
... 953 

049,053,054 

... 052 

952 


2325 


2534 

2535 
1158 ■ 
II5I 
1150 
1597 
1599 

1975 


1702 

1702 

T702 

1702 

1702 

1715 

1705 

1713 
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Proclaimntion (Concld.) 

liability for costs and interest not cowed by proclamation 
of sale lO. 21. r. 89(3)] 

omission to state amount of revenue or rent in material 
irregularity 

other errors, omissions and mis*statemcnts in the sale 
proclamation 

mis-statement of value of property 
Productlott 

power of Court to order [s. at) 

Promissory Note 

loindcr of parties liable on same fO. I, r. 6) 
recovery of costs of nothing non-acccptance of dishonoured 
(O. 37. r. 61 

Court may order deposit of, in summary suit fO. 37, r. 5] 
Property— Moveable Properts, Immoveable Property 
of deceased 

liability of ancestral, in cxccutiorr (s 53] 
what property liable to attachment 1$. 601 
temporary inlunction when property' in dispute is in danger of 
being wasted, or alienated by party to suit (O. 39, r. l(o)l 
private transfer of properly pending attachment in 
execution (s. 64] 

Provident Fund— Compttisory Deposits 

Provincial Small Cause Courts— 5cc 5niaH Cousc Courfs 

application of sections of code to (s* 7J .y 

power of Small Cause Court to order attachment before Judgment 
second appeal in suits cognizable by 102] ... 

reference to High Court where suits erroneously held 

to be cognizable by [O. 46, r. 7] ... 

tcfctencc to High Court when there is a doubt as to suit 
cognizable by (O, 46, r. 2] 
application of order and rules to (O. 50, r. Ij 

Public Charities 
Iss. 92-93] 

consent of Advocate-General in suits iclnting to 
^ Is. 92] 

Courts competent to try' suits relating to Is. 92) 
claim {or accounts in suits relating to Is, 92 (I) (d)) 
meaning of the word "trust” 
provisions of s. 92 arc mandatory 
suits witiiin the scope of s. 92 and requiring 
previous sanction to institution 
s. 92 has no application to suits to enforce private 
and personal right in which the public arc not 
interested 

s. 92 has no application to suits against trespassers 
and against alienees from trustees for recovery 
of possession 

suit under s. 92 cannot be referred to arbitratien 
necessary' parlies in suits under fs. 921 

H2 


Page 

1745 

1769 

1770 
1770 

... 312 

1056 

1203 
... 2203 

... 490 

... 496,497 

513 

2232 

540 


45 

46 
763 

249f 

2439 

2537 


644-6SS 

644, 652 
644, 660 
644, 665 
64S 

643, 673, 632 
673 


678 

6SI 

633 





Public Charatio (Ccn:!J< 

mode ef cxcfutins dcom pa^i^d unjet |». OJ] 
settling a scticnc Jt. 02, (I) /jj)) 
settling schcnc ef nanagenent fcf a Ma*»encdan 
Mosque 

suit relating to, outside rtes'deno' to«i»t ti. 031 
consent of Collector or cfTicn appointed by 
Gen-emnent in suits relating to. outside pfeiidcnc> 
towns (s. 03] 

such consent alone will net suflice, 

Pfcsnoos sanction of the local Gos-etnnenf 
lor the specific suit is also necessary 
abatement cl suit under «. C2 
addition of parties 

appeals and rrsision against orders to suit under s. Q2 

compromise, vi-hethcr lawful 

costs 

court fees 

court cannot grant relief outside sanction 
c^■pres$ doctrine 

direction of Court for odminuiratiOn 
directing accounts and inquiries 
form of sanction 
limitation under s. 02 
modifleation of a scheme, power rescived 
in a clause, hew far legal 
persons having Interest, who are 
public purposes of 
removal of trustee 

Religious Endowments Act. where applies 
section n presupposes existence of trust, it has 
no application to suits for declarallois of 
trust, where its existence is denied 
"such further and other relief," meaning of 
scheme decrees execution of 
Specific Relief, Act, s 42 docs not apply 
trustee, who is a 

Court can appoint a new, 

two or more persons, when one dies, the suit does not abate 
consent obtained by, all must |oin to bring the suit 

valuation 

Validating Act XI of 1933 


685 

<’<' 5 , 668 

670 

... 688 


688 


689 

685 

687 

685 

881 

687 

688 
654 
646 
652 
WC 
654 
688 


670 
656, 650 
640 
.. 663 

M'l 


680 

672 

677 

68 r 

66t 

661 

«6 

M6 

688 

6<.V 


Pitbl/c Nuisance 

suits relating to [s. 911 

special damage not necessary to institute suit relating to (i. Ul| 
defined 

difference between public and private nuisance 
instances of actionsble nuisance 
public nuisances 

summary proceedings before Magistrate 
consent of Advocate General w'hen rot necessary 


6U 
9W, 612 
6U 


Public Officer 


allowances (being less than s.slaryf of. not luibic tonttnchmcnl (i. 60 (I) (}i)J 514, 520 
attachment of salary of, [s. 60 (1) (2)] ... 514 

mode of lO, 21, r, 4SJ 1612 

of property In custody of, (O. 2t. f 48) 

British officer in the Indian Army js n ... 



co\'>r. or oivii. rnoc!:pu];r 


Public Ofliccr (CcndS) 

Cantonment Committee is a 
clerk of a Sub'Rc^Utrar is a 
collector, as a^ent of the Court of ^X^ards is a 
common manaser is a 
definition of. Is. 2:(I7)1 
execution of ccctcc against [s. S2l 
exemption from arrest and personal appearance [$. Si] 
cx'tension of time of hearing of suits to enable public officer to make 
reference to Government [O. 27, r. 7] 

Government undertaking defence of suit against, [O. 27. r. S] 
^vemment school master xrhosc sctxtccs arc lent to Munidpality 
manager of estate under the Court of Wards 5s not a 
Municipal Council Is not a 

not liable to arrest nor his property* to attachment otherwise than in 
execution of decree, [O. 27. r. S Proxiso) 
notice beforo suit against [s. SOI 
notice of suit against Municipality 
Railway Administration 

officers holding eommtssioned rank in the Indian Subordinate Medical 
S^ice arc 
Official Assignee is a 
Official Trustee is a 
peon of salt deMrtment Is a, 
peon delegated by Nailr to execute a warrant is a 
private pc^n discharging the duties of Court of Wards is a 
procedure in suit against, fO. 27. t. Si 
receixer xthether a ... 

service of summons on, [O. t. 27l 
suit against, uchen to prcsxcd as a suit bctxrcen prix-atc 
persons [O. 27. r. S. (2)] 
suit for damages against, xxhen m,niptainable 
Talukdari Settlement officer, is 
X'illage headman is 
xilbgc Panchaj'ct is not 

nhat makes a nan a ' ... 

Public Polic>' 

adultery when not illegal consideraiioa 
person in porr" do.Vc.'o cannot rccoxxr 

suit based on contracts of xxhich consideration is unlao-ful or 
illegal do not lie as being against 
suit to enforce contract based on condonation of criminal 
offence is opposed to' 

Suit to enforce charnpatous transaction 
suit to recoxer subscription promised may lie 
VC hcthcT a suit for damages for defamatorx* statement in 
pleadings or in depositions lies 

Public Rights 

one person may sue or defend on behalf of all in same 
intCTCSt [O. I. r. SI 

person litig.xring for public rights in eonnon with others 
aM roe /nJ/co.'o fS. II. Exp. M) 


rV(5f 


.. 37, 626 
33 
616 
37 
35 
62sl 
629 


1576 

1976 

625 

37 

SS 


1976 

613 

626 

627 


37 

625 

626 
37 
33 

626 
1976 
37, 626 
IIS? 


1976 
76. 74 
626 
625 


63 

63 


67 

<W 

3.1 

63 

67 


la^ 
91, 16^ 


Purda Ladies 

arrest of, in execution of eixnl process m certain eases fs. 132 (211 
delix-ery of possession of immox'c.xbic property in cs:cup.ntion 
of, fO. 21. T. 35 f3>l 

examination on commission of. [O. 26, r. 1.1 


114 



i.vi»i:.v 


Purda Ladies {CcncU.) 

exempOem (torn pcrsofiaf appearance fri Court fs. f32 (2)] 
scinirc of properly when room i$ in occupation of, [«• W (3)1 

Public Way 

suit in respect of obstruction to, whether lies in absence of 
special damage 

bonafldc question as to sray being public or private 
Questions 

questions relating to execution to be determined by Court executing 
decree [s. 47 J 

of law in appeal to PrisY Council [s. 1101 
of law in second appeal [s. TNI 

Questions Within S. 47 

all questions relating to the execution, discharge or satisfaction 
of the decree sha'I be determined by the executing Court 
appeals from orders In execution proceedings 

applications purporting to be under O. 21. r 5S or r. 00 falls under s. 46 
if it be made by a party to the suit or his representative 37> 

application under s. 47 may be treated as a suit and a suit may be 

treated as an application [$. 47 (2)1 37] 

Intention cnaeting sub s. (2) 
subject to any objection to limitation or jurisdiction 
^ . I..... — • •rcated as 

, ' ' •' . . • of the section, (1) questions 

' . ‘ < I • , ' < . questions must arise between 

repfcscntativrs 

, • ‘ . . enforcing them, 

■ • ' , , ' • • cover of execution proceedings 

■ ion, whether a question for 

• lie, (he remedy being execution 

• 1 docs not apply to such 
Irauo, suiiiiig usiue b*>ic o>< tnu t.‘vunwOf 
fjnetus officio when the executing Court becomes 
limitation to application under s. 47 

objection to execution on the ground of, can be taken at 
any stage 
meaning of "party" 

"questions arising" 

"shall be determined by the Court executing" ... 
mesne profits are not to be determined by the executing Court 
no distinction under s. 47 between money decree and decree under O. 34 
object of S. 47 in to prevent multiplicity of suits 
objection by the representative of a deceased judgment-debtor 
that the property docs not belong to him but to 

himself, whether comes under 5 47 — . . 

. • . - I >onr.x«ntative capacity that the 

• ■ • comes under s. 47 

‘ • < er s. 47 

, . • • the 

. ion of rule barring 

, ' . ing questions as to 

, • • ’ be a party to the suit 

and s. 47 would noi appiy lo Si»w.. u ..-s- . " 

orders in execution proceedings may or may not fall under s. 47 
appealable as decrees 
not appealable as decrees 
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425 

425 
42(5 
452 

426 


Qnestions Within S. 47 {ContdJ 

parties to the suit in which the decree was passed 

do not rncan only plaintiffs and defendants, but imports "as 
between parties opposed to each other" Ja the suit 
auction. purchaser as dccrec*holder Is a 
explanation to section 

garnishee from whom certain money Is due is not a 
minor not duly represented or represented by a person with 
adverse interest is not a ... 426 

person against whom a suit has been withdrawn is not a ... 425 

a suit has been abandoned may or may not be a 452, 453 

n suit has been dismissed not on merits but as being a person 
wrongly joined in the suit is not a ... 426, 452 

person whose name appears in the decree without having been 
struck off previously from the record is a ... ... 427 

question between auction-purchaser and judgment-debtor is not 
a question between ... 428, 432 

powers of executing Court to construe decree ... ... 420 

to give possession ... ... 417 

to question the validity of a decree ... ... 4fS 

principle of CCS iudicata applies to questions determined 

under s.^ 47 ... 97 , 128, 2II, 221, 451 

questions arising^ In an enquiry under s. 52 (2) all within s. 47 ... 

questions not raised in execution proceeding, whether can be raised by 
way of defence in a subsequent suit by purchaser to recover possession 
of property so!(j 

questions relating to execution, discharge or satisfaction of the decree 
whether time was of essence of the decretal agreement 
whether a charge created by consent decree in a suit for 
money only can be enforced >•• 

whether security of immoveable property given by judgment-debtor 
for due performance of dcacc can be enforced 

whether there was necessary attachment of the property sold 
in execution 

whether decree is a nullity for want of jurisdiction ... 

whether a safe should be set aside on the ground of decree being ‘a nullity 
questions to be within s. 47 must have reference to matters arising 
after and not before the passing of the decree 
questions whether the debts were contracted without legal necessity 
or arc tainted with immorality or illegality or that the attached 
property is self acquired comes under 5 47 . ••• 

questions within s. 47 

not within s. 47 

representative, attaching creditor whether a, of the decree-holder 
auction-purchaser, whether a, of the judgment-debtor 
or decree-holder 

Court is bound to determine the question as to who 
is the, Isub. s. (3)] 

meaning of, ••• 

mortgagee of judgment-ddrtor whether a, of the judgment-debtor 
mortgagee by conditional sale is a, of the mortgager 
next ftefr of a Hindu widow is not her legal represenUttive ... 
persons who ore not 

private purchaser and auction purchaser whether a, 
of the party whose interests he had purchased 

purchaser of judgment-debtor's patni tenure prior to the decree 


4W 

37.5 

375 

376 

370 

376 

376 

376 

375 


439 

378 

389 

436 


430 

431 
435 
435 

432 
437 

432 


is his 


purchaser pcndcnlc life is not a, of the vendor 
Receiver under the Provincial Insolvency Act whether a 
test to be applied to determine whether a person is a 
transferee of a decree-holder is a 
transferee of a tenure or occupancy* holding whctlicf .*» 


376,431 

453 

428.481 

431 

436 

436 
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Questions Within S. 47 [CcnclJ) 

fc-i?ren{np of cvccution freccodw^t on the ftcund of m«sukc» 

in calculatin^r ihc decretal amount or in describing the propetty ... ACI,40: 
'ale held in contrawntion of s. 99 of the Transfer of property 

Act rnay V>c set aside under $. 47 ... 446 

held in execution of or pJrA* decree subsequently 
set aside, rnay be set aside under s. 47 ... ... 4A7 

of non.transferablc occupano* holding may be set 
aside under S. A7 ... AA7 

when may be set aside on the ground of fraud under 
s. A7 and when under [O. 21. r. 90] ... . . 4A3 

'cheme decrees under s. 92, application of s 47 to execution of ... 377 

s. 47 and lO. 21, r. 21 ... ... 421 

s. 47 and [O. 21, r. 90] AA3 

s. 47 and s. 144, distinction . . ... 441 

s. 47 applies to c^ccution in respect of award under the Arbitration Act .. 376 

execution proceedings under the Public Demands Recovery 
Act ... . 446 

application to set aside a sate for fraud under O. 21, r. 90, 
if the question arises between the iudgment-debtor and the decree-holder 
though the auction purchaser was no party to the suit . 401, 405 

docs not apply to $. 79 of the Agra Tenancy Act of 1926 .. 376 

to a suit for contribution brought by one of the judgment- 
debtors against the others . 391 

to a dispute relating solely to the rights infer sc of the 
iudprncnt-debtors, the decree-holder having no interest in it 391, 426 

to questions arising after sale ... .. 392 

to questions relating to delivery of possession to auction- 
putehascf, conflict of opinion ... 39j 

to inierlocutory orders 392, 454 

to cases under Act X of 1859 ... 452 

Separate suit, the rule to decide whether, lies ... .. 439 

when will lie . 4fl, 414 

will lie for damages for fraudulent execution of decree ... 424 

for recovery of property taken possession of, not included 
m the mortgage bond, but through mistake wrongly included In the 
plaint and in the decree ... .. 402 

for recover)' of property taken possession of by 
•ruction-purchaser, which was not included in the sale certificate A43 

to set aside Sale on the ground of fraud, if the sale took 
place in pursuance of a fraudulent decree 44.I 

when will not lie . 405 

will not lie for a declaration that a particular decree has 
been set aside and cannot be executed 421, 425 

to set aside a safe on the ground, of fraud, but application 
IS to be made under [O. 21, r 90) ... ... 443 

stay of execution, whether a question under s 47 and w-hethcr 

appeal lies from an order of .. . 417 

surety to be deemed a party (s. 145) 977 

transferability of occupancy holdings, question as to, 

whether falls under [s 47] . 4^3 

vi'hat arc interlocutory orders and what arc orders under Is 47J 454 


Railway Servant 

service of summons on, [O. 5, r 27] 
mode of attachment of salary of, jO. 21, r, 48] 
salar)’ of, when liable to attachment. Is. 60 (I) (j)] i 
allowances (being less than salar)') of, not liable to attachment 
1$. «0 ft) (fi)] 


US7 

1642 

5/4 


117 


514 
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Rateable Distribution 

dccrcc'holdcrs when emitted to [s. 7J] 
where property Is sold subject to mortsage [s. 73 (I) (trtl 
where property Is sold free from mortgage [s. 73 (I) (6)] 
where property is sold In execution of a mottgagc>accrcc [s. 73 

(I) (c)l 

rights of Government not affected by s. 73 [s. 73, (3)] 
suits for refund against person not entitled (o [s. 73 (2)] 
object of [s. 73] 

necessary conditions for rateable distribution under fs. 73] 

Court to which and the mode in which application for rateable 
distribution is to be made 

application for execution must be made before the receipt of 
such assets 

priority of attachment whether confers preferential treatment 
meaning of the words "assets” and "realisation" 
transfer of decree to the Court where assets arc held, if necessary 
for rateable distribution 
Court of higher grade to determine claims for 
Right to rateable distribution 

attachment before judgment without decree docs not entitle 
V'crson to share in rateable distribution 
rival decree-holder, right of one decree-holder to impeach decree of 
rival decree-holder 

jiiiisdiclion of Smalt Cause Court to entertain suits for refund of 
salc-procccds 

Co-operative Society's claim for tateable distribution 
appeal and revision from an order under s. 73 
rights erented by the s. 73. not affected by Insolvency 
claims to, Is a claim enforceable under attachment within 
the meaning of s. 6^ 
fund in Court 

decree must be against the same judgment-debtor 
decree for payment of money 
10. 2f. r. 72.1 is subject to s. 73 

sicp-In-aii ol execution , . ••• 

revision agaii\st order allowing or disallowing application for 
rateable distribution 

Receiver. 

Court's power to appoint, in executing a decree fs- SI] 
when Court m.ny appoint receiver [O. 40. r. (1)1 
fcnnmcration of receivers [O. 40. r. 21 
duties of receivers lO. 40, r. 3]^ 
meaning of "just and convenient" 
furnishing of security by (O. 40, r. 3(rt)l 
submission of accounts by fO. 40. r. 3(ft)l , 
position and powers of receiver and wncther he is an 
officer of the Court 

possession of receiver enures for the bcnillt of the true 
owner 

icccivcf's liability to account 

if necessary party to a suit 
suit by or against a receiver, leave ol Court 
appointment of receiver by two Courts in respect of 
the same property 

enforcement of receiver's duties (O. 40. r. 4] 

\shcn Collector may be appointed receiver JO. 40, r. 51 
receiver pending appeal to Priv)’ CouncU JO, 45. i. !S(lXct)J 
iicknowlcdgment by, is not an acknowledgment within the 
meaning of -i. 10 of the Limitation Act 

118 


Rvrri 


5SS 

... 583. 604 
5S;, 605 


589, 606 
5S9, 600 
589, 607 

590 

591 

592 

593 
595 
595 

60 f 
602 

603 

604 


628 


609 

610 
6t0 
6II 


5(0 
. 593 
59S 
600 
603 
609 


915 


435,485 

2265 

2265 

2266 
.. 2267 

2286 
.. IP67 


2279-2282 


2282,2292 
... 2285 

2288 

... 2286 


2289 

2294 

2296 

... 2a» 

... 2293 





Receiver {CenfJ.) 

arpcal from orJcr under r. W 

order remoWns or cefusinj to remove a 
uhen may the appellate Court {n(ei\ciic 
Letters Patent, 
to rri\Y Council 

application for appointment of, on the retirement of another, 
should be made In open Court and not in chambers 
aibilration, Court's power to appoint ai, when a matter has 
been referred to 

appointment of, is a matter of Court's discretion 

discretion of the Court how and when to be 
exercised ... 

attachment of property In the hands of 
Civil Court can appoint a reciever In respect of property 

uhich has been the subiect*matter of an order under s. 145 
of Cr. P. Code. 

a person as, \xho is a receiver appointed by 
Magistrate under s. 146 cl. (2) of Cr. P. Code 
company. Court has no power to appoint a receiver of a 
common manager, receiver can be appointed 
in respect of properly in the hands of 
court is funditi oftJcio after decision 

of suit and therefore cannot pass an order 

to restrain a receiver from parting with funds in his hand 

pending appeal 

criminal court can not interfere with the possession 
of a petsoo who has bcea appointed a receiver 
by Civil Court without its sanction ^ 

duties and liabilities of, and the estate 
effect of receiver's possession is to destroy the 
adverse possession of either party 
execution of decree by appointment of, 

lO. U r;ll(2)(/J(iv)l , ,, 

decree-holder has no right to ask for 
appointment of receiver only without asking 
for attachment of sale 

against a partner of a firm by appointment 
of, [O. 21, r. 49(2)] 

execution of maintenance decree, a receiver should be 
appointed under the decree itself ^ 
form of bond to be given by 
future earnings. Court has no jurisdiction to appoint 
a receiver for 

1 $ a mere officer of the Court 
may be appointed before or after decree 
mortgage suit, appointment of in 
notice to opposite party before appointing 
receiver whether necessary 
parlillon suit, appointment of, in 
partnership suit, appointment of in 
power of receiver as to execution of documents 
as to bringing and defending 

suits ac, 

as to collection of rents and profits 
purchase by. at auction sale without Court's 
permission is void 

penalty for witui default or gross negligence 
causing loss fO. 4S, r. 4] 
remuneration of 

"remove any person," meaning of the word 'person* 
remON’al of 

lU) 


2259,2295 

2291 

2291 

2292 
2292 


2293 

2273 

2263 

2263.2270,2275 

2233,2202.2203 


2293 


2277 

2173 


2275 


2293 

2293 

2283 


1545, 1546, 2274 


1547 

1644 

1570 

2292 

2277 

2239 

2269 

2275 


2270 

2275 

2273 

2273 


2278 

2279 


2294 

2236 

2277 

2205 



com: Of CIVIL vcocKDCnf; 


Receiver (Concld.) 

removal ol a person who daims property as his 

and in his possession, court is bound to enquire under O. 40, r. I (2) 
as to the truth before ordering ' 

who is a receiver, appointed by a magistrate-under s. 146 
cl. (2) of Cr. P. Code 

who has been appointed receiver by another Court of 
co-ordinate jurisdiction 

revision ' ... ' 

r- I (2) of, O. 40 applies to what cases 

sale of property by, 

selection of persons for appointment as 

Recognized Agent— Agent 

Redemption— A/of/gogc “ , 

parties to suit for, [O. 34, r. 1*1 . . . 

preliminary decree in suit for, [O. 34, r. 7] 
final decree in suit for, fO. 34, r. 8] 
right of mesne mortgagee to redeem 

provisions relating to redemption and sale apply to charges, 

[O. 34, r. 15] 


Reference 

power to refer case for opinion of High Court, [s. 113] -• 

application for reference to High Court, [O. 46, r. I] 
reference to High Court by Court trying suit or appeal, [O. 4S, r. I] 
Court may pass decree contingent upon decision of High Court, 
to. 46. r. 21 ' 

execution of decree not allowed pending reference to High Court, 

[O. 46, r. 2] 

procedure after judgment of High Court, (O. 46, r. 3] 

costs of reference to High Court, [O. 46, r. 4] 

powers of High Court on reference, [O. 46, r. 5] ... 

doubt as to jurisdiction in Small Causes and reference, {O. 46, r. 6] 
mistake as to jorisdiction in Small Causes and reference by District 
Court, [O. 46, r. 7\ 
necessary' conditions of reference 

practice and procedure on reference ••• 

cannot be made when the referring Judge entertains no reasonable 
doubt on the poirrt of law „ 


Rejection 

of plaint, [O. 7, f. II] Sec Plaint .•* 

procedure on rejection of plaint, (O. 7, r. 12] 
rejection of application for execution, lO. 21, r. 17 (1)] 
rejection of application for leave to sue as a pauper, [O. 33, r. 5] 
rejection of documents irrelevant or inadmissible, [O. 13, r 3] 
rejection of memorandum of appeal, tO. 41, r. 3] ... ... 

rejection of appeal where security for costs rrot furnished within time, 
lO. 41. r, 10 (2)1 j , 

rejection of application for review if sutfrcrcnt ground not disc/osed, 
to. 47. r. 4 (I)] 

rejection of application for review after hearing, if Court equally divided, 
lO. 47, r. 6 (I)] 


Release 

of judgment-debtor from jail. Is. 58] 

effect of release of judgment-debtor from Jail, fs. 58 (2)] 

of judgment-debtor on ground of illness, [s. 59] 

release to be specifically pleaded, {0.8, r. 2] 

of property from attachment. jO, 21. r. 601 

120 
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2277 

2277 

2277 
2292 

2278 
2284 
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2070 

2141 

2142 
2164 

2186 


848 

2485 

2485 

2489 

2489 

2489 

2490 

2490 

2491 

2491 

2485 

2488 
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1?66 

1274 

1507 

2049 

1373 

2315 


2337 
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R« judicata {C 


fC'TT-a SI l. r-ca-nj tf 

[-"thoitit bartcJ \y R.!cs cf Cede (* 12) 
heard ard fnally decided~5.v subheading V 
i“tCTU\rutCT>’ orders when f<*’ in ihc 

>a-c suit 

is'ue— 5.V sub^hcading | (j) (h) and «c» below 
nidg-ert cr^ialcs b>* way cl estorptl 

as Jcgards all fnd:n;s whivh ate essential 
to sustain the judgnent 
iitigatirg under sa-nc title— sub>head>ng III 
rriattef m issue— 5 a' sub«headings I <a> (^) and (c) belovr. 
parties -5.V sub«headin{ 11 I'clow 
r'ca of, cannot be tal.cn for the first ti-nc in second 
appeal or in resiew 

IS not depend^ upon the merits of the 
reasons gis'cn for a particular conclusion 
principle that the same cause cannot be twice 

agitated is of general application and not limited 
by the specific words of the code 
Relief daimed but not granted -<Vo sub-heading XI 
section tl applies to two classes of cases, (1) 

identity of the subjcct-nattct and (2i identity 
of issue 

docs not cover all eases of estoppel by 
judgment 

applies to suits and not to appeals 
suit in s. If whether includes appeal 
suit in connection with O. 3. t 3 
suits tried together 

suit for redemption whether barred by decree for 
redemption In previous suit 
summary dismissal of a suit on the ground of, i» bad 
if .nil the eonduions requisite for the application 
of the rule is not stated m the plaint . 

to find out whether the question is res iudicat>3 

or not reference is to be made to the 
pleadings etc. 

substance of the previous suit and its form 
should be looked into 
two judgments taking different issues, latter 
operates os 

two suits tried together, one judgment and two 
decrees, appeal from one, whether barred 
two appeals, abatement of one, effect of 

but one second appeal whether barred 
w'aivcr of the plea of 
what arc not suits — 

application for review 
under s. 105 D. T, Act 

proceedings under Land Acquisition Act , 
for probate or letters of administration 
of Income-tax officer 


I (a) Matters directly and substanlialfj: in issae 
alleged by one parly and admitted or denied expressly or impliedly 
by the other, Exp. Ill 

compromise not accepted by Court docs not create any estoppel 
declaratory decree, when operates as res judicata >>> 

. . ,.'n.Pa«itio.i suit docs not bar a subsequent suit forparlition 

decree wholly in tavour of a party, no issue decided 
against him can operate as res /iidicaia 


123 


w 


102 


lOI, II5 

97, 225 
126 
127, I2S 
129 
127. I2S 

ro5 


116 


II5. 116 
145 
99 

127, I2S 
1 23 
I2S 
93 

129, 193 
139 
129 
139 
193 


113, 117 
135 
223 
222 

... HI 
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Pa(!i: 


Resale 

in default of deposit of 25 per cent, by purchaser [O. 21, r. 84] ... 1737 

in default of payment of purchase money by purchaser [O. 21, r. 86] .. 1743 

proclamation for resale in default of payment of purchase money [O. 71, 

r. 87] ... ... 1744 

Reside 

meaning of "actually and Voluntarily resides" ... 273, 276, 279, 292 

arrest of person residing outside jurisdiction in cases other than execution 

of decree [s. 130] ... .•• '542 

residence and appearance of party in person fO. 5, r. 4] ... .. 1166 

residence and attendance of witness in person [O/ 16, r. IP] ... 1409 

security for costs in case of residence outside .British India [O, 25, r. I] ... 1534 


Res judicata 

Sub-fieadings: — General; I (a^ Mailers direcil'g and subsianitall^ in 
issue, (b) Matters not directly and sabsianlialty in issue, (c) Matters wdicfi 
migfit and ougfit to fiave been made a ground of defence or attach; 
II Parties to tde suit; III Litigating under ide same title; IV Courts 
competent to trs sued subsequent suits; V Heard and finaltsi decided; 
VI Relief claimed but not granted. 

General 


II2, 


award when operates as 

refusal to file an, docs not bar a suit to enforce the award . 
cause of action— I (c) 

claim cases under O, 21. rr. 58, 97, 98, 100, 102, 

effect of orders in .... 

Courts competent to try subsequent Issue— sub*heading IV 
constructive, meaning of 
cross suits 

decisions of English Courts can be referred to ascertain the general 
principles of 

direct, meaning of ... * II2, 

distinction between the present and old section 
res judicata and estoppel 

doctrine of, (s, II) . . . • 

applies in principle to execution and other 

proceedings ... 57, 128, 211, 

interlocutory orders and consent decrees 
is based on two principles (I) public policy and (2) hardship 
to individuals ••• 

IS no way opposed to the spirit of Hindu law _ .•• 

applies to all stages of the suit till it is finally decided and 
not confined to the first Court 

should be liberally construed ••• 

construction res iudicaia should be strictly construed 
does not apply unless the identity of the subject matter of 
the two suits is clearly established . . ^ 

essential conditions for a pica of 
estoppel by judgment 

execution proceedings, ordeis in, that operate as 
that does not operate as 

principle of constructive res judicata has not been 
applied to 

decision on a question of law in, operates as 
illustrative cases 
Explanation I 

II 

III 

IV 

V 

VI 
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129, 131. 


199 

199 


117, 129 
126 

96 

II7, 129 
95 
99 
or 

221, 451 
135, 220 

9S 

57 

126 
. 58 

118 

nr 

99 

225 

2ir 

2f7 

212, 217 
219 
211-217 
126 
126, IS4 
117 
136, 144 
20S 
168 


122 
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Res judicata (CertJ.) 


forncT juit, mcaiirc < I 

further suit barred It Rite* of CesJc t* Ut 
heard and finally* decided —.^T* »tl* l>e>Jiec v 
intcrUvutCrt)- orders «ben r.- I'l ii l*’C 

sanejurt 

is«uc— sub-hcadme I foj (/) and Ui Wlo» 

judcnenl opaates It way ct c»lorr<t 

as treards all Tnd n;» whuti e*c c«*crti>1 
10 sustain the judenent ... 

litljatinj; under sane title— dsv sub-bcaJ-nc III 
matter in issue— iVesLl'-he.*! lines 1 (t) and (c| 

parties $ub-h:adin4 11 I'clow 
plea of. cannot be laVen (or the firit time lo leconj 
appeal or In res tew 

Is not depended upon the merits of the 
teasens cum for a particular concljiion 
principle that the same cause cannot be twice 

agitated is of ct^cral application and net tm ted 
by the specific words of the code 
Relief claimed but net cranted -.Vo sub-headin; Xt 
section fl applies to two classes of cases. <t) 

identity of the suWect*nattcr nnJ (J- identity 
of issue 

docs not coscf alt cases of estoppel bs 
judement 

applies to suits and not to appeals 
suit in s. II whether includes appeal 
surt in connection with O. 2. r t 
suits tried together 

suit for redemption whether barred by decree tor 
redemption in previous suit 
summary dismissal of a suit on (he giound of. i» b.nd 
if all the conditions requisite for the application 
of the rule is not stated m the plaint ... 

to find out whether the question is rci /tidicotJ 

or not reference is to be made lo the 
pleadings etc 

substance of the previous suit and its form 
should be looked into 
two judgments taking different issues, latter 
operates as 

two suits tried together, one judgment and two 
decrees, appeal from one. whether barred 
two appeals, abatement of one, effect of . . 

but one second appeal whether barred 
waiver of the plea of 
what arc not suits: — 

application tor review 
under s. 105 D. T. Act 

proceedinss under Land Acquisition Act , ■ 
for probate or letters of adinfnistration 
of Income-tax officer 

1 ta) Matters directls atid substantially; In issue 

alleged by one party and admitted or denied expressly or impliedly 
by the other. Exp. Ill 

compromise not accepted by Court docs not create any estoppel 
declaratory decree, when operates as res /udicata ... 

in partitioii suit does not bar a subsequent suit for partition 
decree wholly m favour of a party, no issue decided 
against him can operate as ret /i/cfi«7/a 
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137, f2tt 
fN 
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115. II6 
145 
90 

127, 128 
I2S 
128 
03 


129, 198 
129 
129 
129 
108 


II3, 117 
125 
222 
222 

111 


123 



coDi: (»F CIV1I4 niorEDUJu: 


I’Aci; 


115, 116 


125, 126 
125 
125 
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Res judicata {Conid) 

alone is wholly insufficient for showing what had been 
' heard and finally decided 

cx pacie, when operates as res judicata 
for rent whether conclusive as to the relationship of 

land-lord and tenant ... 118, IIP, 120 

not conclusive as to rate of rent ... ••• HP 

not conclusive on the question whether B. T. Act applies ... HP 

on bond is not conclusive as to the respective liabilities of the 

debtors amongst themselves In a suit for contribution ... IIP 
on consent or compromise raises estoppel ... ... 124 

cannot be taken to decide every point which ought to have 
been pleaded as a decree on the merits must 
in suit under s. 92 cannot bind the whole public 
s, II does not strictly apply to 
directly and substantially in issue, meaning of 

"substantial'' may not mean 'essential' or 'necessary' 
elements to be considered to find out whither a matter has been sub- 
stantially in issue ... 110/ IH/ H6 

facts admitted and forming the basis of a decision though no issue . 

framed, cannot be re-opened ... I^ 

finding by necessary implication is no less potent than an express one ... 116 

on a particular Issue not forming the basis of a decree may 
hz res judicata ... . 110,116 

on a particular issue not forming the basis of 0 decree but 

made in spite of It, Is not res judicata ... HP, IIP 

on a point or on some points Is res judicata in a later suit on 

the same grounds with some more relief added to them ... 106 

though unnecessary if embodied In the decree, will be 
res judicata - . . , .. 

on an evidentiary matter which has been directly and substantially 
In issue between the parties, though not covered by the 
prayers in the plaint will be res judicata in a future suit 
relating to the same matter 
identity of Issues, though subject matter different 
question of adoption 
abatement of rent 
area or rate of rent 
construction of will or its validity 
khas or lakhera; 

proprietory right of an estate of which 
malikana is claimed 
satisfaction of bonds 

self acquisition >>> 

status of tenant 

title in cases of recurring liability 
validity of mortgage 
identity of subject matter 

causes of action different 
Explanation V 

is essential in cases of constructive 
res judicata 

suit for same money but on a 

different ground, barred . . 

suit for perpetual injunction which had already been given 
in the previous suit barred 
suit for redemption In face of the previous _ ,^5 

decree once granted, whether barred IW. *'•" 

to be determined not only by the decree jj- 

but also by judgments and pleadings ... 
incidental findings when operate as res judicata ... ••• 

issues, three kinds of ... ... * * 


106 

106, lOr, lOA 
.. 105 

... 12:1 

122 , 123 
97 , 103 , 105 
106 

106 

105 

... 104 

106 , 123 
109 , 112 / 

106 

■” lOI 

130 


117, 131, 132 
105 
ICO 


121 
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Res judicata {CcntJt 

issue of law ... tOl 

decided ease canneu be iC'Opencd on the that 

the law has I'Ctn changed ... ... 103 

decision based upon nn cironcotis 

admission on an. by a pleader i» not 

binding on the p.sfty .. ... >02 

cifontous decision on a pure sjuestion 

of law is not roj fttdiCsifj when the causes of 
action are different ... 102 

on the maintainability of appeal is no bar 

to an appe.il in .mother proceeding 103 

on the question of jurisdiction is not bindin;; 

on the patties ... t03 

point of law directl)' affecting the tights 

in litigation is a matter in issue ... >0A 

question whether a decision is erroneous 
or eonect has no beating on the 

question whether it operates as .. .. >01 

issue of fact or issue of fact and law, erroneous 

decision on. operates as . lOf, 103 

question of genealogy .. . ... lO^i 

construction of will ... 103 

issue left open ... Iff/ >>^ 

wrongly omitted to be decided ... ... II4 

ludgment based on findings on tw'O issues, both the findings will 
operate as res /udteata, although one of them will be 
sufficient to sustain the same ... . Iff, 113 

on a question raised by the pleadings and arged and if both 
parties invoke the opinion of the Court thereon, the judgment 
operates as estoppel, though no issue was fromed on the. 
question (dee constructive rei /adreo/q) ... .. 116 

one in two suits, but two decrees, appeal from one and no 

appeal from other, whether appeal barred ... 127, 128 

two, the latter operate as res fudteafa ... ... 90 

obtained against one of several joint.contractors, if bars a 
subsequent suit against Others 

matters brought in originally as ancillary or incidental but dealt with and 
decided as if it formed a direct and substantial issue is a 
collateralfy or incidentally' in issue 

binding character of a mortgage in a suit for possession 
dismissed on the ground of limitation 
relationship of landlord and tenant in n suit for rent which 
was dismissed ... 

boundary between two villages in a suit for some land 
boundary of a plot of land in a suit in which it was not 

in issue ... ... 113 

not arising directly upon plaint, or which might not have 

been necessary or proper one to be tried, but were put in 
issue without protest by either party and decided, decision 
will operate as rjj mdicala ^ ... ... I09 

on which a finding has been arrived at, which is not necessary 

' ' ’ ' and IS not the basis of the decree 

t, cannot be said to ha\'c been 

... ' no, 200 

matter in Osurt, Is not res {udicala 111, 114 

her argued or considered 
appeal dismissed, is res judicatj 114 • 

rate of rent and area in rent suits, whether a matter ... 122, 123 

remark in the nature of obiler dictum which is not the basis of the 

decree cannot operate ns res /rirffcofa ... 114 

title in rent suits, whether a matter . . IC9 112 120 I2’ 


223 


112 


II2, 113 


125 
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Res judicata (('o/j/i/.) 

title in ejectment sultS/ whether a matter ... ... I2I 

suit to set aside a decree on the ground of fraud and collusion, no 

question of tes judicata ... 119, 165, 20S 

{b) Matter rjot 'direct!;? and substantialls in issue in tbe previous suit 
decisions or irrelevant matters ... IC6, J09 

dismissal of an application to set aside an ex parte decree is bar to an 

application for the rectification of the decree ... ... lOS 

dismissal of a former suit for recovery of possession for failure to 

prove defendants tenancy does not bar a subsequent suit for 
ejectment . ... ... IC8 

of a claim of title by adverse possession, effect of 107 

of a suif under s. 77 of the Registration Act, effect of — 107 

cc parte decree for rent with interest, effect of ... . . 107 

general conclusion on a question not arising directly is not 

res judicata ' ... llfj II2, II6 

where there is no identity of the substantial issues in the two suits, the 

rule of res judicata does not apply ... ... lOS 

(c) Natter wfUcH mig5f and ougbt to fiave been made a ground of defence cr 
attach 

causes of action, when same ... 1*^/ 

when different ... 130, I3I, 146 

Explanation IV applies when there is Identity of the subject matter • I3f/ |5- 
when there Is identity of causes of action ... •• f'*® 

does not apply when /aw prohibits certain things to be 
done ••. ' 

should be read with the words "heard and finally decided"— 137 


exceptions to the rule 
fiction of law 

matters constructively in issue, illustrative cases of 

determinatien of such is possible by references to 
provisions and O. 2, rr. 1-5 
'might and ought', m.anlng of the expression 
mortgage suits and Exp. IV ... . 

test for determination 
II. Parties to tbe suit 

assignee when estoppel by judgment against assignor 
auction-purchaser is representative of execution creditor 

is not representative of the judgment-debtor ... 
is bound by previous decision between decree-holder and 
judgment-debtor \ , 

is bound by the findings In mortgage suit .. • . 

at revenue sale does not claim under the defaulter 
at Patni sale docs not claim under the patnldar ' 
benamdar, decree against, when binds the beneficial owner - 
co-plaintiffs, res iucitcata as between * • ... 

co-defendant and pro forma defendants, rcj judicata as between 
decree passed without jurisdiction js a nullity 

donor, decree against, not binding on the donee If suit instituted after 
the gifts 

executor and administrator, decree against, binds the estate- ■ 

Explanation VI 

applies, wlicrc 

and manager of Hindu joint family 
and Or. I, r. 8 

meaning of "private right claimed in common" 
meaning of "bona-fide" In 
refers to representative suits 
summary of ease law on 
wlicrc docs not apply 


130, ISI, 132 
... 129 

133.135, 133-141 

I3f, 135, 148 
132, 134 
144 
IS3, ISS 


I5S 
J53 
153 

163 

159 

153 

154 

164 
154 
154 

165 * 

164 
162 
J6S 

'■ 169, 172 

169, 174, t75 

170, 175, 177 

160 

‘ 170 

170, 172 
... 177 

I7I 
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Res judicata (tVn/./i 

fraudulent and colluiixc dccicc, ncslc of impcachinf it, when set up ns 
rcj /ud/wfj 

Hindu widevT, decree asamst, when binJi the fcversioncfs 

decree on comproniisc or award nfalnst, liow far binds 
, the resersteneri 

•nters’cners, rci against 

judgment'oeditor is not rcrrescnlati'c of the judgment-debtor 
judgments not infer pjtics are admissible in csidencc 
Vamarsan of Malabar tarvend, dcaec against. Is binding on the 
members of the tatw^d 
lessee claims under the lessor 

IS not bound by the result of n suit against lessor 
instituted after the lease 
docs not claim under the lessee 
life interest docs not represent whole Interest 
lis pendent 

manager of joint Hindu family, decree against, when binds members 
Mitakshara son docs not claim under his father 
mortgagee, if bound by the dcciec against mortgager 
mortgager, whether bound by a dccission as to title to property against 
mortgagee 

patty under whom they or any of them claim, 
meaning of the expression 
include a patty in a previous suit 

under $. 92 vsho made the same cbsptile ns 
to the existence of the trust 

decision against a, will bind the Interest acquired from him 
subsequenty as also all subordinate interests represented 
by him whensoever acquired 
illustrative eases as to 

represents all Interests owned by him at the lime of the suit 
as also the interests belonging to others which arc 
subordinate to his 

to a fraudulent and collusive decree Is bound by it 
where all the parties in 2nd suit claim under one party 

In 1st suit ... •.! 

parties in partition suit 

privity, ground of, is property and not personal relation ... 
three classes of 

pro forma defendant when bound by a decision 
registered tenant, decree against, binds unregistered 
tenant and transferee 
res fudicafa only when parties arc same 
shebait, decree against, when binds his successor 
trespasser decree again person subsequently found 

to be binds the real owner when no fraud 
wrong heir, decree against, docs not bar a subsequent 

suit against real heir .. ,,, 

III. Litigating under itie same title 

identity of title and not identity of the subject-matter is necessary ... 
illustrative cases , • 

meaning of 

suit under s. 9 of Sp. Relief Act and regular suit for possession 

IV. Court competent to trs sttefi subsequent suit. 

appellate court finding of, is finding of the first Court ... ... 

competency is to be considered with reference to 

the date of the institution of the first suit .. 
meaning of 

of the original Court and not of (he 
appellate Court 


I’.tiil 


165 

153 

165 


162 
152, 163 
158, 164 


150 

151-154 


152 
157 
150, I5I 


I78-I80 

177 


127 


ISO. 182 



roDi: or rivn. pRormunn 


Pa«i: 


Res judicata (Cb;i/rf.) 

concurrent jurisdiction, meaning of 

territorial jurisdiction not necessary ••• 

Court of exclusive jurisdiction, decisions of 
Court of first instance must be competent to try 

all the Issues raised in the subsequent suit 
decision In claim ease under O. 2i, r. 00 Inrespect of property in 
value above jurisdiction is not 
inS C. Court suitswhen res fudfeafa 
of Criminal Courts how far res judicata 
orders under s 145, Cr. P. Code 
of arbitrators when 
of Income-tax officer is not 
of Liquidating Court when 
of Mamlatdar's Court 
under chapter X of B. T. Act, when 
illustrative cases 

under Dekkhan Agriculturists Act 

Land Acquision Act . . 

Probate and Guardian and Ward's Act 
Public Demands Recovery Act 
Oaths Act ... 

Explanation II is new 

finding In a suit under s. 0 of Sp. Relief. Act 
as regards possession is res judicata 
has no retrospective operation 
has set at rest conflicting rulings 
incompetent Courts 

joinder of causes of action for swelling valuation 
judgment of the 1st Court, though not res jadicc*a 
is admissable in evidence 

Mtinsif decision of, not birtding or Sub-Judge ... 

order as to possession under s. 40 or 42 of the 

Agra Tenancy Act ... 

preferential jurisdiction 

Revenue Courts, decisions of, within its exclusive jurisdiction arc 
res judicata 

on questions of title are not ... 

on genuineness of document 

on measurement under s. 18 of Act. VII of 1869 is 
conclusive and binding 

on title under proceedings under Act. XIX of 1873 
are binding 

‘ decree for rent of, docs not operate as res judicata 
on a question of title 

Settlement Courts, decisions of, as to cxproprictary lands Is binding 
as to status of a tenant when binding 
valuation of property made different does not take away the plea of 

y. Has been Heard and finailx decided 
abatement of suit or appeal under O. 22. r. 9 is no bar to a fresh suit 
decision based upon technical points do not operate ,as 
dismissal of a suit as premature docs not operate as 
default in appearance 

failure to pay process or Commissioner's fees 
failure to give security 

for want of jurisdiction or cause of claim docs not 
under-valuation 

want of successive certificate etc. 
of an application In insolicncy docs not bar a fresh application 
under O. 2. r. 2 of (be judgment-debtor bars a 
siil«cqiicnt Milt for the recover^' of money 


183, 186 

183 

ISI 
193 
193, 194 
221 
198, 199 
198 
I9S 
198 
I9I 
191-193 
198 
195 

... 195 

197 

198 

... IS4 

IS5, 193 
185 

185 
184 
f82 

.. 184 ' 

181 

184 

.. 184 

186 

186, 188 
186* 


I8S 

.. 187 

191 

. 190 

I8I> 183 


206 
203. 204 
205 

205 

206 
206 
204 
206 
206 
208 
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Page 


Kes Judicata (ConctJ.) 

final decision, meaning of ... 

decree of the appellate Court is the decree In the suit 
effect of films an appeal 

fudsment fiable to appeal is only provistonai and 
not operative as res jadicata 
issue not finally heard and decided, no r<*s iadtcaia 
issues on title and oral lease, suit dismissed for failure of lease 

title and adverse prossession, 1st. Court decreed on both, 
appeal Court confirmed the decree in issue of title and 
Question of adverse possession not argued or considered, 

' the question must be taken to have been finally decided ,. 

matters that are deemed finally decided ... ... 

matters constructively in issue need not be "heard and finally decided” 
meaning of "has been heard and finally decided” 
obiter dicta Is not binding 

objections to an award filed and then withdrawn and dismissed, 

can not be the subject matter of fresh suit ... ... 

order rejecting a plaint, if res judicata ... 

memorandum of appeal 

plea taken and abandoned and suit decided, a fresh suit to enforce 

the plea is barred ••• ... 

relief refused on the ground that it was not claimed does not > 

bar a subsequent suit for the same ••• 

rej judicata by implied decision 

summary dismissal under $. I5I Is no bar ... 

where a Court refused to consider a question and ft was not fTnaify 
decided, the matter is not ret judicata 
when there was no real contest as regards title, the question of 

title h pot res judicata ... ... 

withdrawal of a suit or appeal without permission is barred 
Ul. Relief claimed but not granted. 

Explanation V 

Court directing separate proceedings to get further relief, subsequent suit 
for same not barred 

decree for possession without mesne profits 

partition without mesne profits ... 

partition of a portion of the property ... 

effect of withdrawal of a suit without permission, on the relief claimed 
illustrative cases 

mesne profits before the date of the suit and mesne profits after the date 

of suit, distinction between ... 20S, 209 

relief claimed must be substantial relief and not ancillary to the main 

- relief ... ... 208,209 

must be such as the Court would be bound to grant and not 

discretionary v^ith the Court to grant ... 208, 209 

Respondent 

cross-objections [O. 41, r. 22] ... ... 2361 

dismissal of appeal without serving notice on (O. 41, r. 11 (I)] ... 2342 

power of appellate Court to add person interested in result ol appeal 

[O. 41, r 20] ... ... 2334 

power of appellate Court to vary decree as regards respondents who may 

not have filed cross-appeal or cross-objection JO. 41, r. 33] ... 2423 


200 

200 

200 

200 

107, 114, I3<5 
... 103 


114 
203 
138 

199, 200 
199, 206 

115 

.. 207 

207 

II4 

II4 
1S7, 138 

208 

108, II; 


20Q 


211 
209 
209 
209, 222 
2II 
209-211 


security for restitution of property taken in execution of decree [$. 145 (ft"!] 
restitution of property taken in execution pending application for stav 
to. 21. r. 26 (24] ... ... 

when can be ordered [s. 144] ... .** 

129 



('.ohn OF CIVIL pr»ocEt)unfi 


{Restitution {ConclJ.) 


Pack 


order for, may include order for refund of costs and payment of interest, 

damages, compcrrsation and mesne proRts fs. ... 9SS, P70, 97J, P73 

suit for, barred [s. (2)] ••• .. P56, 973 

principle of the doctrine of ... P56, 964 

history of the law of .. ... P.79 

proccaure on an, application for ... 960 

appeal lies from 'an order of [s. 2 (2)} ... ... 14, 976 

"Varied or reversed ", whether means varied or fcvcrscd by a superior Court 962 

"Court of first instance" meaning of ... -. 963, 964 

inherent power of the Court to make ... ... 966 

"or otherwise." meaning of ... ... 964 

"parties" in s. 144 whether includes their representatives whether by 

assignment or dc\’olution ... . . 9^ 

condition for restoration ... ... 972 

proceeding under s. 144 whether a proceeding in execution ... ... 975 


Restitution of Conjugal Rights 


mode of enforcing decree for [O. 21, r. 32] .. ... 1607 

form of decree in suits for restitution of conjugal rights ... ... 1607 

execution of decree for fO. 21, r. 32} ... ... 1607 

disactien of Court in executing decree for fO 21, r. 33] .. ... 1612 

periodical payments by husband in execution of decree for wife [O. 21, 

r,B3 (2)-(3^1 ... - 1612 


Re*Transier 

of suit, appeal or ether proceeding from one Court to another fs. 24 fl) 

(t) (m)l .. .... 303 


Return 

power of Court to order [s. 301 ... •• 312 

of Memorandum of appeal [O. 41. r. 3] ... ... 2315 

of pknint to be presented to proper Court [O. 7, r. lo (I) ... ... 1261 

procedure on returning plaint [O. 7, r. 10 (2)1 ... ... 1261 

return by appellate Court ... ... 1264 


Revenue Court 

is a Court of Ci\il jurisdiction 
application of C P. Code to s. 5 
definition of s. 5 (2) 

dcCTCcs of, to be treated as decrees of Civil Courts ... ... 

s. 63 of the Code could not be applied in case of conflict between a Ovu 
Court and a 

5. II4 (review) and O. 47 docs not apply lo Kevenue Court proceedings ... 
when subondinatc to High Court ... 

decrees of, when transferred to Civil Court for execution arc to be treated 
in all respects as If thc>’ were passed b>' a Court ofGvil jurisdiction ... 


1720 

42 

43 

43 

44 
S40 
S56 

1720 


Review 

eases in which a part>* may apply for review 1$, 1141 

grounds on wiiich a party may apply for review (O. 47, r. I] 

petition of review involves three stages 

tiling of apcMTal pending application for review 

review of Small Cause Court decree 

tevievv of ex parte decree 

review’ from order of dismissal for default 

tetiew’ of consent and compromise decree 

discovery of new and important matter or evidence . ... 

130 


*250 f. 


SAO 

2494 

2495 
2407 
2493 
2493 
24C9 
25 ^ 
2522 



INhKt 


Review {CcndJ.) 

decree rendered ineffectual by rc\xrsal 

mistalc or enct orpareni on the face of the record ill 

for any other suffioent reason 

ncT^' exposition of law by Privv Council, full Dench or Div.’ Dench 
roicw by minors 

rcMcw of fodjment in Letters Potent appeals 

order made by one Judjc cannot be set aside by another Judje 

Court fee on application forrcxicw 

to whom application for review may be made [O. 47, r. 2]... 

form of application fot revnew JO. 47, r. o| 

where application foi resiew reiccted [O. 47. r. 4 (1)1 

where application granted [O. 47, r. 4 t2)J 

previous scrsicc of notice necessary' 

sufficient ground for review 


25(U 
2SC5 
250S 
2512 
2515 
25rj 
2515 
2515 
2517 
25 JP 
2520 

2520 
XA, 2522 

2521 


appfication for res-iew in Court consisting of two or more judges [O. 47, 

... ... 2523 

where Court is equally divided, application to be reiccted (O. 47, r. 6] ... 2524 

order of rejection not appealable JO. 47. t. 7] ... 2525, 2526 

objections to order granting appfication [O. 47, r. 7J ... ... 2525 

order granting review is appealable ... 2523, 2527 

seconcf appeal from order passed in appeal under [0. 47, r. 7] ... 2528 

review granted without jurisdiction ... •... 2521 

registry of application granted and order for rc.hcaring (O. 47, r. 8J ... 2532 

effect of grant of review on original decree ... ... 2533 

bar of certain applications [O. 47, r. Pi ... ... 2533 

second application for review' ... 2533 

application for, is not a suit within the meaning of s. J1 ... ... 22P, IPS 

power of Insolvency Court to reivew' its order ... ... 2493 

power of Revenue Court to review Us order ... ... 2498 

Commissioner appointed for faking necounls cannot review his report after 

it Is submitted ... ... 2515 

limitation .. ... 2510 

death of a party pending review ... 252.3 

what questions inav be gone Into after grant of ... ... 2533 

revision against order granting or refusing ... ... f;95 


(s. 115) 

acting illegally or with matcriai Iricgularity In the evcrcisc of 
iutisdiction [eh fc)] 

application for revision enn be trcatc»f as nn appenl 
appeal, whether can be trcnle\! ns a petition fs>r ... 

arbitration award, powers to liuerfeic w'Uli deereci or ofdeis 
passed upon. 

Collector's power to move the High Couit In p.iti|wr suits 

construction of cl. {»),(!’) nmUe) ... 

Court cannot be s.ild (o have HCted "fifegalit’ <*r with (iiafcrhil 
itceguiatUy" In the exercise of Ms |iiil>div'tloii simply Kvmue 
it has arrived at 11 wroiiQ decIsKsn In deciding n qiiesilon 
Courts subordln.ntc to High Court ... 

defay fn preicntlns rcvlsloi) peUllort ... 
distinction between airj^elhite Mini revUlonal l*‘)weis ... 
exercise of Iutisdiction by a Court not Vested In It by law (cl. a) 

frcsh^petUlon^for, after ilisnilisiil for ilefault of the flnt 
cross and palpable error ol law' aniounts Jo^ error |mUdictlon 
grounds on which revision may be granted (i, ||,t) 
ftioh Court nray of Us own motion fall lor record ■ 

High Court's pow'er In revision to Investigate lacti <,. 



, CODE OP CmL PJIOCEDURE 


Revision (Condd.) 

High Court's posx’cr to interfere with drscretionary powers of 
subordinate courts 

to revise tbe decision of Settiement and Survey Officers 
Superintending power under the Government of 
India Act or s. 15 of the Charter Act 
High Court's rcvisional powers in cases under Bombay Mamiatdar's Act 
Bombay Reg. I! of 1827 

High Courts' rcvisional powers In cases under the Chota Nagpur 
Tenancy Act 
in claim cases 

In cases under the Curators' Act 

Guardian and 'X'ard's Act * ... 

Land Acquisition Act 

Madras Rent Recovery Act etc. ... 

in pauper suits 

Presidency Small Cause Courts' Act 
Provincial Small Cause Courts' Act ... 

Provincial Insolvency Act ... 

Religious Endou'ment Act 

Rent Acr X of 1859 ... 

Specific Relief Act 

in miscellaneous cases ... 

High Court will not exercise its rcvisional power when another remedy 
by separate suit or by way of appeal Is oper) to the applicant 
"If no appeal lies", meaning of 
improper and wrong exercise of inherent jurisdiction 
interlocutory orders when subject to ... 

meaning of "case" and "record of anv case" 

"Court" 

mere error of law or erroneous view of iaw Is not ground for revision 
object and scope of s. 115 

objection as to jurisdiction cannot be raised for the first lime m 
revision . ■ 

order allowing or disallowing application for rateable distribution 
amending issues, pleadings etc. 
or refusing to amend a decree or clerical error 
granting or refusing to giant rewew ... 

permitting withdrawal of suit 
restoring suit dismissed for default ^ .»• 

setting aside or refusing to set aside an auction sale 
Older of a single judge refusing application 

for revision, whether appeal lies against ... 

pendency of an appeal before District Judge does not 
bar an opplicatlorr for rcsislon to High Court 
provided no appeal lies to High Court 
refusal or failure by a Court to exercise jurisdiction 

vested in it by law (cl. (b)] •« 

remand order, revision against ••• 

review order granting or refusing to gra^t ••• 

sanction to prosecute, High Court's power of revision 
in cases of 


Right to future Maintenance 
cannot be attached [s. 60 (u)J 
annuity is not a 

m»in(cnance allowance cannot be attached 
until it has become due 
Right to Personal Service 
not liable to attachment (i. 60 ( 
what is 
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916 

905 


918 

910 

910 


909 

901 
904 

907 

904 

910 
90f 

908 

905 
907 

902 

909 
909 
921 


861 

m 

884 

891 

854 

856 

87S 

852 


878 

915 

912 

911 
895 

913 

912 

914 


871 

895 

695 


514 

532 


533 


5J3. 


525 

525 
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Rifht to Worship 

scTt to estsVTrsh. 1»c$ 3^ 

ca-not bcattachc-i , * 

saTe or nortfapc of rclifiotf^ ofTK-ci* 

«v\ Sir 

Right to Sne 

no abatcnent b^- p3rt^-*$ death if tijiht to $tfc 

soni^-es [O. », f. I] ... ... tp.17 

Right to Begin 

ncanifig ef ... 14W 

rlairitiff, when, has the njht to beem lO. IS, r. I) ... *>• I4J6 

defendant, when, has the right to l^in fO. IS, t. t] ... ... !4M 

uhere borden ef prowng some of the Issues lies oi> 

the other side (O IS. r. 9l »*. ... I4J7 

at hearing of appeal [O. 41, t. IS) ... ... J3J“ 

Rules 

constitution of Rule Committee In certain pfoxlnecs («, IM> .., OiS 

definition of, [s. 2 (IS)) ... ... 08 

distinetion between Sections and Rules ... .., 7 

further suit barred by. ^s. 12) ... ..i 

High Court has no power so to frame the rules as to over>tlde llie 

pros'isions In the body of the Code or ilic Letters Patent P2S, 031 
to frame rules for their original civil proceditic so ns 

to over-ride the piovisiOi.s of the Letters Patent (s. 139) 031 
to over<ride the provstons of the Limitation Act m 933 

matters for which rules may provide (s. I3S/ ... 931 

old rules In the original side not affected by (he Code •«. ,.t 933 

power of chartered High Courts to make rules regulating llieir 

own procedure and the procedure of courts siibjcct to their 
lurisdietion (s. 133) ... >>> 927 

not inconsistent with their letters Polenl, ns to 

their original civil procedure (s. 139) 933 

power of other High Courts to make rules, (s. f25) .1. 980 

as to matters other than procedure ($. IBO) ... 934 

publication of rules (s. 127) ... ... 931 

Rule Committee to report to High Court (s. 124) n. 930 

rules framed by High Court as to grantlntr leave (o sue persons 

outside jurisdiction In (he Presidency Small CaUsc Coiirt, ore 
ul/ra vires •.. >•* 933 

authorising the Master or Rcghlror lo grant leave 

under $. 12 of the LeKers Palen(< arc lil/ia virer 933 

rules that bar fresh suit In respect of the same cause Of action •“ 277 

rules lo be subject (o approval of authorities (s. 126) ..i ... 930 

Ruling Chlefs~^ee C/5/e/s 

Style of, as parties to suits ($. $7) ... ... f'36 

Sale 

(I) Sate Generally 

adjournment or stoppage of sale )0. 2f/ r< 09) ... f7f6 

reasons for, to be recorded by the officer conducting the Sale ... f/i7 

to specified day and hour, effect of omission lc» Specify 1717 

rule applies to safe under O 31, t. S of morlpaged pfoperty ... |7I8 

when fresh proclamation necessary ... ../ |718 

appeal, whether lies from an order under O, 21, f< 60 m I712 

lies from an order under O. 21/ 7. 7l ... 1773 

application for order for sate te» be signed nno verified [O. 21, 
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Sale (Confd.) 


1’a<5r 


1719 


1701 
1701, 1740 


1701 


1701 

1702 


1702, 1703 


1723 

1727 


bcnami sale— 6t’<7 Denamidar 

by Collector, provisions of 0/21, rr. 63*69 do not apply to sales held, 

[O. 21, r. 70] f... 

See also Collector 

by whom conducted and how made lO. 2i, r, 65] 

misrepresentation by the officer conducting, effect 
person conducting the sale has discretion to 'decline the bid 
if price offered be very inadequate 
receipt of sale price by the officer is the receipt ' of assets 
by the Court -within the meaning of s. 73 
contents of proclamation of sale [O. 21, r. 66 (2)] 

shall be drawn up after notice to the parties [0. 21, 

. r. 66 (2)1 

decree-holdcT not to bid at sales without Court's permission [O- 21/ 

r. 72] ■ ... 

sale to, without such permission is not ipso facto void 
liable to be set aside on application of any person whose 

interests arc affected by the sale [O. 21, r. 72 (3)1 ...1723, 1726 

liability of decree-holder for all costs and deficiency of 

price in re-sale [O. 21, r. 72 (S)] , ... -1723 

suit to set aside is barred by s. 47 ... — 1^27 

decree-holder purchaser's amount of decree ' 

may be taken as payment of the purchase 
money (O. 21, r. 72 (2)] 

[O. 21, r. 85 proviso.) 
may be set off subject to provision 
of 5. 73 

R 72 A. of Bombay High Court docs 

not apply to the original side ... 

failure to pay poundage fee, makes him a 
defaulter under O. 21, r. 71 and not 
O. 21, rr. 84 and 86 

defaulting purchaser answerable for deficiency 
on re-sale [O. 21, r. 71] 
deficiency to be certified to the 

Court or to the Collector lO- 21, r. 71] ... 
absence of certificate no bar to 
recovery 

Court and not the Collector has 

jurisdiction to recover ... 

liability for interest 

order for recovery can be made at the instance of 
the judgment-debtor or decree-holder. . ... 
rule extends to sales of moveable as 
well as immoveable property' 
suit lies to set aside an order under 
this rule 

appeal and second appeal lie from ; 

an order under r. 71 
who is a defaulting purchaser 
duty of the Court to settle the sate proclamation 
itself 

effect of sale.— all previous attachments fait to the' 
ground 

effect of statement as to incumbrance in the sale 
proclamation 

fresh proclamation fO. 2t, r. 09 f2)) 

IS illegal and void when order postponing sale 

was passed though not communicated in time 
to person conducting the safe .r. 

in contravention of 30 days rule 

131 


1723, 1741, 1742 
1725, 1742 
1728 

1740 
^1720. 1721 
1720 
1722 


1723 

1722 


1723, 1744 
1739, 1740 


1711 

1705, 1716, I7IS 

... 1701 

1715 
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Sale {CcntJ.) 


Page 


1701 

1713 


17/4 


1712 

1712 


/724, T725 


IS bound to be set aside on the firund of 
fnisrepresentation on the part of the officer 
conducting the sale 

mode of making proclamation of Sale lO. 2f, r. <S7] 
separate proclamation for each lot when 
ncccssar>' [O. 31, r. 67 (3)J 
order under O. 21, r. 66 whether iudiciat or 
administrative 
when comes under s. 47 
permission to bid may be gi\'en coupled with 
conditions 

application for permission is a step*in>aid 

of execution ... ... i72g 

no appeal from order refusing ... ... 1737 

power of executing Court to order sale of attached property [O. 2x, r. 64] J609 

Court has no jurisdiction <0 self property which fs not duly 

attached ... 1700 

disaetion of the Court to direct sale of property in portions /7D0, t786 
f. 64 docs not apply to money-decree under attachment ... J609 

sale Is obligatory in the Court ... .. jgpp 

s. 63 does not take away the jurisdiction conferred by r. 64 ... • /699 

power of the executing Court to summon and examine persons for the 
purpose of ascertaining matter to be entered in the proclamation 
(0. 21, r. 66 (4)] ... 1702, 17/2 

proclamation of sale by public auction JO. 2/, r. 66J ... ... 77^7 

proclamation shall specify the property JO. 21, r. 66 (2) (o)] ... 1705 

state time and place of sale (O. 21, r. 66 (2)] . . 1702, 1704 

revenue assessed (O. 21, r. 66 (2) (/>)) ... 1702, 1706 

inoimbrance [O. 2l, r. 66 (2)(c)J . . 1702, 1707, 1709 

amount to be recovered together with interest vp^to-^date of 

sale [O. 21, r. 66 (2) (d)l ... ... 1709 

matters necessary to know to judge the nature and value of 

property [0.-2I. r. 66 (2) (c)] .. 1702, 1709 

(1) arrear of rent ... . . 1709 

(2) whether occupancy holding ... ... 1709 

(3) that property is the subject-matter of a pending suit by 

a defeated claimant ... ... , 1709 

restriction on bidding or purchase by officers [O. 21, r. 73] 
by pleaders, when 
by Receivers, when 
imposed by s. 136 of T. P. Act 

revision against order under [O- 21, r. 66] ' — ... 

rules framed by the Local Government imposing conditions as to sales of 
interests in land which cannot be valued, in execution of decrees for 
money [s. 67] 

sale-proceeds may be paid to the party entitled to same before 
confirmation of sale 

sale of moveable property— sub-heading Safe of pfotreabfe Pcoperis 
below 

sale of immoveable property— ^cc sob-heading Sale of Immoveable . 

Property below , 

time of sale to be fixed with reference to atfixing of proclamation 
in court hours [O, 2t. r. 63] 
sale in contravention of 30 da>'s rule, effect ... 
title to immoveable property to accrue from the date of the auction 
sale fs. 65] , , , . 

value of the property to be stated in the proclamation 
court's duty In this respect 

giving two ^'3lucs as given by the parties respectively 
omission to state, effect 

-withdrawal of bid, when it can be made ... . . 


1728 
1723 

1729 
1729 
1713 


S51 

1709 

1710 
J71I 

1710,1711 

1701,1719,1733 
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Pack 

Sale (ConW.) 

(i 2 ) Sale of Moveable Property. 

agricultural produce [O. 21, r. 74] ... ... 1729 

delivery of moveable property, debts and shares sold, how made 

[O. 2!, r. 79] . , ... 1732 

growing crops, special provisions as to, [O. 21, r, 75] ... ... 1730 

irregularity in publishing or conducting sale not to vitiate the 

sale [O. 21, r. 78] ... 1731 

but a suit lies for compensation or recovery of the 

specific property by any person sustaining injury by reason 
of any Irregularity {O. 21. r. 78] ... — 1731 

suit lies for recovery of the property by the real owner ... 1732 

suit lies to set aside sale ' 1731 

what are not irregularities ... ... J732 

money-decree is not moveable property .. ... 1731 

negotiable instruments and shares In corporation (O. 21, r. 76] ... 1730 

transfer of, when sold, how made [<5. 21, r. 80] ... 1733 

public auction-payment of price [O. 21, r. 77] ' ... ... 1730 

price to be paid at the time of sale or soon after 

tr. 77 (!]] ... 1730,1731 

sale to be absolute on payment of purchase money 

[r. 77 (2)] ... ... 1730 

property to be re-sold forthwith for default of payment ... 1730 

defaulting purchaser liable for deficiency in price ...., 1731 

co«owncr's bidding to be accepted In case of sale 

of a share [O. 21, r. 77 (3)] ••• 

sale should ordinarily be held in some place within Court's jurisdiction ... 1734 

vesting order in case of sale, not otherwise provided fO. 21, r. 61] ... 1734 

what is moveable property -See Moveable Properly 


(3) Sale of Immoveable Properly 

agreement not to challenge validity of sale equitable estoppel ... 

appeal against order setting aside or refusing to set aside a sale 1792, 1802 

application to set aside sale ort deposit of sum, to pay 5 p, c to 

auction purchaser and to pay to dccrcc-holder the amount 
specified in the sale proclamation fO. 21, r. 89] . ... J745 

applicability of this rule to sales under the Rent Act ... *75r 

cannot be made or entertained unless app)»catic>n, if any, 

made under O. 21, r. 90 is withdrawn [r. 89 (2)] 1745, 1755 

Court has no jurisdiction to extend 30 days time to nnalce ' 
the deposit, but extension may be granted with the 
Consent of the parties 

decree-holder docs not refer to those who claim rateable 
distribution "* 

deposit of Gov. Pro. Notes is not sufficient ■ ... ••• 'ijl 

deposit must not be conditional ... 

formality of deposit not necessary when the decree-holder 

auction purchaser certify that the decree has been settled 
out of Court . • 

necessary parties to application — ••• 

necessary parties in appeal ... ••• .--q 

Order IX docs not apply to proceedings under r. 89 ... J „ 

revision cr appeal against order made on ... * 

recovery of costs and interests from judgment-debtor 

[r. 89 (3)] ' jyra 

Rule 89 applies to sale in execution of mortRage decrees ... * _ 

whether the rule applies to original side of High Court ••• 
whether the auction-purchaser is entitled to his costs and 

interest iucurred besides 5 p. c. ••• . VW rnno 

time within which deposit to be made (O. 2J, r. 92 (2)j *79, 

who may apply ••• ' 17^0 

who canoot apply 
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Sale (ConW.) 


Pm 


1760 

1761 

1791 
1782 
1769 
1769 
1734 

1767-1782 
1763 
1767 
1788, 1706 

1792 

1793 


1703 

J7S7 

1790 


2 ? Tm] material irrcgularriy and 

effect of the alterations in r. 90 

effect of decisions on matters following iindcr ihis rule 
fraud in puWrshmg or conducting sale 
scope of the sale 
strangers cannot challenge sale 
w’alx'cr of irregularities 

what does and \xhat does not amount to irregularities 
who may apply 
necessary' parties to 
limitation for an application to 
« hether O. IX applies to application 
Rule as amended by the Rangoon High Court 
application by purchaser to set nside 
sale on e-“ r* 
baling 

application ■■ ■ . . :nt 

application • i$ 

applicatiorj v • • , < . • of 

decree being a nullity may bcioined with an 
application to set aside under O 21, r. 90 
auction-purchaser cannot attach own his purchase except 
on the ground that the judgment-debtor had no saleable 
Interest 

bid of co-sharer to have preference (O. 21, r. SSJ 
certificate of sale to purchaser [O. 21, r. 94] 
amendment of 

application for, may be made at any time 
need not be in writing or stamped ... 

construction of 

cures all Irregularities ... 

registration of ... 

title of purchaser without 
what passes at Court sale 

confirmation of sale. Court is bound to pass an order 

when there is no application to set U aside 
amounts to a {odicial decision between 

the parties that none of the objections exists 
upon which the validity of (he sale could be 
questioned „ 

cannot be made when the dcaec 

is set aside after sale ... ,, 

judgment-debtor retains his interest • 

in the property even after sale till 
plea of bar of limitation, that (he 

application for attachment of sale was 
barred, cannot be entertained after 
stay of 

appeal or revision against order 
refusing to confirm a sale 

delivery of property in occupancy of iudgment-debtor [O. 21, r. 93] 
actual or hhas possession contemplated by this rule 
application for. Is a step-in-aid of execution 
appeal against order under r. 95 ... ^ 

by amicable arrangement . , , ... iof? 

effect of formal possession in saving limitation in suits for 

actual possession , , . ... ISry injn 

ftesh application for dclivery.aftcr resistance, whether lies ihm 

Umitation for an appheafion for ... . ^ 

separate suit for, also lies .. 


1796 

/744 

1810 

1812 

1814 

1814 

J8I0 

1813 

1813 

1813 

ISIS 

1798 


1803 

1814 

I8J5 

1818 

1818 


CODE OF CIVIL PROCEDURE 


Pagh 


Sale {Contd.) 


delivery of property in occupancy of tenant'fO. 21, r. 96] ... 1819 

otherwise than by Court is not less effective ••• 1819 

subsequent ouster gives a new cause of action ... 1819 

not incumbent on Court until the purchaser has his certificate 

of sale ... ... 1310 

limitation, effect of formal possession in saving 1817, 1820 

deposit by purchaser and resale on default [O. 21, r. 84] .. 1737 

failure to deposit, whether a material irregularity I73S, 1740 

forfeiture of deposit to Government in default of payment of 
balance within 15 days [O. 21, r. 86] 
is not compulsory ’ 

purchaser In default shall forfeit all claims to property or to 
any part of the sum for which it may be subsequently 
sold [O. 21, r. 86] 
rule in the original side of High Court 
rc-salc "forthwith,"— meaning of the word "forthwith" 
fresh proclamation not necessary for re-salc 
when decree-holder is purchaser, deposit is not necessary 
Ir. 84 (2)1 

dispossession caused by decree-holder or purchaser [O. 21. r. 100] 

Court to Hx a day to enquire into the complaint 
and to summon the person complained against 
bonaflde claimant to be restored to possession 
[0. 21, r. lOI] 

order under r. lOl when conclusive tO. 21. r. 103] 
a person claiming under r. 101 need not prove his 
title, but only the fact of possession 
burden of proof 

dismissal of application for default 
ef: patte order for delivery of possession 
limitation 

order conclusive subject to result of suit for possession 
revision and appeal 

rule not applicable to transferee pefldenfc life 
lO. 21, r. lOJl 

fraud in publishing or conducting sale 

combination among bidders not to bid against each 
other whether amounts to 

irregularities: (I) absence of attachment ••• 

( 2 ) irregular attachment 

(3) failure of the auction purchaser to make the 

deposit of 25 p. c ^ 

errors, omissions and mis-stalcmcnls in the 
sale proclamation . 
inadequacy of price 

irregularity in publishing or conducting sale 
mis-statement of value of the property In the 
sale-proclamation 
omission to issue notice 
omission to state In the sale proclamation the 
amount of rent or revenue payable 
omission to make an order absolute 
omission to beat drum , . 

omission to hold sales at the stated time and place 
13) omission to make the legal representative of 
a deceased judgement or decree-holder parties 
to the sale proceedings, when the death 
took place subsequent to attachment ... 

(14) purchase by dccrce-holdcr without permission 

(15) sale after order of postponement 

(16) sale after attachment under O. 2f. r. 53 


(4) 


(?: 


1743 

1743 


1743 

1743 
1740 

1744 


1738, 1730 
... 1827 

1827 

... 1827 

1834 

... 1831 

1832 
... 1832 

1832 

1832 
... 1834 

1833 

1833 
... 1782 

1761,1787 

1767 

I76S 

1778 

1770 » 
1778,1779 
1774 

1770 

1768 

1769 
1772 
1772 
1776 


1781 

1777 

1781 

1782 
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PVOE 


1775 

1772 


1539 


1834 


(I?) safe before expiry of 30 days 
(18) sale without fresn proclamation 
Itmitaiion for a suit to set aside an execution sale 
may be held b^’ any of the Courts within whose furlsdictton any 
portion of the immoveable propcily forming one estate or 
tenure is situate (O, 21, r. 3] 

lo all persons affected before setting aside a sale 
lO. 21, r. 9* (21 proviso] ... 1756, 1797, 1800 

notification on re-sale (O. 21. r. 87] ... ... 1744 

Orders under rules 93, 99 or 101 are conclusive subject to the result 
of regular suit [O. 21, f. 103] 
a person is not bound to procc^ under those rules, 

but If he proceeds and becomes unsuccessful, he must bring the 
regular suit vt-ithin one year 

provisions of O. 21, rr. 97 to 103 arc of a restrictive nature 
and strict compliance with them necessary . 
posponcment of sale to enable judgment-debtor to raise amount of 
decree fO. 21, r. S3I 

leave given by two Courts, conRrmation by one Court 

is sufRcient _ ... ... 

no sale to be postponed or certificate given unless the 

whole amount can be raised ... ..i 

private alienation becomes absolute against all claims 
enforceable vndtx the atiachmtet ^ 

rule 83 docs not apply to sale in execution of mortgage 


1834 

( 

1834 

1735 

... 1737 

... 1736 

.. 

... 1735 

1737 
... 1737 

... 1743 

1779 
1804, 1805 
1807 

21 , 

I82I 
... 1823 

1834 
... 1825 

IS3i 
914 
I7S8 
1788 


decrees (O. 21, f. 83 (S^J 
sanction of the District judge necessary In case of 
alienation by certiBcated guardian of s minor 
revision against order 

procedure in default of payment (O. 21, r. 86] 
proof of material Irregularity and substantial inj'ury ... 

refund of purchase money in certain cases (O. 21, r. 93] 
suit for, lies where no saleablc'interest 
resistance or. obstruction to possession of immoveable property [O. 
r. 97] 

resistance or obstruction by judgment-debtor (O. 21, r. PS] 

order under r. 98 when conclusive [O. 21, r. 103] 
resistance or obstruction by bonadde claimant (O. 21, r. 99] 
order under r. 99 when conclusive (O. 21, r. 103] 
revision against order setting aside or refusing to set aside auction sale 
sale after satisfaction of decree is a nullity 
sale on a holiday, \diether valid 
sale when complete 

Court may refuse to accept the highest bid 
sale when to become absolute or be set aside (O. 21, r. 92] 
saleable interest, want of 

Sec also Saleable Property 

substantial injury, proof of • - 1762, 1779 

suit doss not lie to set aside an order under r. 92 Ir. 92 I2)J . , leoj 

suit to set aside an execution sale when not barred _ I801 

sale held under the Public Demands Recovery Act, whether 

1802 

1834, 1835 
-.. 1835 

... 1835 

... 1741 

1741 

1742 
1742 


1738, 1739 
1738, 1739 
1796 

1794 


barred or not 

suit when barred under s- 47 See Questions Raahny to cxecuUon. 
suit to establish present right to possession [O. 21, r. 103} 
amount of court-fee in 
limitation for -. 

time of payment in full of purchase money (O. 21, r. &5J ... 

s. 148 does net authorise the Court to extend time 

time may be extended vrith the consent of parties concerned . 

when the Court is closed 
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Sale {Concld.) 

payment into Government Trcasitry is sufficient ^ 
payment to Post Office Is not 
effect of the order of set off £r. 8S ‘Proviso] 
validity of sale of immoveable property situate partly w'itliln and partly • 
without Court's jurisdiction 
waiver of irregularities 

what is immoveable property— <5(?e/mmotrcad/e Pccpecis 

Sa!e of Immoveable Propeti:^ in Suits cclatitig to Mortgages 
preliminary decree in suit for safe [O. 3t, r. 4] 
final decree in suit for sale [O. 34, r. 5] 
power to decree sale in foreclosure suit [O. 34, r. 4 (2)] — 
personal decree against mortgager for balance due 
after sale fO. 34, r. 6] 
sale of property subject to prior moTtgage 

[O. 34, r. 121 ' . 

application of sale proceeds in mortgage suits 
[O, 34, r. 131 

provisions relating to redemptioir and sale apply- 
to charge [0.34, r. 15] 

suft for sale necessary for bringing mortgage property 
to sale [O. 34, r. 14} 




1741 

1742 
1742 

271 

17S4 


2107 

2I0S 

2107 

2129 

2172 

2173 
21S6 
2176 


Sale Proceeds 

rateable distribution of [s. 7J] 


Saleable Property 

meaning of 

what are and what are not 
attachment of [s. 601 

Salvage 

assessors in case of [s. 140] 


Satisfaction 

questions relating to satisfaction of decree 
to be determined by Court executing 
decree [s. 47] 

satisfaction of decree out of Court JO. 21, r. 2] 
satisfaction in case of cross-decrees [O. 21, r. 18J 
' satisfaction in case of cross-claims under same decree 
CO. 21, r. 103 

removal of attachment after satisfaction of decree 
' [O. 21, r. 55] 

costs where plaintiff accepts deposit in part or full 
satisfaction of debt [O, 24, r. 43 
deposit by defendant in Court of amount in satisfaction 
of claim [O. 24, r. 11 - ' ' - ■ 


Savings under C. P. Code , . 

Code does riot limit or affect special or local 
laws or special Uirisdfction or procedure- . 
prescribed [s. 4] _ - 

Sec Special or local taw 


Scandalous 

application to strike out scandalous matter 
from pleadings [O. 6, r. 16) 
objection to scandalous interrogatories - 
[O. If, r. 6] 

Striking out scandalous inlcriog.itOfics [O. II, r, 71 


588 

S17 

517, 519, 1794 
513 

... 9^6 

.. 371 

■ ■ . ■ tSl8 

... 1580 

... . 1586 

■ ... I66J 

1932 

‘ ... 1930 


41 


1209, 1210 
1348 

‘.V 13.^9 


140 



iNi»i:x 


Sclicdulcd Districts 

definitions of 
extension of the Code to 

Scheme 

sctttlin>! schemes in suits eclating to public or 
religious chanties (s. 92 (t> (9)] 
application of Dcctctnc in settling schemes 

of public cliatitics 
execution of scheme decree 


Second Appeal 

Is- 

admsc possession, finding as to, is of fact in 

alloxx’ing Or disalloxx'ing additional cs'idcncc in appeal is error or defect 
in procedure 
bar of 

bread distinction between question of law and question of fact 
burden of proof, a question as to, 1$ a point of law 
construction of documents ... 

_ custom or usage having the force of taw and, 1$. 100 (o)] . 7 

decision based on evidence not on the record ... ... 

based on inadmissible evidence 

based not on evidence but on surmise or conjecture ... 

passed without jurisdiction ... 

contrary to law and, fs. 100 (<r)l 

docs not he on grounds other than those mentioned In s, ICO fs. 101] .. 

in a suit of the nature cognizable by S. C. Court, when the 
value of the original suit docs not exceed Rs. 500 Js. 102] 
error m dealing with evidence or with the question of admissibility of 
evidence is error of law ... 

as regards presumption ... 

finding on a question of fact .. 7: 

not supported by reasons or supported by bad reasons 
must be precise and clear 
fraud, undue influence, 
good faith, question as to 

grounds of 7: 

High Court, meaning of ' ... 

improper admission or rejection of documents ... 

inference from proved facts 
interpretation of leading eases 

irrelevancy of decision ... 

issue of law or usage, when not determined and [s. 100 (6)] 
misreading of trial Court's judgment 
mixed question of law and fact - - ■ ' 

negligence, wilful neglect ^c. . ' ‘ 

new ease not to be made in _ ... 

non-joinder and misjoinder of parties or causes of action 
notice, actual 

-.1 constructive . 

objection as to jurisdiction if admissible in ' . 

omission to consider important evidence is error of law ' - - ... 

to frame or try any issue or to determine any 

■ essential question of fact - ... • - ... 

order as regards review Rcricvr 

original character of the suit determines whether second appeal 
lies or not -• 

point expressly abandoned in lower Court if can be taken in 
second appeal 

power of High Court to determine issues of fact In, (s, 103] 



V.wr. 


Second Appeal {Coiicld.) 

procedure in, [s. lOS] [O. 42. r. I] 

rules of O. 41 shall apply as far as may be to 
[O. 42. r. 1] 

presentation of second appeal without copy of 
the 1st. Court's judgment, if valid 
right of a party in 1st. Court but not in 1st. appeal 
to prefer a second appeal 

inherent power of High Court to remand in second appeal 
proper or improper excrrisc of discretion, interference in 
question as to nature of tenancy 

question of law not tahen'in the Courts below vchethcr can be 
entertained in . . 

refusal to call or examine witnesses or parties 
second appeal in the following special eases relating to 

(1) account 

(2) award 

(31 contribution 

(4) declaratory suits 

(5) damages 

(0) immoveable property 

(7) marriage t - 

(8) money 

(y) money had and received 

(lOi mortgage ... 

(H) moveable property 

(12) orders in execution of decrees passed in a suit of 
S. C. Court nature 

(13) order of remand in a suit of S. C. Court nature ... 

(14) price of paddy cut and misappropriated 
(151 profits 

(16) maintenance 

(17) mesne profits 

(18) recovery of grazing fee 
(191 rent, cess and taxes 

(20) rent or In the alternative damages 

(21) suits of S. C Court nature, though questiort of 
title Involved 

(22) suits for recovery of money advanced to partnership transaction 
Small Cause Court suit below Rs. .^00, no, [s. 102] 

substantial error or defect in procedure and, [s. ICO (c)] ... 

valuation and stamp, question as to, in 
waiver, acquiescence or estoppel finding as to 


802, 2433 
2433 
2433 


2433 

2434 
',59 
752 


762 

746 

769 

769 

769 
778 

770 
772 
772 
770 
774 
774 
774 


779 

779 

777 

774 
772 
772 
776 

775 

776 

777 

778 
768 

726,744 

761 

753 


Secretary of State, 
acts ol state 

agent to receive process against. [O. 27, r. 4] 

condition precedent to institution of suit against .. 

Court may direct the attendance of person on behalf of Government 
who may be able to answer any material question relating 
to the suit [O. 27, r. 6] 
execution of decree against, fs. 82] 
fixing of day for appearance on behalf of, [O. 27, r. S] 
object and scope of s. 79 

persons authorised to act for Government fO, 27, r. 2] 
plaints in suit by or against, insertion of words "the Secretary 
of State" in place of the name and descripition and place 
' of residence of plaintiff or defendant {O. 27, r. 3] ... 

power of Advocate General to exhibit information (s. 79 (2)] 
notice before institution of suit against, [s. 80] 
notice in suits for injunction ‘ ••• 

vx'licn net necessary 


66, 617 
1975 
619 


1976 

624 

1976 

615 

1975 


1975 

6(6 

6(3 

624 

624 



i\i*rx 


SecreUrj* cf State {CcrdJi 

scccrity np? tP be rcpuirtvi frp*". trhertcr exerJtk'a 
or e-dcred rmdnff arrea! [O At. ». 7] 
sJfna'uTc atd \cnfi;atipn cf rfeadiniT' lO. 27. r. I] 
su:ti bv or against, to be inuiloted acaintt 5k‘CT«a'\* cf State 
[i- 79] 

wai\-cr cf pcltcc 

Security 

t'er ccsls cf Smi 
lO- 2J1 

apf^al from an order under O. 31. f I dees net lie 

Letters Patent, lies ... ... 

ercunds fer requirinj security- for costs 
failure cf Official Assisrtce to ph-e security (O. 22, r. S (211 
liabilit>- cf a person standlnj; surety ... ... 

may be taLen from pLiinliffs residing out of Bt5ti«h Indus and 

not posscssinj sufficient Immox-eable property in Piiilvh 
India except property itr suit (O. 2.f. r. I (l/J 
from woman pt.ilntiff siiioi* for payment of money, 

not poxscssinc sufficient immoveable property in PritUh India 
^ ^ . lO. 25. r. r (311 

mode of enforcing security bonds 
on in$oK*cnC>’ of plaintiff (O. 22. r. 8] 

order for security for eosis can le made by C'art m .nny sla^e, 
on Its ovtm motion or on npplicotton of a xlcfendant 
(O. 25, rr, I (I) ai{ 8)1 

order of dismissal for f.xilurc to furnish. (O. 2k ». 2 fO) 

may be set aside ots noilee to defendant on proof 

of sufficient eau«c which rtex-entoi fvitnixhinc secxitlly In 
time (O. 25. r. 2 (5) Wl 
power cf Court under O. 25. r. f »s xliseretfv'naix* 

'resides', mcaninfi of 

revision against order under O. 25, r. I ... ... 

'suit for money' Includes suit which will kxmU In n xfeciee f.'r 
monc)' on the relief sought 

when n person may be dex'mevl texUlIng x'«t x'f BrllUh Invlia 
10. 25, r. I (2)1 

xx'hen plaintiff Is pauper ... 

Is minor ... 

xvifhdr.nxva! of suit by plntnllH x'n fallwix* to bunbh 10. 5k r. 2 il)] 

Far Cosh cf Afipcol 

appcILate court may rc.iiilte nppelliinl l.x bunUh 
security for costs |0. 41, r. Idj 
Conscciucncc of not furnUliIng [O. 41, i. b' (5)1 
' ■ ■ ‘ - ■' ' 'ly be inrt.l.' 


:.\v 

I'jr.'f 




mi, icuo 
iccw 

1030 

iw 

l.<;.V5 

15.18 


1M4 

io:« 


IW4 

lOb) 


19.19 
1017 
1035 

10.19 

193.S 


when should nppllcntlon for seciiilly . 
power of Court bs extend time l.'r Ininlshinff *eCHilty 
For Cosh cf AppCkU to /ViVy l\*»»Kr7 
appellant to fuinlsli srciiilly f.'r costs Ol 
respondent [O. 45, r. 71 

admission of appeal on lurnisMttg secmilylO, 45, f. H) 
further security before sending rxwid to nlsY 
Council fO. 45, r. 101 

effect of failure to Rive fiiilher seetuliv |0. 45. f. tl| 
further security peiulinfl appeal to I'llvi* i'x'iincti lO. 45, r. 
rcvocalJen of necepiawe of Sffitrl{>* |t>. 45, f, 0) 

Wttrrc Fxrriilion h cUfirr or AUowwi 

security from appellant xx hen* exv.ntlon 
stayed pendinft appeal |0. 41, r. .*| 

Ml) 


iwi. 103d 
». 10.18 


2.1.17 

2'l;l7 


21 ft2 

2173 

2 174 
5174 
5170 
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Security {Concld.) 

security from appellant where execution stayed 
pending appeal to P. C. [O. 45, r. 13 (2) tc)l 
security from respondent when execution allowed 
pending appeal [O. 41, r. 6] 
security from respondent where execution allowed 
pending appeal to Privy Conucil 
lO. 45, r, 13 (2) (b)3 
In OlHec Cases 

security from witness for his attendance 
[S. 32 (a)J [O. 16, r. 16 (2)1 
when security required from judgment-debtor 
[O. 21. r. 26 (3)] 

when security required from next friend [O. 32, r. 6 (2)1 
security from defendant on granting of leave 
to defend summary suit [O. 37, r. 3 (2)1 
security from defendant for his appearance in 
certain cases [O. 3S, r. 1] 
defendant when ordered to furnish security for 
production of property [O. 38, r. 51 
removal of attachment before judgment on furnishing 
of security [O. 3S, r. 91 

Court's power to direct defendant to furnish security 

to produce property (s. 94 (6)1 . ... 


Seizure 

of moveable property in dwelling house {%. 621 
shop or godown is not a dwelling house 
notice to women to withdraw from the room 
[s. 62 (8)1 


Service— 5c£? also Summons 

of process on pleader [O. 3, r. 5] 
of process on recognized agent [O. 3, r. 31 
of process of special agent to accept service 
to. 3, r 61 

of summons when defendant resides in another 
province [s. 28] 
of foreign summons [s. 29] 
dismissal of suit when plaintiff fails to pay for 
[O. 9, r. 2] 

on corporation [O. 29, r. 2j 
on firm [O. 30, r. 3] 
of orders, notices and their documents 
[O. 48. r. 21 

of process issued under the Code jO. 43, ?. I] 
of Chartered High Courts (O. 49, r. 11 
Of Summons an Defendant 
delivery of summons for service where defendant 
within jurisdiction [O. 5, r. 9] 
mode of service lO. 5, r. lOl 
service on several defendants [O. 5, r. HI 
service to be on defendant In person or his agent 
to. 5, r. 12] 

service on agent by whom defendant carries on 
business [O. 5, r. 13] 

service on agent In charge in suits for immoveable 
property [O. 5, r. 14} 

service may be on male member of defendant's 
family tO. S. r. IS] 
service on females, not recognised 


P.tor 


2475 


2331 


2475 

312, I40S 

1600 

2021 

220r 

2209 
2215 
. 22i4 

691 


535 

535 

535 


1158 

1151 


1159 

3II 

311 


1301 

1982 

1988 

2434 

2434 

2535 


1167 

1163 

1169 

1169 

1170 


tl7J 


im 

1172 
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Service (Conc/cf) 

person served to sign acknowledgment [O. 5, r. 16] 
procedure where defendant refuses to accept service or cannot be found 
; ,IO. 5. r. 17] 

. "cannot be found" meaning of ... 1172, l: 

endorsement of time and manner of summons [O. S, r. 18] .. 
examination of service officer [O. 5, f., 10] 
substituted service [O. S, r 20] 
effect of substituted service [O. 5, t. 20 (2)1 

where service substituted, time for appearance to be fixed [O. 5, r. 20 (3)] 

, where should be ordered ' 

' service of summons where defendant resides within lurisdiction of 
, ‘ another Court [O. 5, r. 21] 

service within Presidency Towns and Rangoon of summons issued 

by Courts outside lO. 5, r. 22] . . , ' .■■ 

duty of Court to which summons is sent (O. S, r. 23] 
service on defendant in prison (O. 5, r. 24] 

service where defendant resides out of British India and has no agent 
[O. 5. r. 2S] -I 

service in foreign territory through Political agent or Court (O. 5, r. 26] 

' service on Civil Public officer or on servant o1 Railway Company or 
Local authority lO. S, t, 27] 
service on soldiers or airmen [O. S, t. 28] 
duty of person to whom summons is delivered or sent for service 
lO. 5, r. 29] 

. substitution of letter for summons whet) defendant is of rank (O. S, r. 30] 
0/ Sammonj on IW/nesies 

to be made in same manner as summons to a defendant [0. 16, r. 8] 

' time for serving summons (O. 16. r. 9) ••• 

where substituted service should be ordered ... ... 

' appellate Court's power to question propriety of substituted service 

publication in newspaper . - , ... ... 

Service Family Pertsion Fund . ' 

stipends and gratuities payable out of, exempted from attachment 
[s. 60(g)] 

Set-off 

, particulars of, to be given in written statement [O. 8, r. 6 (I)] 
when set-off, may be claimed [O. 8, r. 6) 

, ’ amount of set-off, not to exceed pecuniary limits of Court fO. 8, 

r. 6 (1)3 ... 12 

lien of pleader for costs, when set-off is claimed lO. 8, r. 6 (2)] , 
effect of set-off lO. 8, r. 6 (2)1 

, , amount to be set-off must be an ascertained sum [O. 8, r. 6] 12 

equitable set-off • ' ..... 

requisites for a plea of set-off 
"legally recoverable" . • 

plea of set-off when admissible, instances . . • 

plea of set-off when inadmissible, instances 
„ iCountcr claim ' ' ' *'• 

wherein it differs from set-off 

Court fee 
'limitation 

. * parties must fill the same character 

suit to be for recovery, of money . ... 

may be claimed in respect of transaction outside the territorial jurisdiction 
of the Court , . . 

founded upon separate and distinct facts, should be stated separately 
and distinctly [O. 8. r. 7] ^ ... 


19 
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Paoe 

Set-off (ConcW ‘ 


defence to a claim of set-off may be raised by plaintiff by written • - ' 

statement [O. 8, r. 8] ' , - ... 1293 

decree when any set-off Is allowed to contain what [O. 20, r. 19 {!)] ... 1512 

appeal from, [O 20, r. 19 (2)] ••• ... 1512 

cross-decrees when may be set-off against each other [O. 21, r. 16] ... 1580 

set-off in cross-claims under same decree [O, 21, r. _I9] . _ I5S6, 1587 

Share , . • ' ‘ 

attachment of a share in moveables [O. 21, r. 47] ... ... 1641 

sale of share in moveable property and bid of co-sharer [O. 21, r. 77 (3)1 1730 

sale of share in moveable property and bid of co-sharer [O. 21, r. 83] ... 1744 


Shares in a Corporation ^ 

definition of [s. 2 (19)] 

liable to attachment [s, 60] 

mode of attachment [O, 21, r. 46 (1) (6)] 

sale of, in execution (O- 21, r, 76] 

delivery of, In execution fO* 21, r. 79 (3)] 

transfer of, in execution fO. 21, r. 80] i ' 

Shop-Book 

receiving In evidence, copies of entries in (O. 13, r. 5] 
production of (O. 7, r. 17] 


33 

513 

1633 

1730 

1732 

1732 


1375 

1277 


Signed 

whether includes 'initialled' 

use of stamp sufficient . • * ’ .. 

definition of [$. 2 (20)1 

summons by whom to be signed [O. 5, r. I (3)] 

pleadings by whom to be signed in ordinary eases (O. 6, r. 14] _ .... 

judgments to be dated and signed {O. 20, r. 3] ... ' ' 

application for execution by whom to be signed fO. 21, r.^ II (^I ... 

pleadings by whom to be signed in suits by or against Government 
[O. 27, r, I] 

pleadings by whom to be signed in suits by or against corporations , 
[O. 29, r. 1] ... 

pleadings by whom to be signed in suits by or against Urms (O. 80, T. 1] 
award to be signed and filed [Sch. H, para 10] , . — 

meaning of. under different Acts 


33 

1164 

I2C4 

1447 

1544 

1975 

1979 

1933 

1983 

39 


Small Cause Court ' - - r 

application of sections of Code to Provincial and Presidency I$s. 7, 8] . . 
can order attachment of moveable property before judgment out not 
immoveable property • ' — . 

no attachment of immoveable property of witness by (O. 16, 
r. 10, proviso] ... ’ 

contents of judgments of (O. 20, t. 4 (I)J 

cannot order sale of immoveable properly in execution [O. 21, r. 82] - • • 
transfer of certain decrees for executiort'to fO. 21, r. 4] .. - 

summons in Small Cause Court suits, to be for final disposal only 
lO. 5, r. 5] 

has no power to review its decisions ... . ••• 

appeal lies against an order passed In execution by a ' Civil Court of a 

decree of, transferred to it for execution ‘ 

suit will not lie in High Court on a decree of >;• ••• 

no attachment of immoveable property unless its decree is transferred tor 

execution to Civil Court ••• ”• 


45,46 

46 


I4ca 
1 448 
1734 
1540 


1166 

47 


47 

81 


46.47 
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ISDRX 


Small Cause Court (Cunc/cf) 

is inferior in grade to Court of Sub-judge or Munsif for the purposes 
of s. 64 ... ... 

second appeal in decree of, when lies Is. 102] 

in orders in execuliotr of decrees of, when lies 
appeal from decree In a suit of Small Cause ^urt nature tried as an 
ordinary suit 

reference to High Court Jn case of doubt as to whether suit cognizable by 
lO. 46, r. 6] 

reference to High Court by District Court where suit erroneously held to 
be cognizable by JO. 45, r. 73 

Soldier 

See also MtUtary; Men 
Solicitor 

See atso Afforne;^ 

Sovereign Prince 

See also CSieh and Princes 
Special Appeal 

See abo.Second Appeal 

Special Case i ’ 

power to state case for opinion of Court Is 90] 
contents of agreement for stating case (O SiS, r. 1] ... 

value of subject-matter to be stated In certain cases S6, r. 2] 

agreement to be filed and registered as suit lO. 86, r. 8] . 

effect of filing of agreement (O. 36, r. 41 ... 

hearing and disposal of case [O. 86, r. 5) ... ' ‘ • 

statement of special case by umpire l$ch. II, para. 11] ' ... 

. statement of special case by arbitrator jSch. II, para. Ill ••• 

- "fit to be decided", meaning of ... ... 

• Court should not Pass partial decision which it cannot make effective 
filing of a proper agreemenl is a necessary condition to be satisfied 
parties to be subject to Court's jurisdiction and shall be bound by the' 
statement in the agreement 

Court fee . . , ... 

.. appeal does not lie 


Special or Local Law 

applications under ss. 476, 476 A and 476 B of Cr. P. Code, originating 
in Civil Courts, are governed as C P. Code . 

Code does not affect, [s, 4] 

O. 18, r. 6 is subject to provisions of Oudh Laws Act 
s. 109 of the Code is sublect to, s. 12 (l> of the Oudh Court's Act 
s. 115 does not apply to decision of Collector under the Madras Rent 
Recovery Act 

Partition Act not affected by the Code 


Special Procedure 
' Code does not affect,' [s.‘ 4] ’ • 

s, 145 of the Army Act 
cl. 36 of the Letters Patent 
Act \ {B. C) of 1879 
Village Muns'ifs Court 
Bombay Mamlatdars Act 
. landlord's right to recover rent Js. A (2)1 
'' Code applies to the Vice-Admiralty Jurisdiction of High 
to the special appeal under Regulation Xlll 
' to Revenue Courts, when [s. 51 

147 


Court 
of 1830 


537 

767 

773 

704 

2491 

2491 


640 

2I9S 

2199 

2199 

2199 

2200 
’ 2649 

2649 

2200 

2200 

2199 
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2200 
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Specific Performance 

ordinary mode of enforcing decree for (O. 21, t. 32 (I)] ' 

special mode of enforcing decree for [O. 21 , r. 32 (5)] 

Stamp , , 

power to make up deficiency of Court*fees fs. 1403 
plaint, where insiiHicJcntly stamped fO. 7, t. II {c)3 ... 

Stay • 

of suit pending disposal of prcvious-ly instituted suit [s. 401 ‘ ’ 

pending disposal of an application under s. 14 
of the Arbitration Act 

where there is an agreement to refer to arbitra- 
tion [Sch. H. para 18] ... 

brought against plaintjflf in interpleader suit IO.-3S, r. S] 
brought in firm name where names of partners 
arc not disclosed (O, r. 2 {2)3 ... 

suit in s, 10 does not include proceedings under s. 47 

application for leave to appeal to Privy Council ■ 
appeals, miscellaneous proceedings and arbitration 
proceedings 

Rule «n s. 10 though based on similar principles is not part 
of the doctrine of res fudt’eafa 
order of stay, docs not take away the powers of the Court 
to make Interlocutory orders 

inherent power of the Court to order, ... 

foreign Court, pendency of suit in, docs not preclude Courts . 
in British India for proceeding with a suit on the same 
cause of action fs. 10 Expt.] 

of proceedings on retirement, removal or death of next friend 
[O. 32, f. 10 (1)3 . , 

on reference to High Court (O. 45, r. 23 ... 

appeal does not operate as stay of proceeding under decree 
to. 41, r. S {1)3 

appeal from preliminary decree does not operate as a stay of 
proceeding for final decree 
appellate Court may stay passins of the final decree 
appellate Court may not stay the execution of the 
final decree, but the High Court can under s. I5I 
appeal from appellate decree does not operate as stay of an _ r 
application for restitution , , 

appellate Court may stay further proccedincs under a decree - , 
or order appealed from fO. 41, r. 5 (l^J „ 
may stay delivery of possession to the auction ' 
purchaser, when an appeal is pending against 
an order confirming a sale 


Page 


1607 

1607 


■90S 

1265 


84 
86 

■ 2670 
2194 

1987 

86 

■ ■ 86 

85 

89 

90 
90 


84 

3031 

2489 

2323 


- 232 ^ 


2325 


2325 


2327 


2323 


2325 


Stay of Execution 

by Court to which decree is sent for execution (O. 21, r. 261 

power of sucb Court to order restitution of property or discharge 
of person seised, pending order for [O. 21, r. 26 (2u ... 

to rcciuifc sccurily frotn or Impose condition upon judgment- 
debtor before order for, (O. 21, r. 26 (3)3 ••• 

order ot the Court which passed the decree or of the appeiistc 
Court to be binding on such Court (O, 21, r, 28] ... 

(lability of the iudgment-debtor to be rc-arrested or bis 

L .. property seixed again (O. 21, x. 273 ■ ... 

by appellate Court [O. 41, r. 5 (1)] - • 

by Court which passed the decree, before appeal, [O. 41, t. 5 (2)] _ 

appeal incapacitates the infenor Court from staying execution 
by Court pending appeal to Privy Council (O. 45, r. 13 (2) (c)] •” 



Paof 


Stay of Execution (CcrcM.) 

stay of sale of immoN-cable property pending appea! [O. 41, r. 6 (2)] 2332, 2333 

pendency of appeal does not bar deCTCc-holder from proceeding against 

mo«ables of judgment-debtor ’ ••• 2334 

security for restitution where stay refused JO- 41,’ r. 6 (I)] 2331,23^ 

appeal from order sta>*ing or refusing to stay 6X60111011 . ... 2^1 

directing security to be gntn .. 2331 

appeal, whether it is a question under $. 47 ... ' '4t7,160I 

appellate Court cannot stay execution unless appeal is preferred from ' the 

decree ... .. 2326 

application for stay of sale of immoveable property must be made to the 

Court which passed the decree or to the appellate Court ••• 2333 

- ■ application for stay to be supported by affidavit > ... 2329 

cr — -r e»— — — **ation ... .. 2327 

‘ ' r i • *1, void ... 2327 

■ ■ ■ • • . • • . jO. 41, r. 5 (3)1 ... 2324 

’ ■ ... ■ ... 2328 

• • . S(3) (b) ... 2329 

■ • • • J timate decree or order 

given by the applicant r. J, (3) (c) ... ... ,2329 

• costs of the application for stay ... 1601, 2326, 2331 

ex por/e order for, [O. 41, r- 5 (4)1 ... ... 2324 

mede of enforcement of security bond ... 2334 

no security to be required from the Government or Public officer 
10. 41, r. 71 

notice to decree-holder ... ... 

of award, pending appeal from U i,> 

. . pending suit between judgment-debtor and decree-holder 

•in the same Court ... 

pending suit between jud^ent-deblor and decree-holder in the same 
Court to. 21, f. 291 

limitation for crecuUon .... 

security requited ... ... 

provisions of rules S and 6 to apply to cases of appeals from orders 
made in execution of decrees j[0. 41, r. 7] 
registration and attestation of security bond • *•... ... 

review of order for ' ... 

revisional Court has no power to stay ' ... 

rule 6 is complementary to rule 5 ... 

surety, order accepting or rejecting security, not appealable .. 

obligation of. and his right of appeal ... 

bond executed by, does not require registration 
stamp on bond of 


2335 

2329 

2327 


1602 

I6CO 

I6(S 

2 ^ 

2334 

2331 

-2317 

2333 

2329 

2329 

2331 

2331 


Stipends -i ■ • ' 

exemption from attachment of, ailow’cd to Government pensioners 
■ Is. 60 (1) (9)1 
Striking out 

, names of parties fO. I, r. 10 (2)1 
pleading (O. 6, r. 16) ... 

interrogatories (O. II, r. 7j 
, issue*. [O. 14, r. 5 (2)1 
Subordination 
of Courts Is. 31 

enumeration of Courts in s. 3 is not exhaustive 

Judge, original side, in insolvent, not subordinate to High Court . 

is subordinate to High Court for the transfer of a case 
subordinate Courts bound to follow the decisions of High Court 

can distinguish but cannot disregard on umeported ruling 
Privy Council's decisions even in cases not coming from India 
arc binding on Indian Courts 
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Subordination {Concld.) 

authority of a reported ruling 

of High Court order 

Collector under Land Acquision Act not subordinate to High Court 
when acts iudicially is, ... 

^ Trust Tribunal is a Court subordinate to 

High Court 

Courts of Additional and Assistant Sessions Judges shall be 
acemed subordinate to the District Court for the purposes 
of transfer (s. 24J . ■ 

Small Cause Court is Inferior in prade to Court of Sub-!udge, ' 
or Munsif for the purposes of s. 64 ’ 

Revenue Court when subordinate to High Court, 

Courts subordinate to High Court 

Subsistence Allowance , . , .! 

to be paid into Court before arrest [O, it. r. 30 fi)] < . 
to be costs in the suit [O. 2f, r. 59 (5)} 
judgment-debtor to be released if sul^istence allowance not 
paid fs. 58 (I) (/»! . • 

scares of [s. 57] ^ , 

Substituted Service 

when allowed fO. 5, r. 20 (1)1 
effect of [O, S, r. 20 (2)1 

time for appearance of defendant to be fixed when service 
substituted [O. J, f. 20 (3)1 • ....... 

Substitution , . , , 

of plaintiff (O. I. r. 10] ... ' 

Suits See also Plaint • ' . 

abatement of, See abo Abatement ' 

adjournment of. See abo Adjournment 

against ambassador [s. SG] . - , 

af^eal in. See abo Appeal, See abo On Appeal, Pnpx-Coancil . 
arbitration in suits— abo AcbUcatlon. 
by aliens, ts, S3i-See abo Alien 
by defeated party in claim case [O. 21. r,63] 

See abo Altacfiment 

by person disposed in course of execution proceedings [O. 21, r. 103] 
See abo Sale, 

by paupers [O. 33, rr. 1-16] 

See also Pauper. 


Page 


537 

856 

856 


1623 

1623 


570 

570 


1180 

1180 


629 

1684 


2041-2069 


1979-1982 


by or against Corporation [O. 29, rr, 1-3] ' 

See abo Corporation. 

Government or Public Officers lO. 27, rr. 1-8] 1975*1976 

See abo Secretary of State. 

Government to be instituted against Secretary of State Js. 79] ' 615 

firms and persons carrying on business in names other than ' 

‘ their own fO. 50, rr. I-IO] ' ... 1983-1995 

See also Firms, 

Foreign or Native Rulers fss. 84-86] ... 629-631 

See also Foreign States , Cfiiefs. ^ . ' 
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Suits (^Contd.) 

Military Ivfen and Airmen [O. 2S^ ir. I*3l ... 

' 'See also MUilary Men. 

Minors and Persons of Unsound Mind [O. S2, rr. 1*16] 

( , , ^ See Minors, Unsound Mind. ^ ^ ^ 

Trustees, Executors and Administrators tO. 31, rr. I>3] 

See Trustee, Executor and Administrator, 

clubs * ' 

civil nature of. See CM! Hafarei , ' 

cognizable by Gvil Courts, See Csvii ttalare, ' 
conduct of. lO. I, r. 11] 

Courts and places in which suits to be instituted. See Place of Suiny. 
declaratory. Courts' power in > • , r i.,r ■ . 

■ definition of ^ . 

• disposal of, at the first hearing— Jee below under tSai sub-fi'eading. 
expressly barred . ..i 

by rules of the Code ... * . 

by res /adicala [s. Ill 

by s. 91 (2),' a suit for compensation for arrest etc. when 
' Court has already awarded compensation 

- , by s. 66 (I), a suit against auction-purchaser to establish 

, , that he is the benamdar 

‘i' by s. 144 (2); a' suit for restitution 

by, s. 34 (2), a separate suit for interest 
by O. 22, r. 9. where the previous suit had abated 
or was dismissed under that order ' ... 
by O. 23, r. I (3). where the previous suit was 
withdrawn without Courfs permission >•< 
trame of,— See below under sub-heading Frame of Suit ' 

• , hearing of .—See Hearing 

' i impliedly barred ‘ , , — • , 

.. .as acts of State , . 

! ■ as involving political questions ' ’ ' ' 

1 ; as opposed to public policy ... 

■ .as remedy is provided by special Statutory Provision ■' 

institution of, how made (8. 26, O. 4, r. (1)1 . ^ ... 

’ See also Plaint \ 

interpleader, [s. 88, O. 35, rr. 1-6] 

See interpleader . . . 

. , .non-appearance of parties to, effect— 5i«r also Appearance. 

'parties to , — See Parties .. ’ 

■ ..plaint in,— WarV?/ _ - ' • 

- ‘ proceedings commenced by petitions are not, 

'registry of, [O. 4, r. 3l 

, , relating to mortgage of immoveable property lO. S4, rr. 15] 

' ' See also Mortgage , . 

■ to Public Charities Js. 92) ... - 

' • ■ to Public Nuisance [s. 91] ' 

’ •'Special Case' for opinion of Court [s. 901 (O. 36, rr. 1-5] 

- !. ' See Special Case ' 

, I summary suits on negotiable instruments [O, 37, rr. I-7] 

■ See Summary Saits 

- . withdrawal of suit by plaintiff (O. 23, r, 1] 

. , • See ako Withdrawal 
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Suits tCo/jW,) 

Disposal of Suit at Hrst Nearing , 
dismUsat of suit when summons ftot'Servcd on defendant In conse- 
quence of the faiturcfof the plaJotitF to pay costs [0. 9, r. 2l 
no such dfsm’fssaMf the defendant appears ' 

Court may pronounce judgment where the parties are not at issue 
fO, 35, T, p 

for Or agajnsi a defcndant'who is not at issue- with the 
plaintiff on any question of law or fact [O. 15, r. 21 
where the parties arc at issue but no further argument or 
evidence necessary [O, 15, t. 3J 
where summons has been issued for finai disposal and the 
parties fail to produce evidence {O. J5, r. 4} j - . ... 

final disposal ' •• ... 

Frame of suit . r ’ 

applicability of O. 2, r. 2 execution proceedings ■ ‘„i,‘ 

to proceedings in Revenue Courts 
cases where subsequent Suit is barred • . ' 

is nof barred ... * ... 

cause of action, meaning of - , ... ... 

distinct 

different, arising out of the same transactfori • ... . , ... 

claim, relinquishment of part of jO. 2, r. I (2)) - 

splitting of . , I . 

effect of relinquishment of / - ... '' 

omission to include whole, accidental of deliberate ..4 

successive claims arising out of the same obligation , ... 

claims In which relief sought is based on the. same cause 
of action [O. 2, r. .4 (c)J ' ‘ ... 

claims by or against executors, administrators or heirs fO.'2, r. 53 
distinction between 0. 2, r. 2 and Exp. tV of s. 11 ... .<• 

loinder of causes of action [O. 2, r. 3] 

Instances where plaintiff was 'allowed to unite several causes • 
of action against same defendants ... ••• ’ 

was not allowed to unite ... ' •** ' 

joinder of certain claims with suit for recovery of jmmoveable’-property 
to. 2, r. 43 . . • • ' 

other claims, leave of Court is necessary- ... 
claims for mesne profits or arrears of rent fO. 2, r. 4 w ... 
claims for damages for breach of any contract fO. 2, 
r.Aib} 

mis-joinder of plaintiffs and causes of action . , ■ . ••• • 

of defendants and causes of action ' 
objection as to misjoinder when to be taken tO* ,2. w «.• 

obligatiort and collateral security shall be deemed one cause of aetton 

(O. 2, T. 2 Exp.3 ' 

power of Court to order separate trials fO. 2, r. 6} 
procedure to be adopted in case Of misjoinder of causes of action 
rdiefs—omission to sue for one of several, [O. 2, r. 2 (3)3 - 
successive claims arising out of the same obligation constitute one cause 
of action (O. 2, r. 2 Exp 3 , . . ••• 

suit as^lnst one debtor if bar to suit against another debtor — 

Suit based upon non-existent cause of action or upon false cause o» 
action whether bar to a suit on the true cause of action " — 

suit to be framed so as to afford ground for final decision (O. 2, r. IJ •• 
suit to include whole claim [O, 2, t. 2 (I)j 
suit for arrears of rent for successive years , .... 

suit for damages for wrongful dismissal and for wages 
suit for declaration and possession , , j r r "* 

suit on mortgage for interest, subsequent suit for principal 2116 

suit for partition »«• 
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Suits xCcr'M 

ssit f^r possession, subsequent suit for mesne profits ••• 
suit on pTonisoT>' note, subsequent suit cti original contract 
suit for specific pcrfornance. subsequent suit for sone other rdief 
suits on other causes of action 


Summary Saits (i^v o/jo ye^ofroMe /.ns/nr'sen/si 
to. 37] 

aHegatioRs in the p’aint shall be deencj to be 
ad-iittei in undefended cases 
appeal in 

bwamidar and not the true ocmer entitled to sue in 
bin of exdiange, definirion of 
costs in [O. 37. r. 2 (2il 

Courts in vrhich summary’ suits can be brought (O. 37, r. U 
decce in lO. 37, r. 2 12)J 

nay be executed forthwith lO. 37, ». 2 {311 
settiRi; aside of, {O. 37, r. A) 
defendant cannot be allowed to appear in the 
hearing of without leave 

reliefs open to, after the passing of the decree in 
deposit of bill, hundi or note [O. 37, t. 31 
difference bet«*een ordinary- and ... 

forped endorsement on negotiable instruments, 
title does not pass by 

interest at 6 p. c pa^mble unless rate specified In the rote itself 
plaintiff is not entitled to gi\x esidcncc 

legardtng any agreement to pay. ... 22W, jjcyi 

leave to defend when to be granted [O. 34, t. 3 {I^l 
, affidarit In support of application for 

may be granted unconditionally or on terms 
[O. 34. f. 3 (211 

when may be grants unconditionally 
when may be granted on terms 
Letters Patent Appeal from decree in 
limitation for, is 6 months ... 

negotiable Instrument, definition of 

paiTnent into Court, when may be oidc'cd before Rrantina leas’e 
porrer of Court to order deposit of bill, bundi or note [O. 37. r. 5) 
to set aside deaee In, lO. 37, t. A] 
procedure In, shall be the same as In regular suits 
sublect only to prodsions of order 37 
to 37, r. 71 

promissory* note, definition of 
recovery of costs of noting non-acceptance of 
dishonoured bill or note [O. 37, r. 61 
- scttinc aside of decree in, under special circumstaces 
to. 37, r. 41' 

stay of execution and granting of lca\*c to defend 
after setting aside of decree (O. 37, ». 4] 
suit for amount due on a hundi or for compensation 

■ ■ " ' ■ ' ” idCT 
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2207 


... 22X5 

2XU 


220? 

222? 

20>4 


summons tn, lu. 3;,t. 2 till 
time fixed In the summons whether can be 
extended 

Summons to Defendant o?<o sVtpkv 

amended copy of summons tmd plaint to be setscvl on newly adJcl 
defendant (O. 1. r. 10 14)1 
appearance of defendant lO. 5, r. 1 {4)1 

in person vV bv pleader lO. 5, ». 1 (J)) 

l.Vl 


2X42 

2202 


bVt 

n.M 

\l04 







Sunuttons {o DcfcHdflMts {CoinM.) 

copy of plaint or concise stat€W?«l to occowpa^V/ (O; 3, ti ?! u 

Coifft may ordcf tJcfentlant to Hppcnr In persori fO/ 3, i, »} 

<fay for appearance of ifefeaifant lo Ire ifrecHltd in, jOv S, i, if >, 

direction to defendant to produce Ids wjfuesses \0, S, fi fij 
duty of person to v/Uofn summons fs dellyerec! or sent for service 

fO. 5, f. 29j ,, 

fixins n day for appearance of defeH*Ja«l fOi 5. t, Of “ 

»s«;ac of, fS 27] and {O, S, r. 1] , 

no party to be ordered to appear »n persorr orifes* lesldr'nf V/iflilu (t‘linhi 
limits {O. S, f. 4J 

penalty for default of compliance •v/iih, fS,. jtJf m 

leturn of, wlitn for any cause service »5 JmposstUe fO, 5, t. 2Vj 

service ol foreign summons fS. /. 

on elcfcrt'Jari! resrdirrj Jn another province |?/ jrj) 
substitution of letter for surntnorjs fO, 2% 1 . 17)\ »< .< 

to be either to settle issues or for linaf oispos»l (O, S, fj S I n 

to ender defendant <o produce »>»s Y/i*«v»ses fO. ?, r, Kf ,, 
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Summons fo VZ/fness 

rt’athmsnl of proi'?rSy of •ninn f-»/ Vf 

to. I'j, t. 10 n,} 

vdien tna/ be err^orced 1'/, t, 12) 

•iAitn t-ta/ be r/rllrd'aym fO. Ks r> ii) 

nods of |0 n * J^l 

Cc^ur; r-g/ of rts own rno'ion v*‘pny»fS fv *'/.r j 

Y'ltrves-ics 'O JO, r. J4j 
coy'f's portr to nr.it vummpns js 57 J 
cross-cw-matro*' of T/;*r.fs^ ca'fed b/ Oo"'* 
r»am»*.«irn c/f cb'ld wPnrw 
f;- P3,i^s \0 V/j r 7 '?/) 
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f.'-rS Wlte*) i**-po««d on vA‘n»-ss fC/ /<-, f, /7J 
Ksoe of f'ssb sv'»'"/o*-s 

node sc’vjce ICr. ,, nj /yrj., »» 

;e£>t<'* »n Cos'", re'V.i'l *'j ,y« 

iocu'r^ff'*, C.V"S»CtU**/ty --0*, |0, */J) 

r’i''/ lo sy"'»'.y", d^'y S'«,d vf ■'<.< 

C,5r.r-''t/ for dr;'®"'’'? y/i^nos*' }ard«d e/"04s.» } j*- 
c.t'si'-i cc’”';*e'-e«'‘ to be v/i'r^rjo 
;*r*>0'.«l *'*‘end»'nce v' v'PnrrS v,4,»n b* /»• 
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Supplemental Proceedings 

Court’s power to take, [ss. 9A, 95] 

See also Potrecs 

Surety 

bond to be executed in whose favour 
death of, liability of legal representative 
deemed to be a party within the meaning ofs. 47 fs. 145] .. 
discharge of surety for appearance of defendant [O. 33 r. 3] 
discharge of surety and duration and extent of his liability 
enforcement of liability of surety for performance of decree [s. I4S (o)] 
for restitution of property taken in execution of decree 
fs. 145 (6)1 

for payment of money or fulfilment of any condition under, 
order of Court (s. 145 (c)l 
enforcement of surety bond 
limitation for application against 
notice to the surety [s. 145, proviso) 
right of appeal of 

section 145 has no application to cases whichcreatc no personal liability 
but gives only a charge on property 
docs not bar a regular suit for enforcem.nt of surety bond 


. I'AOi: 
691 


. 987 

990 
977, 983 
. 2213 

• 938 

977, 979 

977, 980 

977, 9S0 
977, 981 
. 991 

977, 9S7 
. 937 


984 

9SS 


Temporary Irtjunction See also iniunction 
Court's power to grant, (S. 94 (c)] 
compensation for wrongly obtaining 1$. 95 (I)] 


Tenant 

suit by, against Ruling Chief or Prince Is. 86 (5)) 
delivery of property in occupancy of, to holder of decree for 
possession [O. 21, r. 36] ••• 

delivery of property in occupancy of tenant to execution purchaser 
to 21, f. 96] , ••• 

when tenant may institute inter pleader suit (O. 35, r. 5] 


Tender 

of expense to witness tO. 16, r. 3] * ••• 

Time 

limit of time for execution [s. 48] ••• 

for satisfaction of decree against Secretary of State or Public 
officer [s. 82] _ ••• 

extension of time for doing act prescribed or allowed by Court [s. 148] 
extension of time for making award (Sch. II. para 8] 
for appearance of defendant to be specified in summons 

[O. 5, r. I. (1)1 ... * 

for appearance of defendant when service substituted [O. 5, t. 20 (3)1 
for amendment of pleadings [O. 6, r. I8J 

for inspection when notice given [O. II» r. 17) — •* 

for filing affidavit in answer to interrogatories [O. II, r. 8] 
within which application to strike out or set aside interrogatories 
to be made [O. II, r. 7] 

time for payment of purchase money lO. 21, r. 85j 
for serving summons on witness [O. 16, r. 9) 
enlarging of time fixed for payment in redemption decree 
lO. 34, r. 3 (2)1 

enlarging of time fixed for payment In redemption decree 
lO. 34, r. 8 (4)1 

for appearance of respondent in appeal [O. 41, r. 12 (2)] 
for security and deposit on appeal to Privy Coundl (O. 45, r. 7] 
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Tort 

tort m respect of immoveable property and place of suing 
Is. 16. m 

tort in respect of moveables and place of suing [s. 19) 
tort in respect of person and plea of suing fs. 19) 

Transfer of Business 

of one Coutt to another [s. ISO] 

transfer of territorial furisaictfon ipso focio transfers the cases, 
nc> formal order of any Court is necessary 

Transfer of Decree for Execufton 

appeal lies from an order rciccting an application for 

passed by a regular Court in execution of 5. C Conrt decree 
application for, is a siep*in-aid of execution 
aw'ard under Indian AtbitraOon Act and rules 

passed under s. 43 of the Co-operative Society's 
Act may be transferred for ... 

by Collector, of certain decrees [s. 6S] 
by District Court to which decree Is transferred 
[O. It. r. 8) 

by High Court to xr hleh decree is transferred by 
ether Courts [O. 21, r, 9) 
by Presidency Small Cause Court to which the 
decree is transferred [0. 21/ t. 4) 

Court should no: as a rule iransfer a decree until 
the properties situated within its jurisdiction 
have been sold 

Court cannot execute a decree when the sub|ect» 
matter is immoveable property situate wholly 
outside its turisdiction 

High Court can appoint a Receiver 
with power to sell such procerty 
Court receiving copies of decree, certificates C*c 
for the transferring Court, to file the same 
without proof JO 21, r. 7] 
debt secured by mortgage can only be sold by 

the Court within whose jurisdiction the debtor resides ... 
decree when may be transferred for execution (s 39} 
cannot be transferred for execution 
to a Court which has no pecuniarv 
jurisdiction to cnlertain the suit in 
which the decree is passed 
for rent can be transferred for personal execution 
of Revenue Courts can be sent to Civil 
Courts for execution 

documents to be sent to Court to which decree is 
transferred lO. 21, r. 6] 

failure of the Court to execute the decree means 
•' absolute and not partial failure 
in another province (s. 40) 

in British India of decrees o/ Courts of Native States 
fs. 441 (cW afso foreign S(afe) 

of deacc passed by British Courts jn 
places to which provisions relating 
to execution do not extend, or in 
foreign territory, fs. 4Sj 
in foreign tcintory of decrees of Courts of 

British India fs. 4Jj f^<v alsr> faivign Sfale) 
jurisdiction of the Court to which a decree 
}? transferred 
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357 

1541 
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Transfer of Decree for Execution (Ccncld.) 

meaning of dccrcc»holdcr in s. 39 
"ma)’"— 

mode of transfer [O. 21, r. 5] 
order transmitting a decree is a nimistcrul 
act 

j'OwcT of the Court after it has liansfeiicd 
its decree for execution 
powers of Couit in executing transferred 
decrees [s. A2] 

power of Court to which a decree lias been 
transferred to ascertain mesne proiits 

to determine question of limitation 
to go behind the decree 
to give interest when the decree is 
silent 

to grant (cave to execute the decree 
against a partner of the firm 
to entertain application for rateable 
distribution 

to extend time for pa^mtent 
to order restitution 

to question the furisdiction of a foreign 
Court to pass the decree 
to question the order of transfer 
to question the validity of the 
decree 

to substitute the names of the tran»fercc 
and legal representatives 
provisions for transfer applicable only when the 
Code regulates the procedure of both Courts 
though the manner of execution may be different 
result of the execution proceedings to be 
certified (s. ^l] 

rules by Local Government as to transfer of decree for 
execution by Collector [s. 70] 

Small Cause Court to adopt fhe machinery of s. 39 

8. 39 docs not apply to Presidency Small 
Cause Couit 

stay of execution by the Court to w’hicli a decree is 
transferred for c-tccution lO. 21, p 26] 
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361, 1541 
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358 

... 1600 


Transfer of Suits. 


general power of High Court and District Court respecting transfer and 
withdrawal of suits appeals or other proceedings {s. 24) 

concurrent jurisdiction of High Court and District Court ... 
defect of jurisdiction not cured by subsequent transfer 
grounds of transfer 

may be made on notice or of its own motion s. 24 (I) 
no power to transfer an application for review 
power of transfer and retransfer 
power to transfer a ease remarKfed 

power under new code is wider than under old t... 

section 24 does not apply to criminal proceedings under 476 
Cr. P. Code. 

transfer of applications and proceedings under special Acts 
whether power of transfer can be delegated 
power of GovemofGeneral in Counal to transf^cr suits and appeals from 
one High Court to another (s. 25) 
transfer of pending suit once properly instituted, if proper 


807 
307 
300, SOI 

306 
303 

307 
306 


309 

245, 


157 
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I’Af.'J: 

•Transfer of suits {^Concld.) . 

where suits may be filed in more than one Court (s. *22) ... 207 

grounds of transfer . 297, 300 

notice to parties to be given before applying for transfer ... 209 

power of High Court to transfer suit to a Court within 

jurisdiction of another High Court .. . . 300 

question as to want of jurisdiction of the Court cannot be 

raised in application for transfer ... 209, 300 

Transferee of Decree 

appeal against order refusing application for execution by ... ... I57J 

application for execution by [O. 21, r. 16] .. ... 1.^63 

must be to the Court which passed the decree . 1S6S 

assignment of rent decree ... . . 1^73 

must be in writing . . 1567 

award, transferee of, can apply lor execution ... .. 1572 

benamdar, whether can apply for execution .. 1571 

true owner can apply ... ... 1571 

of judgment-debtor ... *474, I57f 

effect of transfer of decree to one of the judgment-debtor 

[O. 2i, r. 16, pro.] ... ... ^572 

of attachment of decree by a co-judgment-debtor ... 1573 

execution by, a matter of right ... ••• ^564 

fresh application by legal representatives for execution, whether necessary 
when- the decree-holder dies pending execution 
fresh attachment not necessary 


1574 
1574 

general rights and nabJfties of transferee of a decree ... 474, 1567 

notice or application by, shall be given to judgment-debtor and transferrer 
[O. 21, r. 16 proviso {!)] 
issue of, whether a step-in-aid of execution 
objection to be heard before attachment 
part transfer of decree 

persons who are competent to apply under O. 21, r. 16 
pledge of a decree, rights of 

purchase by a pleader of judgment-debtor ... . ••• 

record-decfcc'holder entitled to proceed, unless it is shown there is an 
_ assignment 

registration of assignment •>._ • 

right of assignee to sue for refund of price or for declaration of right to 
. execute the decree. S. 47 is no bar 
right to set-off against 

of transferee by operation of law 
shall hold the same subject to the equities which, etc. [s. 49] 
sale of a portion of the property the subject-matter of a decree for 
possession, does not without express prowsion give the purchaser 
the right to execute the decree itself 
substitution of the names of the assignee in execution proceedings 
transfer when takes effect 
Trustee 

appointment of, in suits relating to public charities [s. 92] 
beneficiaries when may be added as parties to suit by or 
against administrators ' 

- definition of 

husband of married trustee not a necessary party to suit by or 
against her»tO. 31, r. 3] 

power of trustee of an endowment to deal with the trust property 
removal of, in suits relating to public charities [s. 92j 
representation of beneficiaries by trustees [O. 31, r. Ij ... 

Couit may order any of the beneficiaries to be 
made a party [O. 3f, r. I] , ,••• 

the rule docs not apply when the contention is between- 
the beneficiaries and trustees or between the 
beneficiaries themselves 
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1575 
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1566 

1573 
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Trustee {Concld) 

suit by or against [O. 31] ... I99fi-I999 

vesting any property in a [s. 02] ... ... 644 

where there arc several trustees, all to be made parties [O. 31, r. 2] ••• IW8 

trustees residing out of Diitish India need not be 

made parties [O. 31, t. 2 pro,] ... . . I99S 


Trust Property 

authorising whole or any part of the, to be let, sold mortgaged 
or exchanged in suits relating to public charities [s. 92, (I) (f) ] 
vesting of, in trustees of public charity [s. 92] 


Utnpire 

appointment of [Sch. II., p. 4 (I) fa)] 
appointment of new fSch. II., p. i] 
death of fSch. 11 . p. 5 lb) U)} 
leaving British India [Sch. II.. p. S (6) f/rY)] 

f.. » .C *C:h. It, p. 5] 

■ • ‘ •! ; p. 9J 

. . 11., p. 11} 

IL p. 15 (I) (a)I 


Unsound Mind 

statement in plaint where plaintiff or defendant is of urlsound 
mind [0. 7, r. I (rf)] 

suits by or against persons of (O, 32, r. f5] ... * 

appointment ol next friend or guardian ad tilcm of 
meaning of the term "unsound mind" ... 

scope of the rule enlarged by the addition of the words "mental 
infirmity" 

power of guardians of 

provision 0. 32 shall not apply to Princes or Ruling Chiefs [O. 82, r. 16] ... 
shall not affect the pro^sions of local law ... 


Usage 

h.nving the force of law and second appeal fs. 100 (U] 
having the force of law and pauper appeal [O. 44, r. 1] ... 
having the force of law and reference to High'Court [O. 46, r. I] 

■ Valuation of Suits Sec also Place of Sums 

ststement in plaint of value of subject-matter of suit fO. 7, r. I {/)] 
rejection of plaint where relief claimed is undervalued fO. 7, r II (6)] 
special case f for Court's opinion and statement of value of subiect- 
matter [O. 36. r. 2] 

appeal to Privy Council and consolidation of suits [O. 45, r. 4] 
appeal to Privy Council and remission of dispute as to value to lower 
Court [O. 45, r. 5] 


644 

644 


2640 

2642 

2542 

2<42 

2642 

2647 

2649 

2654 


1242 

2037 

2038 
2038 


2033 

2039 

2040 
2040 


72S 

2456 

24S5 


1242 

1265 

2190 

2463 

2465 


Verification 


of plc.'idings in general [O, 6, r. 15] ... • •'i264 

of application for execution [O. 21, r. II (2)] ... 1544, 1547 

of application for'lcavc to sue 3$ a pauper [O. 33, r. 2] ... ... ’2046 

of application for order for sale [O. 21, r. 66 (3)] ... j702 1711 

of pleadings in suits against Government [0. 27, r. I] ... ... ' 1975 

of pleadings In suits by or against corporations [O. 29, r. I] - ' ■ 1979 

of pleadings In suits by or against firm [O. 30, r. I (2)] .. 1933 


Wages 

of labourers and domestic servants c.Tenipted from attachment fs.'60 (e)] '514, 53l 
1.50 



tobfl oP 


Waiver 

waiver of objection as to misjoindcf and non-iolnder [O. I, r. 13] 


P.xor: 
1 100 


1804, 


for arrest of defauittn" witness [O. 16, r, 10 (3)1 
for arrest in execution fO. 2t, r. 24} 
for attachment in execution CO. 21, r. 24] 
endorsement on [O- 21, r. 25] 

warrant for arrest to direct judgment-debtor to be brought up 
CO. 2t, r. SS] 

Withdrawal 

appeal against order permitting, 
applicability of O. 23 to execution proceedings 
to probate proceedings 
to suits in Kevenue Courts 
to an application 

application for \x'ithdrawa), must not be conditional 

must be heard In presence of all parties ... 
may be made at anytime 

should be dismissed when the Court finds no sufficient 
ground for giving permission 
cannot be granted without liberty to bring a 
fresh suit 
withdrawal of 

Court has no jurisdiction to aliov?', after an award 
after final judgment 

Court cannot pass an order of dismissal of suit when it grants 
hbeity to bring a fresh suit 

Court which has no jurisdiction to try a suit, cannot permit 
withdrawal of that suit 

distinction between "withdrawal from suit" and "withdrawal of suit" 
execution proceedings. O. 23 docs not apply to (O. 23, r. 4] 
form of order granting permission to withdraw 
, fresh suit-effect of reversal of order of withdrawal on 

when barred] ... 

from suit with liberty to bring fresh suit [O. 23, r. 1 (2)] 
with permission of Court [O. 23, r. 1 {2)5 
without permission of Court (O. 23. r. I fS)] 
by next friend or guardian of a minor 
by ooc ptalattff without consent of others 

[O. 23, r. i (411 . •• 

Court giving permission in such case acts without 
jurisdiction and a fresh suit is barred 
grounds for withdrawal, — "formal defect" 

other sufficient grounds . . 

failure to furnisn security for costs of the suit under 
O. 25, r. I [O. 25, r, I (1)1 
limitation for fresh suit [O. 23. r. 2] 
notice 

object of the rule ••• 

of suit as against alt or any of the defendants (O. 22, r. I (I)J — 

by pauper and payment of 0>urt fee. also Pauper 

of withdrawal and pwinission cannot be questioned o>’ 
Court trying the subsequent suit ••• 

permission, «hcn ought not to be granted 

whether to be express , . • 

power of appellate Court to allow withdrawal of suit 

of appeal ••• 

power of Small Cause Court to allow withdrawal . . "oi”- 

tm'rsien against order permitting withdrawal of suit . . ^ 
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iS97 

1597 

1599 

1623 


1901 

1902 
1003 
1902 

1909 
1693 

1910 
1893 

2694 

1895 

2894 


2892, 


1900. 

Tsog, 


2804 

1S94 

2893 

2928 

190! 

1902 

2905 

1892 

1692 

1692 

1910 

1892 

1910 

1896 

2899 

1939 

191! 

1910 

f893 

1892 


1699 

1900 

1901 
1895 

1900 
1910 

1901 



INDEX 


Paor 

WUltdrav/l (Condd) 

right of appellant to withdtavx' appeal when cross-objections have been 

filed ... roor 

"subjcct-matfcr,'' meaning of . , 

terns on which permission may be given . f503 


I07t 

I94I-I950 


attendance and evaminafion of, before Cominissionef [O. 26, r. 17 (I)t 
Commission to examine witness fO 26. rr. f-8l 
examination of, Ap«7 also sub-ficadinif befoK' 
exemption from arrest of [s 135 f241 . • . 93S 

issue of process to witness on application of Commissioner 

[O 26. I 17 .. . 1071 

penalty for default of compliance with summons [s. 31] 311 

power of Court to issue summons to [s 10 . . . 312 

summoning of witness before arbitrator (Sch 1! p. 7] ... . 2S4S 

summoning and attendance of, before Court— 5<?e aiso ''^Jtmmonr fo Wtinesi' 

Examination of Witness 


about to leave jurisdiction of Court fO. 18, r. 16 (I)] . 

before framing issues [O. 14, r. 4] 

by Commissioner [O 36. r, 16 (a)] 

child witness, examination of 

commission to examine witness (O 26, rr, f-S] 

evidence in appealable cases (O. f8. r. 5] • . 

when fo be interpreted fO. 18, r. 6] 
memorandum of evidence in unappealable cases (O. 18, r. 13) 
power to examine witness immediately [O. 18. r. 16} 

to recall and examine witness (O. 18, r. 17] 
remarks on the demeanour of [O 18. r. 12] 
to be examined in ooen Court fO 18, r. 4] 
when evidence may be taken down In English [O. £8, r. 0] 


1417 

nir 
... 1070 

1308 
1941-1950 
... 1431 

1413 
... 1435 

1437 
... 1433 

... 1434 

1428 
... 1434 


Women 

exemption from arrest of women in execution of money decrees [s. 56] 
exemption of, in certain cases bom personal appearance [s. 132] 
ornaments of and attachment [s 60 (I) (<?)) ' 
suit not to abs*e bv marriage of female party fO. 22, r, 7] 
decree against wife when may be executed against husband 
to 21, r 7 (1)] 

suit for money by. and secuuty for costs [O. 25, r. T {3^] ... 
arrest of, in execution of civil process when allowed s. 132 (2) 

Court should not force info public gaze a woman who may 
have gone outside the parda 

pardanashin woman is exempted not from attendance but from 
_ appearance so may be compelled to come in a paJki . 


... 510 

... 

513 

IS67 

... Ipfi7 

... 1034 

935 

... 936.937 
935 


Written Statement ^ee also Pleadings 


admission of facts where not specifically denied fn 

[O. 8, r. 5] ... . Il?4. i:s:5 

Courts' discretion in requiring proof otherwise 

[O. 5, r. 5 proviso] ... I2?4, 

effect of ...» Ijcft 

by one co-sharcr ••• ... |j<i7 

amendment of, lO. 6, r. 17] ... ... ij(j 


Sea also Amendmenl 


IGl 


21 



COPE OF CIVIL PndCEDURE 


Written Statement i^oncld.) 
counter-claim, See also Set-off 

Court may at any time require statement from either 
party and fir a time for it [O. 8, r. P] 
may ?ive leave to present subsequent statement 
[O. 8, r. 9] 

may pronounce judgment against a party who 
fails to present written statements called for 
'' by the Court [O 8, r. IC] 
will take notice of events which have.happened 
subsequent to the institution of suits ... 
defence of illegality 

limitation 

payment [O. 8, r. 2] 
performance [O. 8, r, 2] 
on several distinct grounds should be stated 
dfstinccly and separately fO. 8, r. /'J 
denial of plaintiffs allegations to be specific JO. 8, r. 3] 

* of damages may be general and not specific 

[O. 8. r. 3] 

must not be evasive [O. 8, r. 4J ... 

failure to amend, within time fixed by the Court [O, 6, r. 18] 

, new facts must be specifically pleaded in fO. 8. r. 2] 
new ground of defence which has arisen after [O. 8, r, SJ 
pleading includes CO. 6, r. I] ^ ... 

presentation of CO, 8, r, I] * ... 

reffef cfafmed by defendant must 6c spccfftcaWy stated rn 
[O, 7, r. 7] 

signing of, [O. 6, r. 14] 

set-off.— a/jo Set-off 

striking out unnecessary, scandalous or embarrassing matter in 
[O. 6, r. 16] 

subsequent pleadings after, [O. 8, r. P] 
to state what matters [O. 8, r. 2] 
verification of [O. .6, r. 15] 
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